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CALCUTTA HIGH COURT. 
REGULAR Civi Arrear No. 18 or 1909. 
June 15, 1910. 

Present:—Mr. Justice Woodroffe and 
Mr, Justice Richardson. 

DURGA DAS MISSER—Pertrriover— 
APPELLANT 
versus 
RADHA RAMAN MISSER AND ANOTHER— 

Opstcrors—RESPONDENTS. A 

Probate and Administration Act (V of 1881), s. 23— 
Dispute as to heirship—Dispute as to title of de- 
ceased to property mentioned by petitioner—Court to 
decide questions. 

In an application for Letters of Administration, 
question of title of the deceased to the properties 
mentionod by the patitioner is noba matter which is 
to be dealt with by the Court at all. 

As regards the question as to whether the petitioner 
is the nearest heir to the deceased, that is a matter 
which should be settled by the Court. 

Appeal from the decree of the District 
Judge of Burdwan, dated December 22, 1908. 

Babu Khetter Mohun Sen, for the Appel- 
lant. ; : 

Babu Nalini Ranjan Chatterjee, for the Re- 
spondents. $ 

Judgment. 

Woodroffe, J—In this case the learned 
District Judge has refused Letters of Ad- 
ministration on the grounds, first, that there 
is a dispute as to whether the petitioner is 
the nearest heir of the deceased, and, secondly, 
that, there is a dispute as to the title of the 
deceased to the properties mentioned by the 
petitioner. On the ground that there is such 
a dispute, and without deciding the dispute 
in any way, be has refused to grant Letters of 
Administration. 

Now, as regards the question of title of 
the deceased to the properties, that is not 
a matter which is dealt with by the Probate 

» Court at all. It may bs that the deceased 
had property, or it may be that she had not, 


It may be that if she had property and her 
interest ceased on her death; and the fact 
that Letters of Administration may be grant- 
ed toa person would not -entitle that person 
to hold any property other than that to 
which the deceased was herself entitled, 
that is to say, property which forms a portion 
of her estate. And property in which she had 
a life-interest only would form no portion of 
her estate. i 

As régards the question as to whether the 
petitioner is the nearest heir tothe deceased, 
that is a matter which, I think, should be 
settled. 

I would, therefore, remand the case to 
the learned District Judge to determine 
the question as to who is the nearest heir 
to the deceased and who is entitled to 
Letters of Administration; and I would 
direct that. each pariy do bear his 
own costs. 

Richardson, J.T agree. 

Case remanded. 


CALCUTTA HIGH COURT. 
REGULAR Crvin APPRAL No. 133 or 1903. 
June 48, 1910. 

Present :—Mr. Jusbica Holmwood and 
Mr. Justice Sharf-ud-din. 

KALI DAS MUKHERJEH—P strriover— 
APPELLANT 
versus 


NRITYA GOPAL MUKHERJEE anD 


OTHERS -—O BIKGTORS — RESPONDENTS. 

Probate and Administration Act (V of 1881), 
s. 28—Questions to be determined by Court—Dispute 
as to heirship—Question whether property was left by 
deceased. 

An application for Letters of Administration should 
not bs refused on the ground that there is a 
dispute as to whether the petitjonor is the heir 
of the deceased on mot, and that it is not for the 

e 
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Probate Court to decide whether the property was left 
by the deceased or not. Those are the questions 
which the Court has to decide. 

Durga Das Misser v. Radha Raman Misser, 7 Ind. 
Cas. 1, referred to. 


Appeal from the decree of the District 
Judge of Burdwan, dated January 13, 1908. 
Babu Khetter Mohun Sen, for the Appellant. 
Babus Ram “Ohandra Mojumdar and Na- 
gendra Nath Ghosh, for thé Respondents. 
Judgment.—tThe order which has 
been passed by the District Judge in this 
case is not only contrary to law as laid down 
in section 23 of the Probate and Adminis- 
tration Act but a precisely similar order was 
only the other day set aside by a Benchof this 
Court in Durga Das Misser v. Radha Raman 
Misser (1). This was an appeal from the 
same Judge and the order was in almost 
identical terms; and it was held that the 


_ Court below was wrong in refusing the ap- 


plication on the ground that there was a dis- 
pute as to whether the petitioner was the 
beir or not, and it was not for the Probate 
Court to decide whether the property was 
left by the deceased or not. 

Now in this case the objector denies 
that the applicant is the heir of the deceased 
and also asserts that he’ left no assets, 
and those are two questions of fact which 
the lower Court has got to decide. It is 
first to be decided whether the deceased 
has left any estate at all. Then it does not 


matter what estate is left, and if he decides 


that he left any assets, whether the appli- 
cant is the person who, according to the rules 
for the distribution of the estate of an 
intestate, such as the deceased, would be en- 
titled to the whole or any part of such de- 
ceased's estate. 

The appeal must be allowed and the 
case must be sent back to the lower Court; 
the judgment and decree being set aside and 
the case must be heard and decided on the 
evidence according to ‘law. 

The appellant is entitled to hiscosts in this 
Court. We assess ‘the hearing fee at two 
gold mohurs. 


Appeal allowed. 
(1) 7 Ind, Cas. 1. : 
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CALCUTTA HIGH COURT. 
Secoyp Cryin Appear No. 270 or 1908. 
June 29, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson, 

MOHUN LAL BABU — Pr ANTIPR— 

- APEELLANT 

Versus b; 
UDAINARAIN BHADURI AND O0THERS—— 
Derenpants—ResroxDents. 

Contract Act (TX of 1872), s. 28, Ill. @)—Agrae- 
ment defeating object of law-—Patni Regulation (Act 
VII of 1819), s- 9—Purchase by defaulter forbidden— 
Agreement with defaulter to purchase and re-convey tode- 
faulter, void —Recorded patnidar, heir and legatee of— 
‘Actual defaulter.” 

An agreement between a person and a defaulting 
patnidar to ‘the effect that the former would 
purchase the patni and re-convey thé same to the 
latter is void under Illus. (i) of section 28 of the 
Contract Act. ~ 

Defendant No. 1 was "a wpainidar, and his 
darpatnidar used to pay the head-rent. The dar- 
patnidar having defaulted in the payment of the rent, 
the patni was advertised forsale under the Patni Re- 
gulation. Thereupon the defendant No. 1 entered into 
an agreement with the plaintiff that the latter should 
par chase the patni at the sale and then_re-eonvey it to 


. defendant No. 1. The plaintiff-liiving purchased 


the patni sued for the specific performance of the 
agreement: 

Held, that the agreement was void being illegal 
under section 23 of the Contract Act, Illus. (i), as “ts 
object way to defeat the provisions of section 9 of the 
Patni Regulation, which prohibited the defaulter from 
purchasing the patni, and that, therefore, the agree- 
ment was incapable of enforcement. 

Heid, also; that the heir and legatee of the recorded 
patnidar was to be considered as the actual defaulter 
when the patni ront fell into arrears. 

Gouree Komal v. Raj Krishen, 5 W. R. “106, re- 
ferred to. 


Appeal fram the decreeof the Sub-Judge of 
Rajshahye, dated February 17, 1908. 

Mr. B. Chackerbutty, Counsel, and Babu 
Shashi Shekhar Bose, for the Appellant. 

Babus Kishori Lal Sarkar and Tara 
Kishore Chowdury, for the Respondents. 


Judgment.—tThe defendant No. 1 
wasa putnidar, His putini “was let out in 
darputni to darputnidars, who were in the 
habit of paying the putni rent to the zemindar 
under some arrangement with the putnidar. 
They did not, however, pay the putnz rent 
for the Jaista kist of 1318 and the putni 
mahal was advertised for sale on the 15th 
May 1906. The defendant No.1, who had 
for several years past dealings with the 
Mahajani Firm of the plaintiff, and defendants 
Nog 2 to 8 approached defendant No. 9 who 
was the head gemashtha of the Firm and after 
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certain fruitless “negotiations entered into 
a contract with him for the purchase of 
the putni at the Regulation Sale and a 
re- conveyance to defendant No. 1 on receipt 
of the-purchase-money with interest at 12 
per cent. per annum plus a remuneration of 
‘one thousand rupees. The puint was ac- 
tually sold and purchased by defendant 
No. 10, another gomastha of the plaintiff’s 
Fim for Rs, 7,000. The plaintiff took a 
release from defendant No. 10 stating that 
the purchase had’ been made for the plain- 
tiffs Firm and then gave notice to defend- 
ant No. 1 to make the re-purchase under 
the term of the contract “of the 15th May 
1906 entered into with his gomastha defend- 
ant No. 9. The defendant failed to take the 
re-conveyance and hence this suit for specific 
performance of the contract ox recovery of the 
money paid for the purchase with interest 
plus the remuneration of one thousand rupees. 
The defendant pleaded that. the letter was 
taken from him by undue influence and 
coercion, by taking an unfair advantage of 
the difficult situation oF the defendant, who 
had been given false hopes of a loan sufficient 
for the prevention of the sale and fraudu- 
lently refused at the last moment; that the 
contract was, illegal and against public 
policy and could not be enforced and that 
the plaintiff had no right to enforce the 
same, ` ) ; 

The learned Subordinate Judge has held that 
the story of undue influence and fraud is not 
made out but that the contract was illegal 
and against public policy being an unholy 
alliance to defraud the darputnidars, and dis- 
missed the suit, . 

Plaintiff appeals and on his behalf it has 
been contended that no case of fraud is made 
‘out and the contract was a fair and legiti- 
mate one that does not contravene any prin- 
ciple of public policy or positive rule of 
law; that : the plaintiff would not have 
purchased but for the request of the defend- 
ant and the’ latter should be compelled to 
make good his contract. It is admitted 
that defendant No. 1 was in the habit of taking 
loan on handnotes from the Firm and both 
defendants Nos. 9 and10admitthat they would 
have no objection to pay him money on a 
handnote even to the extent of Rs. 30,000: 
why was not then such aloan of only Rs. 932, 
the amount of the arrear, taken and the 
arrears paid up? ‘Such a loan, Udai Narayan 
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says, was promised and refused at the last 
moment. Udai Narayan has properties yield- 
ing eight to ten thousand rupees per annum 
and we do thinkit probable that he could not 
set a loan of Rs. 1,000 from any other banker 
in the town at a moment’s notice, It appears 
that the property had been once before sold 
for arrears and purchased in the name of his 
wife but the darputnidars paid up the decretal 
amountand had the sale set aside. There is 
evidence in this case that the darputnidars were 
in arrears and did not pay even when they 
were dunned for the same about the time of 
the sale. Itis natural, therefore, that Udai 
Narayan should take offence and think of 
teaching them alesson. Hecould not bid 
for the property himself as section 9 of the 
Putni Regulation VILI of 1819 forbade a bid 
by the defaulter. He could not purchase 
in the name of his wife with money borrowed 
by himself and if money was to'be lent to the 
wife, the bankers wanted a pledge of her 
ornaments. Under these circumstances, the 
device of making the purchase -through 
Sibkaran was made. Udai Narayan knew the 
yield of the property then was about Rs. 250 
only and the price even at 25 years’ pur- 
chase would not be more than Rs. 6,250. Why 
then did he authorize Sibkaran to bid up to 
Rs. 30,000? He admits thatthe profit of 
the darputnidars was Rs. 1,800 to 1,400 so 
that the profits of the property denuded 
of the darpuint would be about Rs. 1,600, 
“which at 20 years’ purchase would be valued 
at Rs. 32,000 and at 25 years’ purchase at 
Rs. 40,000. There can be no doubt that 
he contemplated purchasing the property 
through Sibkaran with the hope of getting rid 
of the darputni. The mention of Rs. 30,000 
as the limit of the purchase and the indemni- 
ty provided in case of Sibkaran not bid- 
ding up to Rs. 80,009 leave no doubt in the 
matter. We cannot believe that Sibkaran, 
who had had transactions, with Udai Narayan 
for the last 10 years at least and who had 
negotiated purchase of another putni of the 
defendant, did not know what the value of 
this property was and it is quite reasonable 
to believe that Sibkaran agreed to lend his 
name and his master’s money for the purpose 
of helping Udai Narayaneftr a promised 
gratuity to get rid of the darputni. It is 
true that Udai Narayan was undér no obliga- 
tion to pay the head-rentgor the purpose of 
saving the darpuine tenures. It wes the 
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business of the darputnidars to see that the 
head-rent was paid and they had their remedy 
under the Regulation section 13, to make the 


payment themselves and save their property. ` 


The contract could not, therefore, be said to 
be fraudulent. But was it illegal? Was 
it in violation, direct or indirect, of any pro- 
vision of positive law ? Section 9 of Regula- 
tion VIII of 1819 provides that the defaulter 
shall not bid. Was Udai Narayan the defaulter? 
It is not denied that he was. Ibis true that 
Rukmini Debya is the, recorded proprietor 
against whom the proceedings “under the 
Regulation were taken but he is her heir 


and legatee and the “actual defaulter”. See 
Gouree Komal v. Raj Kishen (1). He was, 


therefore, prohibited from bidding. The con- 
tract contained in the letter says Sibkaran 
was to purchase for Udai Narayan and Udai 
was to re-pay the money with interest and re- 
muneration. This is exactly the case mention- 
edin the illustration (4) to section 23 of the 
Contract Act. The section provides that the 
consideration or object of an agreement is 

, unlawful if itis of such a nature that if per- 
mitted it would defeat the provisions of any 
law and the illustration puts a case very 
simélar to the present one. Such an agree- 
ment is void under section 23 and this agree- 
ment is, therefore, void and incapable of en- 

- forcement for there must be a:legal contract 
before it can be capable of being enforced. It 
may be that the defendant No. 9 entered into 
the contract without suspecting any such 
illegality but that cannot help him. Defend- 
ant ~No. 1 induced defendant No. 9 to enter 
into the contract and we think the Court 
below was right in allowing him no costs 
vand we make thesame order. The appeal 
is dismissed, each party will bear his own 
costs in both Courts. 


Appeal dismissed, 
(1) 5 W. R. 106. 
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CALCUTTA HIGH COURT. 
Miscennansous Civie APPEAL No. 433 
or 1909. 

June 21, 1910. 

Present :—Mr. Justice Holmwood and 

Mr. Justice Sharf-ud-din. 
Syed MAHOMED SIDDIK—Decrec- 
HOLDER—P sTITIONER——APPELLANT 
Versus ; 
RAM LAL MANDAR AND OTHERS —-e 
JUDGMHENT-DEBrORS—OaJECTORS— 
RESPONDENTS. - 

Bale—Mortgaged properties—Order in which to be 
sold —Discretion of Qowrt—Right of decree-holder to eve- 
cute against any mortgaged property, whether absolute. 

Properties A and 'B were mortgaged, and after 
the mortgage, the property A was sold toR. The 
mortgagee brought a suit on his mortgage against 
the mortgagor and R, and obtained a decree for 
sale. 
properties A and B, but the Court, in the exercise 
of its discretion, directed that property B should 
be sold first. The decree-holder then applied that 
his petition for execution may be dismissed and it 
was dismissed. Ho- again applied for the sale of 
property A alone: 

Held, that the decree-holder was not absolutely 
entitled to execute his decree aguiasb any of the 
mortgaged properties he pleased, for in that case 
it would result in this that the inherent power 
of the Court conferred by law to decide in what 
order tha mortgaged properties are to be sold would 
be altogether abrogated at the option of the deorece- 
holder. 

_ Amir Chand v. Bukshi Sheo Pershad Singh, 840. 18 
dictum at p. 17; 40. L. J. 573, doubted. 

The present petition should be dismissed wiiless 
amended by adding the property B to the applica- 
tion so as to leave it in the discretion of the 
Court to order the properties to be sold inany order it 
may see fit. 

Appeal from the order of the District 
Judge of Bhagalpore, dated April 23, 1909, re- 
versing that of the Munsif of Madhipura, dated 
January 19, 1909. 

Babus Provash Chunder Mitter, Susil 
Madhab Mallik and Sachindra Prosad Ghosh, 
for the Appellant. 

Babu Joy Gopai Ghosha, for the Respond- 
ents. 


Judgment.—The facts on which this 
second appeal depends stand thus. One 
Saudagar Mian mortgaged the properties A 
and B to the plaintiff decree-holder by a 
single deed of mortgage as security for money 
advanced to him. Sometime after the mort» 
gage, the mortgagor sold the property A to 
the respondent Ram Lal Mandal. In the suit 
on the mortgage, the decree-holder made both 


Saudagar Mian and Ram Lal Mandal defend- 


He then applied for the sale of. both the. 


Mi 
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ants and a martgage-decree was passed against 
both of them, or rather wag passed against 
the mortgaged property in the hands of both 
of them. The decree- holder applied for exe- 
cution in the usual way in execution cage 
No, 687 of 1958 by sale of the mortgage 
properties, thatis, both the parcels A and 
B. The Munsif, in the exercise of his discre- 
tion, a discretion which we remark is vested 
iy law with the Court alone, directed that 
the property B should be sold first. This did 
not at all suit the decree-holder, whoin con- 
Junction, we do not say collusion, for of that 
there is no evidence, with the mortgagor 
Saudagar filed a petition to the Munsif to 
dismiss the execution proceedings. The 
Munsif accordingly dismissed the petition 
and a week afterwards the decree-holder 
applied for execution by sale of the pro- 
perty A alone. 

Now we are asked, on the authority of the 
case of Amar Chand v. Buksht Sheo Pershad 
Singk (1), to hold that the decree-holder 
teing entitled to execute his decree against 
any of the mortgaged properties he pleases, 
the Courts below cannot go behind this 
petition to sell property A. We cannot 


hold that the dicium at page 17 of the case. 


above cited applies to any case or to the facts 
of any case other than the case itself in 
which the ruling was given. The dictum 
does not appear anywhere else as far as we 
know and it would result in this that the 
inherent power of the Court conferred by law 
to decide in what order the mortgage pro- 
perties are to be sold would be altogether 
abrogated at the option of the decree-holder. 
This cannot be the intention of the law and 
it is perfectly clear that the learned J udges, 
who decided the case of Amir Chandy. Buksht 
Sheo Pershad Singh (1), intended the dictum 
to apply to the sentence immediately preced- 
ing, the plea before them being that the 
decree-holders could not execute their decree 
without bringing the two properties purchas- 
ed by their predecessor into hotchpot. They 
did, as a matter of fact, proceed against all 
the four properties which had not been 
previously sold, and it was held as a well- 
known principle of law ‘that in execution, 
the decree-holder could not be compelled to 
bring into the hotchpot properties which 
had already been sold in execution of a 


decree, and if any equities arose between 
(1) 840.18; 4 0, In J. 573, 
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himself and third parties, those would have. 
to be decided in a separate suit. But in: 
this suit we have no outside parties and 
no equities to be decided. The case is 
simply one for execution. The decree-holder 
applied for execution in the ordinary way 
and itis forhim to explain why he got 
that very proper petition dismissed and 
within one week brought an imperfect and 
partial petition for execution which had the 
effect of fettering the hands of the Court in 
its undoubted power to direct in what order 
the property should be sold. It appears to 
us that the only order which should be passed 
in this case is that the present petition be 
dismissed unless it be amended within the 
time allowed by law by adding the other 
property B to the application for execution so 
as to leave ib in the discretion of the Court 
to order the properties to be sold in any 
order it may see fit. We do not desire to 
suggest to the Court the order in which 
the properties should be sold. The order 
of the lower’ appellate Court directing that 
property B should be sold’ first on the pre- 
sent application appears to be ultra vires 
but- when both properties are brought into 
execution and become subject to sale, it 
would be then for the Court to decide on just 
and equitable principles which property ought 
to be first sold. 

The appeal is, therefore, dismissed with 
this modification that no order for sale of 
property B can be made until the decree- 
holder has carried out the directions in this 
judgment either by amending his petition or 
by filing afresh one. 

The respondents are entitled to their costs. 
We assess the hearing fee at two gold 
mohurs. 

Appeal dismissed, 





CALCUTTA HIGH COURT. 
Seconp Crvie APPEAL No. 2519 or 1908. 
June 21, 1910, . 
Present:—Mr. Justice Holmwood and 
Mr, Justice Sharf-ud-din. 
TULA RAM MARWARI—PLAINTI PR — 
APPELLANT 
VErSUS 
MOHRI LAL MARWARI AND OTHERS— 


DEFENDANTS—e RESPONDENTS. 
Limitation Act (XV of 1877), Sch. II, arts. 36 and 49 
—Swit for compensation for unlawful detention of plain. 


-tiff S money. e 
a y p 
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A suit for compensation for the Court having 
unlawfully detained the plaintiff’s specific mov- 
able property, to wit, a deposit ofa certain sum of 
money, owing to the wrongful act of the defendant, is 
governed byArticle 49 and not byArticle 36 of Schedule 
IL of the Limitation Act, 1877. 


Appeal from the decree of the first Sub- 
Judge of Bhagalpore, dated July 6, 1908, 
affirming thatofthe second Munsif of that 
place, dated September 24, 1907, 

Babu Rajendra Nath Chatterjee, for the 
Appellant. 

Babu Ashutosh Mukherjee, 
spondents, 

Judgment.—tThis is a second appeal 
arising out of a judgment and decree of the 
Subordinate Judge of Bhagalpur, dated the 
6th July 1908, dismissing the plaintiff's 
appeal. This suit is for compensation by 
way of interest on a certain Civil Court 
deposit, which he says was detained by the 
Court, from 6th September 1902 till 18th 
May 1908, owing to unlawful acts on the part 
of the defendants. Both the lower Courts 
have thrown out the case on the ground that 
it is barred by limitation under article 36 of 
the Limitation Act. Had either of the Courts 
taken the trouble to go through the record, 
as we have done, and satisfied themselves as to 
the actual facts of this case, we are persuaded 
that mo academical discussion as to what 
limitation applies to this case would ever have 
been necessary. But we may say that we 
entirely disagree with both the lower Courts 
as regards article 86. Thatis for compensa- 
tion for any malfeasance, misfeasance or 
nonfeasance independent of contract and not 
herein specially provided for. The article 
does not appear to apply in any sense to any 
of the allegations in the plamt. Whereas 
article 49 is exactly applicable to the case 
made by the plaintiff: 


This is a suit for compensation for the 
Court having unlawfully detained the plain- 
tiff’s specific movable property, to wit, a 
deposit of Rs. 1,€05 and odd annas owing 
to the wrongful acts of the defendants. The 
learned Subordinate Judge found a difficulty 
in the fact thatthe actual rupees which the 
depositor gave cannot be returned. Any- 
thing more absurd could not be imagined. 
That the return of movable property, if it 
consists of money in gpecie, means the return 
of the same rupees i8 a proposition which 
cannot for one moment be entertained. If 
e the property, as in this case, is, money, the 

» 
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specific property is returned if an equivalent 
number of Rupees taken ont of the Treasury 
in which the deposit was made is returned. 
But here the question of specific movable 
property does not arise, for ib is the other 
part of the article, compensation for wrong- 
fully detaining money, which is in question. 
Under this article this case is quite within 
time and must be considered on its merits. 

As there is nothing before us but the evi- 
dence of the plaintiff and the order sheet m 
the case of 1902 and the judgment of the 
Court in 1903 by way of evidence, we have 
thought it proper to proceed under section 
103 and to hear the learned Vakil for the 
appellant on the merits and we propose to 
decide the case here on the facts before us. 
In order to establish the case made in this 
plaint, the plaintiff must show that the action 
of the Court in detaining this deposit became 
unlawful when the defendants obtained the 
order, dated Gih September 1902, that the 
issue of payment to the plaintiff be stayed for 
three days. Now such an injunction can 
only be held to be unlawful if it was obtained 
through some misrepresentation or illegal 
action of the defendants in inducing the 
Court to stay proceedings. So far from this 
being the case, we find that it was only for 
three days that the issue of payment was 
stayed: and although in his judgment of the 
18th May 1903, the learned Munsif says that 
the attachment will be withdrawn, he must 
have passed the order under a misapprehen- 
sion since there was no attachment and never 
had been any atiachment, for the only appli- 
cation for attachment made on the 28th 
August 1902 had been summarily rejected. 
The three days having elapsed on the 9th 
September 1902, the defendant, who was 
originally the decree-holder under a mortgage- 
decree against the plaintiff, which was still 
unsatisfied to the extent of Rs. 2,000 or so, 
made an application for execution of his 
decree. He applied to have the attachment 
of the money which was in deposit in the 
name of the plaintiff, which was in fact the 
surplus sale proceeds of the mortgage sale and 
was, therefore, under the law a portion of the 
mortgage property. He was met by the objec- 
tion that he had already made an application 
under section 90 of the Transfer of Pro- 
perty Act to proceed against the person and 
other pyoperties of the judgment-debtor and 
that he could not, therefore, ask for further 


f 


Vol. V11] 
MAHESHWAR PANDA ¥, BAIDYA NATH JANA, 


proceedings against the mortgage property. 
Upon that he asked that the matter might 
be treated as one under section 244 and it 
might be decided whether he was entitled to 
proceed under section 90 or whether he was 
entitled to this surplus sale proceeds. It 
appears that in his previous application under 
section 90, he had been thrown ont on. the 
ground that there was still mortgage property, 
namely, this deposit remaining to be proceeded 
against and that, therefore, he had no case 
under section 90. The unfortunate de- 
fendant thus fell between two stools and he 
appears to have waited the pleasure of the 
Court from the 9th September till the 18th 
Mayin the following year when the’ Court 
delivered judgment. As far as we can see 
on the order sheet, there is nota single day’s 
delay which can be attributed to the action 
of the defendant. The judgment-debtor ap- 
peared and filed a petition on the 10th Sep- 
tember and after various adjournments, which 
were made owing to the Court requiring 
certain other proceedings to be brought 
before it, on the 10th November 1902, the 
judgment-debtor filed a counter case to the 
decree-holder’s case and the two cases were 


amalgamated in order to be decided together. 


From that day to the early part of the next 
year, the case was adjourned from time to 
time to snit the convenience of the Munsif 
and there does mot appear to be a single 
application by either of the parties to put the 
case off. Eventually, as we have said, on the 


18th May, the Munsif in a long judgment 


dismissed the decree-holder’s petition holding 
vhat he was debarred, by technical mistakes 
in his procedure which we have already 
adverted to, from carrying his execution case 
any further, and it was also held that no 
fraud had been brought home to the judg- 
ment-debtor. The Munsif then, as we have 
already noticed, added the wholly unnecessary 
ordér that the attachment which had never 
existed should be withdrawn. This is the 
only evidence in the case except that of the 
plaintiff himself, and the plaintiff says that 
he could not get the money on account of the 
defendant’s frivolous objection. Now if there 
ever were well-founded objections in fact and 
in equity, they are those of the decree-holder 
in this case. He has lost his money through 
ignorance of the technicalities of thelaw. He 
has perfectly honestly tried to recovér his 
money in the only two ways which the law 
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left it open to him to do so. Whichever 
way he tries, he is met with the finding that 
he was bound to try the other first and be- 
cause he tried the first he was debarred from 
trying the other. Before the decision was 
finally come to, the Munsif wasted many 
months in adjournments without any inter- 
vention of the parties. How it can be said 
that the unlawful act of the defendant was 
the cause of the Munsif's. detaining this 
money we are unable to see. 

The appellant before us in the latter part 
of his argument appears to slightly shift his 
ground. He no longer avers any unlawful 
conduct on the part of the defendants, but he 
says that inasmuch as he was kept out of 
his money by the act of the defendant even 
though lawful and proper, he is entitled. to 
interest on that money, apparently not by 
way of compensation but as interest which 
every man is entitled for the use of his money 
or as is commonly called in law mesne profits. 
This might have been a very good argument 
if the defendant had had the use of the money. 
Bat the defendant is certainly not called upon 
to pay interest except by way of compensation 
for money of which he had the use. He 
would be compelled to pay interest by way of 
compensation if the detention had been due 
to any wrongful act. But we find that no 
wrongful act whatever has been established, 
nor is that even alleged in the plaintiff’s 
sworn testimony. 

We, therefore, think that although this case 
is not barred by limitation on the merits, the 
plaintiff had no possible cause of action and 
the appeal must accordingly be dismissed 


with costs. 
Appeal dismissed. 





CALCUTTA. HIGH COURT. 
Seconp Crvin Appeat No, 2757 or 1908. 
June 23, 1910. 

Present:-Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
MAHESWAR PANDA AND 0OTHERS— 
PLALNTIFES—A PPELLANTS 
versus 
BAIDYA NATH JANA AND OTRERS— 
DeranDAnts—RESPONDENTS, 

Limitation Act (XV of 4877), s. 20, cl. (1) —Payment 
of interest a3 sush—Payment without intimation that 
it ts for interest—Saving of limitation, 
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When the defendant had at different times made 
payments to the plaintiff, who was his creditor, in 
reduction of the general balance of account against 
him, but without intimating that any of such pay- 
ments was to be appropriated in satisfaction of 
the interest due on his debt: Held, that there had 
been no payment of interest as such by the defendant 
so as to bring the case within clause 1 of section 20 
of the Limitation Act, 1877. 

Hanmantmal Motichand v, Rambabai, 3 B. 198 and 
Santishwar Mahanta v, Kanta Mahanta, 35 O. 813, 
followed. . i 

Appeal from the decree of the First Sub- 
Judge of Midnapore, dated September 9, 1908, 
modifying that of the Second Munsif of Contai, 
dated December 16, 1907. 

Babu Joy-Gopal Ghosha, for the Appel- 
lants. 

Babu Bepin Behary Ghose, (Senior) for 
Babu Harendra Nuth Mukherjee, for the Re- 


spondents. 


Judgment.—The point that arises in 
this second appeal is one of limitation. Itis 
admitted that so far as the defendants Nos. 2, 
6, 8, are concerned, the judgment of the Subor- 
dinate Judge cannot be inpugned. 

As regards defendant No. 1, it is urged that 
certain payments made by him at intervals of 
three years must be taken to have been paid 
as intgrest and would, therefore, save limitation 
under section 20. Now there is a series of 
cases which are referred to by the Subordinate 
Judge in his judgment in which it has been 
held that the plaintiff is entitled to apply any 
money paid to him to interest as long as any 
interest is outstanding; but there is parallel to 
this a long series of cases, of which the case 
of Hanmant Mal Motichand v. Rambabat (1) 
is the leading case, that when the defendant 
had at different times made payments to the 
plaintiff, who was his creditor, in reduction 
of the general balance of account against him, 
but without intimating that any of such pay- 
ments was to be appropriated in satisfaction 
of the interest due on his debt, there had been 
no payment of interest as such by the defend- 
ant so as to bring the case within clause 1 
of section 20 of the Limitation Act. This 
rule of law has never been doubted and has 
been affirmed so recently as the case of 
Santishwar Mahanta v. Lakht Kanta Mahanta 
(2), as well as`in the latest. Volume of the 
Allahabad Court, apd it is, therefore, idle 
to contend at the present time that these 
admissions can “operate to save limitation in 


this case. ; . 
(1) 8 B. J98. (2) 35 ©. 813. 


The result is that the ‘appeal is dismissed 


with costs. 
Appeal dismissed, 


MADRAS HIGH COURT. | 
Figer Civic Arrear No. 83 or 1907. 
May 3, 1910. 

Present:—Sir Arnold White, Kr.,Ohief e 
Justice, and Mr. Jastice Abdur Rahim. 
NANDIKOLLA GOPALAN AND OTHERS— 
APPELLANTS 

versus 5 

Sri Raja MANYAM MAHALAKSHMI 

AMMA ZEMINDARINI GARU AND OTHERS 
— RESPONDENTS. ~ 

Transfer of Property Act (IV of 1882), ss. 106, 111—- 
Suit in ejectment—Tenancy determined by efflux of 
ilime- Tenancy on sufferance—<Assent of landlord neces- > 
sary to convert itinto a terancy from year to year— 
Ejyectment—Notice to quit. 

Where a tenancy has determined by efflux of 
time and the tenant or his heirs hold over, the 
tenancy is only on sufferance unless it is con- 
verted into a tenancy from year to year by the land- 
tord’s assent. After the efflux of time, the tenant or 
his heirs may be ejected without any: notice to quit 
being given. 

Vadapalli Narasimham v. D. Seetharama Murti, 31 
M. 163; 3 M. L. T. 256; 18 M. L. J. 26, referred to. 

Appeal against the decree of the Subordi- 
nate Judge of Cocanada, in O. S. No. 73 of 
1905.. 

Judgment.--It is ‘not necessary for 
us to consider whether we should be prepared 
to accept the finding of the Subordinate 
Judge on issue No. 5 for the reasons stated 
by the learned Judge in -paragraph 8 of his 
judgment. 

We are of opinion that there is no evidence 
from which, after the death of Subbarayadn, 
a tenancy from year to year as between plain- 
tiff and defendants Nos, 2 and 3 can be in- 
ferred, \ 

Even assuming that the plaintiff's distraint 
in September 1904 was in part for rent for 
Fasli 1314,—and this is not clear—-the plaint- 
iff’s case was that Subbarayadu’s interest in 
the lands in question passed on Subbarayadu’s 
death to his widow, the Ist defendant, by in- 
heritance and not to defendants Nos. 2 and 3 
by survivorship. He gave notice of distraint 
to the widow in September and in October 
1904, he took a muchilika from the widow on 
this fgoting. 

Assuming, for the purposes of this case, 
that the finding of the Subordinate Judge 
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that Subbarayadu’s family is undivided was 
right, the family, after the expiry of Fusli 
1313 were tenants on sufferance, and there is 
no evidence of any assent by the plaintiff to 
the conversion of this tenancy as between her 
and defendants Nos. 2 and 3 into a tenancy 
from year to year. See Vadapalli Narasimham 
v. Dhronaraju Seetharama Murti (1). 

As regards the question of occupancy right 
with reference to section 6 of the Madras 
Estates Land Act I of 1908, which Mr. 
Sundara Aiyar desired to argue on behalf of 
the appellants, weintimated to him that it 
was not' likely we shonld take a different 
view from that taken by us in Appeals Nos. 
197 of 1905 and 174 of 1905 where the ques- 
tion was fully argued by Mr. Seshagiri Aiyar, 
and on this intimation, Mr. Sundara Aiyar 
said he would not argue the point, The 
question of occupancy right, apart from sec- 
tion 6 of the new Act, was not raised before us. 

We think the decree of the Subordinate 
Jadge must be upheld on the ground that the 
plaintiff was entitled to succeed in the suit 
for ejectment as against defendants Nos. 2 
and 3 without giving them notice to quit. 
The Ist defendant does not appeal. 

The appeal is dismissed with costs. 


Appeal dismissed. 


(1) 31 M. 163; 3 M. L. T, 256; 18 M. L, J. 26. 





CALCUTTA HIGH COURT. . 
REGULAR Crvm Apesat No. 54 of 1908. 
June 29, 1910. 

Present:—Myr. Justice Mookerji and 
Mr. Justice Carnduff. 
GOBINDA MOHAN ROY CHOWDHURY 
AND oTHERS—-INTERVENORS—APPELLANTS 
` versus 
MAYATUNNESSA BIBI——PETITIONER 


— RESPONDENT. 
Will—Probate—Revocation—Probate obtained by son 


of testator without notice to other minor heirs of testator , 


—Title in good faithfrom executor—Suhsequent revoca- 
tion of probate—Title not affected. 

Probate of the Will of a deceased testator was 
granted to his son without notice to'a minor daughter 
of the testator, who applied for revocation which 
was granted: 

Held,that as no notice was served on the minor 
“ daughter and no guardian was appointed to pretect her 
interest, the probate was properly revoked and that 
the executor must prove it in solemn form. 
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A, person who has in good faith đerived title from an 
executor at a time when the probate was in force, is not 
affected by the subsequent revocation of tho probate. 

Debenda Nath Dutt v. Administrator General, Bengal, 
35 I. A. 109; 12 C. W. N. 802 (P, C.), 18 M. L. J. 867; 
10 Bom. L. R. 648; 8 O. L. J. 94; 85 C. 955, followed. 


Appeal from the decree of the First Sub- 
Judge of Backerganj, dated December 20,1907, 


Babas Nil Madhab Bose and Baikuntha 
Nath Das, for the Appellants. | 
Babus Chandra Kanta Ghosh, Girija 


Prosonna Roy Chowdhury and Asita Ranjan 
Ohatterjee, for the Respondents. 
Judgment.—The substantial question 
in controversy in this appeal relates to the 
propriety of an order made by the Court 
below for revocation of probate of a Will 
alleged to have been executed by one Arman 
Khan on the 13th June 1894. Arman Khan 
died on the 8rd August 1894. On the 12th 
September following an application for pro- 
bate was presented by his son, Mamtaz Ali 
Khan. The order for grant of probate was 
made on the 38rd November 184, and the 
probate was actually issued on the 8th De- 
cember 1894. On the 26th January 1896, 
Mamtaz executed a mortgage of a consider- 
able portion ofthe estate of his father in 
favour of certain persons who are the appel- 
lants before this Court. The mortgagees sued 
to enforce their security and obtained a decree 


‘on the 6th December 1898. The sale in exe- 


cution took place on the 16th May 1899, 
when the mortgagees purchased the property, 
Since the grant of probate, applications have 
been made, one after another, by the sons 
and daughters of Arman for revocation 
of the probate but none of these, excepting 
the one before us, has been carried to any 
conclusion. The present application for re- 
vocation was presented on the 17th April 
1907 by -Mayatunnessa Bibi, one of the 
daughters of Arman. She asked for revocation 
on the ground that at the time when the grant 
was made she was an infant, that no notice 


“wasservedupon herand thatno guardian was” 


appointed to protect her interest. These al- 
legations were established to be true ard 
the learned Judge in the Court below re-called 
the probate. It isnot disputed, and in view 
of the authorities it cannot be disputed, that 
the probate was rightly re-called. The pro- 
bate ought not to haved&en granted, without 
a notice to Mayatunnessa and steps ought to 


have been taken for the appointfment of a e 


guardian for the protection of her interest, 
e 


. of the Will. 
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As soon as the probate was re-called, the exe- 
cutor was called upon to prove the Will in 
solemn form. The executor, however, does not 
appear to have taken any interest in the pro- 
ceedings and for an obvious reason. The 
substantial portion of the estate had passed 
into the hands of the mortgagees purchasers, 
and the executor might have thought that if 
the probate was revoked; his position as an 
heir of Arman Khan might possibly be im- 
proved. The mortgagees purchasers, however, 
intervened and tried their best to prove the 
genuineness of the Will. They were evident- 
ly ina difficult position. They were strangers 
to the family. The Will had been executed 
many years before the date of the application 
for revocation and the evidence which was 
produced did not satisfy the learned Judge in 
the Court below that the Will was genuine. 
The consequence was that he cancelled the 


probate on the ground that the Will wasa. 


forgery. The executor has not appealed against 
this decree. He is apparently content with 
to have the probate of the Will revoked. The 
intervenors, however, have appealed. At the 
time of hearing of the appeal, the learned 
Vakil for the appellants has stated that in view 
of the decision of their Lordships of judicial 
Committee i in the case of Debendra Nath Dutt v. 
Administrator-General of Bengal (1), the appel- 
lants are not likely to be affected by the re- 
vocation of the probate. The Judicial Com- 
mittee appears to have held in that case that 
a person, who has in good faith derived title 
from an executor at a time when the probate 
was in foree, is not affected by the subsequent 
revocation of the probate. Under these cir- 
cumstances, the learned Vakil for the appel- 
lants has intimated to tlie Court that it is 
not necessary for them to trouble the Court 
further with the question of the genuineness 
In our opinion, they have adopt- 
ed what under the circumstances must be 
treated as the proper course to follow. The 
result, therefore, is that this appeal is dismiss- 
ed. We make no order as as to costs. 


Appeal dismissed. 


(1) 35 I. A. 109; 12 0. W. N. 802; 18 M. Ļ. J. 867; 
10 Bom. L, 


L.J, Des 35 C. 955. 
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CALCUTTA HIGH COURT. 
REGULAR Civit Arrear No. 417 or 1907. 
June 28, 1910. 
Present:—Mr, Justice Holmwood and 
Mr. Justice Sharf-nd-din. 
MAHANANDA ROY—Cuarmant No. 4, 
Ist Parry—ApPeLLAnt 
versus 


` SRISH Se ecu TEWARI AND OTHERS - 


2ND Party— RESPONDENTS, 

Land Acquisition Act (I of 1894), Part III, Part "ir, š 
ss, 29, 80, 58--Objection in Court by persons not parties 
before Collector—Parties, addition of—Persons mot made 
parties to.reference not’ to be added by Civil Court. 

Under Part III of the Land Acquisition Act, the 
special Court has no jurisdiction to deal with objec- 
tions except those which are made by persons who 
were parties to proceedings before the Collector, 
or who have since within six months applied to the 
Collector to make a supplementary reference in their 
case. The Land Acquisition Act does not contemplate 
any decision by the Special Court unless reference is 
made by the Collector. 

Prabal Chandra Mukerjee v. Raja Peary Mohan 
Mukherjee, 12 O. W. N. 987, referred to. 

The addition of parties by the Civil Court, who have 
not been made parties to the reference by the Collec- 
tor, is wholly inconsistent with the Land Acquisition 


- Act and, therefore, the Civil Court cannot add sneh 


partios toa Land Acquisition proceeding before it, 


“mor can it award any compensation to one who joined. 


in the proceeding for the first time in the Court of 
the Special Judge without applying to the Collector 
for any order of reference. 


Appeal from the decree of the Sub-Judge 
of Manbhum, dated July 15, 1907. 

Babus _Dwarka Nath Chuckerbulty, Joy 
Gopal Ghosh and Manmatha Nath Mukerji, 
for the Appellant. 

Babu Nalint Ranjan Patanen, for the 
Respondents. 


Judgment.—tThis isan appeal from 
the decision of the Subordinate Judge of 
Puralia sitting as Special Judge in a refer- 
ence under section 30 of the Land Acquisition 
Act I of 1894 by which he has awarded a 
portion of the compensation to one Ckandra _ 
Sekhar Tewari and others who joined in ¢he 
proceeding for the first time in the Gourt of 
the Special Judge and did not apply to the 
Collector for any order of reference. It is 
settled law that under Part III of the Land 
Acquisition Act, the Special Court hasno juris- 
diction to deal with objections except those 
which are made by persons who were parties 
to proceedings before the Collector, or who 
have since within six months applied to the 
Collecéor to make a supplementary reference 
in their case, This view of the law has been 
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jee v. Raja Peary Mohan Mukerjee (1) to sec- 
tion 30 of the Land Acquisition Act, and it 
is obvious, on a perusal of sections 29 and 30 
of the Act, the first two sections in Part 
IV, that the Act does not contemplate any 
decision by the Special Court unless reference 
is made by the Collector, 

We are asked to hold that under section 53 
the provisions of the Code of Civil Procedure 
apply to-proceedings before the Special Court 
under this Act. But that section is careful to 
lay down that they only apply in su far as 
they are not inconsistent with anything con- 
tained in this Act. Now the addition of par- 
ties by the Civil Court, who have not been 
made parties to the reference by the Collector, 
is wholly inconsistent with the Act. The Civil 
Court, therefore, had no jurisdiction to make 
the respondent a party and he, therefore, has 
never been, a party to the proceedings on 


.the reference and he cannot obtain any’ 


relief in a proceeding consequent upon the 
reference. 

It is perfectly clear that as far as this 
reference is concerned, this appeal must be 
decreed and the order giving apportionment 
to Chandra Sekhar Tewari and others must 
be set aside andthe money allotted to them 
mustbe given to the petitioner Mohananda 
Roy. 

The appellant i is entitled to his costs in both 
Courts in proportion to the sum decreed. 

We assess the hearing fee in this Court at 
one gold mohur. 


Appeal decreed, 
(1) 12 ©. W. N. 987. 


ALLAHABAD HIGH COURT. 
Exgoorton Second Cryin Apprau No. 491 
or 1909, 
June 7, 1910. 

Present :—Sir George Knox, Kr., Jadge, 
and Mr. Justice Karamat Husain. 
SHAMSHERYAR KHAN AND anotanr— 
JUDGMENT-DEBTORS—OBIECTORS— 
APPELLANTS 
versus 
Babu GOPAL GHAND AND ANOTHER— 


DECREE-ROLDERS-— RESPONDENTS. e 
Civil Procedure Code (Act V of 1908), ss. 47, 158— 


TO 





ae KAN— Ti raudulent decree—Separate suit or ap- 
D teation—Nullity—Remedy against fraudulent aecree 
—Application for evecution treated as suit-—-—Rules of 
procedure, alterations in-~-Retrospective effect. 

A judgment or decree obtained by fraud upon 
a Oourt binds neither the Court, which passes it, nor 
any other Court ; and its nullity upon the ground of 
fraud, thoughit has not been set aside or reversed, 
may be alleged in a collateral procceding. 

In applying this rule, it matters not whether 
the judgment impugned has been pronounced by 
an inferior or ‘by the highest Court of Judica- 
turo in the realm, but in all cases alike itis com- 
petent for every Court, whether superior or iu- 
ferior, to treat as nullity any judgment which 
can be clearly shown to havo been obtained by 
manifest fraud. 

Where a decree has been obtained by fraud, 
the remedy is by a separate suit and not by an 
application under section 47 of the Codo of Civil Pro- 
cedure, 1908. 

Sudindra v. Budan, 9 M. 81; Abdul Mazumdar v. 
Muhammad Ghazi, 2L C. 605; Ram Nath v. Mahesh 
Chandra, 24 C. 546; Moti Lal Chakarbati v. Chandra 
Banragi, 26 ©. 326; 30. W. N. 395; Ram Narain 
Tewaree v. Shew Bhanjan Roy, 27 ©. 197; Bansi 
Lal v. Ramji Lal,20 A. 370; Bowen v. Evans, 2 
H. L. C. 257; 1 Jo. and Lat. 178; 6 In. Eq. R. 569, 
Chelambar-v. Krishnappa, 26 B. 545, referred to. 

No person has any vested rights in procedure. Al- 
terations in the procedure are always retrospective 
unless there be some good reasons against ib, 


Gardiner v. Lucus, 8 App. C. 608 ; Kinberary, 3 Q. 
B. 160; 9 B. and S. 86, 87 L. J. Q. B. 80; 87 L. T. 540; 
16 W. R. 540; Re Bhagwan Das Harjivan, 8 B. 511; 
Bholea Sundari Debi v. Rakhal Chandra Bose, 12 ©. 
588; Akramunnissa Begam v. Wahulnissa Begam®l8 B. 
42; Ganga Ram v. Puran Chand, 21 B. 822; 
Vedavithi Wasariah v. Mangamania, 27 M. 538; Chunia 
Naseriya v. Mangamma, 14 M. L. J. 340, re- 
ferred to. 


Execution Second Appeal against the deci- 
sion of the District Judge of Ghazipur, dated 
the 26th of April, 1909. 

Mr, Muhammad Ishaq Khan, for the Appel- 
lants. 

Mr. Durga Charan Banerji, for the Respond- 
ents. 


Judgment.—This is an execution 
second appeal by the judgment-debtors, 
Shamsheryar Khan and Ismdar Khan. 

The facts are these: — 

One Ram Chander Das on the 27th May 
1895 obtained a decree under section 88 of 
the Transfer of Property Act. The material 
portion of it is as follows :— 


“Tt is ordered that the plaintiff's claim, for 
recovery of Rs. 4,945-1-0 by enforcement of 
the hypothecation lien against and sale of 
the property, be decreed and that a decree be 
prepared in conformity e terms of 
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plaintiff shall not be competent to get the 
hypothecated property sold by auction with- 
out paying the debt due to Jwahir Bibi, if a 
decree is passed in her favour by the appel- 
late Court. The plaintif shall be competent 
to recover the amount of the decree from the 
principal judgment-debtors by sale of the 
property.” 

On the 29th January 1897, the decree- 
holder applied for an order absolute; at the 
end of the application he stated that he would 
pay the prior mortgage of Jwahir Bibi 
should she obtain a decree from the appellate 
Court. 


The Court, on the 26th March 1897, ordered 
that as the prior charge of Jwahir Bibi had 
not been paid, no order absolute could be 
prepared. 

On the 16th May 1898, tha decree-holder 
again applied for an order absolute and in 
paragraph 8 of the application he alleged :— 
- “The suit of Jwahir Bibi was dismissed by 

the Court of first instance on the 15th 
September 1894 and its decision was upheld 
by the Court of appeal on the 27th April 
1898; hence no prior charge of Jwahir Bibi 
is due and it is prayed that an order absolute 
in favour of the plaintiff against the defend- 
ant be passed.” The application was made 
against Shamsheryar Khan and Ismdar 
` Khan only. On the 25th of June 1898, the 
Court ordered as follows:— “The opposite 
party is not present even to-day, it is ordered 
that an order absolute be made.” In the 
order absolute, the duty cast upon the decree- 
holdér to pay off the prior mortgage of 
Jwahir Bibi was left out and the decree- 
holder was authorised to have sold the pro- 
perty of the appellants for his mortgage 
money only. Although the application was 
not against Jwahir Bibi her name also 
appeared in the order absolute as a defendant. 
The objection of the appellants to the effect 
that without paying the prior mortgage of 
Jwahir Bibi the decree-holder could not sell 
their property was disallowed on the 27th 
August 1898. The order is to the effect :— 
“The pleader of the objector states that the 
appellate Court has dismissed Jwahir Bibi’s 
appeal. As the debt claimed by Jwahir Bibi 
has not been found gine to her by the appel- 
late Court, the condition in the decree (of 
1888) vanishes. The Mas is, therefore, 
rejected with costs.” 


[1910 


Jwahir Bibi raised objections in execation 
proceedings which were rejected. She then 
brought ‘a suit and the learned Subordinate 
Judge gave her a decree on the 25th Septem- 
ber 1905. The operative portion of it is:— 

“It is ordered and decreed that the plaintiff's 
claim be decreed with the entire costs of the 
suit č. e., the decree absolute dated the 23th 
June 1898, which Babu Ramchander Das, 
ancestor of the defendants, obtained fraydu- 
lently and without making the plaintiff a - 
party is void. The defendants, the subsequent 
mortgagors, are ordered first to pay the 
plaintiff and then to have the property men- 
tioned in the decree sold by auction.” 


On appeal to the learned District Judge, the 
decree of the Subordinate Judge was set aside 
but it was restored by the High Court on the 
28th March 1907. 

The learned Judges in their judgments 
say :— “The admitted facts of this case dis- i 
close gross fraud on the part of the father of 
ve defendants-respondents.” 


“This fraud is seb forth very fally in the 
judgment of learned Subordinate Judge. 
drat a a eae The Court of first instance appears 
to us to have rightly decided that an order 
absolute for sale obtained by Ram Chander 
Das could not be allowed to stand to the pre- 
judice of the plaintiff-appellant, who admit- 
tedly holds the first mortgage on the property, 
the subject. of the sale. The order absolute 
was obtained on a false and fraudulent 
representation that the plaintiff's mortgage 
had been satisfied. We, therefore, allow the 
appeal, set aside the decree of the Court of 
first instance.” 


The decres-holders, then, on the Ist Decem- 
ber 1908, applied for the renewal of the 
execution proceedings. They said:— “The said 
case of Jwahir Bibi was on the 28th March 
1907 decided with this order that the decree- 
holders should bring .the property afonesaid 
to sale on paymentof Rs. 4,391, the prior 
debt due to Jwahir - Bibi. Aotordingly a 
settlement having been made the prior lien 
was purchased for Rs. 3,000 under a deed of 
conveyance, dated the lst November 1908 
and the prior lien due to Jwahir Bibi has 
been paid off.” 

Shamsheryar Khan and Ismdar Khan on 
the 22nd December 1908 objected that:— 

s(a) The application was barred by time 
inasmuch as previous applications 


Vol. VILJ 


SHAMSHERYAR KHAN V. GOPAL CHAND. 


were not in accordance with law. 
(b) The order absolute dated the 25th 
. June 1908 was obtained by fraud 
and was not, therefore, capable of 
execution. ` 

(c) The decree-holders had acquired no 
right by the purchase of Jwahir 
Bibi’s rights. 

(d) The application for execution dated 
the 9th July 1904 was illegal and 
the judgment-debtors were uo 
parties to it, 

(e) The decree-holders realised nothing 
from the judgment-debtors after 
the order absolute. 


(f) The decree-holders were not entitled - 


to bring the property to sale so long 
as the prior mortgage subsisted. 

(g) The application for sale of the 
appellant’s property is against -the 
order of the first Court dated the 
25th September 1908, which was 
upheld by the High Court on the 
28th March 1907. 

The Court of first instance disallowed the 
objections and its decree relating to the 
objections by the judgment-debtors was 
affirmed by the lower appellate Court. 

The judgment-debtors come to this Court 
in second appeal. The following points are 
pressed by their learned counsel :— 

(a). The order absolute which was 
obtained by a gross fraud practised 
upon the Court is not capable of 
execution. 

(b) The application is barred by time in- 
asmuch as the previous applications 
which were notin accordance with 
law could not save limitation [See 
Bhagwan Sahai v. Bhagwan Din (1), 
Munawar Hussain v. Jani Bijar 
Shankar (2); Janki.v. Rom Pertab 
Singh (8) and Pandari Nath Bapuji 
v. Lalachaid Hathibai (4).] 

© According to the terms of the decree 
under section 88, the. holder is 
bound to pay off the prior mortgage 
of Jwahir Bibi, to add it to his own 
mortgage and to bring the mort- 
gage property to sale for the consoli- 
dated sum. [See Mata Din Kasodhan 


© (1) 12 A. 387 ; 17 I A, 98. 
(2) 27 A. 619. 
(3) 28 A. 286 ; 2 A. L. J. 888; A. W. N, (1906) 2. 
(4) 13 B, 237. - 7 
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v. Kazim Hussain (5).) The Jearn- 
ed Advocate for the decree-holder 
contends that the executing Court 
cannot go behind the order absolute, 
that the objection as tofraud, which 
> the appellants did not raise in previ- 
. ous applications, is barred by the 
principle of res judicata [See Bihari 


Lall v. Majid Ali (6), Sheuraj Singh . 


vy. Kamesharnath (7), Qamuruddin 

Ahmed v. Jawahir Lall (8), Abadi 

Begam v. Muhammed Abdul Ghafur 

(9), Coventry v. Tulsi Pershad 
Narayan Singh (10), and Murli 

Dhar v. Musammat Goma (1191, 

We take up the plea of fraud first. The 
judgment of this Court dated the 28th March 


"1908 leaves no room for doubt that the 


decree-holder was guilty of gross fraud in 
obtaining theorder absolute. The law relating 
to decrees obtained by fraud is as follows*:— 
A judgment or decree obtained by fraud 
upon a Court binds not such Court or any 
other and its nullity upon this ground, 
though it has nob been set aside or reversed, 


may be alleged in a collateral proceeding 


[Shedden v. Patrick (12); Reg. v. Saddlers’ 
Co., per Wallis J. (13)i “Fraud” said DeGrey, 
©. J. ‘Ss an extrinsic collateral act which 
initiates the most solenin proceedingsof Courts 
of Justice. Lord Coke says it avoids ll judi. 
cial acts ecclesiastical and temporal.” [Rex 
v. Duches of Kingston (14).] 

In applying this rule it matters not 
whether the judgment impugned has been 
pronounced by an inferior or by the highest 
Court of Judicature in the realm, but in all 
eases alike it is competent for every Court 
whether superior or inferior to treat as nullity 
any judgment which can be clearly shown to 
have been obtained by manifest fraud. 
[Shedden v. Patrick (12)}. 
` ‘Whether an innocent party would be allow- 
ed to prove in one Court that a judgment 


(5) 18 A. 482. 

(6) A, W. N. (1896) 29. 

(7) 24 A. 282. 

(8) 27 A. 334; 10. L. J. 881; 15 M. L. J. 258; 9 0. 
W. N. 601; 2A. L.J.: 97; 7 Bom. D. R. 433. 

(9) 3 A. L. J. 198; A. W. N. (1906) 70. 

(10) 31 0. 288. 

(11) 7 A. L. J. 401; 5 Ind. Cas. 210. . 

(12) 1 Macq. H. L. 585. 

(13) 10 H. L. O. 404 at p. 481. 

(14) 20 How. St. Tr. 644 ; 2 Smith L. C. 687, 

# SeeKerr on Frand, 4th Edition, 325-26, Ed, 
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against’ him in another Court was obtained by 
fraud, isa question not equally clear, as it 
would be in his power to apply directly to 
the Court which pronounced it to vacate it. 

See also Burkatunnissa v. Fazl Haq (15), 
and Nistarini Dasi v. Nundo Lal Bose (16), 
in which the effect of fraud upon a decree 
is discussed. 

Considering the fact that the order absolute 
in consequence of the fraud practised upon 
the Court jisa nullity, the appellants must 
have some remedy to vacate it and itre- 
mains to diseuss the remedy to which they 
are entitled. A separate suit and not an 
application under section 244, Civil Procedure 
Code, has been held to be the remedy of a 
victim of fraud. In Sudindra v. Budan (17), 
it is observed “that in execution the appellant 
cannot dispute the correctness of the decree. 
Under section 244 the questions to be 
decided in execution are questions relating to 
the execution, discharge or satisfaction of the 
decree.- A question, whether the decree was 
obtained by fraud or collusion is not one 
which relates tothe execution of the decree, 
but which affects, its very subsistence and 
validity. Such a question can only be raised 
by a separate suit.” 

The following cases also throw light on 
the sukject. Abdul Mazumdar v. Muhammad 
Ghazi (18), Ram Nath v. Mahesh Chandra (19), 
Mott Lal Chakerbutty v. Chundra  Banragi 
(20), Ram Narayan Tiwari v. Sheu Bhan- 
jan Roy (21), Bansi Lall v. Ramji Lal (22), 
and Bowen v. Evans (23), quoted in Chelem- 
bar v. Krishnappa (24). 

The law, however, under the new Code of 
Civil Procedure is that an application in exe- 
cution may be treated as a suib. Section 47 
(2) is as follows :— 

“he Court may, subject to any objection 
as to limitation or jurisdiction, treat a pro- 
ceeding under this section as a suitor a suit 
as a proceeding, and may, if necessary, order 
payment of the additional Court-fee.” A 

(15) 26 A. 272. 

(16) 26 C. 891; 3 C. W. N..694. 

(17) 9 M. 81 at p. 83. 

(18) 21 C. 605. 


(19) 24 0.546. 
(20) 26 C. 326 at pp. 328, 382; 3 0. W, N. 896. 


e (21) 27 C. 197. 


Ca 20 A. 370. 

(23) 2 H. L. ©, 257 at p, #81; l Jo. and Lat. 178; 6 
Ir. Eq. R. 569. 

(24)-26 B, 545 at p. 647. > 
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Court of Justice can have no sympathy with 
a person who obtains a decree by gross fraud 
practised upon Court and must doall it can 
to defeat the object of the fraud. We, there- 
fore, are of opinion that the case before us is 
a fit and proper one for treating the appel- 
lants’ application asa plaint subject to the 
condition set forth in section 47 (2). 

The questions thatihe fraud does not affect 
the appellants, that they are debarred from 
raising that objection and any other questions 
that may arise‘are questions on which we 
pronounce no opinion. They will be dealt 
with by the Court which will try the case. It 
may, however, be argued that section 47 (2) 
of the Civil Procedure Code applies only 
to such applications as are put in under the 
new Code, and not to applications which 
were pending when the new Code came into 
force. There is no substance in this argu- 
ment. “No person has a vested right in 
any course of procedure [per Mellish, L. J. in 
Costa Rica v. Erlanger (25), Maxwell p. 888 
4th Edition] which prescribes the mode of 
enforcing rights. When an Act deals with 
procedure, it applies to all actions pending as 
well as future.” “The general principle in- 
deed seems to be that alterations in the pre- 
cedure are always retrospective, unless there 
be some good reason against it? [See per 
Lord Blackburn in Gardiner v.Lucus (26); 
Kimbrary v. Drager (27); Maxwell p. 339 
4th Ed.) 

Holloway, J. in Morris v. Sambamurthi 
(28), observes as follows :— ë 

“Rights already acquired shall not be 
affected by the retro-action ofa new law. 
Rules as to procedure are an exception, 
The law. as tothe acquisition of rights is that 
prevailing at the period of the arising of the 
matters of fact which generate them. Their 
enforcement must be according to the rules 
of process at the period of suit.” 

In re Bhagwan Das Hurjivan (29), it is 
said :— 

“Itis clear that this question is simply 
one of procedure and the rule with regard 
to the effect of legislation npon matters of 


procedure is well-known. The rule is clear- 
(25) 3 Ch. D. 69 ; 46 L. J. Ch. 875; 36 L., T. 832. 
(26) 3 A. ©. 603. 
(27) 30. B. 160; 9 B. and 8. 80; 87 L. J. Q B, 
80; 17 L 1. 540; 16 W. R. 549. 7 
(28) 6 M. H. ©. R. 122 at p. 126. 
(29) 8 B, 11 at p. 618, 
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ly stated by Wildy, B. in Wright v. Haie 
(30). He says:— 

“Where you are dealing with a right of 
action, and an Act of Parliament passes, 
unless something express is contained in that 
Act, the right of action is not taken away 
but where you are dealing with mere pro- 
cedure, unless something is said to the. con- 
trary and the language in its terms applies 
to all actions whether before or after the Act, 
theve I think the principle is tha: the “Act 
does apply without reference to the former 
law or procedure.” Further on in his judg- 
ment he says:— What is the right the suitor 
has ? The right of action is the right to bring 
the action and what is the right to bring the 
action ? To have it conducted in the way and 
according to the practice of the Court in 
which he brings it, and ifany Act of Parlia- 
ment or any rule founded onthe authority 
of an Act of Parliament alters the mode of 
procedare, then he has a right to have ib 
conducted in that altered mode. That, there- 
fore, takes away nothing. The right of action 
does not involve the right to keep all the 
. consequences of that right as they were be- 

fore. It gives him the right to have that 
action conducted according to the rules that 
are then in force with respect to procedure.” 
(p. 518). 
Trevellian, J: in Bhobo Sundari Debi v; 
Rakhal Chandra Bose (31) observes :— 
“There is, I think, a clear distinction bet- 
ween relief and the mode or procedure for 
obtaining such relief. The relief remains 
unaffected by the change of the procedure.” 
In HajratAkramuluissa Begum v. Wahulnissa 
Begum (82), it is observed : — The case would 
be governed by the general principle that 
alterations in forms of procedure are retros- 
pective in effect and apply to pending pro- 
‘ceedings; Sha Jasraj Aimraj v. Ohandasama 
Wakaht Sarey (83).” See also Ganga Ram v. 
Puran Chand (84), Vidavithi Nasariah v. 
Mangamma (35) and China Nasariha v. 
Mangamma (36). : 
The principle set forth in the rulings al- 
ready cited is embodied in section 158 of the 


(30) 80 L. J. Ex. (N. s.) 40:6 H. and N. 227; 6 Jur. 
(x. 8.) 1212; 3 D. T, 444; 9 W. R. 157. 

(31) 12 0. 583 at p. 589. 

(82) 18 B. 429 at p. 432. 

.(33) 2 P, J. (1896) 294. 

(34) 21 B. 822, . 
ey 27 M. 538. 
(86) 14 M, Lu J. 840, , 
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new Code of Civil Procedure (Act ¥ of 1908), 
In this view of this case it is unnecessary 
tə consider the authorities relied on by either 
side. 2 

The result is that we set aside the orders 


„of the Courts below and send down the case 


to the Court of first instance through the lower 
appellate Court with the direction that the 
application of objections, filed by the appellant 
on the 22nd December 1903, ba treated as a 
plaint subject to the conditions set forth in 
section 47 (2), of the Code of Civil Procedure. 
We make wo orderas to the costs of this 
appeal.- 
Case sent down. 


CALCUTTA HIGH COURT. 
Secony Civic: Arrear No. 2070 ov 1902, 
June 29, 1910. 

Present: —Mr. Justice Chatterjee. 

RAM CHANDRA ROY AND orsers-—— 
DEFRBNDANTS— APPELLANTS 
Versus 
GIRISH CHANDRA PANJAH AND GTHERS 


—Praintirys—Responvents. ` 

Res judicata—Rent swit—Plea of title of third porty 
—Defendant claiming title in himself adversely to 
plaintiff—Test of res judicata, what is—Civil Procedure 
Code (det XIV of 1882), s. 18. z 

When the title ofa third party is pleaded by the 
defendant in a ront suit and that third party is not a 
party to the suit, tho question of title is not vres 
judicata, 

When, however, the defendant in a rent suit 
claims a title in himself adversely to the plaintiff and 
there is no question as to the controversy in the 
subsequent title suit, being betweon the same parties 
she matter is not quite frea from difficulty. f 

Radha Madhub Holdar v. Monohar Mukerji, 15 0, 
156, Kasiswar Mukhopadhya v. Mohendra Nath 
Bhandari, 25 C. 136, Run Bahadur v. Lucho Koer, 11 
C, 301, Nityananda Sarkar v. Ram Narain Das, 6 0. W. 
N. 63, Sahadab Dhali v. Ram Rudra Haldar, 10 C. W. 
N. 820 and Harihar Pande v. Chowdhury Keramat 
Hoseein, 9 C. L. J. 493; 4 Ind. Cas. 175, referred to. 

The test of res judicata.in cases of this kind is 
whether the issue of title was directly and sub- 
stantially raised in tha rent suit. 


The plaintiff brought arent suit, and the defendant 
denied that the lands were mal lands of the plaintiff 
and asserted that they were his lakheraj. The Court 
held that the lands were not the mal lands of tho 
plaintiff but the lakheraj of the defendant, and that no 
relationship of landlord and tenant was made out, and 
the suit was dismissed. The plaintiff brought a title 
suit for a declaration of his mal rights and for evic- 
tion of the defendant for hing denied the title of 
plaintiff: 

Held, that the question whother the land was the 


seg 
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mal landof the plaintiff was res judicata and the suit 

must fail on this ground. 

As soon as the relationship of landlord and tenant 
is found to be wanting, the defendant becomes w 
trespasser and the provisions of the Bengal Tenancy 
Act are no longer applicable. 

Appeal from the decree of the -‘Sub-Judge 
of Bankura, dated May 29, 1908, modifying 
that of the second Munsif of Vishnupur, dated 
March 22, 1907. 

Babu Tar ak Chandra Chakravar tr, for the 
Appellants. 

Babu Khetva Mohan Sen, for the Respond- 

ents. 

Judgment.—tThe plaintif brought a 
suit for rent in 1898 in respect of certain 
plots of land said to be the mal lands of their 
mouzah Narainpur. The defendants denied 
that the lands were the mal lands of the 
plaintiff's mahal; they denied that they were 
the tenants of the plaintiffs and asserted that 
the lands were their lakheraj,. The Court 
held that the relationship of landlord and 
tenant was -not made out but in arriving at 
that conclusion held that the lands were not 
the mal of the plaintiffs, butthe lakheraj of 
the defendants. The plaintiffs brought this 
title suit for a declaration of their mal rights 
aud for eviction of the defendants on the 
ground of their having denied the title of 
their landlords 

The Court of first instance decreed the suit 
in full andthe lower appellate Court confirmed 
the said decree with a slight modification. 

The defendants appeal and on their behalf 
four points have been pressed upon me;:— 

(1). That the plea of limitation was 
expressly taken by the defendants 
and yet noissue was framed upon 
it and no decree for khas possession 
should have been given without try- 
ing the question of limitation. 

. That the title to the property is 
res judicata and should not be re- 
opened. 

(3). That the denial of the landlord’s 

title is no ground of forfeiture under 

- the Bengal Tenancy Act. 

. That there could be no ejectment 
unless all the defendants can be 
shown or proved to have been parties 
to the denial and this ae not been 
done. 

There is no doubt the plea of limitation 
was taken in the whiéten statement and in 
the grounds of appeal both in the lower 


of a complex nature. ` 
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appellate Court and here, but it does not 
appear to have been pressed either in the 
first Court or in the second Court obviously 
because if the defendants were found to be 
in possession as tenants when they denied 
the title of the plaintiffs in the suit of 1898, 
tle question of limitation would not arise. 

As regards the pleaof res judicata, there can 


‘be no doubt that when the title of a third 


party is pleaded by the defendant in a rent: 
suit and that third party is not a party to the 
rent suit, the question of title is not res judi- 
cata. When, however, the defendant in the 
rent suit Slaims a title in himself adversely 
to the plaintiff and there is no question as to 
the controversy in the subsequent title suit 
being between the same parties, the matter 
is not quite free from difficulty. In the case of 
Radha Madhub Holdar v. Monohar Mukerji (1), 
their Lordships of the Privy Council held that 
when the defendants in the rent suit claimed 
the zemindart right in himself on the alle- 
gation of the sime having passed to himself 
and his plea was given effect to, the question 
of the defendant’s title was res judicata in a 
subsequent suit for redemption based on the 
same title. This case was followed in the 
cise of Kasiswar Mukhopadhyz v. Mohendra 
Nath Bhandari (2), where a decision in a rent 
suit that lands were not mal was held to be 
res judicata in a subsequent title suit. The 
test certainly is whether the matter was 
directly and substantially in issue in the rent 
suit. 

On the other hand, in the case of Run 
Bahadur v. Lucho Koer (3), the Privy Couneil 
said: “Their Lordships are further of opinion 
that the question of title was no more tban 
incidental and subsidiary to the main question 
viz., Whether any and what rent was due from 
the tenant and on this ground also the judg- 
ment (in the rent suit) was not conclusive.” 
Mr. Justice Banerjee in the case of Kasiswar 
Mukhopadhya v. Mohendra Nath Bhandari (2), 
treats this asa mere observation of their 
Lordships and thought that direct decision 
in the case of Radha Madhub Haldar (1) was 
a stronger authority to the contrary, Nztya- 
nunda Sarkar v. Ram Narain Das (4), is 
The defendant in the 
rent suit claimed title in himself through 

(1) 15 O. 756; 15 I. A. 97, 

(2) 25 C. 136. 

(3) 11 ©. 391; 12 I. A. 28, 

(4) 60. W.N, 66. 
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his wife who was nob a party to the case. 
The Court held that the case of Radha Madhub 
Haldar v. Manohar Mookerjeg (1) did not 
apply as the question of title was not directly 
and substantially in issue in the rent snit, 
The case of Suhadeb Dhali v. Ram Rudra 
Haldar (5) seems to support the appellant but 
‘the part of the judgment relied on is the 
opinion of the learned Judge based on the 
cases of Radha Madhub Haldar v. Manohar 


Mookerjee (1) and Kasiswar Mukhopadhya v.. 


Mohendra Nath(2), the case itself being one in 
which the plea of thedefendant in therent suit 
was that the land in suit was not a separate 
jama by itself but a part of another jama. 
Then there is the case of Harihar Pande v. 


Chaudhry Keramat Hossain(6); thedefendant in, 


the rent suit claimed the land iu suit as part 
of a rent-free holding. The Court of appeal 
below held that the relationship of landlord 
and tenant was not made out, but the: defen- 
dant failed to prove his rent-free title and the 
land was assessable to rent. The learned 
Judges held that the latter part of the deci- 
sion was superfluous and unnecessary to be 
decided in the rent suit and the question of 
title was not res judicata. The learned Judges 
relied on the case of Thakur Magun Deo v. 
Thakur Mahadeo (7), which followed the case 
of Run Bahadur vw. Lucho Koer (3). 

The result of all these cases leaning either 
to the one view or the other seems to be that 
the test of res judicata in cases of this kind is 
whether the issue of title was directly and 
substantially raised in the rent snit. Now 
no issues are generally framed in rent suits 
but the Court at the time of writing judgment 
sets out the points of dispute or issues raised. 
In this case the issue expressly set out for 
decision was whether the relation of landlord 
and tenant existed between the parties ? The 
first constituent of the relationship of landlord 
and tenant is that the land should be the mal 
land of the plaintiff and the defendant should 
hold the same under the plaintiff. In the 
present case the defendants denied that the 
land was mal and that they held under the 
plaintiff. These were the matters that were 
decided. The matter was directly and sub- 
stantially in dispute. I think, therefore, that 
the question whether the land was the mal 
land of the plaintiff is res judicatz and the suit 

(5) 10 C. W. N. 820, S 


(6) 9 0. L. J. 493; 4 Ind. Cas, 175, . 
(7) 180. 647, 
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ought to fail on this ground. In fact the 
reason given by the plaintiffs for bringing the 
present suit is that they did not get an 
opportunity to collect sufficient evidence in 
the rent suit, is exactly within the mischief 
of the principle of ves judicata that a litigant 
should not be allowed to mend his hand in 
the same matter and against the same adver- 
sary over and over again or there would be 
no end of litigation. i 

As regards the plea that there can be nn 
forfeiture against a rayat under the Bengal 
Tenancy Act, L think this case is not distin- 
guishable from the case of Khater Misiri v. 
Sudruddt Khan (8) and I am bonnd' to follow 
jt: the arguments of Wilson, J. in the case of 
Debiruddi v. Abdur Rahim (9),are quite sound 
so far as they go: but I think that as soon as 
the relationship of landlord and tenant is 
found to be wanting, the defendant becomes a 
trespasser and the piovisions of the Bengal 
Tenancy Act are no longer applicable. 

The last point is that the denial by all the 
defendants has not been proved. Jt is admit- 
ted that the written statement of the defen- 
dants in the rent suit was not filed in this 
case but at the sume time it was no body’s 
case that any one did not make the denial. 
The question is one of facb and not having 
been raised in the lower Courts I do not think 
it proper to go into this new aspect of the 
case, | 

The appeal is, therefore, decreed with costs, 
3 Appeal allowed. 
(8) 34 C. 922. 
(9) 170. 196. 


CALOUTTA HIGH COURT. 
Seconp Cryin Appears Nos. 1449, 1711 Anp 
1712 or 1908. 

July 1, 1910 
Present:—Mr. Justice Chatterjee. 

In No, 1712 or 1903. 

GOPAL CHANDRA KARMOKAR— 
PLAINTIFE— APPELLANT 


VETSUS 
BASIR GAZI AND OTHERS— DRRENDANTS 
— RESPONDENTS, 


Landlord and Tenant—Incumbrance, avoidance of ~ 
Sale of several tenures together-~Special incidents of 
sale wader rent decrfe—Bona fide purchaser —Undep. 
tenants, eviction of —Bengal Tenancy Act (VIII of 1883), 
ss. 49, 167. ki 

A. sale, ifit isto be jnvested with the incidents 
ofa sale under the Bengal Tenaficy Act, ought to 
be of single holdings and not of more than one 


18 i 


GOPAL CHANDRA V, BASIR GAZI, 


holdings jumbled together, and the mere fact of the 
purchaser being a bona fide purchaser would nob in- 
vest the Court with authority to give him the title 
which would accrue only under a special procèduzo 
jaid down in the Bengal Tenancy Act. . 

Hridoy Nath Das Choudhr y v. Krishna Pr osad Sivear, 
34 C. 298; 6 O. L. J, 153; 11 0. W. N. 497, followed. 

The procedure under section 49 of the Bengal 
Tenancy Act would have to be gone through in order 
to evict an under-tenant from year to year. 


Appeals from the decrees of the District 
Judge of 24-Pergannahs, dated April 30, 
1908, confirming’ those of the Munsif of 
Basirhat, dated August 26, 1907. 

- Babu Sarat Chandra Roy Chowdhury, for 
the Appellant. 

Babu Narendra Kumar 
ne 

A. A. D. No 1712 or 1908. 

Judgment.—tThe first point raised in 
this appeal is that the case of Hridoy Nath 
Das Choudhry v: Krishna Prosad Sircar (1), 
has not been correctly decided and that the 
lower appellate Court was wrong in follow- 
ing the same. 

I think I am bound by that judgment. 
The three jamas in this case having been sold 
at one sale in execution of one decree recover- 
able for the same, the special incidents of 
a sale under the Bengal Tenancy Act have, 
under, the above ruling, no bearing upon 
this case. 

The next point that is pressed upon me is 
that, supposing that the above ruling has 
been correctly decided, the tenures were 
sold by ‘the Court expressly with the right to 
avoid all incumbrances and that the sale 
certificate of the purchaser gave him that 
right; that, under the circumstances, the 
plaintiff must be considered to be a bona fide 
purchaser without notice of any defect in 
the procedure leading to the sale, and that, 
therefore, whether the purchase was correct 
or not, he is entitled to the rights mentioned 
in his sale certificate. Reliance is placed in 
this connection on the case of Rewa Mahton v. 
Ram Kishen Singh (2). 

I think that the appellant is not entitled 
` to have the rights mentioned in his sale cer- 
tificate, simply because, on the basis of the 
raling in Hridoy Nath Das Chowdhry v. Krishna 
“Prosad Strcar (1), the sale, if it was to be 
invested with theincidents of a sale under 


Bose, for the 


the Bengal Tenaney, Act, ought to have been. 


of single holdings ‘and not three holdings 
. (1) 34 0. 298; § C. L. J. 258; 11 0. W. N. 497, 
(2) 14 0. 18at p. 25; 13 I, A. 106, 
on 
6 
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jumbled together, and the mere fact of the 
plaintiff being a bona fide purchaser would not 
invest the Court with authority to give him 
the title which could acerue only under a spe- 
cial procedure laid down in the Bengal 
Tenancy Act. 

The third point that is argued before me 
is that the lease pleaded by the defendant be- 
ing of more than nine years, it is void and 
that, therefore, on that ground alone, the 
plaintiff, even if he is the purchaser of the 
right, title and interest of the original ryoé, 
is entitled to treat the defendants as trespass- 
ers and evict them. 

Thereis no written lease pleaded in this 
case by the principal defendants. Although 
they say they have got a permanent lease 
existing from the time of the permanent settle- 
ment, no written leaseis produced or proved. 
They must, therefore, be, if they are under- 
tenants, under-tenants from year to year and 
in that case the procedure under section 49 
of the Bengal Tenancy Act would have to be 
gone through in order to evict the defen- 
dants. It is contended that ib is not 
necessary to go through the procedure 
under section 49,-because section 49 directs 
that the eviction cannot be except at the 
end of the next agricultural year and, 
if that beso, no substantial injury would 
accrue tothe defendants if it was made in 
this case without a notice specifically issued 
under section 49 of the Bengal Tenancy Act. 

Ido not think I should be justified in 
making adecree inthat the Bengal Tenancy 
Act makes a special procedure for the eject- 
ment of under-tenants; and for whatever it 
is worth, under-tenants are entitled to such 
rights, slender though they may be, as 
have been conferred upon them. 

The next ground is that the plaintiff is en- 
titled to a decree in respect of plots Nos. 2, 5, 
6, 12, 13 and 16 with regard to which the 
defendants do not claim any title. . 

The learned Vakil for the respondent says 
that ashe has made no claim to these plots 
in his written statement, he cannot oppose 
the plaintiff in his prayer for a decree in res- 
pect of those lands, but that he ought not 
to be made liable for costs in respect of those 
plots. 

As the defendants did not resist the 
claim of the plaintiff to take possession of 
these*plots of land, there would be no cause 
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of action against them. As there is no 
opposition and as it may prevent further 
litigation, I allow the prayer of the appellant 
to give him a decree for possession’ of these 
plots but there will be no order as to costs. 

Subject to this variation, the appeal is 
dismissed. The respondents are entitled to 
their costs, 

The judgment governs the other two ap- 
ppals (Nos, 1449 and 1711, of 1908) which 
are also dismissed with costs. 

; Appeals dismissed. 





CALCUTTA HIGH COURT. 
Second Civiu Arrear No. 541 or 1909. 
July 4, 1910. 

Present:—Mr. Justice Chatterjee, 
ANANDA MOHAN ROY CHOWDHURY 
— PLaixTipF—APPELLANT 

os Versus 
GURU DAYAL SAHA AND otHers— 
DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 86, 161— 
Incumbrance-——Sale of part of holding—Surrender of part 
of holding, whether valid. 

Sale of a part of an occupancy holding is not an 
incumbrance within the meaning of section 161 of the 
Bengal Tenancy Act. 

Tamizuddin v. Khod« Newaz,5 Ind. Oas. 116; 11 C. 
L.J. 16 ;140. W. N. 229, followed. 

There is no bar to a part surrender of a holding by 
arrangement with the landlord as provided by clause 
7 of section 86 of the Act. 

Defendant No. 2-sold a portion of his non- 
transferable occupancy holding to defendant No. 1 
who did not pay rent for the part purchased, and de- 
fendant No. 2 surrendered the portion sold to the plain- 
tiff, his landlord, who brought a suit for ejectment of 
defendant No. 1: 

Heid, that the landlord plaintiff was entitled to khas 
possession. 


Appeal from the 
tional District Judge of Tipperah, dated 
January 2, 1902, confirming that of the 
First Munsif of Nabinagar, dated September 
18, 1907. 

Babus Mohini Mohan Chuckerbutty and Gopal 
Chandra Das, for the Appellant. 

sudgment.—tThe defendant No. 2 
was a ryof with a non-transferable right of 
occupancy incertain lands in the putt of 
the plaintiff: he sold a portion of his hold- 
ing to defendant No.1 in 1309 but defen- 
dant No. 1 did not pay rent for the part pur- 
chased-by him and defendant No. Zin 1313 
executed in favour of the plaintiff a register- 
ed istifa by which he surrendered the sold 
portion to the plaintiff who in his turn ab- 


decree of the Addi- ` 
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solved defendant No. 2 from future and past 
liability for the same. After obtaining this 
surrender, the plaintiff brought this suit for 
ejectment of defendant No.1. Both the 


lower Courts have dismissed the suit, 
holding that part surrender was bad 
and the encumbrance created by the 


sale could not be gotrid of in this way. 

The plaintiff appeals and on his behalf itis 
contended thatthe sale ofa part of a holding 
isnot an encumbrance within section 161 
of the Bengal Tenancy Act and that under 
section 86 of the Act, part surrender is quite 
valid. 

It has been heldin the case of Tamizud- 
din v. Khoda Newaz .(1), that the sale 
of a part of an occupancy holding is not 
an encumbrance within the meaning of 
section 161 of the Bengal Tenancy Act 
and I am bound by that judgment, The de- 
fendant No. 1 was, therefore, not an encum- 
brancer aud is not protected by clause 6 of 
section 86. That being so, there is no bar to 
a part surrender by arrangement with the 
landlord as provided by clause 7 of sec- 
tion 86. As the transfer of a part of an 
oceupancy holding is invalid, [see Agarjan 
Bibi v. Panaulla (2)],and does not pass any 
title apart from the question of estoppel 
which has no bearing in this case, the land- 
lord is entitled to khas possession and the 
appeal must be decreed. It is true that 
defendant No. 2 should not be allowed to 
cheat his vendee in this way but the vendee 
is not without a remedy. The appellant 
will be entitled to costs against defendant 
No. 2 in all Courts. No costs against defen- 
dant No. 1. 


Appeal allowed. 
Q) 14 ©. W. N. 229; 5 Ind. Cas. 116; 11 C. L. J, 16, 
(2) 140. W. N. 779; 6 Ind. Cas. 452. 
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ment-debtor—Substitution of his heirs—Limitatian— 
Continuation of the application—Civil Procedure Code 
(Act XIV of 1882), s. 248—Bengal Tenancy Act (VIII of 
+ 1885), Sch, III, art. 6—Inherent power of Court—Adop- 
tion of special procedure ~Amendment of application, to 
take effect when. 

A Court has inherent powor, in any particular case, 
to adopt such procedure as may be necessary to enable 
it to do that justice for the administration of which 


alone it exists. ` 

Chhayunnessa Bibi v. Basirar Rahaman, 5 Ind. Cas. 
532; 37 C. 399; 11 C. L. J, 286, followed. 

If an amendment of an application is allow- 
ed, it takes effect from the date when the 
defective application is filed. This rule applies 
to execution. : 

Fuzloor Rahman v. Altaf Hossen, 10 C. 541; 
MacGregor v, Tarini Churn Sircar, 14 C. 124; Jiwat 
Dube v. Kali Charan Ram, 20 A. 478 and Shama 
Prasad Ghose v, Taki Mfullik, 5 O. W. N. 816, 


relied upon. 
A decree for rent was obtained on February 


8, 1905. The decree-holder applied for execution on 
February 8, 1908. Notice under section 248 of tho 
Civil Procedure Code, 1882, was issued and on April 
8, the peon reported that the judgment-debtor was 
dead. On April 21 the decree-holder applied for sub- 
stitution of the heirs and notice was issued on them. 
On July 3, 1908, they filed objections contending that 
the execution was barred, more than three years 
having elapsed between the date of the decreo and 
the application to execute as against them on April 
21, 1908: 

Held, that the substitution made on April 21, 1908, 
must be considered as a continuation of the appli- 
cation fer execution of February 8, 1808, and that exe- 
cution was not barred. 

Appeal from the order of the Disirict 
Judge of Bhagalpur, dated July 5, 1909, 
confirming that of the Second Munsif of that 
place, dated November 27. 1908. 

Babus Umakali Mukheriee and Sazlendra 
Nath Palit, for the Appellants. 

Babu Lakshmi Naruyan Singh, for the Re- 
spondent. 

Judgment.—The question which 
arises in this second appeal is not alto- 
gether free from difficulty but after giving 
ib our mature consideration and consulting 
all the authorities bearing on the equitable 
question which arises, welcan have no doubt 
how it should be decided. It appears that 
the decree-holder obtained a decree for rent 
against one Behari Jha on the Sth February 
1905. He applied for execution of that 
decree for the first time on the 8th February 
1908. Notice under section 248 was issued 
and on the 8rd April the peon reported 
that the judgment-gebtor was dead. On 
the 2ist April the decree-holder applied for 
substitution of the heirs and notice was ac- 
cordingly issued on them under section 248, 

. 
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Givil Procedure Code. On the 3rd uf July 
1908, they filed the present objection contend- 
ing that the execution was barred by limit- 
ation, more than three years having elapsed 
between the date of the decree and the appli- 
cation to execute as against them on the 21st 
April 1908. 

The decree being one for rent and below 
Rs. 500, no second period of limitation is 
allowed under article 6, Schedule ILI, Bep- 
gal Tenancy Act. This being so, the ques- 
tion arises whether the substitution made 
on the 21st April 1908 can be considered as a 
continuation of the application for execution 
of the Sth February 1908. 

The rulings that have laid down that an 
application for execution against a person 
subsequently found to be dead is a step-in- 
aid of execution and, therefore, gives a fresh 
period of limitation under article 179 of the 
Limitation Act do not concern us in this 
case in any way. Under the ordinary law, 
the statute itself gives the decree-holder 
a further opportunity to take out execu- 
tion and so no further equities arise in his 
favour. 

But the case of a decree-holder under the 
special limitation laid down in the Bengal 
Tenancy Actis very different and we ican 
see no reason why any relief which the 
Courts have inherent power to grant should 
not be given to him. It is clear that had 
Behary Jha died an hour after the application 
of the 8th February 1908 or at any time be- 
tween that date and April 8rd, the substitu- 
tion of his heirs could not have been held to 
be barred. 

Yet the technical objection that the exe- 
cution sought against the heirs was out of 
time would still hold good and the Court 
would be met with the anomaly that though 
the application against the heirs could not 
be made till Behary Jha was dead and, there- 
fore, could not be refused if Behary Jha 
survived an hour after the application to 
execute against him, it was still after 
the time prescribed by the special limit- 
ation. Obviously the Court would, in that 
case, have to adopt the principles laid down 
in the recent case of Chhayunnessa Bibi v. 
Bastrar Rahman (1), namely, that “in the first- 
place it isclear upon the authorities that a 
Court has inherent power,in any particular 


ease, ib adopt such procedure as may be 
(1) 37 0. 399; 11 C. L. J. 285; 5.Ind, Cas. 582, 
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necessary to enable it to 
for the administration of which alone it 
exists’, And, in the second: place, it is 
reasonably clear that if an amendment is 
allowed, it takes effect fromthe date when 
the defective application was filed.’ That 
this rule applies to executions there is ample 
authority in Fuzloor Rahman v. Altaf Hossen 
(2); MacGregor v. Tarini Churn Sircar (3) ; 
Jiwat Dube v. Kali Charan Ram (4) ; Shama 
Prasad Chose v. Taki Mullik (5), and we are 


unable to see any principle upon which the 


relief sought for inthe case we have imagined 
could be given, unless it were on the prin- 
ciples laid down above. . 
These principles being establiched, we cau 
see no reason why. they should not be ap- 
' plied with equal weight to the present case. 
It is admitted that the application of the Sth 
February 1908 was a good application and the 
death of the judgment-debtor without the 
knowledge of the decree-holdercould not make 
it a bad application. ne 

That being so, it appears to continue 
valid until the Court has an opportunity 
of making the necessary amendment to give 
effect to what was in itself a good ap- 
plication. 

‘The only possible objection to this is an 
objection on the facts, such as has been actual- 
ly pleaded in this case, +3 show thatthe decree- 
holder has forfeited any equities he might 
lave had by his own laches. 

Jt is urged that the decree-holder’s man 
went with the peon on the 8rd April and 
had an interview with Chandra Kishore 
Jha, who now appears to be the judgment- 
debtor’s sole representative and others who 
appeared to` be members of the household. 
The learned Judge holds that this saddled 
the decree-holder with knowledge of Behary 
Jha’s death and he was bound to make his 
amended application at once, but he 
omits’ to notice that in order to get amend- 
ment it was necessary for the decree-holder 
not only to ba satisfied that Behary Jha was 
dead, but to find out who were his heirs. 
It does not appear that Chandra Kishore 
Jha told the peon that he was the sole 
heir and reasonable time must hav», there- 


fore, been given to the decree-holder to find 


(2) 10 0. 541. 

(3) 140. 124. e 
(4) 20 A. 478. ` 
(5) 5 0. W.N. 816, 
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do that justice 


a 


oub whether there were other representatives 
of the deceased. 
We do not think that 18 days was an 


“unreasonable time for this purpose and the 


principle of the Court’s jurisdiction to make 
the amendment being clear, we think if was 
competent to the Court to make the amend- 
ment onthe 21st April 1908 as, in fact, it 
actually did. 

We, therefore, set aside the orders of both 
the lower Courts.and allow the appeal with 
costs. We assess the hearing fee at two gold 
mohurs. f 

Appeal allowed. 


CALCUTTA HIGH COURT. 
REGULAR Civit Arrear No. 413 or 1907. 
June 20, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff, 
HARENDRA LAL ROY CHOWDHURY— 
PLAINTLEF— APPELLANT 

: yersus 9 
Nawab SALIMULLAH BAHADUR ANp 


OTHERS— DEFENDANTS— RESPONDENTS. 

Sale for arrears of revenue—Fraud and collusion 
between defaulter and purchaser to injure subordinate 
jenure-holders—Effect of sale—Revenue Sale Law 
(Act XI of 1859)—Declaratory suit by tenure-holder, 
maintainable. 

Although a Government sale for arrears of 
revenue gives a title ‘against all the world with 
certain exceptions, a fraudulent purchase at such 
auction sale places the purchaser in a very different 
position. 

Sidhee Nuzur Ally Khan v. Ojoodhyaram Khan, 
10 M. I. A. 540 ; 5 W. R. 83, CP. C.), relied on. 

A Court will strip of all disguises from a 
case’ of fraud, and look at the transaction as 
it really is. 

Collins v. Blantern, 2 Wils. 341, followed. 

Therefore, where the proprietors of a revenuc- 
paying estate deliberately made default in pay- 
ment.of the Government revenue, with the object 
that the estate might be sold free of tho 
interests of the tenure-holders under them and 
they might realise tho full value of the property 
undiminished by the incumbrances of the holders of 
the subordinate interests, and fixed the purchaser 
and the price before the sale took place under 
colour of the provisions of the Revenue Sale 
Law: Held, that as the sale was brought abont 
by fraud and collusion, the purchaser did not ac- 
quire the rights and privileges of a purchaser at 
a sale for arrears of revenue, and that the sale 
had the same effect as a private alienation, be- 
cause it was, in substance, @ transfer under pre- 
arranged conditions to a purchasor who was a 
purty to the arrangement and that the tenure- 


“holders were entitled to the declaration thatthe sale’ 


clothed the purchaser with the rights and privileges of 


. 
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a private purchaser and not with those of a purchaser 
at a revenue sale. t 
Sidhee Nuzur Ally Khan v. Ojoodhyaram Khan, 
10 M. I. A. 540; 5 W. R. 83, (P.O) and Sri Nath 
Ghose v. Haro Nath Dutt, 9 B. L. R. 220; 18 W.R. 
240, followed, 


Appeal from the decree of the First 
Sub-Judge of Dacca, dated May 80, 1907. 

Mr. B. Chakravarti, Babus Baikuntha Nath 
Dass, Akshoy Kumar Banerjee and Sarat 
Ohandra Ghose, for the Appellant. 

Mr. A. Choudhri and Babu Surendra Nath 
Guho, for the Respondents. 


Judgment.—tThe events antecedent 
to the litigation, which has culminated in 
the present appeal, have not formed the 
subject of controversy before us, and upon 
the evidenceon the record, there is no room 
for serious dispute as to their true cha- 
racter. One Ananda Chandra Roy, a leading 
member of the Dacca Bar, was at one time 
the proprietor of the estate which bore 
No, 106 on the Revenue Rolls of the Collector 
of Dacea. Subsequently, upon transactions 
the details of which are not material for 
the purpose of the present litigation in 1898, 
Ananda Chandra transferred a portion of his 
proprietary interest to two gentlemen by 
name Garth and Wetherall with the result 
that, the three became joint proprietors of 
the estate. A sum ofabout Rs. 2,199 was 
payable to Government as revenue in res- 
pect of this estate. Under the proprietary 
interest whereof there were various tenures 

. held by different persons. Some of these 
tenures were created by the proprietors after 
the transfer to Garth and Wetherall, while 
others had existed for many .years before. 
After the transfer by Ananda Chandra to 
Garth and Wetherall, the proprietors decid- 
ed to make default in the payment of 
Government revenue, so that the estate might 
be sold free of the interest of the tenure- 
holders, and the proprietors might realise 
the full value of the property undiminish- 
ed by the incumbrances of the holders of 
the subordinate interests. Defaults were 
made on more than one occasion, but the 
object of the proprietors were defeated, as 
some of the tenure-holders who were very 
watchful, managed to deposit the Govern- 
ment revenue on behalf of the proprietors 
and thus to preyent the intended sale. 
The proprietors thereupon made an arrange- 
ment with two of “these tenure-holders, 
known as the Mirs ang the Sahas and, as 

S” 
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Ananda Chandra puts it in his evidence, ap- 
peased them. Subsequently, the proprietors 
again deliberately made default in payment 
of the Government revenue in respect of 
the instalment due in January 1903. The 
present plaintiff, who is the holder of several 
tenures under the proprietor within the 
estate, was apprised of this default after it 
had taken place, and onthe 26th March 
19.23, he applied to the Collector for leave 
todeposit the amount ofarrears under sec- 
tion 18 of the Bengal Land Revenue Sales 
Act 1859 (XI of 1852). Garth, however, 
intervened and objected to the grant of the 
application. Similar applications, ib may be 
mentioned, had been made by other tenure- 
holders, and they were all equally opposed 
by Garth on behalf of all the proprietors. 
The Collector thereupon refused the applica- 
tions, and one of the grounds, upon which 
he made his order, was expressly stated to 
be that the proprietor had personally ap- 
peared and declared that he had for long 
been refusing to pay the revenue and in- 
tended to refuse in future. : The sale con- 
sequently took place on the date fixed, that 
is, the 27th March 1903, and the property 
was purchased by the Nawab of Dacca for 
two and a half lakhs of rupees. The tenure- 
holders subsequently applied for reversal 
of the sale, but their appeal was dismissed 
by the Commissioner on the 9th June 1903. 
The Commissioner in his order stated ex- 
plicitly that the proprietors had not appealed, 
and, in fact, the sale had been brought 
about by an intentional default on their 
part with a view presumably to obtain a 
good price for the property asa result of 
the provisions of the Sale Law which give 
an unencumbered estate to the auction 
purchaser. The tenure-holders were conse- 
quently frustrated, not only in their at- 
tempt to save the property from sale, but 
also in their endeavour to have the sale 
set aside. Onthe 4th June 1904, the plain- 
tiff commenced the litigation out of which 
the present appeal arises, and sought in 
the alternative to have the sale set aside 
or to have it declared that, as it has been 
brought „about by fraud and conspiracy be- 
tween the proprietors and the purchaser, the 
latter had not acquired the rights and pri 
vileges ofa purchaser at a sale for arrear 
of revenue. The claim was resisted prin 
cipally by the Nawab of Dacca as the p ur 
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chaser of the property. He denied, in siderable benefit to themselves at the expense 


substance, that the sale had been held con- 
trary to the provisiors of the Revenue Sale 
Law, and repudiated the suggestion that 
the provisions of the statate had been in 
any manner abused. The learned Subordi- 
nate Judge has upheld both these conten- 
tions, and has dismissed the suit. The 
plaintiff hasnow appealed to this Court, 
and on his behalf, the validity of the sale 
has not been impugned on the ground that 
it was irregular or not conducted in accord- 
ance with the provisions of the Revenue 
Sale Law ; but it has been argued that 
upon the facts, which are amply establish- 
ed by the evidence and are in reality 
not disputed by the defendant, the sale 
ought to be held as having been brought 
about by fraud and conspiracy, and that, 
consequently, itought to be declared that 
the defendant has not acquired the status 
of a bona fide purchaser at a sale for arrears 
of revenue. In support of this position, re- 
liance has been placed upon the principle 
deducible from the decision of their Lord- 
ships of the Judicial Committee in Sidhee 
Nuzur Ally Khan v. Ojoodhyaram Khan (1). 
In answer to this contention, it has been 
argued on behalf of the respondent that the 
proprietors did not make anyimproper use 
of the provisions of the Revenue Sale Law ; 
that they were entitled, whatever their motive 
might be, to make default in the payment 
of Government revenue: and that although 
they had fixed the purchaser and the price 
before the sale took place, the purchaser, 
who was a party to all these negotiations, 
had acquired the rights and privileges of 
a bona five purchaser at asale for arrears of 
revenue, It has also been faintly suggested 
that the Court in its discretion ought not 
to makea declaratory decree in the present 
suit, as the plaintiff will be amply protect- 
ed, sif when a suitis broughtto annul his 
incumbrance, he is allowed to defend him- 
self on the ground now urged by him in 
support of his claim. In our opinion, there 
ig noroom for controversy that the sale has 
been brought about by fraud and conspiracy 
and thab, under colour of the provisions 
of the Revenue Sale Law, the proprietors, 
in collusion with the purchaser, have, by an 
ingenious device, carefully planned and suc- 
cessfully executed, prepared the way fow con- 
(1) 10 M. I, A. 640; 5 W., R. 83 (P. C) 


of the plaintiff-appellant. 

The method, which was adopted by the pro- 
prietors of the estate for the attainment of 
the object they had in view, is fairly clear 
upon the evidence on the record, and has, in 
fact, been fully disclosed by Ananda Chandra 
himself with almost cynical frankness in his 
deposition. He states that the proprietors 
were determined to have the estate sold 
under the provisions of the Revenue Sale 
Law so that the under-tenures might be 
avoided. They were anxious, however, to 
protect themselves against the risk of loss 
ifthe property should fetch a comparatively 
small price at the sale. They determined 
consequently to fix the price and the pur- 
chaser. Ananda Chandra was himself the 
retained pleader of the Nawab of Dacca. 
Garth was the Chief Manager of the Nawab. 
These two gentlemen induced the Nawab to 
agree to purchase the property at the auc- 
tion sale. It was arranged that the bids 
should be offered on behalf of the Nawab 
up to.a limié of two-and-a-half lakhs of 
rupees, which was treated as the maximum 
value of the property if all the incumbrances 
could be successfully annulled, so that the 
purchaser at the revenue sale might reccive 
the whole of the profits without any portion 
thereof being intercepted by tenure-holders, 
The Nawab, however, appears to have realis- 
ed that he might bea loser in the end, if, 
after payment of the two-and-a-half lakhs, 
he found it impossible to annul the interest 
ofall the tenure-holders. He, therefore, in- 
sisted that, although he would pay at the 


‘auction sale nominally two-and-a-half lakhs 


of rupees, a sum of Rs. 60,000 was to be sub- 
sequently refunded to him by the proprietors, 
to be held by him on deposit, on the under. 
standing that, upon the annulment of all 
the incumbrances, when the net profit would 
reach a limit of Rs. 15,009 he would re-pay 
the Rs. 60,000 to the three proprietors. 
This, in substance, was the secret arrange- 
ment between the proprietors, who deli- 
berately made default in the payment of 
the Government revenue, and the Nawab, 
who agreed to purchase the property at a 
nominal sum of two-and-a-half lakhs of 
rupees, out of which Rg 60,000 was to be 
privately refunded to him. This scheme, so 
deliberately planned, was successfully car. 
ried out, Garth, as,we have already seen 
e 
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‘intervened before the impending sale to 
frustrate the attempt of the tenure-holders 
to deposit the arrears and thus avert it. 
Indeed, the evidence makes it clear that 
Garth, whois described as having been a 
very influential person, used all his influence 
to have the application of the tenure-holders 
rejected andthe saleaccomplished. On the 
day ofthe sale, Garth was present on the 
scene, and sat by the Collector on his right 
side. He indeed practically superintended 
the conduct of the sale, and Chandra Kumar 
Mukerjee, the muktear of the Nawab, states 
frankly that the last bid, which he offered 
on behalf of the Nawab, was dictated by 
Garth. An examination of the bid-sheet 
shows that, but for the secret arrangement 
with the Nawab, the property would have 
passed out of the hands of the proprietors fora 
much smaller sum than two-and-a-half lakhs, 
and, but forthe precaution they took, they 
would have lost all chance of the extra profit. 
Besides, Chandra Kumar, who offered bids 
on behalf of the Nawab under the directions 
of Garth, and Ananda Chandra Roy, who 
offered bids, ashe naively admits, lest the 
Nawab should purchase the estate for a low 
pricc, there were two outside bidders pre« 
sent., One ofthese offered to bid to the 
extent of Rs. 60,000, while theother, Brojo- 
bashi Pal, went up toa imit of Rs. 205,000. 
If there had been no secret arrangement 
with the Nawab for the refund of a sum 
of Rs. 60,0.0, he would, in the ordinary 
course, have offered a hid up tothe limit of 
one lakh and ninety thousand. In that 
event, the estate would have passed into 
the hands of Brojobashi Pal, and the extra 
profit, to which the proprietors looked forward, 
would have been diminished by Rs. 45,000. 
It is manifest, therefore, that by this secret 
arrangement, the proprietorsfully gained 
their object, which was to have the estate 
sold at the highest possible value by the 
destruction of the interest of the tenure- 
holders. It is worthy of note, apart from 
this aspect of the case, that Garth, who had 
intervened before the sale and had been 
present at it, found it necessary to intervene 
immediately after the conclusion of the bids. 
Under section 22 of the Act of 1859, the 
party declared as thg purchaser of the estate 
is ordinarily required at once to deposit 
twenty-five per.cent. of the amount of his 
bid, and, in default gf such deposit, the 
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estate is directed to be forthwith put up 
again and sold. The Collector, no doubt, may 
extend the fime for payment of the deposit 
money but that is entirely a matter within 
his diséretion. At the conclusion of the sale 
in this case, it was discovered by Garth, 
who was the Chief Manager of the Nawab, 
that he had not sufficient funds in hand to 
enable him to deposit the earnest mone;. 
The muktear, who had offered the bjds, 
made a reference to Garth, who advised 
that an application should be made to the 
Collector, and he assured the muktear that 
“that would do”. And as a matter of fact, 
as soon as the application was presented, it 
was granted. It has been suggested on be- 
half of the appellant, and in our opinion not 
withont foundation, that this indulgence was 
secured only by reason of the great personal 
influence of Garth. After the completion 
of the sale, as we have already stated, a 
determined attempt was made by the tenure- 
holders to have thesale reversed, and ihere 
is little doubt that this endeavour failed by 
reason of the intervention of Garth, who was 
anixous, for reasons now obvious, that it 
should stand good. These then are the cir- 
cumstances antecedent to this litigation, 
They are amply proved by the evidence on 
the record, and no attempt has been made 
on behalf of the respondent to dispute their 
substantial accuracy. The question, there- 
fore, arises, whether in the events which 
have happened, the plaintiff is entitled to 
a declaration that the purchaser has not 
acquired the rights and privileges of a pur- 
chaser at a sale for arrears of revenue. 
His contention, in substance, is, that the 
whole transaction was, in its essence, a 
private sale, ‘although the parties went 
through the form of a revenue sale with 
a view to affect injuriously the rights of 
under-tenure-holders. In our opinion, there 
is no room for reasonable doubt thatthe 
plaintiff has established his case. It is 
sufficient for this purpose to refer to the 
decision of their Lordships of the Judicial 
Committee in the case already cited, 
Sidhee Nuzur Ally Khan v. Ojoodhyaran 
Khan (1), and to the decision of this Court 
in Sri Nath Ghose v. Haro Nath Dat (2). 
In the first of these cases, it was ruled 
that although a Government sale for arrears 


of revenue gives a title against all the world 
(2) 9B, L. R, 220; 18 W. R. 240, 
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_with certain exceptions, a fraudulent pur- 
chase at such auction sale places the pur- 
chaser in a very different position; in other 
words, as their Lordships pointed out upon 
the authority of Collins v. Blentern (3), 
a Court will strip off all disguises from a 
case of fraud, and look at the transaction 
as it really is. In the second case to which 


reference has been made, this Court applied © 


the principles in question to a sale of tenure 
under the Rent Law brought about de- 
signedly to get ridofan under-lessee. There a 
landlord had deliberately defaulted to pay the 
superior landlord his just dues with the inten. 
tion that a decree might be obtained against 
him, and his tenure sold so that the under- 
tenure might be extinguished. The pur- 
chaser was settled from before the sale and 
the price also was fixed beforekand ; 
while there was further a secret arrange- 
ment between the parties, who acted in 
conclusion with each other, as to the mode 
in which the profits of the transaction were 
to be divided. Under these circumstances, 
the Court held that, although the sale was 
held under the provisions of the Rent Law, 
it had the same effect as a private aliena- 
tion because it was, in substance, a trans- 
fer under pre-arranged conditions toa pur- 
chaser who was a party to the arrangement. 
Mr. Justice Markby remarked that, if a lessor 
enters into an agreement with another per- 
son to get rid of the lessee by means of 
a ficlitious sale for arrears of rent and to 
share the profits of the transection, that is 
a fraud asagainst the lessee. This pro- 
position is, in our opinion, incontestable, 
though one of the reasons assigned by the 
learned Judge in support thereof may be 
open to criticism, namely, that, as an ‘in- 
termediate landlord is bound to protect his 
own tenant from all paramount claims 
[Graham v. Allsopp (4)], his failure to do so 
maybe treated -as defendant. It is clear, 
however, that it is gross fraud on the part 
_ of an intermediate landlord to use his influence 
to urge on a sale for arrears of rent in order 
to secure to the purchaser the advantages 
of arent sale, while the intermediate land- 
Jord secretly bargains to receive as a reward 
for his services a share in the advantages 
thereby secured. The sale is merely a part 
(3) 2 Wils. 341. ; 


(4) (1848) 3 Exch. 186; 77 R. R. 592; 18 Led. Ex. 
85. 
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of the machinery by which the fraudulent 
purpose is effectuated, and it ought to be 
entirely put aside and the purchaser treat- 
ed as occupying the same position as if hehad 
obtained the property by a private transfer 
This is in no way unjust t9 the purchaser, 
who was admittedly a party to the device by 
which the sale was brought about, as also to 
the arrangement for the distribution of the 
advantage secured thereby. In the case be- 
fore us, though the sale has the appearance 
of a sale for arrears of revenue, the transac- 
tion is,in its essence, a private alienation. 
The proprietors determined in advance who 
was to be the purchaser of their estate. They 
fixed the amount of the purchase-money, 
and they puticso high,as to make it prac- 
tically sure that no stranger aware of the 
risks attendant upon a purchase at a 
revenue sale, would offer to bid to that extent. 


‘The proprietors further made a secret ar- 


rangement with the intending purchaser 
that they would refund to hima portion of 
the purchase money, to bə held by him as 
a deposit and applied for their benefit in 
a specified contingency. The transaction, 
in all its characteristics, was a- private sale, 


-and if we were to regard it a3 a real re- 


venue sale, we would have to hold that an 
unscrupulous proprietor may successfully 
avail himself of the provisions of a revenue 
law of the most stringent character enacted 
for the benefit of the estate solely with 
a view to injure subordinate tenure- 
holders, and to profit by their detriment, 
while providing, by means of a secret arrange- 
ment with the intending purchaser, ample 
safeguards against any possible loss to him- 
self by the transaction. The conclusion ap- 
pears to us to be irresistible that the plain- 
tiff is entitled to a declaration that the sale, 
under which the Nawab has derived title has 
clothed him with the rights and privi- 
leges of a private purchaser and not 
with those of a purchaser at a revenue 
sale [Of. Indian Contract Act, section 23 
Illustration (2) ]. 

The learned counsel for the respondent has 
faintly suggested thatthe suit ought to fail 
on two preliminary grounds. He has argued, 
first, that the plaintiff has not proved that 
he has any cause of action, because he has 
not established that the” tenures held by 
him are of such a character as are liable to 
be annulled at the instance of a purchaser at 

e 
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a revenue sale ; and, secondly, that the Court, 
in its discretion, should refuse to make a de- 
claratory decree in the present case. Inour 
opinion, there is no substance in either of 
these contentions. In so far as the first of 
them is concerned, it cannot be disputed 
that the plaintiff is the holder of under- 
tenures within the estate purchased by the 
respondent.’ He has not given any evidence 
to prove that the tenures have baen in ex- 


` istence from the time of the Permanent Set- 


tlement. The burden of proving that the 
tenures are protected interests, is undoubtedly 
upon the person who sets them up (Forbes v. 
Mohamed Hossein (5) ; Rash Behari Basu v. 


Hara Moni Debya (6) and Preonath Mitter - 


v. Kiran Chandra Roy (7) |. In the absence of 
evidence to show that the tenures held by 
the appellant fall within any of the statutory 
exceptions, it must be presumed that they 
are liable to be annulled and consequently 
the plaintiff hasa good cause of action. It 
may, further, be observed that the objec- 
tion taken is entirely futile, because the 
defendant is not prepared to admit that the 
tenures set up by the plaintiff are protected ; 
in fact, if he made such an admission, the 
controversy between the parties would be 
immediately at an end. In so far as the 
secogd objection is concerned, it is, in our 
opinion, equally groundless. That the ra- 
venue sale has thrown a cloud upon the 
title of the plaintiff as the holder of intar- 
mediate tenures within the estate, cannot 
be seriously disputed. The defendant, as 
purchaser at the revenue sale, is entitled to 
bring his suit for annulment of the encum- 
brances at any time within 12 years of the 


date when the sale became final and con~, 


clusive, under article 121 of the second 
Schedule of the Limitation Act, 1908. It 
has been suggested that the plaintiff need 
not have rashed into Court, and might have 
waited till his title was challenged. In our 
opinion, the plaintif was not bound to wait 
till he actually found himself in jeopardy. 
The allegation of fraud and conspiracy, upon 
which his case rests, was dependent: for its 
proof mainly upon oral evidence. If he had 
awailed for 12 years, ib is not improbable 
that much of the evidence available might 
have disappeared. As it is, although he sued 
(5) 12 B. L. R. 210 20 W. R. 44, 


(6) 15 0, 555, 
(7) 27 C. 290. < Ri 
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promptly within one year from tbe date 
of the sale, the principal actor Garth died 
on the 16th June 1994, before his evidence 
could be taken or even summonses served 
upon him. ‘The other principal actor, 
Ananda Chandra, was, at the time of his 
examination as a witness, 62 years old. It 
would obviously have been an act of in- 
excusable folly on the part of the plaintiff 
had he risked delay. It is perfectly true that 
to entitle a plaintiff to maintain a suit® for 
declaration under section 42 of the Specific 
Relief Act, 1877, he must prove that he 
has a present existing interest, and no cause 
of action acerues to him until there is 
some infringement or threatened infringe- 
ment of his right: in other words, the 
cloud must be cast before he can ask for 
its removal; he must allege and prove hosti- 
lity on the part of the defendant, for no Court 
will move on purely speculative grounds | 
[ Promotho Nath Ghose v. Jadoo Nath Sen (8) ; 
Ran Khelawun Singh v. Oudh Koer (9)]. But 


. it cannot bə saggested here that the defen- 


dintis nob intarasted in denying the title 
of tha plaintiff, “nor cwn it ba contended 
that the plaintiff hid no business to bring 
him into Court. From the facts established 
by the evidence itis beyond controversy that 
the revenue sale was brought about by de- 
liberate default on the parb of the proprie- 
tors, and the defendant made the purchase 
at the auction sale in concert with the pro- 
prietors with a view to annul the incum- 
brances of the tenure-holders, amongst whom 
the plaintiff is one. It is fairly clear, there- 
fore, that there was, beforethe commence- 
ment of the action, sach hostility on the part 
of the defendant to the title of the plaintiff 
as to justify the institution of this suit, The - 
defendant, if he had no interest to deny 
the title of the plaintiff, might have de- 
feated the action by a declaration that he 
had neither denied nor was ‘interested to 
deny the right which the plaintiff sought 
to establish. The two subsidiary grounds. 
upon which the claim of the plaintiff is 
sought to bə defeated, are of an entirely 
technical and unsubstantial character. As 
no other objections have been urged on be- 
half of the defendant and as upon the merits 
the plaintiff is clearly entitled to relief, 


the result is that this appeal must be al- 
(8) 1 Ind. Jur. (N. 8.) 298. 
| (9) R1 W, R. 101, 
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lowed and the decree of the Court below 
discharged. The suit will be decreed, and 
a declaration will be made in favour of 
the plaintiff to the effect that the defen- 
dant, the Nawab of Dacca, has by his pur- 
chase acquired the status merely of a 
private purchaser and not that of.a pur- 
chaser of an entire estate as a sale for 
arrears of revenue, The plaintiff is en- 
titled to his costs both here andin the Court 
bel6w as against the first defendant. 
< Appeal allowed. 


CALCUTTA HIGH COURT. 
REGULAR Civin Apprats Nos. 175 AND 
176 or 1908. 

June 23, 1910, 
Present:—Mr. Justice Brett and 
Mr. Justice Vincent. 

X In No. 175. 
RAMANAND SINGH AND OTHERS 
— DEFENDANTS—- A PPELLANTS 

: In No. 176. 
ADHAN SINGH—Derenpaxr—APPELLANT 
CETSUS 
In BOTH, 
RAM SARAN SINGH AND -orasrs— 


PLAINTIFFS— RESPONDENTS. 

Hindu Law—Widow—Saving income—Debt for reli- 
gious purpose—Debt for acquiring property—Legal 
necessity—Purchase of property from income of estate 
—Presumption that purchased property is accretion to 


estate—Intention to sever purchase from estate— H idows , 


power of alienation over self-acquired property—Bur- 
den of proof. 

A Hindu widow is not entitled to save the income 
of her husband’s estate for her own benefit and at the 
same time incur debts chargeable on the estate for 
charitable and religious purpose. 

A Hindu widow is not entitled to incur debt on the 
security of her husband’s estate in order to add to his 
property or to acquire property for her own benefit. 

Where immovable property is acquired by a Hindu 
widow out of the income obtained from her husband’s 
estate, and there is no proof of any intention to sever 
the*purchase from the estate, the presumption is that 
the lands acquired are accretions to the estate, and 
her power of alienating them is limited by legal 
necessity. 

Gonda Kooer v. Kooer Oodey Singh, 14 B. L. R. 159, 
Isri Dutt v. Hansbutti, 10 ©. 824;13 0. L. R. 418; 10 
I. A. 150, Bhagbutti Devi v. Bhola Nath Thakoor, 2 LA. 
256; 10. 104; 24 W. R. 168, and Sheolochun v. Saheb 
Singh, 14 C. 387 ; 14 I. A. 63, relied on. 

Sadamini v. Broughton, 200. 488; 20 I, A. 12, dis- 
tinguished, : ` 

It has never been distinctly decided that a Hindu 
widow has absolute power of alienation over immov- 
able property acquired out of the income of %her hus- 
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band’s estate, even if she does wish to deal with it ag 
a separate estate. 

A party who seeks to justify alienation by a Hindu 
widow of her self-acquired property must show either 
legal necessity or that it was the intention of the 


. widow to treat such self-acquired property sepuratel y 


and distinctly from the property inhorited. 
Appeals fromthe decrees of the First Sub- 
Judge of Gaya, dated January 22, 1908. 
Babus Umakali Mukherjee, Jogesh Chandra 
Rat and Akhoy Kumar Banerjee, for the 
Appellants. ' 
Babus Mahendra Nath Roy and Luchmi 
Narain Singh, for the the Respondents. 
Judgment.—tThe facts of the litiga- 
tion out of which these appeals arise are as 
follows:—In August 1883, one Saligram Singh 
died leaving two widows Surat Koer and Raj- 
pati Koer; these ladies are defendants Nos. 2 
and 3 inSuit No, 149, Appeal No. 176 and de- 
fendants Nos. 6 and 5in Suit No. 175 corres- 
ponding with Appeal No. 175 and they suc- 
ceeded to the possession of his estate. On the. 
3rd June 1907,Surat Koer executed a mokarart 
leasein favour of her brother who is the 
appellant in Appeal No. 176 demising to him 
her share of the property left by her husband; 
and also all properties acquired by her after 
his death and on the 15th July 1907, Rajpati 
the other co-widow executed a mokarari lease 
of her share in her husband’s property and 
any property acquired after his death in 
favour of her brother and brother’s sons who 
are the appellants in Appeal No. 175 of 1908. 


The plaintiffs who allege that they are 
the reversioners to the estate of Saligram 
Singh seek in this suit for the declaration 
that they are his reversionary heirs and that 
these deeds are not binding upon them. 


The Subordinate Judge has decreed the 
suits and the defendants to whom the pro- 
perties have been demised by the lease under 
discussion have appealed to this Court. 


It is not alleged before us that the plaintiffs 
are not the reversionary heirs of Saligram 
Singh; and the only points argued in this 
Court are (1) whether the leases in so faras 
they affect the property inherited from Salig- 
ram Singh were executed for legal necessity 
and for good consideration; (2) whether the 
leases of the properties subsequently acquired 
can be set aside; and (3) whether the plaintiffs 
can in the circumstapees of the case claim 
the newly acquired properties without 
being responsible for the price thereof, part of 
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which has been paid by the appellant as they 
allege. - : 

As to the first point, it appears to ust hat 
the d22rea of the Sabordinate Judge is amply 
supported by the facts and the evidence. 
The properties conveyed to the relatives of 
these ladies are valued at not less than 
Rs. 15,000 according to the Subordinate Judge 
and the annualincome devived from them is 
Rs. 600 or 700. These properties were 
Jeasedin the case of Surat Koer for an alleged 
masrana of Rs. 3,500 and an annual rental 
of Rs. 125 and in the case of Rajpati 
for an alleged nazrana of Rs. 5,000 and 
an annual rent of Rs. 150. The ladies 
who executed these deeds were elderly parda- 
nashin ladies and the deeds were executed in 
favour of near relatives who have accord- 
ing to the Sabordinate Judge great inflaence 
over them. It is, therefore, necessary to 
scrutinize the details of these transactions 
with considerable care. $ 

The Rs. 3,509, said to have bəen paid 
to Surat Koer, was made up, according to the 
appellants, of the following sums:—Rs. 710 
paid in cash for the purpose of the Gya sradh 
of her husband, Rs. 750 to be paid to a certain 
mortgagee (Ijoradar) of village Khotia under 
a deed dated 30th March 1904 and Rs. 2,040 
to pay* off a mortgage debt on a bond exe- 
ented on the Zist May 1904. The mort- 
gage deed is on the record and it shows that 
in 1904 Surat Koer borrowed Rs. 1,500 from 
one Gur Sahai, who is a plaintiff in this suit, 
to pay the price of certain properties pur- 
chased by her after her husband’s death. The 
actual consideration of the mokarard is thus: 
—Rs.710 incash, R3. 2,790 which the mokarar- 
dars contracted to pay to certain creditors of 
the Musammat for debts incurred by her 
for the purchase of property after her hus- 
band’s death. Asto the Rs. 2,790, it cannot 
be said that there was any legal necessity for 
such purchases or that it was, in any way, 
necessary for the Marsammat to borrow money 
on the security of her husband’s estate to pay 
debts incurred for such a purpose. There 
was, therefore, in our opinion, no legal neces- 
sity to incur this debt, 

As tothe sum of Rs. 710, it is more than 
doubtful if it was ever paid, and the sudden 
auxiety on the part of this lady to perform 


the Gya sradh of her hfsband, 25 years after — 


his death, arouses considerable suspicion as to 
* the bona fides of the transaction. If, how. 
. 
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ever, the Afusammaé did desire to perform 
this sradh, the income of the estate was ample 
to permit of her doing so without incurring 
any debt. It is satisfactorily proved’ that 
after her husband's death this lady accumu- 
lated considerabl; sums of money, some of 
which she invested in the purchase of immov- 
able property aud some of which she lent out 
at interest andin tact Rs. 3,000 on acaount of 


` one of these loans was ra paid to her in 1905. 


In these circumstances, we are of -opinion 
that ib cannot be reasonably argued that there 
was any legal necessity for raising this loan of 
Rs. 710 in 1907 for payment of the cost of the 
Gya sradh. Our attention has been drawn to 
the case of Dedi Dayal Sshoo v. Bhan Pertsb 
Singh (1) and on the authority of thab case, it 
is argued that the ladies were justified in 
incurring debt for any religious purpose and 
that they were nob bound to meet expenditure 
for an object of this kind out of the income of 
the estate; but the decision in that cass must 
be considered in relation to the facts, and ib 
has never been held thata widow is entitled 
to save the income of her husband’s estate for 
her own benefit andat the same time incur 
debts chargeable on the estate for charitable 
and religious purpose. 

In the case of Rajpati Koar, the considera- 
tion for the lease is stated in the document to 
be money for the re-payment of a moiety of 
the premium due underan tjara thika, dated 
the 20th March 1904, for re-payment of 
Rs. 3,241, due under the cheté? to Ramanand | 
(the ladies’ brother and also one of the lessees 
under the deed) and for payment of the 
cost of the Gya sradh of her deceased hus- 
band and for almsgiving. 

The first item refers to a thika lease of 
village Khotia, which is one of the properties 
acquired by these ladies after Saligram's. 
death, and the premium of this lease was 
taken in order to enable this lady and Musam- 
mat Surat Koer to acquire certain mokardrd 
rights in village Gain. We do not think that 
it can be said in this case either that there 
was any legal necessity for this loan or that 
the widow was entitled to incur debt in this 
way on the security of her husband’s estate 
in order to add to his property or to acquire 
property for her own benefit. 

As to the loan due on the chitti, the Subor- 
dinate Judge disbelieved the whole of the 


story relating to it, and no argument has been 
(1) 81 C. 433; 8 C. W, N, 415. > ? : 
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adduced to us which leads us to think that it 
should be accepted as genuine. Indeed it was 
not seriously pressed before us that the chitir 
was agenuine deed executed for good con- 
sideration. | 

As to the balance of the money to be ex- 
pended in thé Gya sradh and alms-giving, 
the same remarks apply as in the case of 
Surat Koer. 

In this view of the facts, the leases eeetea 
by tltese mokarari deeds in dispute, in so far 


as they affect the ancestral property, were, in, 


our opinion, not executed for legal necessity 
_ and are invalid against the reversioners. 

The question as to the self-acquired pro- 
perty is one of greater difficulty. The appel- 
lants urge that a Hindu widow has enomplete 
control over any savings she makes out of the 
income of her husband’s estate,and that it is 
unreasonable to say that her power of deal- 
ing with such savings is affected -by the 
fact that she chooses to invest the money in 
immovable property; that. such property is, 
therefore, at the absolute disposal of the lady 
who acquires if and that the reversioners 
have no right to attack the title of the lessees 
to this property. A number of cases has been 
quoted in sapport of this view, the most im- 
portant perhaps being the case of Akkanna v. 
Venkayya (2), and it must be admitted that 
many of the arguments put forward by their 
Lordships of the Madras High Court in that 
case appear to be very cogent. The question 
in dispute, however, appears to us to be con- 
cluded by the authority of the Judicial Com- 
mittee, and itis now, we think; settled Law that 


where a widow acquires immovable property . 


out of the savings of her husband’s estate, the 


property must, prima facie, be presumed to be 


acquired as part of and as an increment to 
that estate, and where such acquisition forms 
part of her husband’s estate, her power of 
alienating it is limited by legal necessity. As 
the question is of some importance, we may 
refer. to the following cases in support of 
this view. 

One of the early cases on the point is Gonda 
Koer v. Koer Oodey Sengh (3). In this case the 
Judicial Committee decided in clear language 
that when immovable property is acquired 
by a widow out ofthe income obtained from 
her husband’s estate, and there is no proof of 
any intention to sever the purchases from the 


(2) 28 M. 351. 
(3) 14 B. L. R. 159, : . 
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estate, the presumption is that the lands ac 
quired are accretions to that estate. 

In the leading case of Isri Dutt v. Hansbuttt 
(4), certain property was acquired in 1857 bya 
widow and was.in 1873 alienated together 
with other properties obtained from her hus- 

band’s estate,and then not for the need or 
personal benefit of the widow, but owing, 
to a desire to change the line of succession and 
benefit the widow’s own relatives. Their 
Lordships say that in the circumstances the 
acquisition must be clearly held to be an 
accretion to the parent estate. 

Again in the case of Bhagbutti Devi v Bhola 
Nath Thakoor (5), their Lordships of the 
Judicial Committee say in regard to a lady, 
who was a party in the litigation before them 
that if she held as a Hindu widow, one conse- 
quence, no doubt, would be that she would be 
unable to alienate the property of her husband 
and that what she purchased out of the profits 
would be an increment to her hushand’s 
estate. 

In a more recent case Sheu Lochun v. Saheb 
Singh (6), itis laid down that where a widow 


. comes into the possession of the property of 
- her husband and utilises the income in the 


purchase of other property, their Lordships 
think that prima facie it is the intention of 
the widow to keepthe estate as an entire estate 
and that such property should be deemed to 
be an accretion to the original estate. In this 
case it may be noted that self-acquired and 
inherited properties were alienated together, 
and under the circumstances the alienation 
was held to be invalid, 

Our attention has been da by the appel- 
lants to the case of Sadamini v. Broughton(7), 
which lays down, ib is argued, a somewhat 
different principle, but the facts in that 
case were entirely different and there was 

here no husband’s estate in the hands of the 
lady to which the newly acquired property, 
which consisted of Government promissory- 
note, could be considered an accretion, 

In this state of the authorities we think 
that if the defendants seek to justify alienation 
of the self-acquired property, they must show 
either legal necessity or that it was the inten- 
tion of these ladies to treat such self-acquired 
property separately and distinctly from the 


(4) 10 0. 824; 130. L. R. 418; 10 I. A. 150. 
(5) 21. A. 256; 1 O. 104; MW. R. 168. 

(6) 14 ©. 887; 14 I. A. 63. 

(7) 2060. 483; 20 I. A.N2, . 
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property inherited. Indeed we may ge £0 
far as to say that it has never been distinctly 
decided that a Hindu widow has absolute 
power of alienation over immovable pro- 
perty acquired out of the income of her hus- 
band’s estate, evenif she does wish to deal 
with it as a separate estate. Mr, Maine in this 
connection says that it has only been suggest- 
ed by the Judicial Committee that perhaps 
purchases made by the widow out of the in- 
come of her husband’s estate are not neces- 
sarily accretions to it. 

Examining the facts of the present case in 
the light of the decision, referred to, we are 
constrained to find that the ladies did not 
treat the acquisition as separate from their 
other property, and that the indications are 
that these properties were intended to form 
part of the parent estate. We find many points 
in the present case very similar to those in the 
ease of Sheo Lochan v. Saheb Singh (6), already 
referred to. The alienation is clearly made for 
insufficient consideration to change the line 
of succession, and to benefit the nexb heirs 
and near relatives of these ladies, ab the ex- 
pense of their husband's heirs, and the alien- 
ation is not confined to the newly-acquired 
properties alone, but purports to convey at 
the same time all properties both inherited 
and® self-acquired. 

Nor do the deeds make any distinction bet- 
ween self-acquired and inherited property. 
Thus the mukarari lease executed by Raj- 
pati Koer recites that six annas out of the 
16 annas of Mouzah Gaini, 8 annas of Khotia 
6 dams and odd out of Jhinguri and 1 bigha 
10 cotéas of Jaigzr, are transferred, and there 
is no specification at all of any different title 
to any particular portion of the property. This 
is more noteworthy because with regard to 
one village at least the circumstances were 
peculiar, In the village Gaini, Rajpati 
Koer with her co-widow inherited from her 
husband 12 annas share. After Saligram’s 
death, a suit was brought against his widows 
in regard to a certain mokarart lease to have 
been executed by Saligram of his share in this 
village., This suit was compromised, the 
arrangement being that the ladies should 
retain 10 annas of the village free of any 
mukarari and should grant a mokarart lease 
of 2 annas to the alleged lessees who were 
theirrelatives. This 2 annas mokarari right 
was subsequently purchased back by these 
widows from thé gsuccessors-in-interest of the 
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original lessees and thus the ladies: again 

became the owners of 12 annas milkiat free 

of any mokarari lease. Surely in the circum- 

stances we may infer’that they intended by 

their purchase to restore their husband's 

estate to the condition in which they re- 

ceived it. Indeed any mokarari right purchased 

by them became on the purchase merged in 

the milkiat right and it is, therefore, that 
the whole 6 annas of this village is treated by 
Surat Koer as one property, and no distitction 
is made between the inherited and self-ac- 
quired property. Much stress islaid on the. 
fact that in the mokarart-putta of the 3rd 
June 1907, Musammat Surat Koer speaks of 
the property demised as consisting partly of 
the estate left by her husband and partly of 
self-acquired properties. It is said that this 
indicates a desire to distinguish between the 
two. Buéthere is little force in this argu- 

ment. Part of the property was undoubtedly 
self-acquired. But this does not indionte 

that the lady intended to treat this property 
in any way differently from the remaining pro- 
perty inherited from her husband. Indeed 
the indications are that the ladies intended the 
properties to be part of their husband’s estate, 

as a portion of the price of the acquisition was 
paid by the mortgage of their inherited estate; 

wide Exhibit O dated 25th May 1904. The 
reasonable inference in such circumstances is 
that the acquisition was for the benefit of that 
estate. Again, in addition to the inherited pro- 
perty, we also find that village Khotia was 
mortgaged to pay a portion of the price of 

some of the late acquisitions and it cannot be 

said, therefore, that it was treated differently 

from the inherited properties. 

It is, moreover, doubtful how faritcan be 
stated that the acquired properties, which 
were paid for partly by money advanced on 
the security of the inherited property, can be 
said to be the separate property of the ladies 
at all. 

We may note here that itis not denied in 
this Court thatthe properties purchased by 
the ladies were paid for out of the income of 
their husbands’ estate, although a somewhat 
different case was put forward for the defence, 
in the lower Court. The only other 
point of any importance, which has been dis- 
cussed before us, is whether it was open to 
the Subordinate Judge to grant plaintiffs 
decrees declaring that these leases were in- 
operative against the reversioners of Saligram 
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withoutsome condition asto the re-payment of 
the whole or some portion of the consideration 
for the leases. In our opinion itis not neces- 
sary at thisstage to consider this question. 
The deeds may be declared to be inoperative 
as against the reversioners, but the equitable 
considerations and conditions upon which pos- 
session of the property should be restored 
can be decided only when the succession opens 
out and a suit for possession ofthe property 
is brotight by such of the reversioners as may 
then be alive. f 

It follows from the findings stated above 
that these appeals must be dismissed with 
costs and the decrees of the lower Court 
affirmed. 

Appeals dismissed, 


CALCUTTA HIGH COURT. 
REGULAR Crvic Appeat No. 223 or 1907, 
June 23, 1910. 

Present:—Mr. Justice Brett and Mr. Justice 
i Vincent. . 
JAI NATH JHA AND OTHERS—PLAINTIFF3— 
APPELLANTS 
VETSUS 


KAMALA NATH JHA AND ANOTHRR—- 


Derexpants—RESPON DENTS. 

Civil Procedure Code (Act XIV of 1882), 5. 525— 
Arbitration, reference to—Hindu Mitakshara joint 
family—Reference for partition——Minor member bound 
by reference made by karta—Reference by misrepresenta- 
tion and undue influence, effect of. 

The two heads (kartas) of two branches of a joint 
Hindu Mitakshara family agreed to have a partition 
made, and for the purpose a reference was made to 
arbitration. One karta executed the deed of reference 
on his own behalf and as guardian of his minor 
nephew: 

Held, that the karta had full power to act as guard- 
jan of the joint property of himself and his minor 
nephew and to deal with it for the purpose of making 
the reference to arbitration, 

A person who secures a reference to arbitration by 
misrepresentation and undue influence should not 
be allowed to benefit by his wrong doing and it is 
unjust that a person affected by an award so obtained 
should be precluded from contesting its validity in an 
application for fling the award and be driven to a 
separate regular suit. 

Mohomed v. Hakiman, 25 0.757 and Amrit Ram v, 
Dasrat Ram, 17 A. 21, followed. 

The Court should decide definitely whether the 
reference to arbitration was for the benefit of the 
minor so as to be binding upon him. 

Ramon Kissen Kett v. Hurro Loll Sett, 19 O. 334 and 
Balaji Narayan v, Nana, 27 B. 287, referred to. 

Appeal from the decree of the District 
Judge of Darbhanga, dated January 29, 1907. 

Babus Jogesh Chandra Ray and Joy Gopal 


Ghosha, for the Appellants, 
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Babus Umakali Mukerjee, Dwarka Nath 
Chuckerbutty and Chandra Sekhar Banerjee, for 
the Respondents. 


Judgment.—tThe present appeal is 
preferred by the plaintiffs (appellants) seeking 
to have set aside the decision of the District 
Jadge of Durbhanga, dismissing an application 
made by them under section 525 of the old 
Code of Civil Procedure, that an award be 
filed in Court. The plaintiffs are the members 
of the elder branch of a Hindu family of 
which Mon Mohan Jha was the original head ` 
and the defendants are members of the junior 
branch. The plaintiffs are grandsons of Mon 
Mohan Jha through his elder son Ganganath 
Jha and the defendants are one Kamala 
Nath Jha, the grandson of Mon Mohan Jha 
through his younger son Tejnath Jha, and 
Sibnath Jha his grandson through Poovinath 
Jha the sou of Tejnath Jha. The family was 
originally a joint Hindu family governed by 
the Mitakshara Law: and on the death of Mon 
Mohan Jha, Ganganath Jha, his elder son, be- 
came the karta. On the death of Kamala Nath, 
his elder son, Poovinath, is said to have be- 
come guardian of his younger brother Kamala, 
Nath and on his death Ganga Nath became 
guardian of Kamala Nath and Sib Nath. 
Kamala Nath attained majority before she 
year 1898 and Baidya Nath a son of Ganga 
Nath is said to have been appointed 
guardian of Sibnath. 


On the 3lst December 1898, an ekrarnama 
is said to have been executed by Ganga Nath 
Jha, on the one side as representing his branch 
of the family and by Kamala Nath Jha, on his 
own behalft and as guardian for Sibnath 
Jha, as representing the younger branch. In 
that document it was stated that though the 
family had been all along joint, the two 
branches had agreed to separate and that they 
had in consequence become separate in mess 
some short time previously. Accordingly 
from that day the two branches had separated 
and the document was executed with the ob- 
ject of dividing the properties and debts of 
the family between the two branches, In 
pursuance of that object three persons were 
appointed as arbitrators for the purpose of 
honestly and faithfully dividing the proper- 
ties and debts between the two branches 
of the family. The awardewas not delivered 
till the 25th May 1905, and only one of the 


three arbitrators who submitted’ the award was 
é i 
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included in the three arbitrators originally 
selected, It was this award that the plain- 
tiffs applied to have filed in Court. 

The suit was instituted in the Court of the 
Subordinate Judge on the Ist November 
1903 and after frequent postponements it was, 
on the 28th January 1907, transferred to the 
file of the District Judge. 

Objections were taken by the defendants to 
the validity of the reference to arbitration, to 
the right of the two of the arbitrators to act as 
such, to the conduct of the arbitrators as 
vitiated by corruption and partiality and to 
the legality and validity of the award. Issues 
on these points were framed by the Sub-Jndge 
but the learned District Judge has considered 
one question only, namely, whether Kamala 
Wath Jha had legal and proper authority 
as guardian to refer the matter to arbitration 
on behalf of his nephew Shibnath. Holding 
that Kamla Nath had not such authority and, 

‘therefore, that the agreement was not binding 
on the minor as he was not properly repre- 
sented, the District Judge dismissed the 
application. Shibnath Jha was represented in 
the lower Court by Babu Joy Gopal Mukherjee, 
pleader, appointed as his guardian ad litem by 
the Court, 

The plaintiffs have appealed. 

Wa have heard the arguments of the learn- 
ed pleaders on both sides and we are of 
opinion that the judgment of the District 
Judge cannot be maintained. The object of 
the partition was admittedly to divide the 
family property into two shares, one of which 
was to go to each of the two branches of the 
family; it was not to effect a separation of all 
the members of the family. The separation 
was effected by mutual consent of the mem- 
bers of the family on the date of the execation 
of the agreement and at the same time there 
appears to have been between the members 
of each branch of the family inter se an agres- 
ment or intention to remain joint or to re-unite, 
[See the judgment of the Privy Council in 
Bala Bux v. Rukhmabai (1)]. For the single 
joint family, there were substituted from that 
time two joint families each governed by the 
Mitakshura Law and under that law Kamala 
Nath, as the eldest male member of that 
branch and. the only member of full age, 
became the karta of that branch of the 
family. That being 50, he alone was under 
the law entitled to manage the joint family 

(1) 80 ©. 729; 5 Bom. L. R. 462; 7 C. W. N., 642; 80 
1. A. 180, 


_ [1910 


property and a guardian of the joint property 
of the minor Shibnath could not have been 
appointed under the Guardians and Wards 
Act VIII of 1890 or under the O.d Act XI of 
1858: [See Sham Kuar v. Muhanunda Saho (2Y 
and Gharibullah v. Khalak Singh (3)]. 
Whether Baidyanath Jha had been appointed 
guardiau of Shib Nath or whether he had 
been discharged is immaterial as under the 
law Kamala Nath, as karta of that branch of 
the family, had full power to act as guardian 
of the joint property of Shibnath and to deal 
with it for the purpose of making the refer- 
ence to arbitration. 

We hold, therefore, that the decision of the 
District Judge is wrong in law and we set 
it aside. 

It has been pressed before us that in remand- 
ing the application to the lower Court for 
re-hearing on the merits, we should direct that 
proper issues be framed with the view of 
determining the most important question, 
namely, whether the reference to arbitration 
was legal and valid so as to be binding on 
Kamala Nath and Shibnath. It is pointed out 
that at that time Kamalanath had only just 
attained majority and that Shib Nath was an 
infant. It is urged that in determining 
whether the reference was yalid and proper, 
it will be necessary for the Court to consider 
whether Kamala Nath was acting as a free 
agent with full knowledge and understanding 
of the nature and effect of his. action so as to 
constitute the reference valid in law and 
binding on him and his brother or whether 
he was misled by or subject to the influence 
of Ganganath and so did not act with an 
intelligent knowledge and understanding of 
the nature and consequences of his act in 
which case the reference would not be bind- 
ing on bim. 

In our opinion this is a matter which the 
lower Court should enquire into and determine 
in the first instance in dealing with the appli- 
cation, Such aview is supported by principle 
and by authority. Manifestly the person, who 
secured a reference to arbitration by misrepre- 
sentation and undue influence, should not be 
allowed to benefit by his wrong doing and it 
is manifestly unjust that a person affected by 
an award so obtained should be precluded 
from contesting its validity in the present 
suit and be driven to a separate regular suit. 

(2) 19 ©. 301. 

(3), 80 I. A. 165 at p. 170; 7 0. W. N. 651; 8 Bom, 
L. R. 478; 25 A. 407. 
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This too is the view adopted by a Full Bench 

‘of this Court in the case of Mahomed v. 
Hakiman (4) and by a Fall Bench of the 
Allahabad High Courtin the case of Amrit 
Ram v. Dasrat Ram (5). Further we are of 
opinion thatin disposing of the application 
the lower Court should also decide definitely 
whether the reference to arbitration was for 
the benefit of the minor so as to ‘be binding 
upon him [See In the matter of Roman Kissen 
Setter, Huro Loll Xett (6) and Balaji Narayan 
Gokhale v. Nana Bin Babaji Ghatge (7)]. 

_ Accordingly in setting aside the judgment 
and decree of the lower Court and in remand- 
ing the case for re-hearing on the merits, we 
direct that the lower Court do frame proper 
issues and do proceed to first determine whe- 

. ther the reference to arbitration was good and 
valid in law, and for the benefit of the minor 
and then, afte rdeciding those points, to proceed 
to decide, if necessary, the other objections 
taken to the award by the defendants on the 
grounds mentioned in sections 520 and 521 of 
the old Code of Civil Procedure, corresponding 
to paras. 14 and 15 of the 2nd Schedule of the 
new Code, 

The appellants will recover their costs in 
the appeal from the respondents. The costs 
in the lower Court both before and after 
remand will follow the result. The appellant 
will be entitled to refund of the Court-fees 
paid on this appeal as the suit was disposed of 
on preliminary points. | 

Ruts No. 2038 or 1907. 
The rule is discharged. 


Rule discharged. 
(4) 25 C. 757. ; 
(5) 17 A. 21. - 
` (6) 19 0. 384, 
. (7) 21 B. 287. 





CALCUTTA HIGH COURT. | 
ÅPPLICATION IN ORDINARY ORIGINAL CIVIL 
$ JURISDICTION. - 
i June 1, 1910. 
Present:--Mr, Justice Pugh. 
In the matter of a Wagf executed by HALIMA 
KHATOON. 

High Court—Jurisdiction—Muhammadan Law—Wakt 
—Application for sanction to sell wakf property— 
Procedure—Sanction not to be given on application— 
Suit to be brought. 

-The High Court has no jurisdiction to make an 
order upon the application of a mutwali for sanction 
of the Court, to the sale of certain wakf property, there 
being no statutory authority authorising suc an 


. Law 


application to be made to the Court. The Court can- 
not deal with this matter unless it is brought beforo 
it by means of a suit. 

Inve Kahandas Narrandas, 6 B. 154, In the begat 
of Indenture of Nilmoney Dey Sarkar, 9 CW. N.T 
82 ©. 143, In re Woozatunnessa Bibee, 1 lnd. Cas. Abs 
86 ©. 21, not followed. 


Mr. Charles Bagram, Counsel, instructed by 
Mr. K. L. Bural, Attorney, in support of the 
Application. 


Judgment.—tThis is an application 
in the matter of a wagf executed by Halima 
Khatoon to obtain the sanction of the Court 
to the sale of a small piece of land in Park 
Street to Mr. Galstaun at what appears to be a 
very satisfactory price. On the merits of the 
application I should have no difficulty but it 
is unnecessary for me to express an opinion 
thereon, because I have come to the conclusion 
that the matter is not properly before me. 

The point involved is really one of prace- 
dure though it involves a question of the 
jurisdiction of the Court also. The question 
being whether an order suchas is prayed for 
can be made upon a petition entitled in the 
matter of a trust and without a suit. 

There have been conflicting decisions as to 
the power of the Court to accede to the prayer 


.of a petition such as this but I am also called 


upon to refer toa similar but rather different 
question, because the argument in favour of 
the jurisdiction has been mainly based on a 
discussion of an earlier question which arose 
with regard to the orders made or to be made 
under the Trustees Act and the Trustees and 
Mortgagees Powers Act, Acts XXVII and 
XXVIII of 1866. The question under those 
Acts arose in this way. The first of these 
Acts by section 3 expressly provided that the 
Act is only to relate to cases to which English 
is applicable. Act XXVIII in its pre- 
amble states that the Act relates to cases to 
which English Law is applicable and section 
45 expressly confines the operatiun of the Act 
to cases to which English Law is applicable. 
In the result, therefore, both Actsonly apply 
to a particular class of cases. What the class 
of cases was to which the Trustees Act applied ` 
was considered in the Bombay High Court by 
West, J., in In re Kahandas Narrandas (1) and 
his decision with regard to this matter is to 
be found on page 170 and the following pages. 
The application was made ge him on petition 
underthe Trustecs Act, Act BANI of 1866 and 


(1) 5 B. 154, 
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jt was in substance an application to remove 
a trustee. West, J., refused the application 
on the ground that no case to supersede the 
trustee had arisen but he held that the appli- 
cation was properly made to him by petition 
under that Act and though the trust, with 
which he was dealing, was undoubtedly a 
Hindu Trust, he held that the application was 
one to which English Law applied and was, 
therefore, authorized by the Act. He seems 
to have considered that it was open to the 
© Court on such an application being made with 
regard to a Hindu endowment to consider in 
each case whether a particular relief sought 
was the subject of Hindu Law or of English 
Law and he appears to have considered that 
the matter of appointing trustees was one to 
which English Law was applicable. He says 
on page 173 that “English Law is applicable 
in all cases in which peculiarly equitable 
doctrines had obtained recognition in the 
relations between the native inhabitants of 
Bombay. Those doctrines could not consistent - 
ly with the Statutes and the Charter be em- 
ployed to subvert the native substantive laws 
but they afforded a means of continually 
ameliorating them” and he appears to consider 
that the condition precedent to the applicability 
of the Act was falfilled if the application was 
to bedealt with under some rule introduced 
as an improvement into the Hindu Law from 
the English Law of trusts. J only observe 
that if the test, whether such an appplication 
is to ba made by petition under the Act, be 
the precise form of relief sought, an undesir- 
able vagueness in practice would be intro- 
daced. J need not discuss this casein detail 
because the finding is in fact an obiter dictum 
for no case was made on the merits and further 
the Judges sitting in this Court have consis- 
tently refused to follow it except in two 
instances: In the matter of Indenture of 
Nilmoney Dey Sarkar (2) and an unreported 
. decision mentioned in the report of that case. 

Those cases have not been followed and the 
former practice has been re-established. With 
these exceptions in this Court, it has always 
been held both before aud after these cases 
that the Bombay decision was not good law. 
The cases to which English Law applies have 
always been considered to be cases of trusts 
in the form of an English Trust and constitut- 
ed by persons te whom English Law or 
ordinary local law, which is based on Hnglish 

(2) 9 0. W, N. 79; 32 0, 143, 


Law as distinct from Hindu and Mahomedan 
Law, applies, 2. e., persons governed by the 
Indian Saccession Act as well as persons of 
parely English domicile. If it were neces- 
sary to support the established view of this 
Court, it might be pointed out that it is 
settled law that in the case of Hindu endow- 
ment for the benefit of the family idol the 
family can, if they choose, by a general agree- 
ment and consensus of all members, abolish 
the idol and resume the property and I wholly 
fail to see how English Law can apply to 
such a trust even though, while it exists, some 
of the obligations arising out of such a trust 
would be enforced in accordance with the 
principles of English Law. | 
It is not very apparent, however, how any 
argument in support of the present application 
can be deduced from this doctrine, even if it 
applied, for, ex-rypothesis, the foundation of 
the jurisdiction is statutory and the whole 
discussion turns on whether or not the Act 
by which such an application is authorised 
applies. 
To come to the exact question before me: an 
application was made to Woodroffe, J., In the 
matter of Woozat-un-nessa Bibi (3) by petition 
under these two Acts for sanction by the Court 
to the granting of a lease of certain premises 
the subject of a wagf by the Mutwalt. 
Woodroffe, J., declined to make an order 
under these two Acts in accordance with the 
established practice of this Court but he made 
an order as Qazt under the Mahomedan Law 
on the authority of the case of Shama Churn 
Roy v. Abdul Kabeer (4). I should have con- 


‘sidered that judgment binding on me but for 


the fact that I was informed by Counsel that 
Fletcher, J., on a subsequent similar applica- 
tion, declined to make an order. I have as- 
certained that this is so and that he refused 
the application on the ground that there being 
no statutory duthority authorizing such an 
application to be made to the Court on petition, 
it could only be done by means of a suit, It, 
therefore, becomes necessary for me to consider 
and express my opinion as to which of these 
decisions I ought to follow. It is purely a 
matter of procedure because there is no ques- 
tion thata Judge of this Court does exercise 
the functions of a Qazi in such matters. 
That is clearly laid down in the case in Shama 
Charan Roy v. Abdul Kabeer (4), to which I 

€3) 36 C. 21; 1 Ind, Cas. 512, 

(Ae SO. W. N, 158.. 
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have referred aud also in the case of Nemai 
Chand Adhya v. Mir Gholam Hosatn (5). It has 
been argued that inasmuch as Mahomedan 
Law relating to endéwments has been- pre- 
served by virtue of 21 George III, Chapter 
70, sections 17 to 19 and inasmuch as the 
_ Qazi was able to make these orders, this Court 
administering justice in place of a Qazi should 
make such orders when applied for. The 
difficulty I have in assenting to this argument 
is that although provision is made for the 
application of Mahomedan Law in certain 
matters, there is no provision by which Maho- 
medan procedure is introduced into this Court. 
There is, therefore, no basis for following the 
procedure under which justice was adminis- 
tered by the Qazi. The procedure of this 
Court is regulated by its own orders and rules 
and the Code of Civil Procedure and even 
when administering Mahomedan L'iw, this 
Court does not vary its practice with regard 
to Mahomedan cases. If it were to doso, 
many curious positions might arise. For 
example, if two Mahomedans were litigants 
and one called a number of English and 
Hindu witnesses while the other relied on his 


own testimony, it would apparently be obliga- 


tory to apply the rule of Mahomedan Law that 
if a devout Mahomedan has sworn to a cartain 
fact upon the Qeran, his evidence must be 
accepted in preference to that of any infidel. 
I need not say that that rale of Mahomedau 
Law does not apply to this Court. I agree 
with the view taken by Fletcher, J., that the 
Court cannot deal with this matter unléss it 
is brought before it by means of a suit, there 
being no statute authorising the matter to be 
brought in any other way. Whether facili- 
ties for such applications in both Mahomedan 
and Hindu cases should be given, will, no 
doubt, be considered if and when new rules are 
made by this Court under the powers given 
by the Civil Procedure Code to introduce 
procedure by way of originating summons. 
It has been argued that the old Supreme Court 
was made by section 18 of the Charter of 14 
George IIT, 1774, a Court of Equity and was 
directed to administer justice in a manner as 
nearly as might be the same as the High 
Court of Chancery and that this equity juris- 
diction of the Supreme Court was preserved 


by the subsequent Letters Patent of 1862 


section 18 and 1865 section 19 and conse- 


(5) 87 C. 179 ab p. 187; 3 Ind. Cas, 353; 11.0. I, J. 
817; 14 C. W. N. 535, . 


quently sach an application could be made in 
this way. I assent to the first part of -this 
argument bub [do not think that ib assists 
Mr. Bagram, for in the old Equity Courts 
every proceeding was initiated by a bill which 
was equivalent toa suit. It was necessary to 
have a bill for purposes of discovery and also 
for the purpose of reviving a suit which had 
abated by death of a party. I think any 
argument deduced from the procedure of the 
Court of Chancery would tend to destroy 
rather than support the contention that I have 
any jurisdiction to deal with this matter 
without a suit being filed. Iragret to have 
to come to this conclusion because I think 
that the jurisdiction to make such orders if ib 
existed would be a beneficial jurisdiction and 
would save expense, Jam, however, quite clear 
that it is not beneficial to make such orders 
unless the jurisdiction to do so is clearly 
established. In this city orders of the Court 
are accepted and acted on by conveyancors 
practically without question. No one in- 
vestigates the jurisdiction of the Court to 
make orders as practitioners under a more 
exact system in England would do. Ib would 
be most regrettable if after the Court had 
made such an order and a mortgagee or pur. 
chaser had dealt with property on the. faith 
of such an order, the validity of the order Was 
questioned in a suit and the Court was com- 
pelled to hold that the original order was 
made without jurisdiction and was, thereforo, 
invalid. Though I have been much pressed 
to make this order and the intending purchaser 
ig said to be willing to act upon such an 
order if made, 1 think ib is really to his 
interest that no order should be made which 
might be contested or questioned afterwards 
and that he should be protected by an order 
properly made ina suit. If asnit is filed it 
will be necessary to consider the question 
raised by Mukerjee, J., but not decided in 
Nemai Ohand Adhya v. Mir Golam Hosain (5) 
as to whether the (12: could and the Court 
can authorize a sale of wagf property. T 
should wish to hear the question argued 
before expressing an opinion about it, but I 
may say that at present I do not associate 
myself with Mookerjee, J.’s doubt on the sub. 
ject and speaking off hand, I imagine that so 
many such orders have been obtained in suits 
on the original side of thie “Court that the 
power to make such a decree granting sanc-. 
tion isnot open to question by ohe Judge on 
(J 
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the original side. There will be no order on this 
application for the reasons already given. 
_ Mr. Bacrau.—lI wish to file asuit. Perhaps 
the matter can be expedited. 
Rule 1. | 

THE Covrt.—tI donot think that Rule will 
help you. Once the defendant has admitted 
the plaintiff's claim the Court would have to 
hold there was nothing to decide. 

Mr. Bagrau.— Would not judgment be pass- 
ed in any case on the admission of a defend- 
ant. 


Tre Court.—Decrees of this kind to be of 


any effect cannot be by consent. The Court 
does not recognise decrees for this purpose 
when they are collusive. It appears to me 
the decree to be of any use must be made ad- 
versely: the purchaser need not oppose but I 
do not see how he can consent or admit, You 
can see what you can do as regards getting a 
short date, ' 


ALLAHABAD HIGH COURT. 
Execution First Orv, Apprat No. 28 ov 1909. 
June 4, 1910. 

Present:—-Mr, Justice Karamat Husain and 
NG Mr. Justice Chamier. - 
Babu BATUK NATH—DECRER-HOLDER— 
APPELLANT 
Versus 
Musammat MUNNI AND OTHERS— JUDGMENT- 


DEBTORS-— RESPONDENTS, 

Mortgage—Decree—Time fined for payment of a prior 
mortgage—Payment not made within time, effect of— 
Transfer of Property Act (IV of 1882), s. 93—Civil Pro- 
cedure Code(Act V of 1908), ss. 148, 151—Hatension of 
time fiwed ina decree. 

A mortgage decree was passed in 1898. The decree 
fixed a time within which. the decree-holder had to 
pay a certain sum to a prior mortgagee. In case he 
failed to pay, the decree further provided that the 
suit would stand dismissed. The decree-holder did 
not pay within the time fixed. He, however, deposited 
the money in Court after the expiry of the time and 
the Court allowed the prior mortgagee to withdraw 
it, Some 6 years after, the decree-holder applied for 
a decree absolute: ` 

Held (1) that the action of the Court in accepting 
the money deposited by the decree-holder after time 
and giving it to the prior mortgagee was purely 
mechanical. It did not extend the time for payment 

_to the prior mortgagee. 

(2) That the effect of non-payment to the prior 
mortgagee within time was, under the decree to let 
the whole suit stand @ismissed against all the parties, 
the mortgagor and the subsequent mortgagees includ- 
ing. : 


. 


Order V,. 


{1910 ` 


Sri Raja Papamma v. Sri Vira Pratapa,19 M. 249; 
23 I. A. 32, Matadin Kasodhan v. Kazim Hussain, 
18 A. 432, referred to. ; 

Debi Prasad v, Jai Karan Singh, A. W. N. (1902) . 
125, Sita Ram v, Madho Lal; 24 A. 44, Lachman Singh 
v, Madsudan, A. W. N, (1907) 137; 29 A. 481; 4 A. L. : 
J. 447, distinguished. 

(3) That under section 93 of the Transfer of Property 
Act, 1882, the Court was not bound to extend tke 
time fixed for payment of the decretal amount. : 

(4)That the High Court, could not extend time under - 
section 148 or 151 of the Code of Civil Procedure, 
1908, as section 148 relates only to proceedings 
antecedent to the passing of a decree and wis not” 
intended to enable the Court to extend time in pre- - 
emption and redemption cases, and section 151 has . 
no application to the present case. 


Execution First Appeal from the decision 
of the Subordinate Judge of Agra, dated 8th . 
September 1908, 

Mr. J. N. Choadhri (with him the Hon’ble 
Mr. Moti Lal Nehru), for the Appellant. 

Mr. Benode Rehary, for the Respondent. 

Judgment. i 

Karamat Husain, J—The appellant is the . 
purchaser of a decree obtained upon a mort- | 
gage on March 29th, 1898, against the re- 
spondents or the persons whom they represent. 
The original decree having been written upon . 
very fliusy paper is now very much torn and 
is in places illegible but it is admitted by 
the parties to this appeal that the following 
translation of it prepared in First Appeal 
No. 132 of 1898 decided on February 14th 
1900 is correct. The translation of the re- 
levant portion of the decree runs as follows:— 

“It is ordered that the plaintiff do pay 
Rs. 975 on account of Court-fee within a week 
in respect of Rs. 29,5384 claimed by defend- 
ants Nos, 2 to 7 as prior mortgage debt, the 
plaintiff do further pay to defendants Nos. 2 
to 7 or deposit in Court Rs. 29,534 with . 
interest at Rs. 6 per cent. per annum together 
with one set of Pleader’s fees and other 
costs incurred by defendants Nos. 2 to 7 
within 5 months from to-day. If the plaintff 
fails to pay the said Court-fee or the said 
prior mortgage debt within the periods . 
allowed, his suit shall stand. dismissed with 
costs and that if the plaintiff carry out both 
the above orders then itis decreed and hereby 
declared that on the 29th day of September 
1898 the sum of Rs. 79,668-1.3 with future 
interest and interest pendente lite at Rs. 6 
per cent. per annum will be payable to the . 
plaintiff, namely,. (here follow details of the 
last mentioned sum) and it is hereby ordered 
that-upon the defendants Nos. 1, 8,15 and 
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16 to 22 (the mortgagor and the subsequent 
_ mortgagees) paying the aforesaid sum of 
Rs, 79,668-1-5 to the plaintiff orinto Court on 
the 29th day of September 1898, the plaintiff 
shall deliver up to the defendant or to such 
person as he appoints all documents in his 
possession or power relating to the property 
specified below and shall transfer the pro- 
perty to the defendant free from all encum- 
brances created by the plaintiff or any person 
- claiming under him or by those under whom 
he claims. Bat if such payment be not made 
as aforesaid on or before the 29th day of 
September 1898, then it is ordered that the 
said property or a sufficient part thereof be 
sold, 7. 2., the mortgaged property mentioned 
ia the accompaynying list......”. The decree- 
holder paid the required amount of Court- 
fees within the time limited. On second 
occasion the Court extended the time for 
payment of the amount due to the prior 
mortgagees. Ultimately in March 1902 the 
Court declined to allow any further time and 
in June of the same year an application for 
review of that order was dismissed. Not- 
withstanding the refusal of the Court in 
1902 to grant further time as stated, the 
decree-holder in September 1907 paid into 
Court the amount due to the prior mortgagees 
` and they withdrew it, 


In October 1907, the decree-holder applied - 


to the Court for an order absolute for the 
sale of the mortgaged property. His appli- 
cation was rejected on the ground that the 
decree-holder not having paid the amount 
due to the prior morigages within time, the 
suit by forca of the provision to that effect 
contained in the decree stands dismissed and 
there is no decree for sale which the decree- 
holder can enforce. 

The decree-holder has appealed. On his 
behalf ib is urged thatthe provision in the 
decree fixing a time within which the decree- 
holder was to pay the amount due to the 
prior mortgagees was intended for the benefit 
of thé prior morbgagees and does not concern 
‘either the mortgagor or the subsequent mort- 
gagees, that when the Court accepted the 
money deposited by the decree-holder and 
paid it over to the prior mortgagees it must 
be deemed to have extended the time for 
‘payment to the prior mortgagees nobwith- 
‘standing its refusal to allow any further time 
in 1902, . 

-The latter argument may be disposed of 


INDIAN OASES. l 87 


very shortly. Itis- nob suggested that the 
Court when receiving the money in 1907 so 


“much as considered the question whether 


further time should be allowed. When money 
is paid into Court in a suit with the request 
that it may be paid out to another party and 
there is nothing in the nature of stop order 
against or attachment of the money, the money 
will be paid ont as a matter of course. In 
such a case’the action of the Court is purely 
mechanical. It is more than doubtful whether 
in view of what occurred in 1902 the Court 
could have extended the time in 1907 even 
if the decree had not provided that in the 
events’ which happened the suit should stand 
dismissed. In my opinion the -action of the 
Court in accepting the money and paying it 
to the prior mortgagees does not affect the 
case in any way. 

Nor can I accept the contention that it is 
only the prior mortgagees who can ‘take 
advantage of the provision in the decree 
fixing a time for payment of the money due 
on the prior mortgage. On the decree as it 
stands, the mortgagor and the puisne morta 
Bagees were entitled to assume, when the 
money was not paid within the time limited 
or extended by the Court, that the suit stood 
dismissed as against all the defendants “and 
that they would not be called upon to pay 
the large amount due to the decree-holder 
in order to save the property from being. sold 
and their respective interests swept away. . 

` Ib appears to me that the rights and 
liabilities of the parties as regards the decree- 
holder’s mortgage depend upon the decree, 
It does not in the least signify whether the 
decree was in accordance with the law or not. 
(See Sri Raja Papanuma v. Sri Vira Pratapa 
(1)]. As a matter of fact the decree was in aca 
cordance with the rulings of this Court at the 
time when it was passed. In requiring the 
decree-holder to redeem the- prior mortgage 
before bringing the mortgaged property to 
sale, the decree was in strict accordance with 
the much discussed and now superseded decia 
sion of Full Bench of this Court in Matadin 
Kasodhan v. Kazim Husain (2). The learned 
Advocate for the appellant deeree-holder 
referred us to the decision of this Court in 
Debi Prasad v. Jat Karan Singh (3). In thah 
case a decree on a mortgage passed under 

(1) 19 M. 249 (P. C.); 23 I, A. 32 

(2) 18 A. 432, 

(3) A. W. N. (1902) 1259 
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section 88 of the Transfer of Property Act 
required the decree-holder to redeem two 
prior mortgages before bringing the property 
to sąle and fixed a period of two months within 
which redemption might be effected. Two 
months after the expiry of tbat period, the 
decree-holder paid into Court the amount due 
on the prior mortgages and the question was 
whether the -decree-holder could proceed to 
sell the mortgage property. It was held that 
he could do so. The terms of the decree are 
not set oub in the report or in the file of the 
appeal to this Court which I have examined. 
But neither in the report nor in the file is 
there any suggestion that the decree provided 
either that the suit should stand dismissed 
in case the decree-holder failed to redeem 
the prior mortgages within the time fixed 
or that the decree-holder should be entitled 
to bring the property to sale if he carried the 
order for redemption. There can be little 
doubt that the decree contained no such pro- 
vision. There is, therefore, a considerable 
difference betweenthat case and the case now 
before us. 

The case of Sita Ram v. Madho Lal (4), 
relied upon by the learned Advocate for the 
appellants, and the case of Lachman Singh 
v. Madsudan (5), upon which the learned 
Advocate for the respondents relied, appear 
to me to have no bearing upon the present 
case. Both cases deal with the question whe- 
ther a second suit for redemption can be 
maintained when the first suit has terminated 
in a decree which was irregular in form or 
did not effect a foreclosure. Weare not at 
present concerned with the question whether 
the appellant before us could bring another 
suit on his mortgage. The questionis whether 
he can cause the mortgage property to be 
sold in execution of the decree which he has 
obtained. It was suggested that the decree 
being as it is, a combination of a decree for 
redemption and a decree for sale should be 
treated as two separate decrees I do not think 
that such a course would improve the appel- 
lant’s position, Under sections 92 and 93 of the 
Transfer of Property Act, the plaintiff is not 
entitled to redeem except within the time ori- 
ginally fixed by the Court or extended under 
the proviso to section 93, and the Courts 
are not bound to ex®end the time. In practice 


such Courts are less inelined to extend the ` 


(4) 24 A. dd ° 
(5) A. W. N. (1907) 1879 29 A. 481; 4 A. L. J. 447. 
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time for a plaintiff seeking to redeem than 
they ave to extend the time for a defendant 
in asuit by a mortgagee for foreclosure or 
sale. The former should be ready with bis 
answer when be brings his suit. The latter is 
ov may be taken by surprise. Therefore, it is 
quite clear that the appellant was not entitled 
to redeem the prior mortgage on the day on 
which he paid the money into Court. And 
as payment was made to the prior mortgagees 
after the time limited by the Court and 
behind the backs of the mortgagor and 
puisne mortgagees, they are not bound by as 
payment. If the latter part of the decree be 
treated as a separate decree for sale, it is clear 
that the appellant is not entitled to execute 
it. It begins with the words “if the plaintiff 
carry out both the above orders, then it is 
decreed and ordered.” The carrying out of the 
‘above orders’ is plainly a condition. precedent 
to the right to sell the property. 

Inthe last place it was urged that this 
Court should take upon itself to extend the 
time for redemption up to the date on which 
the appellant paid the mortgage money into 
Court and we were referred to sections 148 
and 151 of the present Code of Civil Pro- 
cedure. On the merits I should refuse to 
accede to this request, but I may say that, in 
my opinion, section 148 relates only to pro- 
ceedings antecedent to the passing of a decree 
aud was not intended to enable the Court to 
extend the time in pre-emption and redemp- 
tion cases. Special provision for extending 
time is made by Order XXXIV Rules 3 and 
9. No such provision is made for pre-emption 
eases. Section 151 appears to have no appli- 
cation to the present case. 

The present appellant purchased the decree 
some time before October 3rd, 1901,(the exact 
date does not appear). He seems to have 
made no serious attempt to execute the decree 
for about 6 years. I cannot, therefore, agree 
with the learned Advocato for the appellant 
that it is a case of great hardship. Nor 
should any such consideration be allowed to 
affect the case. 

I would dismiss the appeal. 

Chamier, J4, —I agree. 

By rae Courr.—The order of the Court is 
that the appeal be dismissed with costs 
including in this Court fees on the higher 
scale, 


Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First Civin APPEAL FROM ORDER No. 13 
or 1909. 

June 4, 1910. 

Presest;—Mr. Jastice Karamat Husain and 


Mr. Justice Chamier. 
GIRWARDHARI AND ANOTHER— ÅPPLICANTS 
— APPELLANTS 
versus 
JAT NARAIN AND ANOTHER—OPPOSITE 
PARTIES—RESPONDENTS. 

Insolvency Act (III of 1907), ss. 15, 16, 44, 47— 
Civil Procedure Code (XIV of 1882), s. 851-~ Civil Pro- 
cedure Code (Act F of 1908), s. 151—Insolvency petition 
by debtor —Grounds on which it can be dismissed after 
being admitted—“Any other sufficient cause” and “satis 
fied by the debtor” interpretation of—~Latter part of s. 
15 (1) refers only to petitions by creditors-—Object of 
Act III of 1907. s 

An insolvency petition by a đebtor, which has been 
admitted by the Court, cannot be dismissed on the 
ground that the petitioner has suppressed his accounts 
or contracted debts recklessly, or continued to trade 
after knowing himself to be insolvent or on any 
similar ground, 

Obiter Dictum in Nathumall v. District Judge of 
Benares, 7 A. L. J. 602; 6 Ind, Cas. 870, not followed. 

The latter part of sub-section (L)of section 15 of the 
Insolvency Act (III of 1907) has no reforence to an 
insolvency petition presented by a debtor; it refers only 
tothe case of insolvency petition presented by acreditor. 

The words “any other sufficient cause” are governed 
by the words “satisfied by the debtor”, that is to say, 
the ‘cause’ referred to is a ‘cause’ to be shown by tho 
debtor, and the words “satisfied by the debtor” 
govern the whole of the remainder of the sub-section. 

The grounds, set out in section 351 of the Code of 
Civil Procedure, on which the Court could refuse to 
grant an insolvency application under that Code, are 
grounds, under the Insolvency Act of 1907, for 
refusing an absolute order of discharge (see section 


4-4) but not grounds for refusing to make an order of ` 


adjudication. 

Authority for dismissing a debtor’s petition for “any 
sufficient cause” is not to be found in sub-section (1) 
of section 15 of Act ITI of 1907. 

In England an insolvency petition, whether present- 
ed by a debtor or creditor, may be dismissed as an 
abuse of the process of the Court or if it has been pre- 
sented not with the bona fide view of obtaining an 
adjudication but for an inequitable or collateral pur- 
pose. Hx parte King, Re Davies, L. R. 3 Ch. D. 461; 
45 L. J. Bk. 159; 25 W. R. 239, Ex parte Griffin Re 
Adams, L. R. 12 Ch. D. 480; 48 L. J. Bk. 107; 41 L. T, 
515; 28 W. R. 208, Ex parte Tyuti, L, R. 15 Ch. D. 125, 
referred to. : 

There the power to dismiss such petitions has been 
regarded as inherent in the Court. In India also 
the Courts have similar authority under section 47 
of Act III of 1907 read with section 151 ofthe Civil 
Procedure Code,1908, or otherwise 

But the operation of the Act of 1907 is not intended 
to be confined to those cases in which a person has 
become insolvent through no fault of his own or has 
been guilty of no act of bad faith. The 8bject of 
the legislature seems to have been to make it easier 
than before for debtor or-creditor to obtain an 
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order of adjudication but to confer upon the Courts 
larger powers of control over a person who has been 
adjudicated an insolvent and to authorise them to 
refuse to grant an absolute order of discharge in 
many cases in which the debtor could, under the Code 
of 1882, have claimed an order of discharge as of right. 


First appeal from the order of the District 
Judge uf Mainpuri, dated 30th November, 
1908. 

Mr. M. L. Agarwale (with him Mr. Gir- 
dhari Lal Agarwala), for the Appellants. 

Mr. J. N. Choudhri, for the Respondents. 

Judgment. 

Chamier, J.—This is an appeal against an 
order of the District Judge of Mainpuri, dis- 
missing an insolvency petition presented by 
the appellants under the Provincial Insolvency 
Act GIL of 1907). 

The learned Judge appears to have been 
under the impression that the proceedings 
‘were governed by the Code of Civil Procedure, 
1882, for in dismissing the petition he 
refers to section 351 of that Code. We must, 
however, consider whether the dismissal of the 
petition can be supported underthe Provincial 
Insolvency Act. The grounds stated for dis- 
missing the petition are that the appellant 
Girwardhari Lal feigned ignorance about the 
existence of his account-books and prevaricated 
on other matters. 


Section 12 of the Provincial Insolvency Act 
provides that when an insolvency petition is 
admitted, the Court shall make an order fixing 
a date for hearing the petition and notice of 
the order shall be given to the creditors by 
publication in the local Official Gazette and 
in such other manner as may be prescribed. 
The learned District Judge fixed a date for 
the hearing of the petition but failed to give 
noticein the manner directed by that sec- 
tion. No objection having been made on this 
account, we may disregard this irregularity. 


Section 14 provides that on the day fixed 
for the hearing of the petition, the Court shall 
require proof that the creditor or the debtor, 
as the case may be, is entitled to present the 
petition, that in case the petition has been 
presented by a creditor, the debtor has 
been served with notice of the order referred 
to in section 12, and that the debtor has 
committed the act of insolvency alleged in 
the petition. The section provides also that 
the Court shall examin® the debtor, if he is 
present, as to his conduct, in dealing with 
the property in the presence of such creditors 
as appear at the he&ring, and the creditors 
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shall have the right to question the debtor 
thereon. The provisions of this section seem 
to have been complied with by the Court. 

Section 15 sub-section (1) provides that 
where the Court is not satisfied with the 
proof of the right to present the petition 
or of the service of notice on the debtor 
as required by section 12 sub-section (3) or 
of the alleged act of insolvency or is satisfied 
-by the debtor that he is able to pay his 
debts or that for any other sufficient reason 
no order ought to be made, the Court shall 
dismiss the petition. 

Sub-sections (2) and (3) have no bearing 
upon the present case. Section lô provides 
that where a petition is not dismissed under 
the preceding section and the debtor is 
unable to propose any composition or scheme, 
which shall be accepted by the creditors and 
approved by the Court in the manner there- 
inafter provided, the Court shall make an 
order of adjudication. 

In the present case there is nu question 
about the right of the debtors to present 
the petition or of the alleged act of insolvency 
or of service of the notice on debtors for they 
were the petitioners. If, therefore, section 
15 exhausts the grounds on which the Court 
can dismiss an insolvency petition, which has 
been admitted, and can refuse to make an 
. order of adjudication, the Court cannot dismiss 
an insolvency petition by a debtor on the 
ground that he has suppressed his accounts or 


contracted debts recklessly or continued to- 


trade after knowing himself to be insolvent 
oron any similar ground. In Nathu Mal v. 
District Judge of Benares (1), Richards and 
Griffin, JJ., expressed the opinion that a 
Court should dismiss an insolvency petition 
by a debtor on proof that he has fraudulently 
transferred part of his property, so as to put 
it out of their reach of his creditors, destroy- 
ed his books of account or committed other 
similar acts of bad faith. They observed as 
follows:— We wish to clearly express our 
opinion that the learned’ Judge was clearly 
wrong in granting the petition of Nathu 
Mal and declaring him an insolvent. 
tion 15 of Act IIL of 1907 provides amongst 
other things that if the Court is of opinion for 
any sufficient reason that an order of adjudica- 
tion should not be made, the Court should 
dismiss the petition’ * As they were dealing 


with an appeal against, conviction under 
(1) 7 A. La J. 602; 6 Ind. Cas, 870. 
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section 43 of the, Act, the remarks which I 
have quoted were not necessary for the dis- 
posal of the appeal. In these circums 
stances, I understand that we are not bound to 
adopt the view expressed by them, After 
careful consideration I find myself unable to 
accept the construction which they put upon 
the Act. It appears tome that the last 
words of sub-section (1) of section 16 refer 
only to the case of an insolvency petition pre- 
sented hya creditor. The words “that for 
any sufficient cause” appear to me to be 
governed by the words satisfied by the debtor, 
that is to say, the cause referred to is a cause 
to be shown by the debtor. In my opinion, the 
words “satisfied by the debtor” govern the 
whole of the remainder of the sub-section. 
The scheme of the Act differs entirely from 
the scheme of the sections of the Code of 
Civil Procedure, 1882, which relate to ingol. 
vency matters. Under section 851 of that 
Code, the Court could grant an insolvency 
application only on being satisfied that the 
debtor had not transferred any part of his 
property with intent to defraud his creditors, 
and had not recklessly contracted debts or 
given an unfair preference to any of his 
creditors and had not committed any other 
act of bad faith regarding the matter of the 
application. Under the Insolvency Act, 1907, 
these appear to be grounds for refusing an 
absolute order of discharge (see section 44) 
but not grounds for refusing to make an order 
of adjudication. The latter part of sub-section 
(1) of section 15 of the Act of 1907 re-produces 
almost word for word section 7 sub-section 
(3) of the English Bankruptcy Act of 1883, 
which plainly refers to an insolvency petition 
presented by a creditor. In my opinion, the 
latter part of sub-section (1) of section 15 of 
the Indian Act has no reference to an insol- 
vency petition presented by debtor. Author- 
ity for dismissing a debtor's petition for 
any sufficient cause must be found, if at all, 
elsewhere. It has been held in England, 
both underthe Act of 1869 and under the 
Act of 1883, that an insolvency petition, 
whether presented by a debtor or by a 
creditor, may be dismissed if it has been 
presented not with the bona fide view of ob- 
taining an adjudication but for an inequit. 
able or collateral purpose. For example, 
in Ea parte King, Re Davies (2), a creditor’s 

(2) Lek. 3 Ch. D. 461; 45 L, J, Bk. 159; 25 W. R 
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petition was rejected which has been put 


in for the purpose of extorting money from - 


debtor. In Ha parte Griffin, Re Adams (8), 


a similar petition was rejected, the object ` 


of which was to put unfair pressure on the 
debtor. In Ea parte Tyuti (4), the petitioning 
creditor had exhausted all his remedies under 
_a decree obtained against the debtor and 
the Court declined to allow him to take 
proceedings against the debtor under the 
Bankruptcy Act. There are also other 
cases in which insolvency petitions have been 
dismissed as an abuse of the process of the 
Court. In England the power.to dismiss such 
petitions has been regarded as inherent in 
the Court. It may be that the Indian Courts 
have similar authority under section 47 of 
the Act öf 1907 read with section 151 of the 
Code of Civil Procedure, 1908, or otherwise, 
Butassuming that the Indian Courts have 
such authority, I do not think that the peti- 
tion of the present appellants can be dismissed 
onthe ground that it was presented for an 
inequitable or collateral purpose or can be 
dismissed as an abuse of the process of the 
Court, It is quite clear that the operation of 
the Act of 19U7 is not intended to be confin- 
ed to those cases in which a person has become 
insolvent through no fault of hisown or has 
been guilty of no act of bad faith. | The 
object ‘of.the Legislature seems to have been 
to make ib easier than before for'a debtor or 
creditor to obtain an order of adjudication but 
to confer upon the Courts larger power of con- 
trol over a person who has been adjudicated 
an insolvent and to authorise them to refuse 
to grant an absolute order of discharge in 
many cases in which the debtor could under 
the Code of 1882 have claimed an order of 
discharge as of right: I would allow this 
appeal, set aside the order of the Court below 
and make an order of adjudication under sec- 
tion 16 of the Insolvency Act against both the 
appellants. I would give the apppellant their 
costs in this Court. 

Karamat Husain, J.—I agree. 

By rae Courr.— The order of the Court is 
that the appeal is allowed, the order of the 
Court below is setaside with costs and the 
appellants are adjudicated insolvents under 
section 16 ‘Ob the Insolvency Act. 

Appeal allowed. 

(3) L. R. 12 Ch. D. 430; 48 L. J. Bk. 107; oe T. 


515; 28 W. R. 208. 
(4) L, R16 Oh. D. 128. 


CALCUTTA HIGH COURT. 
Seconp Crvi APPrAL No. 707 or 1908. 
„June 21, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
BANKIM CHANDRA CHATTERJEE — 
| PLAINTIFF —APPELLANT 
versus 
AKHOY KUMAR BANERJEE AND 
OTHEKS— DEFENDANTS— RESPONDENTS. 

Landlord and Tenant—Encroachment by tenant- 
Proof of creation of tenancy before encroachment, 
NECESSANY. 

The doctrine of encroachment by a tenant upon 
the adjoining land of his landlord can have no 
application unless it is established that the ten- 
ancy was created first and the encroachment made 
afterwards. 

Appeal from. the decree of the District 
Judge of 24-Pergaruahs, dated December 21, 
1907, reversing that of the second Sub-Judge 
of that place, dated August 7, 1906, 

Babus Dwarka Nath Chuckerbutty, Mahendra 
Nath Roy and Shyama Charan Roy, for the 


‘Appellant. 


Babus Nil Madhub Buse, Ram Chandra 
Majumdar and Atul Krishna "Roy, for the Re- 
spondents. 

Judgment.—tThis is an appeal on 
vehalf of the plaintiff in a suit for declara- 
tion of. title to immovable property, for 
possession, and for mesne profits The case 
of the plaintif is that the disputed 
land’ which measures about 103  bighas 
was held by one Dyam who mortgaged it 
on the 27th July 1891. In execution of the 
decree made in the mortgage suit, the pro- 
perty was sold and purchased by the pre- 
decessor of the plaintiff on the 15th July 
1497. He obtained delivery of possession 
through Court on the 14th November 1897. 
He alleges that subsequently the owner of 
the estate, within which the disputed land 
is comprised, forcibly evicted him and. he 
has thereupon commenced the present ac- 
tion. His allegation in substance through- 
out has been that the land is rent-free 
and that consequently the owner of the 
estate has no title to it. The contention 
on behalf of the defendants, the owner of 
the estate, has been that the land was 
not lakhiraj, that Dyam had no transfer. 
able interest therein and that consequent. 
ly the plaintiff has not ‘acquired such title 
by his purchase at the execution sale as 
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may be enforced: against the proprietor of the 
estate. € $ 
In the Court of first instanca, the learned 
Suborlinate Judga cama to the conclusion 
upon the evidenca that the title seb up by 


“the plaintiff was established and that he ' 
recover possession of the’ 


was entitled to 
land and the building in claim, but that 
he had failed to establish his claim to 
the tank. The result was that the suit 
_ was decreed in part. The matter was then 
taken in appeal by the landlord defendant 
and heard by the learned District Judge. 
He came to the conclusion that although 
the -possession of Dyam without payment 
of rent had besn proved, this circumstance 
by itself did not justify the inference that 
Dyam had a lathiraj title. But this was 
not conclusive, because as Dyam had been 
in possession for many years,—apparently 
for more than 12 yeaars,—he had acquired 
prima facie a good title by adverse possession 
against the owner of theestate; and it appears 
ta have been argued on behalf of the plaintiff 
that if the lathera) title was not established, the 
plaintiff was entitled to succeed when it was 
proved that Dyam had a good title by adverse 
possession. In answer to this contention, 
it was contended on beha:f of the landlord 
that as Dyam was a tenant under him of 
another parcal which covered 17% bighas of 
land, ib might fairly be assumed that he had 
encroached upon the adjoining land of his 
landlord and that consequently the plaintiff 
could not claim to have acquired a good 
title by adverse possession. The learned 
- Judge accepted this contention as well- 
founded and upon the authority of the deci- 
sion of this Court in the case of Ishan 
Chundra Mitter v. Raja Ram Ranjan Ohucker- 
butty (1), he came to the conclusion thai 
as the title of Dyam in respact of 17} 
bighas of land which he held asa tenant 
under the owner of the estate, was not higher 
than that of an occupancy ryot, his pos- 
session in respact.of the encroached land 
was also that of an occupancy ryot, and that 
as occapancy rights were nob shown to be 
transferable, the plaintiff did not acquire 
any good title. In this view the learned Dis- 
trict Judge rəversed the decision of the 
Court of first’ 4nstance aud dismissed 
the suit. é 
The plaintiff has now appealed to this 
(1) 20L J, 125 ° 


Court, aud on his behalf it has beencontended 
that the view taken by the learned District 
Judge cannot be supported, inasmuch as he 
has not found that Dyam encroached upon 
the adjoining land now in dispute ab any 
tima after the creabion of the tenancy in 
his favour. It has also been contended 
that as the question of the nature of the 
title of the plaintiff: to the Jand held by 
Dyam asa tenant has not been determined 
in the Court of first instance, and as there 
was, no evidence on the record upon that 
part of the case, the learned District Judge 
ought not to have held that his title was 
that of an occipinsy rys. In our 
opinion, these contentions are well-found- 
el and must prevail. It cannot be disputed 
that the doctrine of encroachment by a tenant 
upon the adjoining land of his landlord* can 
hava no application unless ib is established 
that the tenancy was create] first and the 
ensroachman’ mide afterwards. In the pra- 


‘sant litig ition, ib was not the case of either 


sida in the Court of first instance that 
Dyam while a tenant had encroached upon 
the adjoining land of his landlord, and we 
ara assured that there is no evidenca on 
the record either as to the time of the 
origin of the tenancy or of the time 
when Dyam first took possession of the dis- 
pated land. It is clear, therefore, thatthe view 
taken by the learned District Judge cannot be 
supported. 

Inso far asthe second point urged on 
behalf of the appellant is concerned, it must, 
also, in our opinion, prevail. In the Court of 
first instance the parbies appear to have 
concentrated their attention upon one and 
one point only, namely, whether Dyam had 
a lakhiraj title to the land. The alterna- 
tive case, namely, that if it was established 
that Dyam had an occupancy right, whether 
his interest was transferable or not, does not 
appear to have been -raised or determined, 
and as the learned District Judge states, 
there is no evidence on the record upon 
which the question can be decided. We are 
informed that another suit is pending be- 
tween the parties relating to the title to this 
175 bighas of land. It is obviously un- 
desirable that we should express any opinion 
upon the title to this land which might 
prejudice the trial of the suit now pending 
in the Court below. We may -also point 
out that if itis established that Dyam took 
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possession of the disputed land as a tenant 
of the adjoining land and that he was a 
ryot in respect of such land, the question 
may very well arise whether that 
interest was transferable or not. These 
questions must be determined first by the 
Court of appeal below before the suit can 
be dismissed. ~ 

The result, therefore, is that this appeal 
is alowed, thedecree of the learned Dis- 
trict Judge discharged in so far as it varies 
the decree of the Court of first instance, 
and the case remanded to the Court of 
appeal below. The learned District Judge 
will be at liberty to allow the parties 
- to adduce additional evidence upon the 
question of the origin of the tenancy, its 
true ‘character, and the time when Dyan 
took possession of the disputed land. Such 
evidence in ordinary course would be taken 
by the Court of first instance and the 


matter disposed of finally by the District. 


Judge himself. We think it desirable that 
the remanded appeal should not be heard 
by the District Judge till the other suit 
has been decided. We, therefore, direct 
that the hearing of the suit relating to the 


175 bighas ‘of land be expedited; and 
that if an appeal is preferred in that 
case to the District Judge, the two ap- 


peals be .heard together, so that the pos- 
sibility of any conflict of decision may be 
avoided. Costs of this appeal will abide 
the result. 


Appeal allowed; Case remanded, 





CALCUTTA HIGH COURT. 
REGULAR Civit Aperau No. 839 or 1909. 
July 4, 1910. 
Present :—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-din. 
HARI DASI DE BI—Ptatntire — 
APPELLANT 
Versus 
DHARAJ CHANDRA BOSE AND 0THERS-— 


DEFENDANTS— RESPONDENTS. 

Revenue Sale Law (Act XI of 1859), ss. 5, 6, 38— 
Pulbandi or embankment charyes—Sale for arrears of 
pulbandi, no sale for arrears of land revenue. ` 

A. sale of an estate for arrears of embankmen’ 
charges (pulbandi) is not a sale for arrears of land 
revenue, and it is not competent to the Collector to 
hold such a sale under Act XI of 1859. 


Appeal from the decree of the Sub-Sudge 
of Midnapore, dated-March 29, 1909. 
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Babus Dwarka Nath Chakravarti, Turakes- 
war Pal Uhowdury, Biraj Mohan Mojumdar- 
and Charu Chandra Bhattacharya, for the 
Appellant. 

Babus Umakali Mukherjee, Chandra Sekhar 
Prosad Singh and Satlendra Nath Palit, for the 
Respondents. | 

Judgment.—A preliminary objection 


was taken as to the competence of the 
plaintiff to bring this appeal or indeed 
to sue at all in respect of this estate on 
the ground that the estate had passed 


out of her hands by sale under 2 mortgage 
decree. 

This sale in execution, however, was held 
on the 19th June 1907 and the Revenue 
sale now in dispute was held on the 26th 
March 1907. 

The decree on the mortgage has, more- 
over, been impugned in a Regular suit and 
the matter has been carried to His Majesty 
in Council. We are asked to postpone the 
hearing of this appeal until the decision 
of their Lordships of the Privy Council in 
the suit to set aside the mortgage decree. 

This we decline to do on the simple 
ground that there was an interrval of nearly 
three months between the Revenue sale 
and the mortgage sale and should the 
plaintif succeed in this suit she would be 
entitled to mesne profits out of the estate 
from the date of the Revenue sale till the 
date of the mortgage sale and, there- 
fore, has a subsisting interest in the 
estate itself and can, therefore, carry on 
this appeal. 

This is an appeal from the sad mené and 
decree of the Subordinate Judge of Midnapur 
dismissing -plaintiff’s suit to cancel an al- 
leged Revenue sale under the following cir- 
cumstances: 

The plaintiff, a purdanashin lady, pur- 
chased an eight anna share of mahal Gunoti- 
pota No. 944 Touzi in the Midnapore Ool- 
lectorate, at a Civil Court sale on the 21st 
September 190-4. Tho eight annas share was 
a separate Revenue paying estate known as ge- 
parate account No. 1. 

There was an arrear in the kist for 
January 1907 and on the 25th March 
1907 the plaintiff applied to the Collector 
praying for exemption? from sale of the 
said share upon - payment of the revenue 


in arrear tide Exhibit 7, page 25, Paper 
Book, 
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On this the Collector endorsed: “May be 
accepted if paid to-day”. 

The plaintiff’s Karpardaz thereupon went 
to the arrear collection mohurir for in- 
formation as to the Government demands dne 
which were required to be paid. The informa- 
-tion given to him was that Rs. 807 was the 
total amount due and this sum was deposit- 
ed on the same day. 

It appears that a certificate which had 
been issued against the plaintiff for 
Rs. 69-13-9 for arrears of embankment 
charges (pulband?) wés not mentioned to 
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the plaintiff's agent and accordingly was 


not paid. On the following day, March 
26th, the estate was put up for sale under 
Act XI of 1859 and not under the certifi- 
cate and sold for the nominal price of 
Rs. 500, the property being valued at 
Rs 50,000. The defendant No. 2 purchased 
it and subsequently sold it to defendant 
No.1. The plaintifi’s appeals to the Com- 
missioner and to the Board of Revenue 
were dismissed and she, therefore, brought 
this suit. 

We may mention that although the point 
now in issae, namely, whether the estate 
could be sold for arrears of pulbandi only 
under Act.XI of 1859 without taking the 
necessary \oteps under section 5 of the Act, 


was raised in express terms in the appeal to, 


the Commissioner, it does not appear that 
the point was urged before him, or, if it 
was, he did not consider it necessary to 
notice it. The question, however, which 
would arise under section 33 of the Act is 
not ‘material inasmuch as ib is admitted 
that if this was a sale under the Revenue 
Sale Law at all, it cannot be set aside. 

The only point, which really arises in this 
“case, is whether the sale for an arrear of 
Rs. 69-13-9 for pulband?, which was already 
the subject ofa certificate, the sale under 
which was fixed for the same day 26th 
March, could be held under the Re- 
venue Sale Law in face of the fact that 
the Collector’s Ledger Book, the chalans 
_ piven to the plaintiff, the robkar of the 
24th May 1907 and the order for sale 
on the Account List of arrears of Revenue 
payable all show that the Revenue and 
other charges hafebeen fully paid up and 
that nothing remained due but the sum of 
Rs. 69-13-9 under the certificate No, 4654, 
The Account List on pages 9-16 of the Paper. 
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Book clearly refers to the certificate which 
will be found on page 36, Paper-Book and 
the Collector must have known, when he pass- 
ed the order, that the only debt due from the 
estate was already the subject: of a certifi- 
cate decree or if he did not, the plaintiff ought 
not to suffer for his laches. Now the certifi- 
cate was issued not only against the plain- 
tiff as proprietress but against one Jogendra 
Nath Pathuk, the usufructuary mortgagee 
in possession and this is urged as a further 
ground for holding that the estate could 
not be sold under Act XI of 1859 as for 
an arrear of Government Revenue. No 
arrearof Government Revenue was or could be 
due from Jogendra Nath Pathuk, yet he was 
equally Hable with the plaintiff for the pul- 
bandi arrear for which the estate was ac- 
tually sold. 

The Sub-Judge refused to admit the Col- 
lector’s Ledger as it was tendered ‘ata late 
stage of the case, but-we thought it- right 
to admit it as a public document abont 
which there wasno dispute and the learned 
Vakil for the Respondents very frankly 
admitted that he could have no objection to 
its going in, thongh he asked us at the 
same time to take in the judgment in appeal 
of the Commissioner. This we saw no objec- 
tion to doing and we have already dealt with 
it above. 

We may point out that there is evidence 
that the existence of the arrear of Rs..69-13-9 
may have purposely been withheld from 
the plaintiff for we find certain pencil 
calculation on the back of Exhibit I show- 
ing that the person, who estimated the 
plaintiff's dues at Rs. 807-1-1, had Ex- 
hibit I actually . before him and in his 
hands when he made the calculation. One 
of the witnesses, who knows the mohurir 
Prabhat Chandra’s handwriting well 
and who attests itin the entries’ made in 
ink in Exhibit I, does not venture to deny 
that the pencil entries are his but says 
he cannot make out in whose writing they 
are. This witness Utpal Chandra Bhuta- 
charya, Land Revenue Touzi- mohurir, says 
that parties have always made all necessary 
enquiries from Prabhat and this practice 
has been going on ever since he joined the 
Department. He significantly asks: “From 
whom but Prabhat Babu should parties get 


thes® informations as to how much is de- 


posited P” and: this rather discounts’ the 
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value of the Commissioner’s judgment which 
is based on the fact that plaintiffs agent 
had no business torely on casual enquiries 
from a busy man like the mohurtr, Prabhat, 
on the day before the sales. Prabhat him- 
self gives avery half hearted denial to the 
pencil entries and we must take it that he 
alone had the opportunity of making them. 
He does not deny that the karpardaz came 
to him for information but says he does not 
remember, but he admits that he was the 
man who the very next day certified to the 
Collector that Rs, 69-13-9 remained unpaid 
without drawing any attention to the fact 
that this sum was due under a certificate 
for pulband:, although the order sheet was 
before him and he boasts in his evidence that 
he could not make an incorrect statement 
under those circumstances. Yet the order 
sheet (pages 9-16) clearly shows the 
reference number of the certificate on the 
face of it. 

‘We fully appreciate the PAR of the 
dictum of their Lordships of the Judicial 
Committee in the case of Gobind Lal Roy 
- v. Ram Janam Misser (1) that anything which 
impairs the security of ptrchasers at Re- 
: venue sales tends to lower the price of 
estates put up for sale and that the pur- 
chaser should not be exposed to the danger 
of having his sale set aside after a year upon 
new grounds. . 

But the ground taken in this case is not 


new. It is the ground that has been ap-~ 


parent on the face of the Collectorate pro- 
ceedings from the beginning and was taken 
on the groundsof appeal to the Commis- 
sioner. Having regard to the carelessness 
apparent in this case with which any and 
every statement of a mohurir is accepted by 
the Subordinate Revenue officers and passed 
on to the Collector and to the immense 
temptation these mahurirs are under to traffic 
in Revenue sales, we think that. the evi- 
dence of the bona fides of the mohurirs should 
be most carefully scrutinized and when as 
in this case there appears prima facie sus- 
picion of misrepresentation, the technical 
effect of the Collector’s order should be very 
strictly interpreted in favour of the plaintiffs. 

There is no direct evidence of an attach- 
ment under the certificate for Rs. 69-13-9 
but the certificate itself obtained the force 


of a decree on the 12th March 1907 when 


(1) 21 O, 70-ab p, 83; 201. A. 165, ° 
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it was ‘filed and the order for sale on 26th - 
March, which was passed on the same day, 
is clearly an order for execution of ihe 
decree by sale and operates as an attachment 
within the meaning of section 17, for the 
words of that section are not “ordered to 
be attached” but “held under attachment by 
the Revenue authorities otherwise than by 
order of a Judicial authority,” but the-sale 
is not bad on that ground alone since the 
attachment, if any, was made after the last 
day of payment and after the estate had be- 
come liable to sale for arrear of Government 
Revenue—Bunwart Lall v. Mohabir Persad 
(2). Butthe main ground for holding that 
the sale must be set aside is that it is not 
for arrears of Revenue at all. Section 33 
says “mo sale for arrears of Revenue shall 
be annulled by a Court of Justice”, it does 


-nob ‘say “no sale purporting to be for arrears 


of Revenue shall be set aside’. It is in 
vain to say that the Collector could have 
sold the estate for arrears of embankment 
charges if he had not issned a certifi- 
cate and had proceeded under section 5 of 
the Act. ; 
It is urged that the omission to pro- 
ceed under’ section 5 isa mere irregularity 
but their Lordships of the Judicial Com. 
mittee did not lay this down in Gobinda 
Lal Roy's case (1), and the only authority 
we have been referred to, the case of 
Deonandan Singh v. Manbodh Singh (8), 
merely says that the non-issue of a notice 
under section 6 is an irregularity which does 
not make a sale a nullity unless the ground 
has been specified in the appeal to the Com- 
missioner, This case is rather in plaintifi’s 
favour and in any case no notice under sec- 
tion 5 was held to be necessary in that case 
as the arrears were not other than those 
of the current year and of the year imme- 
diately preceding. 
- But to say that no notice under section 5 
is necessary when the sale is not for arrears 
of Revenne atall but for other demands 
recoverable by the same process as land 


-revenue is going very much further than 


any authority with which we are acquainted, 
more especially when the arrears of pulbandd 
are already, under process of recovery by the 
certificate procedure. 
` Itis useless to entez*into an examina- 
(2) 12 B. L. R. 207; 1 J. A. 89, 
(8) 32 0. 111. 
e 
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“ed to by the learned Sub-Judge. 
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tion ofall the facts and documents referr- 
The first 
five issues which he set himself to try 
were decided in favour of the plaintiff. The 
10th issue wasthe most important in the 
light of the questions as framed and the 
principal partof hisjudgment is upon this 
vizą, whether there were any arrears of re- 
venue due by the plaintiff for which the pro- 
perty was sold. 

It is, of course, perfectly clear that the 
headnote to Exhibit 12, which is the certified 
copy of the Collector's order Exhibit IJ, is 
not part of the document at all. But we 
have the whole. document in original at 
pages 9-16 and that document shows that 
the Collector was misled into thinking that 
the arrear of Rs. 69-13-9, which clearly 
appears by the reference to the certificate 
to be an arrear of pulband:, was as a matter 
of fact an arrear of revenue, and on this he 
ordered an immediate sale on the sale pro- 
clamations already issued under section 6 
of Act XI of 1859. The proclamation is 
to be fouhd on pages 76-77 and shows that 
the arrear- of Land Revenue was 
Rs. 547-10-10. 

Now itis clearly established by the Col- 
lectorate Ledger exhibited in this Court, by 
the chalans Ex. 2 (series) pages 12-16 sup- 
plemental Paper-book and by the Collector’s 
vobkart on the 24th May 1907 that this 
Rs. 547-10-10 had been fally paid up and 
receipts granted forit. It is true no formal 
order of exemption had been passed in res- 
pect of it and, therefore, the estate was 
still liable to sale for this arrear as advertiz- 
ed, but it is equally clenrly established by 


these same papers that the estate was not’- 


sold for those arrears but for Rs. 69-13-9 
due for pulbandd under the certificate. These 
are all the findings of fact that ave necessary 
to dispose of issues Nos. 6 to 10. > 

Applying the law as we understand it 
and following the principles laid down by 
the Judicial Committee in the case of 
Gobinda Lal Roy v. Ram Janam Misser (1), 
we are of opinion that the sale as held 
on the 26th March 1907 was nota sale for 
arrears of land revenue and that it was 
not competent to the Collector to hold such 
a sale under Act XI of 1859. 

It appears to us thab when the Collector has 
acknowledged paymeért in fall of the’arrears 
of land revenue for whieh the sale was 
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advertized and has elected to proceed by 
certificate procedure against an arrear of-a 
different character and has already directed 
a sale under that procedure, he cannot turn 
round and treat the arrear under the certifi- 
cate as an arrear of Land Revenue without 
any notice tothe parties under section 5, and 
proceed to sell the property under the Land 
Revenue proclamation on the mere ground 
that no special exemption order has been 
passed. The embankment charges ordered 
to be levied under the Certificate Act are 
taken out of the purview of Act XI of 1859 
unless and until fresh notices are issued 
under section 5 and they cannot be treated 
as arrears of Land Revenne. “The sale, there- 
fore, not being for an arrear of land Re- 
venue is liable to be set aside and the 
judgment and decree of the Subordinate Judge 
must be discharged with costs, 


Appeal allowed. 


CALCUTTA HIGH COURT. 
MisuELLANEOUS Orvis Appsan No. 385 
or 1909. 

July 11, 1910. 

Present: —Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 

JAGAT BAT—Apputant ° 

> versus 

Babu GAJADHAR UPADHYA NAZIR— 

` RESPONDENT. 

Guardians and Wards Ast (VII of 1830), ss. 29, 39 
— Minors property, Judge’s power to deal with—Court’s 
direction ofits own motion to sell minor's property, ultra, 
vires —Removal of guardian—Notice on guardian neces- 
sary, for showing cause. 

Soction 29 of the Guardians and Wards Act, 
which empowers ‘the District Judge to deal with 
a minor’s property, only enables him to give per- 
mission to the guardian to sell such portion of 
the: properties as may be necessary, on an applica- 
tion properly framed by the guardian for that 
parpose. It confers no power whatever on the Judge 


-to deal with the minor’s property on his own motion 


in any way. $ 

Therofore where the Judge directed the guard- 
ian, of his own motion, to sell all properties of 
a minor and convert them into cash to be in- 
vestod in G.P. Notes: Held, that the order was wholly 
ultra vires. - 

It is the duty of the Court when it acts upon its 
own motion against the interest of any person subject < 
to its jurisdiction to issue a rule informing the person 
what there was against him and upon what evidence 
or information it was based and calling upon him to 
show canse, < 
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Where the Court removes a guardian, of its 
own motion without hearing what he has to say, 
the order removing him is bad and must be set 
aside. 

Appeal from the order of the District Judge 
of Bhagalpore, dated May 17, 1909. 

Babu Khetra Mohan Sen, for the Appel- 
lant, 

Babu Lal Mohan Ganguly, for the Re- 
spondent. E 

Judgment.—This is an appeal from 
the order of the District Judge of Bhagalpur 
removing the guardian owing to her mis- 
management and getting involved in diff- 
culties. The nazir has been appointed in her 
place for the property and has been directed to 
sell all properties of the minors and convert 
them into cash, which after paying off all 
debts, may be converted to G. P. Notes and 
the interest given as maintenance for the 
minors. 

With this extraordinary order, which is 
wholly without jurisdiction and ultra vires, 
we shall deal presently. But the first ques- 
tion to decide is whether a-.guardian can 
be removed on the materials before us. 
Under Order XX XU the loans which she was 
said to have taken without sanction were 
condoned, certain other loans were sanctioned 
and she was warned that she would be re- 
moved if she contracted any further unau- 
thorized debts. Now there is nothing to show 
that between the passing of Order XXXII 
and the present Order she has transferred 
or disposed of any portion of the minor’s 
property without the sanction of the Court. 
Section 39 says—The Court may, on the 
application of any person interested or of 
its own motion, remove a guardian appointed 
or declared by the Court for any of the ten 
causes which are mentioned in the section. 
Now the only one of those causes which ap- 
pears to apply to this case is (b) “for con- 
tinued failure to perform the duties of her 
trust.” But itwas obviously the duty of the 
Court, asit is theiduty of all Courts when they 
act upon their own motion against the in- 
terest of any person subject to their juris- 
diction, toissue a Rule informing the lady 
what there was against her and upon what 
evidence or information it was based and 
calling upon her to show cause why she 
should not be removed for the reason 
given in the law. Nothing of the kind is 
done. We are not informed that the lady 
was asked to go to Court or to make 
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any answer tothe allegations which are now 
made in the order; nor does it even 
appear that any such allegations were ever 
made to her knowledge or in her presence. 

The order removing the guardian is, there- 
fore, bad and must be set aside. 

If the learned Judge is satisfied thatthere 
are grounds for calling upon her to show 
cause why she should not be removed, it is 
open to him to do so upon proper evi- 
dence and proper information and after 
giving her anopportunity of being heard. 
The order removing the lady having been 
declared bad, the subsidiary order of the nazir 
to sell the property of the minors necessarily 
goes with itand there is no occasion to 
issue a Rule or to deal with the matter under 
section 115, Civil Procedure Code. But we 
would point ont to the learned Judge that 
had this order stood by itself, we should 
certainly have found it necessary to exercise 
our extraordinary revisional power in setting 
it aside at once, for it isan order which 
is in no way justified by any law with 
which we are acquainted and it is wholly 
outside the powers and jurisdiction of the 
District Judge. The section which em- 
powers him to deal with the minor’s pro- 
perty is section 29. It only enables the 
Judge to give permission to the guardian 
to sell such portions of the properties as 
may be necessary on an application pro- 
perly framed by the guardian for that 
purpose. It confersno power whatever on 
the Judge to deal with the minors’ pro- 
perty on his own motion in any way. Sup- 
posing that the nazir were properly ap- 
pointed a guardian of these minors, it would 
be for the nasir to apply to the Court for 
permission to ‘sell whatever was necessary 
to clear off the minors’ debts, and on his 
doing so, the learned Judge would then 
have to consider from a judicial point of 
view what was most in the interest of the 
minors. 

With these remarks we allow the appeal, 
set aside the judgment and order of the 
District Judge and direct that the records be 
returned to him for taking any steps 
according to law which he may deem proper. 

There will be no costs as there is no 
one opposing except the nazir of the Court. 


e Apreal allowed. 
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CALCUTTA HIGH COURT. 
Miscruuansous Civie APPEAL No. 525 
or 1903. 
July 1, 1910. i 
Present: —Mr. Justice Mookerjee and 
i Mr. Justice Carnduff. 
-SADEK SARDAR AND OTHERS—JUDGMENT- 
` pRToORS—A PPELLANTS 
versus ` 
KALI PRASANNA SAHA AND OTHER3— 
DEOREE-HOLDERS-——RESPONDENTS, 
Executian—Sale of. holding— Application to set aside 
sale on ground that holding was not transferable— 
` Limitation—Want of judgment-debtor’s knowledge of 
the onder for sale~Civil Procedure Code (Act XIV of 


1882), s. 244. ; f 
When a judgment-debtor seeks to set aside a sale 
on the ground that the holding: -sold was not 
transferable, the application is one made undor 
section 244 of the Civil Procedure Code, 1882, and 
may be presented within three years from the date 
of sale. 
But before the judgment-debtor can ask for 
reversal of the sale, it has to be proved that 
he was not aware of the order for sale, because 
if he was aware of the order he ought to have 
prevented the sale by an objection taken at the 
roper time. 
4 Durga Charan Mandal v. Kali Prasanna Sarkar, 26 
C. 727; 3 0. W. N. 586, followed. f 
Appeal from the order of the Additional 
Sub-Judge of Khulna, dated July 6, 1909, re- 
versing that of the First Munsif of Khulna, 
dated August 26, 1903. 
Babu Brojo Lal Chuckerbutty, for the Ap- 
pellants. 
Babu Hut Charan Karkhel, for the Respon- 
dents. ae l 
Judgment. —This is an appeal on be- 
half of the judgment-debtor against an order 


. yefusing to seb aside au execution sale. In 


the Court of first instance, the validity of 
the sale was substantially challenged on two 
grounds ; first, that the sale had been 
brought about by fraud and also vitiated 
by material irregularity ; and, secondly, that 
the holding was non-transferable, and con- 
‘sequently could not be sold in execution of 
the decree obtained by the respondent. The 
Court of first instance decided both these 
points in favour of the judgment-debtors and 
set aside the sale. Upon appeal, the learn- 
ed Subordinate Judge has reversed that 
order on the ground that the sale was not 
brought about by fraud, and, as fraud has 
not. been established, the application was 
barred by limitation, His view apparently 
js that as the sale took place on the 21st 
March 1906 and as thè application to set 
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aside the sale was not presented till the 
7th August 1907, the application is barred by 
limitation. In this view, he has thought it 
unnecessary to consider the other point in 
the case and has ordered the sale to be 
confirmed. 


The judgment-debtors have now appealed 
to this Court, and on their behalf, it has 
been contended thatthe view taken by the 
Subordinate Judge is erroneous because in 
so far as the sale was sought to be set aside 
on the ground that the holding was not 
transferable, the application was one made 
under section 244 of the Code of 1882, and 
consequently it might have been presented 
within three years from the date of sale. 


‘In our opinion, this contention is well-found- 


ed and must prevail. The learned Vakil 
for the respondent has not disputed this’ 
position. But he has invited our abten- 
tion to the case of Durga Charan Mandal v. 
Kali Prasanno Sarkar (1), in which it 
appears to have been ruled that before a - 
judgment-debtor can ask for reversal of an 

execution sale on the ground that the hold- 

ing was not saleable, it has to be proved that 

he was not aware of the order for sale, 

because if he was aware of the order, he 

ought to have prevented the sale by an 

objection taken atthe proper time. There 

is considerable force in this contention. 

The result, - therefore, is that this. ap- 
peal must be allowed, and the order of the 
Subordinaté Judge in so far as he declined 
to decide questions other than the quəs- 
tion of fraud, must be discharged. The case 
will be remitted to him in order that he 
may consider the question of the transfer- 
ability of the holding. But before he sets 
aside the sale on the ground that the hold- 
ing was not transferable, he must cən- 
sider whether in view of the decision just 
mentioned, it is open to the judgment- 
debtor to apply to have the sale set 
aside. His finding in so far as he held 
that the sale was not brought about by 
fraud will stand. If the Subordinate Judge” 
considers it necessary to take additional 
evidence to elucidate any point, he will be 
at liberty to take it in accordance with | 
law. Costs of this appeal will abide the 
result. We assess the hearing fee at two 
gold mohurs. j 

Appeal allowed. 

(1) 86 C. 727; 3 O. W. N, 586. j 
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PUNJAB CHIEF COURT. 
Seconp Civia Appeat No. 608 or 1910. 
May 31, 1910. 

Present :—Mr. Justice Scott-Smith. 
HIRA SINGH —Derenpaxt— 
APPELLANT 
CETSUS 
RULDU SINGH AND ANOTHER—P LAINTIFES— 


RESPONDENTS. ‘ 
. Custom—Alienation—Burden of proof—Considera- 
tiomand necessity—-Swit by alienee for possession. 

The onus of proving that an alienation is for 
consideration and necessity is always in the first 
instance upon the alenee, whether he is suing 
for possession against the reversioners of the alienor 
or the reversioners are suing for cancellation of the 
alienation. 


Further appeal from the decree of the 
Additional Divisional Judge, Lahore, revers- 
ing the decree of the Munsif, Lahore, dated 
April 2, 1908, dismissing plaintiffs’ suit. 

Facts.—Plaintiffs’ father purchased 
“some land from the brother of defendant, 

who had died childless. After the death 
of the alienor, the plaintiff, sued for pos- 
session of the Jand. The defendant resisted 
the suit -on the ground that the sale was not 
‘ for consideration and necessity. The first 
Court dismissed the suit, holding that con- 
sideration and necessity were not proved. The 
lower appellate Court reversed this decree 
on the ground that onus was not rightly 
placed on plaintiff. — 

Mr. Daulat Ram, for the Appellant. 

Sardar Kharak Singh, for the Respond- 
ents, 


Judgment.—tThis application for re- 
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vision was admitted under section 79 (1) 


(a) and (b) of the Punjab Gourts Act. 


The facts are given clearly and fully in the 
judgments of the lower Courts and need not 
be repeated. 


The main point for decision is upon 
which party did the.onus lie. The sale 
having been of ancestral land by a child- 
less male proprietor governed by customary 
law, the principle laid down in Gújar v. 
Sham Das (1) must be held to be applicable. 
I do not see any reason why this case should 
be treated differently from those where 
reversioners sue to set aside an alienation. 

The onus of proving that an alienation 
is for consideration and necessity is always, 
in the first instance, upon the alienee or 

s 


(1) 107 P, R, 1887. 


x 
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his representatives, whether the latter are 
suing for possession or the reversioners for 
cancellation of the alienation. 

. The learned Divisional Judge lays stress 
upon the fact that Hira Singh never took 
any steps to get the sale cancelled, but 
it must also be remembered that the plain- 
tiffs slept over their rights, and took no 
steps to get possession of this land till 
11 years after mutation in their favour. was 
rejected. 

I must hold that the lower appellate Court 
was wrong in laying the onus on the repre- 
sentative of the vendor. 

In regard to necessity both the Courts 
have concurred in holding that it is not prov- 


‘ed. I have heard the evidence and I agree with 


them. 
I, therefore, accept the appeal and, sett- 
ing aside the order of the lower appellate 


-Court, restore that of the first Court dismiss- 


ing plaintiffs’ claim, but having regard to all 

the circumstances of the case, I leave the 

parties to bear their own costs in all Courts. 
Appeal accepted, 





MADRAS HIGH COURT. 
Second Civit APPRAL No. 1591 or 1908. 
April 29. 1910. 

Present:—Sir Ralph Benson, Judge, and 

Mr. Justice Krishnaswami Aiyar. 

SUDAILAMUTHU PILLAY— 

APPELLANT 
Versus 

MUTHUSAWMI PILLAY AND orwers— 


RESPONDENTS. 
Suit for sale on mortgage—Interests of puisne mort 
gagees and purchasers not set out in the plaint —Dismis- 


sal of swit. 
A. suit by a mortgagee for sale of the mortgaged 


property should not “be dismissed because the plain. 
tiff has failed to set out in his plaint the in- 
terests of parties in possession in the mortgaged 
property. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Tuticorin in 
Appeal Suit No. 90 of 1907, presented against 
the decree of the Court of the District 
Munsif of Tuticorin in Original Suit No. 244 
of 1906. 

Judgment.—The mortgagee sues for 
sale. Defendants Nos. 2 and 3 are in posses- 
sion respectively of the 2nd and Ist item of 
properly comprised in the mortgage. The 
Munsif made a decree for a portion of the 
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mortgage-money making item No. 2 liable, On 
appeal by the 2nd defendant, the Subordinate 
Judge has dismissed the suit. Itis impos- 
sible to appreciate his reasons. Because a 
puisne mortgage discharged by the 2nd de- 
fendant is not mentioned in the plaints and 
the purchases of 2nd and 3rd defendant are 
ignored, he says the suit ought to be dismiss- 
ed. We think the conclusion stated does 
not follow. The plaintiffis not bound to 
know or set out the interests of parties in 
< possession, in the mortgaged property. The 
decision is clearly wrong. We set aside the 
decree of the Subordinate Judge und remand 
the case for disposal according to law. The 
appellant is entitled to thecosts of this appeal. 
The costs in the Court below will be provided 
for in the revised decree. 

: Appeal allowed. 


ALLAHABAD HIGH COURT. 

Lerrers PATENT APPEAL No. 47 or 1910, 

June 10, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
PARDAS SINGH AND anoraer—APPELLANTS 
versus 
DWARKA SINGH AND ANOTHER—- 
RESPONDENTS. 

Transfer of Property Act (| Vof 1882), s. 87—Time 
fined for payment—Mortgagor's right to redeem after ev- 
piration of time but before order absolute. 

A mortgagor can redeem the mortgaged property 
at any time before the es for foreclosure is made 
absolute. 

Poresh Nath Mojwmdar v. Ramjodu Mojumdar, 16C, 
246; Ajudhia v. Baldeo, 21 ©. 818 atp. 824; Ramech 
v. Ram Krishna, 27 o. 705; Narayana Reddi v. 
Papaya, 22 M. 138; Nabati v. ' Mitter Sen, 20 A. 446 
Salig Ram v., Muradan, 25 A, 231, referred to. 

Ram Lal v, Tulsha Kunwar, 19 A. 180, not followed. 

Letters Patent Appeal against the decree 

‘of Mr. Justice Karamat Husain, dated the 
Sth March 1910, inS. A. No. 386 of 1909. - 

Mr. Parmeshwar Dyal, for the Appellants. 

Judgment,.—tThe point raised in this 
appeal is concluded by a great weight of 
authority. The right of redemption, it has 
been held,, is not lost until the order ab- 
solute for foreclosure is made. In other 
words, that the mortgagor can redeem the 
murtgaged property before the decree is 
made absolute. This was decided in the case of 
Poresh Nath Mojumdar, y. Ramjadu Mojumdar 
(1)? Audhia Y. Baldeo Pershed Singh (2); 


(1) 16 C, 246. è (2) 210. €18 at p. 824, 
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In re SARJU SARUN V. EMPEROR, 


Ramesh v. Ram Krishna (8) ; Narayana Reldi 
v. Papaya (4); Nabati v. Mitter Sen (5) and 
Sahg Ram v. Muradan (6). The learned Vakil + 
for the appellant, however, relies upon the 
case of Ram Lal y. Tulsha Kunwar (7), which 
is certainly in favour of the view presented 
by him. That case, however, was not follow- 
ed by one of the learned Judges who took part 
in the decision and it has never, so far as we 
are aware, been followed in any Court. We 
dismiss the appeal. 
Appeal dismissed. 


(3) 27 ©. 705 
(4) 22 M. 133. 
(5) 20 A. 446. 
(6) 25 A. 281, 
(7) 19 A. 180, 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 254 or 1910. 
June 11, 1910. 

Present :—-Mr. Justice Tudball. 

In re SARJU SARUN—Appiicant 
versus 
EMPEROR—Obpposite 
PARTY. 

Penal Code (Act XLY of 1860), s. 208—False evi- 
dence given on questions by police during investigation, 

Section 208 of the Indian Penal Code, 1860, does not 
apply ta the case of a person who gives false evi- 
dence as a witness to the police in the course of their 
investigation, and that only in reply to questions put 
to him. It contemplates information volunteered by 
some person. 


Application for revision of an order of the 
Sessions Judge of Allahabad. 

Mr, Satya Chandra Mukerji, for the Ap- 
plicant. . 

The Assistant Government Advocate, for the 
Crown. _ 

Ordeér.—tThe facts of the case, out of 
which this application for revision has 


- arisen, are briefly as follows :—The house of 


one Musammat Bahni was broken into and 
certain, property stolen during her absence. 
The matter was reported to the police who 
commenced an inquiry. Suspicion was ap- 
parently thrown upon two persons, Nandu 
and Kundan, who in their turn suggested | 
that the police should make inquiries from 
persons who ‘were accustomed to visit 
the lady. In the course of the inquiry the 
police officer sent for the applicant Sarju 
and examined him. In answer to questions 
put by the police officer, he made » certain 
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statements suggesting that Nandu and Kundan 
had committed the'theft and that they had 
melted down certain stolen property in 
their house that same night. In respect 
of this statement he was prosecuted and con- 
victed by the joint Magistrate of the offence 
of defamation and was sentenced to a fine 
of Rs. 50. On appeal the Sessions Judge 
has held that the facts did not constitute 


the offence of defamation, has acquitted him - 


of that offence, but has on those some facts 
convicted him of an offence under section 203, 
Indian Penal Code, and maintained the fine. 
The sole point raised in the present applica- 
tion is that the facts found do not constitute 
an offence under section 208, Indian Penal 
Code. [In my opinion, this contention is well- 
founded. The evidence of the police officer 
who made the inquiry was taken by the 
Sessions Judge. He distinctly states that 
the applicant volunteered no “information, 
that he examined him as a witness, and he 
made statements in reply to the questions 
put to him. Section 203 lays down that, 
however, knowing or having reason to 
beleive that an offence has been committed, 
gives any information respecting that offence, 
which he knows or believes to be false, 
shall be punished ete. Section 203 clearly 
was not intended by the legislature to 
apply to the case of a person who gives 
false evidence as a witness to the police in 
the course of their investigation, and that 
only in reply to questions put to him. 
It clearly contemplates information volun- 
teered by some person. In my opinion, the 
conviction under section 203 is bad. I, there- 
fore, set it aside. The fine, if paid, will be re- 
funded. 
Conviction set aside, 





ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 238 or 1910, 
June 10, 1910. 
Present: —Mr. Justice Chamier. 
BHOLU AND orwers—-APPLICANTS 
versus 
EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898, ss. 195, 
476—"Subordinate”—- Whether the successor of a Judge, 
can take proceedings under the sections--Sanction to pro- 
secute--Vague sanction. 
S, a Sub-divisional officer, commenced procedtl- 
ngs under section 476 of the Criminal Procedure 


. 
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Code, 1898. Betoro passing the final orders, he 
reverted to his substantive post of a Deputy Magis- 
trate in the same Sub-division. His successor, 
C, thinking that S was subordinate to him gave sanc- 
tion under section 195 (i) (b) of the Code: 

Held, that O had no authority to proceed under 
soction 195 (1) (b), as S was not subordinate to him 
within the meaning of section 195 (7). 

C could, howevor, take action under section 195 
or 476 of tho Code as the offences had been com- 
mitted in his own Co:rt, though not when he was 
the presiding officer. 

Girwar Prasad v. King-Emperor, 6 A. L. J. 892; 1 
Ind. Cas. 306, 9 Cr. L. J.209, followed, 

Begu Singh v. King-Emperov, 34 C. 551; 5 0. L. J. 
503; 11 0, W. N. 568; 5 Cr. L. J. 393; 2 M. L. T. 293 
(F.B.), not followed. 

Where a sanction order said that the accused 
were to bo prosecuted in respect of the complaint 
of a certain date and asa matter of fact there was 
no complaint of that date: 

Held, that the order was bad for vagueness, 


Application for revision. 

Mr. Nihal Chand, for the Applicants. 

The Assistant Government Advocate, for the 
Crown. 

Order.—On September the 20th of 1902, 
one Bholu filed a complaint against Hira 
Charan under section 279, Indian Penal 
Code, in the Court of the Sub-divisional 
Officer at Roorkee, the presiding officer being 
then Chaube Salig Ram. In October that 
Officer dismissed the complaint as false and 
called upon Bholu and some of his witnesses 
to show cause why action should not be 
taken against them under section 476, Coda 
of Criminal Procedure. Before the case 
came on for hearing, Chaube Salig Ram had 
reverted to his substantive appointment as 
Deputy Magistrate in the District and was 
succeeded as Sub-divisional Officer by Mr. 
Chamier. The latter, after taking some evi- 
dence, came to the conclusion that he had 
no powerto act under section 476, Code of 
Criminal Procedure, but that he had power 
to act under section 195 (1) (b) of the same 
Code, being of opinion, it appears, that 
Chaube Salig Ram was subordinate to him 
within the meaning of that section, and 
he proceeded to direct that Bholu shoald 
be tried under section 211, Indian Penal 
Code, and his witnesses under sections 211, 
109, and section 193, Indian Penal Code. 
Being of opinion that there was no Court 
at Roorkee competent to try the case, he 
sent the case to the Distri Magistrate who 
made it over to Mr. Shaw, Magistrate first 
class at Saharanpur. On behalf‘tof the ac- 
cused, objection was takea before that officer 
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to the legality of the proceedings, firstly, on 
the ground that Mr. Chamier had no power 
to proceed under section 1:5, Code of Crimi- 
nal Procedure, and, secondly, on the ground 
that the sanction had been given in very 
general terms, and the accused were not in a 
position to know what statements were al- 
leged to be false. In’ particular it was 
pointed out that the order was that they 
should- be prosecuted in respect of a com- 
plaint dated September the- 21st, whereas 
there was no complaint of that date. Mr. 
Shaw accepted these contentions and asked 
the District Magistrate to give fresh sanction. 
-The District Magistrate refused. 

In my opinion, it is quite clear that Mr. 
Chamier had no authority to act under sec- 
tion 195, Code of Criminal Procedure, on the 
ground -that Chaube Salig Ram was sub- 
ordinate: to him. See sub-section (7) of sec- 
tien 195. Bat he had power to act under 
section 195 because the offences were com- 
mitted in his Court, though not when he 
was the presiding officer. His order is, how- 
ever, objectionable, on the score of vague- 
ness, There isno complaint of September 
the 21st. 

The order does not show the statements 
in respect of which the witnesses are to be 
prosecuted. Ibwas contended here that Mr. 
Chamier as Sub-divisional Officer could not 
act under section 476, Code of Criminal Pro» 
cedure, and that the only person who 
could act was Chaube Salig Ram. I cannot 
-accept this contention. It has been held in 
Begu Singh v. King-Empetor (1), by five 
Judges to one, that the only person who 
can act under section 476 is the Magistrate 
or Judge who tried the case ; but that view 
was not accepted by this Court i in the case of 
Qirwar Prasad v. King-Emperor(2). As stated 
above, Chaube Salig Ram commenced pro- 
ceedings under section 476. He did soim- 
mediately after the dismissal of the com- 
plaint, and I find it impossible to hold 
that his successor in office had no power 
to continue the proceedings initiated by 
him. J hold that Mr. Chamier had power 
to proceed either under section 195 or ander 
section 476, but his order is open to the 
second objection stated by Mr. Shaw in his 
order of the 24th of March, 1910. I, 


(1) 840. 551; 5 C. In J. 508; 110. W. N. 568; 5 
Or. L. J. 398 ; 2 M. L. T. 298 (F. B.). 


(2) 6 A. L. J. 892; 1 dnd, Cas. 806; 9 Cr, L. J. 209, 
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therefore, get aside the order of the Sub- 
divisional Magistrate ‘dated the llth of 
March 1910, and direct him to take up 
the case under section 476, Criminal Pro- 
cedure Code, and dispose of it according lo law, 
with reference to these remarks. 

Case remanded, 





CALCUTTA HIGH COURT. , 
Civiu Ronn No. 2694 or 1910. 
July 4, 1910. 

Present :—Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 
PALTURAM SINGH AND orpers—Juve- 

MENT- DEBTORS PETITIONERS i 
versus . 
KAMINI MANI DASI-—-DEOREE-BOLDER— 
- RESPONDENT. 

Civil Procedure Code (Act V'of 1908), O. XXI, 
R. 89—Deposit by judgment-debtor to have sale set 
aside—Deposit short—-Mistake of gudgment-debtor, 
attributable to act of Couri—8um calculated by 
ezeculion clerk and assured to be correct by sherista- 
dar. 

A judgment-debtor deposited, under Order XXI, 
Rule 89 of the Civil Procedure Code, in Court within 
the prescribed period, a sum calculated by the 
execntion clerk and assured by the sheristadar 
to be correct as the sum to be deposited to have 
a sale set aside. Subsequently it was found that 
the amount was short by Rs. 80 which the judg- 
ment-debter promptly paid, but the prescribed 
period had expired afew daysbefore the payment 
was made: 

Held, that the judgment-debtor made a bona 
fide mistake which was attributable to an act 
of the Court and that the sale should be set aside. 

Chundhi Charan Mandal v. Banke Behary Lal Mandal, 
26 ©. 449 (F. B.); 3 C. W, N. 288; referred to. 

Rule againstthe decree of the District Judge 
of Cuttack, dated April 30, 1910, reversing 
that of the Sab-Judge of Cuttack, ‘dated Feb- 
ruary 12, 1910. 

Babus "Bordo Nath Dutt and Tarakeswar Pal 
Chowdhury, for the Petitioners. 

Babus Dwarka Nath Chuckerbutty and 
Suresh Chandra Chakravarti, for the Opposite 
Party. 

Judgment.—This was a Rule issued 
by a Bench of this Court upon the opposite 


party to show cause why the order of the, 


District Judge reversing the order of the 
Subordinate Judge setting aside a-sale on 
the ground that the money had been deposited 
within the purview of Order XXI, Rule &9 
of the Code of Civil Procedure, should not 
be set aside on the grounds contained in 
the petition, 


= 
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It appears that on the 3lst Septembər 
1909, the decree-holder filed the sale procla- 
mation without filling up the figures. On 
the 22nd September the judgment-debtors 
paid in Rs. 80 which was duly certified by 
the decree-holder. An account was then 
made up and by the act of the Court it was 


entered in the sale proclamation that 
Rs. 482-12-8 was due and that the 
sale will be held for that amount. The 


proclamation so completed was issued under 
the signature of the Court on the 25th Sep- 
tember 1909. The property was sold on the 
15th November 1909 and purchased by the 
decree-holder through her pleader. The pro- 
perty is the dwelling house of the judgment- 
debtors with lakhiraj land attched to it and 
is said to be worth Rs. 3,000. The jadg- 
ment-debtor made certain enquiries from 
the execution mohurtr and was told that 
Rs. 402 odd and Rs, 25 at 5 per cent. com- 


pensation had to be paid. He further says — 


that the shertstadar added his assurance that 
this was correct. He accordingly paid up 
Rs. 427 and odd into Court that day and 
applied to have the sale seb aside. It was 
then found that the amount was short by 
- Rs. 80 and this amount was paid up on the 
23rd December: The Subordinate Judge 
held that this delay in paying the. Rs. 80 
was due toa bona fide mistake and ordered 
the sale to be set aside. The learned District 
Judge has reversed the decision of the Sub- 
ordinate Judge holding that the conduct of the 
mohurir could not be held to be an act of the 
Court. 

Now itis in this finding that the learned 
District Judge has fallen into an error and 
` laid the case open to revision. Itis true 
that the interview with the mohurir and 
sheristadar is all set out in the petition, but 
this is nob the ground upon which the 
judgment-debtor based his case. That ground 
js that the sale proclamation which showed 
that the amount due was Rs, 482-12-3 was 
onthe face of it dated the 21st September 
1909 and that after having paid Rs. 80 on 
-the 22nd, the petitioner naturally believed that 
he would only have to pay Bs. 402 and odd 
thereafter and this belief was confirmed by an 
interview with the amla, which latter is the 
only point the learned Judge has thonght 
fit to consider. .But we have to consider 
whether on the face of the sale proclamation 
the judgment-debtors were not misled. The 
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entry of Rs. 4529-19-98 is admittedly an act 
of the Court and it is an act of the Court 
falling within the Full Bench ruling in 
Chandi Charan Mandal v. Banke Behary Lal 
Mandal (1). At page 459, our present Chief 
Justice, then Mr. Justice Jenkins, says — “In 
my opinion, it is essential to the respondent’s 
success that it should be established that he 
has been prejudiced by the act of the Court 
and thatthe mistake made must have been 
attributable to that act;” that is, not that 
the Court had deceived the petitioners but 
that the mistake, which the petitioners them- 
selves had made and which they might 
avoided had they been 
more careful, was attributable to an act of 
the Court. 

It is argued on the other side and the 
argument is supported by the counter-affi- 
davit that no such conversation took place 
and that there was an account paper pre- 
pared in the office between the 23rd and 
25th September which clearly shows what 
was due after the payment of Rs. 80 and 
that the judgment-debtors had free access 
to` that paper. That there was a con- 
versation with the mohurir and that the 
counter-afidavit does not give us a correct 
view of the facts is manifest from the cir- 
cumstance that the account paper does not 
show any mention of the Rs. 25 which had 
been paid as 5 per ‘cent. deposit. It is 
clear, therefore, that this information was 
derived from personal enquiries in the office, 
and it was paid as well as the Rs. 402, 
and there appears to have been no possible 
reason why the judgment-debtors should not 
have paid the much smaller sum of Rs. 80, 
if he had not been labouring under a mistake, 
This is the first point, that they were labour- 
ing under a bona fide mistake and both Courts 
found that. 

The second point is that they were 


pre- 
judiced by that mistake. Their dwelling 
house and lakhiraj surrounding it have 


been sold toastranger, and it must be held 
that this is a Serious prejudice to cultivating 
tenants in this country. 

The third point is that that mistake, 
however unwittingly, is attributable to an 
act of the Court, that is, to fhe insertion of 
Rs. 482-12-8 under date of 21st Septem- 
ber without any intimåtion that that inser. 


tion had not, asa fact, been made, till the 
(1) 26 0. 449; 3'0. W. N, 283, 
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24th of- the same month. There is no 
reason to impute any intention to the Court 
‘to mislead. What was laid down by the 
Chief Justice in the case referred to is merely 
that the mistake must be attributable to an 
act of the Court, however innocent. 

We think that in this case the judg- 
ment-debtors’ mistake is fairly attributable 
to this particular act of the Court, and we, 
therefore, think that ‘the Rs. £0, which was 
accepted by the Subordinate Judge, should 
be considered as proper payment under the 
terms of section 89, as owing to a mis- 
take the amount specified in the procla- 
mation of sale as that for the recovery: of 
which the sale was ordered was actually de- 
posited less the amount which the judgment- 
debtors believed had, since the date of 
proclamation of sale, been received by the 
decree-holder. 

On these grounds, we make the Rule ab- 
solute, setting aside the order of the District 
Judge and restoring that of the Subordinate 
Judge but without costs. 

Rule made absolute. 


INDIAN 





CALCUTTA HIGH COURT. 
Criminar Motion No. 625 or 1910. 
May 16, 1910. 
Present:;—Mr. Justice Harington and 
Mr, Justice Teunon. 
ANU SHEIKH—First Party— 
- PETITIONER 
versus 
JITU SHEIKH AND anctuer—Seconp Party 
— Opposite Party, 

Criminal Procedure Code (Act V oy 1898), ss. 143, 
350-—Case under s. 145—Enquiry—Evidence part- 
ly recorded by one Magistrate and partly by another. 

Section 350 of the Criminal Procedure Code is 
in its terms wide enough to cover every trial 
or enquiry under the Code, and the proceedings 
under section 145 isan enquiry, because in it the 
Magistrate’s duty is to enquire who is in possession of 
the disputed area. 

Therefore, the terms of section 350 apply where- 
ever a Magistrate has ceased to exercise jurisdiction 
therein. 7 

Motion made on behalf of the First Party 
praying that the order of the Deputy Magis- 
trate of Mymensing, dated March 14, 1910, 
directing under section 145 of the Criminal 
Procedure Code that the opposite party is en- 
titled to the possession of the disputed land 
until evicted. therefrdim in due course of law, 
may be seb aside. , 


Babus Sarat Chandra Roy Chowdhury and 
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Oharu Chandra Bhattacharyya, for the Peti- 
tioner. : 

Judgment, —The first point taken 
is that this proceeding having begun before 
one Magistrate and continued and ended 
by another is without jurisdiction. because 
the second Magistrate had no jurisdiction 
to make the order. But section 250 pro- 
vides “whenever any Magistrate, after hav- 
ing heard and recorded the whole ôr any 
part of the evidence in an enquiry or a 
trial, ceases to exercise jurisdiction therein 
and is succeeded by another Magistrate 
who has and “who exercises such jurisdic- 
tion, the Magistrate so succeeding may act 
on the evidence so recorded by his pre- 
decessor, or partly recorded by his predecessor 
and partly recorded by himself or | he 
may re-summon the witnesses: and re- 
commence the enquiry or trial.” Now, 16 
is argued that that section does not apply. 
But that section is ‘in its terms wide 
enough to cover every trial or enquiry 
under the Code of Criminal Procedure and 
the proceeding under section 145,.is we 
think an enquiry, because in it the Magis- 
trate’s duty is to enquire who is in pos- 
session of the disputed area. We think, 
therefore, that the terms of section 350 apply 
wherever a Magistrate has ceased to exer- 
vise jurisdiction therein. Now, in the pre- 
sent case the Magistrate who began ceased-to 
exercise jurisdiction because he was transferr- 
ed, that is to say, his office qua the exercise of 
jurisdiction in this particular case was vacated 
and the case was transferred to the file of 
another Magistrate who then became the 
successor of the Magistrate, who had vacat- 
ed the office in the sense that he exercised the 
jurisdiction over the case which had been exer- 
cised by the Magistrate who had begun the 
case. We think, therefore, that the second 
Magistrate came within section 850, Criminal 
Procedure Code. ; 

Then with regard to the other point, the 
Magistrate has found that the other party has 
been in possession for two: months and that 
bringshim precisely within the proviso of 
clause 4 of section 145, Criminal Procedure 
Code. We cannot, therefore, say that the order 
was made without jurisdiction. For these 
reasons, we think the order must stand as 
bging made with jurisdiction. This applica- 
tion is accordingly refused. 

Application refused. 
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CALCUTTA HIGH COURT. 
Miscertangous Cryin Appean No. 363 of 1909, 
June 21, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

MON MOHAN KARMARKAR—Apprunant 

F VErsUus 
DWARKA NATH KARMAKAR 


— RESPONDENT, 

Hvecution proceedings--Res judicata—Opportunity to 
contest validity of order—Objection by judgment-debtor 
not heard as decree-holder dropped proceedings—Civil 
Procedure Code (Act V of 1908), ss. 47,49, O. XXT, Rule 2 
— When rule 2 applicable—Contest between assignee of 
decree and execution purchaser of judgment-debtor's 
interest —Question whether regular suit is maintainable, 
when not of practical importance—Assignee of decree— 
Equities and defences available to judgment-debtor. . 

A party to an execution proceeding, who allows an 
order for execution to be passed against him at, one 
stage of the proceeding, where he had an opportunity 
to contest the validity of that order, cannot be per- 
mitted at a subsequent stage of the proceeding to re- 
open the whole matter in controversy. 

Mungul Pershad v. Grija Kant, 8 C. 51; 11 ©. L. BR. 
118; 8 I. A. 128, Ram Kirpal v. Rup Kumari, 6 A. 269; 
111. A. 37, Beni Ram v. Nanhumal,7 A.102; 11 
I. A. 181, followed. 

This principle is based on the assumption that the 
person debarred had àn opportunity to contest the 
validity of the order. It has consequently no appli- 
cation when it is proved that there was no adjudica- 
tion by reason of the failure of the decree-holder 
to prosecute the execution proceedings with due 
diligence. k 

Consequently, where there has been no judicial de- 
termination of the objection of the judgment-debtor 
by reason of the default of the decree-holder, ib can- 
not bə held thatthe previous order operates as an 
effective bar to an enquiry into the merits of the 
objection on the occasion of a subsequent application 
for execution, i 

In cases, to which the provisions of O. XXI, Rule 2 
of the Civil Procedure Code, are applicable, if appro- 
priate application has not been made within the pres- 
_ Cribed time, the alleged payment or satisfaction must 
be ignored, and the party, who seeks the benefit there. 
of, cannot indirectly obtain an extension of the period 
of limitation on the ground that the question falls 
within the scope of section 47 and may be determined 
thereunder. : 

Where the contest lies between the assignee of the 
decree and the execution purchaser of the interest 
of the judgment-debtor in the properties covered by 
the decree, and the latter makes allegations of fraud 
and conspiracy between the decree-holder and the 
judgment-debtor in the matter of the assignment 
of the decree, O. XXI, rule 2 has no application to 
the case, which falls within the scope of section 47 
under which the matter may be investigated. 


The question whether a regular suit is maintain- 
able for the determination of the question of fraudu- 
leut assignment or whether it ought to be determined 
in execution proceedings does not become on? of 
practical importance where the Court, in whith tho 
question has been raised, is the Court competent to 
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oxecute the decree ag also to entortain the suit. The 
matter is one of form, and the Court will not, by a 
strict adherence to the form, defeat the ends of justice. 

Under section 49 of the Civil Procedure Code, the 
assignee of a decree stands in no better position than 
the assignor and takes it subject to all the equities 
and defences subsisting at the time of the assignment 
which the judgment-debtor could have asserted against 
it in the hands of thejudgment-creditor, notwithstand- 
ing that, the assignee may have had no notice thoreof. 


Appeal from the order of the District 
Judge of Dacca,dated May 7, 1909, confirming 
that of the Munsif of Dacca, dated March 23, 
1909. 

Babus Ram Ohandru Majumdar and Ohandra 
Sekhar Banerjee, for the Appellant. 

Babus Mohéndra Nath Roy and Harendra 
Narain Mitra, for the Respondent. 

Judgment.—wWe are invited in this 
appeal to consider the propriety of an order 
made by the Court below in concurrence with 
the Court of first instance, by which execu- 
tion has been allowed to proceed on the basis 
of a mortgage decree. On the 13th June, 
1904, one Judhistir Karmakar obtained a 
decree on a mortgage against Shib Chandra 
Karmakar upon confession of judgment. As 
the decretal debt was not paid within the 
period of grace, the decree-holder obtained an 
order absolute on the 27th August 1904. On 
the 19th March 1907, the decree-holder assign- 
ed the decree in favour of Dwarka Nath Kar. 
makar, called the assignee in these proceed- 
ings and now respondent before this Court. 
On the 6th June 1907, the assignee applied 
for substitution of his name and for leave to 
execute the decree. The notice required by 
section 232 of the Code of 1882 was served 
on.the transferor and the judgment-debtor 
on the 18th June 1907. As no objection was 
taken, the application of the assignee was 
granted on the 6th July 1907. Sale-proclamas 
tion was subsequently issued in due course and 
the sale was fixed to take place on the 19th 
November, 1907. On that date, the assignee 
intimated to the’ Court that hewas not anxious 
to proceed with execution further at that 
stage, and consequently the application was 
dismissed. Meanwhile, at a sale held in exe- 
cution of a decree against the judgment-debtor, 
Shib Chandra Karmakar, obtained by another 
creditor Sarada Ranjan Karmakar, the mort- 
gaged properties had been purchased on the 
19th September 1907 By one Mon Mohan 
Karmakar called the purchaser in these pro- 
ceedings and now appellant before this Court, 
This sale was confirmed on the 21st November. 
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1907, and the sale-certificate wae issued in 
due course. On the llth January, 1908, the 
assignee presented a second application for 
execution; the 9th March, 1908, was fixed for 
the sale, and the sale proclamation was order- 
“ed to issue. On the 12th March, 1908, Mon 
Mohan, the purchaser, presented a petition of 
objection in which he urged that the sale 
ought not to be held substantially for two 
reasons: namely, first, that the judgment- 
debtor has satisfied the decree by payment 
to the decree-holder of .the judgment-debt 
in full in October and November, 1906, 
and that consequently the assignee - did 
not by his purchase acquire any enforceable 
right; and, secondly, that the assignment 
was afraudulent decree by the judgment- 
debtor to defeat the just claims of his 
other creditors, as, in-spite of the satisfac- 
tion of the decree, he had obtained the assign- 
ment for his own benefit in the name of the 
brother-in-law of his eldest brother, Krishna 
Gopal Karmakar. On the day fixed for the 
determination of the validity of this objection, 
the purchaser happened to be absent and his 
petition of objection was consequently dis- 
missed for default on the 13th June 1908. 
The assignee was represented on the occasion 
and was directed by the Court ‘to take steps 
for execution of the decree. On the 18th 
June, he deposited the fees for the issue of 
the sale proclamation but as he did not Ale 
the forms duly filled in, no further action was 
taken by the Court. On the 8rd July 1908, 
the purchaser made an applicationfor a review 
of the order of rejection of his petition, and 
he assigned various grounds to explain why 
he had faiied to be present on that occasion. 
. On the 27th July, 1908, the purchaser pre- 
sented a fresh petition in which he put forth 
various objections to execution of the decree 
by the assignee. The application for review 
and the fresh petition of objection, however, 
could not be considered on the merits, inas- 
much ason the 10th August, 1908, the origi- 
nalapplication for execution was dismissed 
for zon-prosecution. On the same dey, the 
petition of objection was rejected without 
trial on the ground that, as the application 
for execution had been dismissed, it was not 
necessary to deal with the objection. Some 
days later, on the “27th August, 1908, the 
application for review was also dismissed for 
default. On thel0th December, 1908, the 
assignee presented his “third application for 
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execution, and thus initiated the proceedings 
which are now before the Court. On the 28rd 
January, 1909, the purchaser preferred his 
objections substantially identical with all 
thuse embodied in the applications of the 
12th March and the 2ith July, 1908. The 
Court of first instance overruled the objec- 
tions on the ground that, as no application 
had been made to certify satisfaction of the 
decree undep section 258 of the Code of 1882 
within the period prescribed by art. 173A of 
the Limitation Act of 1877, the alleged pay- 
ment could not be recognised by the execution 
Court, and that consequently the decree-holder 
was entitled to execute the decree. Upon 
appeal, this order has been confirmed by the 
learned District Judge, not only forthe reasons 
assigned by the original Court but also on 
the additional ground that as the objection 
taken in the previous execntion proceedings 
had been unsuccessful it could not be re- 
peated so as practically to re-open the 
matter in controversy. The purchaser has 
now appealed to this Court, and on his behalf 
the judgment of the District Judge has been 
assailed on two grounds, namely, first, that 
the order of dismissal ofthe previous petitions 
of objection does not operate as an insuper- 
able bar to the consideration of the matter on 
the merits, because there was no investigation 
and no decision by reason of the default of 
the assignee and, secondly, that neither section 
258 of the Code of 1882 nor Order XXI, Rule 
2 of the Code of 1908, has any application. 
These positions have been strenuously contest- 
ed on behalf of the respondent, and it bas fur- 
ther been urged on his behalf that the truth 
or otherwise of the allegation of fraud made 
by the appellant can be determined, not 
under section 244 of the Code of 1882, but in 
a regular suit appropriately framed for the 
purpose. 


In so far as the first of these contentions is 
concerned, it is clear from an examination of 
the record that the view taken by the District 
Judge cannot be supported. Ltmay be conceded 
that, as laid down by their Lordships of the 
Judicial Committee in the cases of Mungul 
Pershad Dichit v. Grija Kant Lahiri (1): Ram 
Kirpal v. Rup Kumari (2) and Beni Ram v, 
Nanhumal (8), a party to an execution pro- . 
ceeding who allows an order for execution to 

(1) @ 0. 51; 11 O. L. R, 118; 81, A, 123. 


(2) 6 A. 269; 11 I. A. 37. 
(8) 7 A, 102; IL I. A. 181, 
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be passed against him at one stage’ of the 
proceeding, where he had an opportunity to 
contest the validity of thatorder, canuot be 
permitted at a subsequent stage of the pro- 
ceeding to re-open the whole matter in contro- 
versy. This principle, which is founded on 
the obvious reason that, if the contrary view 
were maintained, there would be no end to 
litigation, is based on the assumption that the 
person. debarred had an opportunity to contest 
the validity of the order. As Mr. Justice 
West puts it in Shiekh Budan v. Ram Chandra 
(4), the doctrine rests on the ground that the 
judgment-debtor, though called on to dispute, 
-if he wishes or if he can, a certain proposition 
of right and consequential demand of relief 
or action by the judgment-creditor, either 
fails in his contention to the contrary or at 
any rate allows the judgment to go by de- 
fault. To put the matter in another way, 
the éssence is that the matter has either 
been controverted as well as determined, or 
that it bas been allowed to be decided 
to the detriment of the judgment-debtor 
when he had fall opportunity to establish 
his defence. 
no application when it is proved that there 
was no adjudication by reason of the failure 
of the decree-holder to prosecute the execution 
proceedings with due diligence. Consequently, 
where*there has been no judicial determina- 
tion of the objection by reason of the default 
of the decree-holder, as in Bholanath v. Pra- 
fullanath (5) and Hira Lal Bose v. Dwija 
Churan Bose (6) or by reason of the de- 
fective notice served upon judgment: debtor, 
as in Sheikh Budan v. Ram Ohandra (4); 
“Narayana Puttar v. Gopal Krishna Chetti (7) 
and Ramasamt Naik v. Ramasami Pattar (8) 
or by reason of a fraudulent suppression of all 
notices issued upon the judgment-debtor as in 
Mazzem Hossain v. Sarat Kumari (9), it can- 
not rightly be held that the previous order 
operates as an effective bar to an enquiry into 
the merits on the occasion of a subsequent 
application for execution. In the case before 
us, ibis truethat when the petition of objections 
of the purchaser was dismissed for default 
on the'13th June, 1908, the assignee was 


present, and consequently if proceedings had 
(4) 11 B. 537. 
(5) 28 0. 122. 
(6) 3 ©. L. J. 249; 100. W. N. 209. 
(7) 28 M. 355; 15 M, L. J. 247. 
(8) 30 M, 255; 2 M. L. T. 167; 17 M. L. J. 201.» 
(9) 11 C. L. J. 857; 5 Ind. Cas. 89; 14 U. W. N. 433. 


The principle consequently has’ 
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stopped at that stage, the order of dismissal 


might have operated as a bar as in the 


_ nature of a judgment by default [see Sheoraj 


Singh v  Kameshar Nath (10).] But after 
the dismissal of the petition of objections, 
there was an application for review of the 
order and there was also a fresh petition of 
objections to further progress with the exe- 
cution proceedings. In ordinary course these 
applications would bave been determined on 
the merits, but for the dismissal of the exe- 
cution proceedings by reason of the dcfault 
of the assignee. Itis worthy of note, as we 
have already stated, that the Vourt expressly 
declined to deal with the application for re- 
view as also the petition in which the objec- | 
tions were urged solely on Lhe ground that, 
as the execution proceedings had terminated, 
it was needless to investigate the matter. We 
must, consequently, hold that it is still open 
to the appellant to urge the objections em- 
bodied in the applications of the 12th March 
and the 27th July 1908. The first ground 
taken on behalf of the appellant must conse- 
quently be sustained. 

In support of the second ground taken on . 
behalf of the appellant, is has been argued 
that although the time during which the 
decree-holder might have been compelled to 
certify satisfaction of the decree under section 
258 of the Code of 1852 has expired, it is 
competent to the Court to determine the 
validity of the objection under section 244; ` 
and in support of this proposition reliance 
has been placed upon the case of Denobundhu 
v. Harimati (11). As pointed out, however, 
in the cases of Gadadhar Panda v. Sham 
Churn Naik (12) and Kamini Debi v. Aghore 
Nath Mukherjee (13), this position cannot be 
sustained [see also the cases of Ganapathy 
v. Changa (14) and Veerappa Chettiar v. 
Arumugam Poosaray- (15), where the con- 
trary view taken in Ramayyar v. Ramayyar 
(16) was not followed and the rule laid down 
in Periatambi v. Vallaya (17) was adopted]. 
If we were to accede to the argument of the 
learned Wakil for the appellant, the effect 
would be that Art. 173A of the Limitation 

(10) 24 A. 282, i 

(11) 81 C. 480. 

(12) 12 C. W. N. 485. 

(18) 11 C. L. J. 91; 4 Ind. Cas. 402. 


. 812. . te 
09) 21 
(17) 21 
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Act would be completely nullified. It must 
consequently be maintained that in cases, to 
which the provisions of section 258 are appli- 
cable, if appropriate application has not been 
made within the prescribed time, the alleged 
payment or satisfaction, mustbe ignored, and 
the party who seeks the benefit thereof can- 
not. indirectly obtain an extension of the 
period of limitation on the ground that the 
question falls within the scope of section 244 
and may be determined thereunder. While, 
therefore, we overrule the contention of the 
appellant that the case treated as one under 
section 244 is not open to objection on the 
ground of limitation, we must examine the 
question whether section 258 or the corre- 
sponding pr ovision of the Code of 1908 (Order 
XXI, Rule 2) has any application to the cir- 
cumstances of the present case. It will be 
observed that in the case before us, it is not 
the judgment-debtor who seeks to obtain 
against the execution creditor the benefit of an 
uncertified payment, adjustment or satisfac- 
tion; the contest lies between the assignee of 
the decree on the one hand and on the other, 
the execution purchaser of the interest of the 
` judgment-debtor in the properties covered by 
the decree. No doubt, on the principle recog- 
nised by a Full Bench of this Court in the case 
of Ishan Chunder Sirkar v. Bent Madhub 
Sirkar (18) and in the cases of Radha Kishun 
v. Hem Chandra (19) and Gulzari Lai v. 
Madhoram (20) such purchaser of the equity 
of redemption of the judgment-debtor at a 
judicial sale is ‘a representative of the judg- 
ment-debtor within the meaning of section 
47 of the Code of 1908. It may also be con- 
ceded that assignee of the decree is a represen- 
tative of the decree-holder within the mean- 
ing of thesame section [Dwar Buksh Sirkar 
v. Fatih Jali (21), Ganga Das v. Yakub Ali 
(22), Badri Narain v. Jai Kishen (23)), 
The question now in controversy between 
the parties is consequently one which arises 
between the representatives of the parties 
to the suit and obviously relates to the 
execution, discharge or satisfaction of the 
decree. From this point of view, the 
question, in our opinion, attracts the opera- 
tion of section 47 of the Code of 1908. But 
(18) 240. 62; 10. W. N. 36. 
(19) 11 C. W. N. 495. 


(20) 26 A. 447. 
(21) 26 C. 250; 30. W. N. 222. 
(22) 27 C. 670. 2 


(23) 16 A. 488. 
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this does not necessarily justify the inference 
that the-question also falls within the scope 
of Order XXI, Rule 2 of the Code. The argu- 
ment of thelearned Vakil for the respondent, 

that the question, is comprised within the 
scope of the latter Rule, is based upon the 
fallacy that no question can arise between 
the representatives-in-interest of the parties to 
the suit other than those which may arise 
between the parties themselves. The gonten- 
tion on behalf of the respondent is founded on 
the assumption that, if the original judgment- 
debtor had sought to prove as against the 
original decree-holder, the alleged uncertified 
payment or satisfaction he would have been 
met by the provisions of Order XXI, Rule 2, 
read with art. 174 of the Limitation Act of 
1908 and that, consequently, .when the ques- 
tion is raised between the representatives-in- 
interest of the parties, the same result must 
follow. This, it may be conceded, would 
ordinarily be so; Panduranga Mudaléar v. 
Vythilinga Reddi (24), But the argument 
overlooks the fandamental poiut that here the 
representative-in-interest of the judgment- 


‘debtor makes allegations of fraud and con- 


spiracy between the decree-holder and the 
judgment-debtor in the matter of the assign- 
ment of the decree. As already stated, his 
case is that, although the judgment-debtor 
has satisfied the decree, yet with a, view 
to defraud his other creditors, he has, with 
the assistance of the decree-holder, obtained 
an assignment of the decree for his own 
benefit in the name of a near relative, 
so that he may use it as a shield for his own 
protection. We are not:prepared to hold 
that Order XXI, Rule 2, was ever intended to 
apply toa case of this description. The sub- 
stantial questions in controversy here are two- 
fold, namely, first, whether the assignee 
of the decree who makes the application 
under Order XXI, Rule 16, is to be treated 
as the purchaser of an enforceable right 
even if it is established that the decree 
which he professed to buy had been satisfied 
in full by the judgment- debtor, and, secondly, 
whether, if the assignee is in reality no other 
than the judgment-debtor himself, he can 
execute the decree against the purchaser of 
the equity of redemption. These clearly are , 
questions within the scope of section 47, but 
beyond the scope of Order XXI, Rule 2, and 


consequently it cannotbe successfully contend- 
(28) 30 M. 537; 2 M. L. T. 466; 17 M. L. J. 417, 
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ed that the Rule relied upon offers any 
effective bar to the investigation of the matters 
in controversy. It has, indeed, been suggested 
by the learned Vakil for the respondent that 
the matter is beyond the scope of section 
244 of the Code of 1882, and sectio. 47 of 
the Code of 1908, and our attention has been 
drawn to the case of Bomanapati v. Chinta 
Kunta (25) to show that a suit lies at the in- 
stanee of the assignee ofa decree for a decla- 
ration as to the validity of his assignment. 
This, however, does not show that the ques- 
tion may not be investigated under section 244, 
Civil Procedure Code, and, in fact, the terms of 
that section, as we have already explained, 
are wide enough to comprise within its" scope 
an enquiry of the character now before us. 
But we may add that the question, whether 
a regular suit is maintainable for the deter- 
mination of the question of fraudulent assigr- 
meut or whether it ought to be determined 
in execution proceedings, is of no practical im- 
portance, because, in the case before us, the 
Court in which the question has been raised is 
the Court competent to execute the decree as 
also to entertain a suit, if it were brought by 
the appellant for a declaration that the decree 
was Satisfied and the assignment had been 
fraudulently obtained by the judgment-debtor 
with a view to defraud his creditors nor does 
any question of limitation arise because, while 
the assignment was made on the 19th March, 
1907, the petition of objection was presented 
on the 23rd January, 1909. As no ques- 
tion of jurisdiction or limitation arises, it 
is manifest that the petition of objection 
might be treated as the plaintin a suit, or, 
if a suit were instituted, the plaint might be 
treated as an application in the exeeution-pro- 
ceedings. The matter is plainly one of form, 
and the Court will not, by a strict adherence 
to the form, defeat the ends of justice. This 
rule, which was laid down by Sir Richard 


Couch, ©. J.. in Purmessuree Pershad v. Jankee 


Kover (26), has been repeatedly followed in 
this as also in other Courts [see Azdz-ud-din v. 
Ramarugra (27); Biru Mahata v. Shama Ohurn 
Khawas (28); Shiblakshan Bhagat v. Srimati 
Tarangini Dassi (29); Jotindra v. Mahomed 
(30); Jhamman Lal v. Kewalram (31); Lalman 

(25) 26 M. 264. (26) 19 W. R., 90. ` 

(27) 14 C. 605. l 

(28) 22 C. 483, 

(29) 8 O. L. J. 20. 

(80) 32 C, 382, 7 . 

(81) 22 A, 121. 
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Das v. Jagan Nath Singh (82); Sadho v. 
Abhenandan (83); Siddipal v. Vabang (34) and 
Pasupathy Ayyar v. Kothandi Rama Ayyar 
(35) ] while the learned Judges of the Madras 
High Court have recently held in Thathu Naik 
v. Kondu Reddi (86) that even a written state- 
ment may in a proper case be treated as an 
application in execution proceedings. The 
principle in question has further received legis- 
lative recognition in the Code of 1908 section 
47, sub-section (4), and the propriety of the 
practice followed by the Court under the 
repealed Code is, therefore, now beyond contro- 
versy. Consequently even if we were disposed 
to treat as well-founded the contention of 
the respondent that the remedy of the appel- 
lant was by way of a suiband not by a peti- 
tion of objection in the execution-proceedings, 
we would have granted leave to him to treat 
the petition of the 23rd January 1909 as a 
plaint and called upon him to pay the deficit 
Court-fees. Whatever view, therefore, may 
be adopted, the truth or otherwise of the 
allegations of the purchaser and their legal 
effect have to be determined. 

As regards the merits of the objection, it 
will be observed that the allegation of the 
appellant is of a two-fold character, namely, 
first, that the judgment-debtor satisfied the 
decree so far back as October or November 
1906, and, secondly, that subsequently, in 
collusion with the decree-holder he took an 
assignment of the decree for his own benefit 
in the name of a near relation. -Nuw, if it is 
found as a fact that the decree has nob been 
satisfied and that the assignee is a bona fide 
purchaser for value, there is no question that 
the decree must be executed.’ If, on the 
other hand, it is found as a fact that the 
decree has been satisfied, but that the assignee 
isa bona fide purchaser for value without 
notice, the question arises, whether theassignee 
is entitled to execute the decree. In our 
opinion, he is not entitled to proceed with 
execution under such circumstances, because 
as laid down in section 233 of the Civil Pro- 
cedure Code of 1882, and section 49 of the 
Code of 1908, the transferee of the decree 
holds the same subject to the equities, if any, 
which the judgment-debtor might have en- 


forced against the original decree-holder. In 
' (32) 22 A. 376, : 

o 26 A. 101. A 

34) 29 M. 343. A 

(35) 28 M. 64. | 

(36) 32 M. 242; 6 M. L, T, 248; 1 Ind. Cas. 237, 
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substauce, the assignee stands i in no better 
position than the assignor, as regards equities 
existing between the original parties to the 
judgment, and takes it subject to all the 
equities and defences subsisting at the time of 
the assigument, which the judgment-debtor 
could have asserted against ibin the hands 
of the judgment creditor, notwithstanding 
the assignee may have had no notice thereof. 
Hence, as well put in the case of Sutton v. 
Sutton (37), if the assignor has no title to the 
judgment, he can convey none to the assignee, 
and, where a judgment once paid, though not 
satisfied of record, is assigned by the judg- 
ment-creditor, the assignee takes it subject to 
all defences and equities which were available 
to the judgment-debtor against the assignor 
[Black on Judgments, Vol. IL section 953 
Freeman on Judgments, Vol. TI section 427]. 

If, again, it is proved that the decree has not 
been formally satisfied but that the assignee 
isa benamdar for the judgment-debsor, he 
ought not to bə allowed to execute the decree 
as against the representative of the latter, b2- 

ciuse the assignment in substance operates 
merely as a satisfaction of thedecree. Finally, 
ifit is found as a fact that the deeree has 
been satisfied and that the judgment-debtor 
has obtained in collusion with the decree- 
holder an assignment thereof with a view to 
defraud his creditors, it is manifest that the 
decree cannot be executed, because, as 
is well observed in the caseof Zimmerman v. 
Gameer (38), the payment of judgment by ore 
primarily liab!e to pay the same, is an abs- 
lute satisfaction and the assignment of the 
judgment to him or to another for him will not 
prevent its extinction (Black on Judgments 
Vol. II section 941: Freeman on Judgments, 
Vol. IL section 466). Under these circum- 
stances, the true nature of the transaction 
must be investigated upon evidence to bə ad- 
duced by the parties. 


- The result, therefore, is that this appeal 
must be allowed, and the orders of the Courts 
below discharged. The case will be remanded 
to the Court of first instance in order that the 
objection taken by the appellant in his peti- 
tion of the 23rd January 1909, may be deter- 
mined. The appellant is entitled to his costs 
both here and in the Court of appeal below, 
Costs of the Court ofdirstinstance will abide 


the result. We aasess the hearing-fee in this 
(37) (1886) 26 S. C. 33; 15. B. 19. 
. (88) (1899) 152 Ind. 553; 53 N. E. 829. 
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Court at two gold mohuis. 
ii i Appeal alowed. 


MADRAS HIGH COURT. 
First Civiu Arrear No. 8 or 1908. 
April 21, 1910. 

Pr esent: —Sir Arnold White, Chief Justice, 
and Mr. Justice Abdur Rahim. 
SREE RAJA DATLA VENKATA 
SURYANARAINA JAGAPATIRAJU 
BAHADUR GARU AND ANOTHER — 
DEFENDANTS —AÅPPELLANTS 
VErSuUS 
GOLUGURI BAPIRAJU-—PLAINTIFE— 


RESPONDENT. 

Sale in exvesution—S ile proclamation—PFalse descrip- 
tion of proprietary rights Suppression of facts —Fraud 
—Auction purchaser benamidar for another—Right to 
suz for cancellation of sale on the ground of fraud— 
Trustee — Benamidar — Contract Act (IX of 1873), 
38. 281, 232—Agent— Undisclosed princi pal—Limitation 
Aci (XP of 1877), Ssh. II. arts. 12, 95, 120— Limit- 
ation. 

A sale proclamation, drawn upon false and mis- 
leading information, deliberately so given by the 
decree-holder, described the judgment-debtor to have 
absolute proprietary right (which he had not) in the 
property. The auction-purchaser, who did not know 
tho true nature of the judgment-debtor’s interest, was 
indaced tobuy the property by the false statement 
contained in ths sale proclamation. When the real 
facta camo to his knowledge he sued. to have the sale 
cancelled and the purchase-money refunded with 
interest. The decree-holder pleaded () that no fraud 


` had been committed on the plaintiff auction-pur- 


chaser, (i!) that the-plaintiff, as a mere benamidar of 
ous D, "the real purchaser, had noright to maintain 
the suit, (iii) that the snit- was barred by article 12 
of Limitation Act of 1877: 

Held, (1) that the false description of thejudgment- 
debtor’s interest as a complete interest was a fraudu- ` 
lent misrepresentation, which vitiated the sale, 

(2) That though a benamidar cannot maintain a suit 
based on title, such as a suit in ejectment, still he can 
sue for any relief based on contract in connection with 
the benami transaction, in the view that he was acting 
as agent of an undisclosed principal, and that the 
plaintiff as agent for B was entitled to sue for can- 
collation of the sale anıl refund of money on the 
ground of fraud. 

Pether Perumal Chetty v. Muniands Servai, 85 C. 551; 
12 0. W. N. 562; 7 C. L. J. 528; 5 A. L. J. 290; 14, 
Bar. L. R. 108; 10 Bom. L. R. 590; 18 M. L. J. 277; 4 
‘M. L, T. 12; 4 L. B. R. 266 (P. G.), explained and dis- 
tinguished. 

Annada Pershad Panja v. Prasanna Moyi Dasi, 34 O. 
WIT, 17 M. L. J. 858; 6 C. L. J. 17; 4 A. L. J. 467; 2 
X L. T. 397; 11 0. W. N. 817; 9 Bom, L. B. 743 
(P. C.), distinguished. 

Kutha Per umal Raja v. Secretary of State for India, 
30 M. 245; 17 M. L. J. 174, Hari Gobind Adhikari v, 
Akhoy Kumar Mozwmdar, 16 C. 364, Subbarayer v, 
Asirada Upadesayar, 20 x. 495, Mohen dranath Muker- 


jee v. Hali Proshad Johuri, 80 ©. 265; 7 O, W. N. 229, 


explained and distinguished. 
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(3) That apart from the question of benami, the 
plaintiff as the person who actually bid for the pro- 
perty and became the.certified purchaser was the 
proper person to sue to avoid the sale under the pro- 
visions of the Civil Procedure Code. 

Ranji v. Mahadev, 22 B. 672; Kushal Panchanand ve 
Bhim«bai, 12 B. 594, referred to. 

(4) That the suit was governed by art. 95 of the 
‘Limitation Act and was not barred. 

Sham Lal Mandul v. Nilmani Dasi, 5 C. L. J. 385; 
34 C. 241, followed. 

Obiter dictum:——A benamidar properly so called is 
not 4 trustee, for he is not the owner of the legal 
estate, although he holds the property for the benefit 
of the real owner; nor can a trustee in whom the 
legal estate is vested properly be called a benamidar, 


Appeal against the decree of the Subordi- 
nate Judge’s Court of Cocanada, in Original 
Suit No. 6 of 1904. 

Messrs. P. R. Sundra Iyer and V. Rame- 
sam, for the Appellants. 

Mr, P. Narayanamurthi, for the Respon- 
dent. 

Judgment.—The respondent in this 
appeal, who was the plaintif in the Court 
of first’ instance, bought two villages for 
Rs. 19,100 at a Court sale held on 27th April 
“1907 in the execution of a decree obtained by 
defendants Nos. land 2 in Original Suit No. 29 


of 1900 against defendants Nos. 5 to 8. Defen-. 


dants Nos. 3 and 4, who also had a judg- 
ment against defendants Nos. 5 to 8, received 
a portion of the purchase. money paid by” the 
plaintiff in rateable distribution. The plain- 


tiff sued on the 29th January 1904 to have 


the sale cancelled and for a decree for 
Rs. 25,000, Rs. 19,100. thereof being the 
amount paid by him and the ‘balance 
Rs. 5,900 interest on that sum. The 
grounds, on which the plaintiff bases his case 
for relief, are that: he was induced to bid at 
the sale by the false and fraudulent misre- 
presentations of defendants Nos. 1 and 2 
inasmuch as they stated in the proclama- 
tion of sale that the defendants Nos. 5 to 8 
possessed full interest in the villages which 
were liable to the payment of Rs. 204-8.0 
only as Government assessment and that 
there were no encumbrances on the same, 
suppressing the following material facts, 


_that the villages were granted to that 5th 


defendant and the father of the defendants 
Nos. 6 and 7 on service tenure, that defen- 
dants Nos. 5 to 8 had no right to.alienate 
them, that it was a condition of such tenure 
that on the family alienating the villages, 
the alienee would be liable to pay assess- 
ment at-the rate of 12 annas per rupee on 


‘plaintiff Rs. 20,405 and Rs. 


the annual income and that the property 
was subject to a mortgage for Rs. 30,000 in 
favour of one Gunnam Peddayya. He also 
alleged that since the sale the Govern- 
ment had given notice to the plaintiff calling 
upon him to pay enhanced assessment and 
that having regard to the real nature of the 
tenure the villages would not be worth more 
than Rs. 3,000. The defence to the suit, as 
disclosed in the written statement of defen- 
dants Nos. 1 and 2, was that one Basivi 
Reddi was the real purchaser and the plain- 
tiff merely his benamidar, that the assessment 
of Rs. 204-8.0 mentioned in the plaint is 
correct and that the entire interest of defen- 


- dants Nos. 5 to 8 in the subject of sale was 


sold, that the plaintiff and Basivi Reddi 
knew that the villages were Mokhasa and 
the Government had an interest in them, that 
the mortgage for Rs. 30,000 was a collusive 
transaction and without consideration con- 
cocted by the 5th defendant and his brother 
in order to defraud the lst and 2nd defendants 
and that the 5th defendant had given up 
the mortgage deed to them and that the 
defendants Nos. 1 and 2 had not been 
guilty of any fraud. The defendants further 
pleaded that the suit was barred by the law 
for limitation of suits. 

The learned Subordinate Judge who tried 
the suit found upon the evidence that the 
real purchaser of the villages was Basivi 
Reddiand that the plaintiff was only his 
benamidar and the learned Vakil who appear- 
ed for the respondent has not contested that 
finding, so far as itis one of fact, before us. 
But the Subordinate Judge held that the 
plaintiff was nevertheless entitled to maintain 
this suit, the suit was not barred, the sale 
was vitiated by fraud as alleged and the 
defendants Nos. 5 to 8 had no saleable 
interest in the villages. He gave a decree 
to the plaintiff setting aside the sale and 
directing the defendants Nos. 1 and 2 and 
the defendants Nos. 3 and 4 to pay to the 
1,816-8-0 res- 
pectively with the usual provision for costs 
and payment of further interest from the date 
of the plaint to the institution of this suit. 

The defendants Nos. 1 and 2 alone have 
appealed against this decree and Mr. Sun- 
daram Aiyar who appeared for them hag 
contested the conclusion,of the first Court on 
each one of the points mentioned above. 

It will be convenient to deal first of all 
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with the question of fraud which is covered by 
the issues Nos.2 and 3 as framed at the 
trial. The matter is fully discussed in the 
judgment of the Court of first instance 
and, in our opinion, not only is the con- 
clusion of the Subordinate Judge correct 
on this point but we agree generally with his 
reasoning. We shall satisfy ourselves with 
mentioning the salient considerations 
which have weighed with us on the present 
question. The defendants Nos. 1 and 2 had 
a judgment against the defendants Nos. 5 to 8 
for about Rs. 19,100 and the latter had no 
property except the two villages. It was, 
therefore, in the interest of the app2llants to 
obtain as high a price for the property as 
possible. The evidence of the lst defendant 
-himself shows that he knew all about the 
villages before the sale-proclamation, Ex- 
hibit A was issued; he knew thatthe villages 
wera service Mokhasa villages, that as an 
incident of such tenure the assessment was 


liable to enhancement on alienation being ` 


made by the defendants Nos. 5 to Sand that 
the Government would enhance the assess- 
ment by fixing it at three-fourths of the 
rantal in 1832 or three-fourths of the ten 
years’ averaga rental. And yet what is the 
description of the property as given in 
Exhibit A, which was drawn upon informa- 
tion supplied by the Ist defendant himself? 
Under the heading “description of property in- 
cluding name of village, extent, boundaries, 
etc.”, the names of the two villages are 
mentioned, the boundaries and their area is 
given as 1,404 acres and in the 3rdcolumn the 
revenue or rent assessed on the land is men- 
. tioned as Rs. 204-8-0 and under the heading 
“Egtent of interest of judgment-debtor as far 
as ascertained” the entry is “Has complete 
right.” In the column for incumbrancas, it is 
stated “this property has to be sold com- 


pletely” and ander the heading “any other - 


facts material to be known relating to the 
property” the entry is “none.” Any one 
reading this document would conclude that 
the judgment-debtors had an absolate pro- 
‘prietary right in the villages subject only to 
the payment of Rs. 2048-0 a year to the 
Government for revenue and that is how the 
plaintiff himself understood it. There is 
nothing in Exhibit A to suggest that the 
judgment-debtors held the villages under a 
service Mokhasa tenure so that on sale the 
tenure itself would come*to an end and the 


villages in the hands of the purchaser would 
be held on materially different and less 
advantageous terms than in the hands of the 
judgment-debbors. On the Government deter- 
mining to exercise its full right of assess- 
ment, as it has actually done, the villages 
would hardly be worth more than three or four 
thousand rupees. We have no hesitation in 
holding that the description of the property 
as given in Exhibit A is false and misleading 
and was deliberately so given with a view to 
obtain a much greater price for the property. 
than what it could have fetched if the true 
nature of the judgment-debtor’s tenure was 
disclosed, And we agree with the finding of 
the Subordinate Judge that neither the 
plaintiff nor Basivi Reddi, the real purchaser, 
knew of the true nature of the interest which 
the judgment-debtors possessed in the villages 
and that they were induced to buy the pro- 
perty by the statements contained in Exhibit 
A. The facts bearing on the question are fully 
discussed in the judgment of the lower Court 
(paragraphs 20, 21 and 22) and bear out the 
conclusion reached by it. 

As regards the non-mention of the mort- 
gage in favour of Gunnam Peddayya, the lst 
defendant says that-it had been discharged at 
the date of the sale and that he had obtained 
a deed of release from Peddayya paying him 
Rs. 1,000. Upon the materials available in 
this case, it is not possible to find definitely 
that the incumbrance does not subsist; the 
so-called release is not registered nor is there 
any admission by the mortgagees that they 
have no claim under the mortgage. In these 
circumstances, there is at least a consider- 
able risk of the purchaser of the property 
being involved in heavy litigation should the 
mortgagees choose to put forward a claim. 
At the same time the possibility of the 
appellant having believed in good faith that 
there was no valid or subsisting claim in 
respect of the mortgage,is not, in our opinion, 
excluded. The deed of mortgage is in their 
possession and Exhibit IV B was executed in 
1899 on payment by them of Rs. 1,000 and 
odd. And if the defendants Nos. 1 and 2 
believed, as the Ist defendant says he did, 
that the mortgage in favour of Peddayya was 
a colourable transaction, they would not be 
expected to make any mention of it in the 
sale proclamation. 

Upon these facts, the first question for 
decisien is, whether the plaintiff, who is 
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benamidar of Basivi Reddi, is entitled to 
maintain this suit on the ground that the 
sale was vitiated by the fraud of the appel- 
lants, the decree-holders. The plaintiff actual- 
ly bid at the auction and the property was 
knocked down to him, it was he who paid the 
purchase money and the sale certificate was 
issued to him. But Basivi Reddi was present 
at the time of the sale and it was under his 
directions that the plaintiff made the bids 
and Bativi Reddi supplied the purchase-money, 
the arrangement being that he and not the 
plaintiff was to be the owner of the property. 
So far as Basivi Reddi and the plaintiff are 
concerned, it was never intended that the title 
of the property should vest in the latter and 
in that sense the plaintiff is undoubtedly a 
benamidar. Those being the facts, Mr. 
Sundaram Iyer contends that for the purpose 
of this suit we must treat the plaintiff as a 
mere alias of Basivi Reddi and that Basivi 
Reddi alone is entitled to seek any relief with 
respect to the sale. It may be mentioned here 
that Basivi Reddi was examined as a witness 
in this case and he disclaims all title to the 
property. The fact, however, is, as proved by 
the evidence, that he was the real purchaser 
anda false statement made by him in the 
. witness-box cannot affect the question as to 
whether the plaintiff can maintain the action; 
see Hart Gobind Adhtkari v. Akhoy Kumar 
Mojumdar (1). The learned Vakil for the 
appellants relies strongly on the decision of the 
Privy Council‘in Pether Perumal Chetly v. 
Muniandy Servat (2), where their “Lordships 
cite with approval a passage from Mr. Mayne’s 
book on Hindu Law on the effect of benami 
transactions entered into with a.view to 
defraud a third person. 

The passage cited lays down that once a 
transaction is made out to be a mere benami, 
the benamidar absolutely disappears from the 
title, he being simply an alias for the person 
beneficially interested. The actual questions 
for decision before the Judicial Committee were 
firstly, whether a person who had executed a 
benaméi deed for sale for the purpose of 
defeating the claim of an equitable mort- 
gagee could recover the property from the 
benamidar when it was found that ‘the 
purpose of the fraud was not effected; 

(1) 16 C. 364. 

(2) 35 C. 551; 12 0. W. N. 562 (P.C.); 70. L. J. 
528; 5 A. L. J. 290; 14 Bur, L. R. 108; 10 Bom. L. R. 
590; 18 M. L. J. 277; 4 M. L. T. 12; 4 L, B, R. 266. 


secondly, whether it was necessary to have 
the benami deed set aside as a preliminary to 
the plaintiff obtaining possession of the pro- 
perty. They answered the first question in 
the affirmative and the second question in 
the negative. The only proposition bearing 
upon the point under discussion that can be 
deduced from that case is that a person in 
whose favour the owner of a property has 
executed a benamz deed of sale acquires no 
title to the property, so as to resist a suit for 
possession by the owner. The other Privy 
Council ruling, cited by Mr. Sundaram Iyer, 
Annada Pershad Panja v. Prasunna Moyi 
Dasi (3), has no closer bearing on the present 
question. In that caseallthatwas decided was 
that the real owner of a property which was 
sold under a decree, the result of a fraudu- 
lent arrangement between the benamidar and 
the third person, could recover the property 
from the latter and that to such a case sec- 
tion 95 of the Limitation Act did not apply. 
The other cases cited in support of the 
appellant’s contention, for instance, Kutha 
Perumal Rajali v. The Secretary of State for 
India (4); Hari Gobind Adhikari v.  Akhoy 
Kumar Mozumdar (1); Subbarayer v. Astrada 
Upadesayyer (5) and Mohendra Nath Mookerjee 
v. Kali Proshad Johurt (6) lay down that a 
benamidar cannot sue to recover possession of 
the property standing in-his name inasmuch 
as he has no title to the property. The 
proposition, therefore, which may be taken 
to be established, is that a benami transac- 
tion does not vest any title to an immovable 
property, the subject of -such a transaction, 
in the benanwdur, and, therefore, such a person 


. cannot maintain a suit which is based on 


title, such as a suit in ejectment. But none of 
the cases relied on by the appellant are 
authority for the contention that where a 
person, who is really acting for another but 
does not disclose the fact, enters into a con- 
tract for the purchase of land and the land 
is conveyed to him in pursuance of the con- 
tract, he cannot sue for any relief in respect 
of the contract. Some of the rulings just 


_ mentioned recognise the distinction between 


a suit to recover possession of Jand and one 


(8) 34 C. 717; 17 M. L. J. 358; 60. L. J. 17; 4 A. D. 
J. 467; 2 M. L. T. 897; 11 C. W. N. 817; 9 Bom. L. R. 
743 (P. C.) 

(4) 30 M. 245; 17 M. D. J. Vet, 

(5) 20 M. 495. 

. (6) 80 ©. 265; 7 C. W. N. 889. 
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based on contract in connection with a 
henami transaction. It is difficult to see Low 
the analogy of the law relating to benamz 
transactions, such as enumerated in Pether 
Perumal Chetty v. Muniandy Servat (2), can 
be applied to suits either based on or seeking 
to avoid a contract of sale, for in cases of 
the latter class the person actually entering 
into the contract acts, as a matter of fact, as 
agent of an undisclosed principal and it can- 
not be contended that such a person acquires 
no rights and incurs no liability under the 
‘ contract (see sections 931 and 232 of the 
Contract Act). It may be that though such 
a person is really an agent in the matter of 
the contract, he can be properly called a mere 
benamidar so far as the title to the property 
conveyed in his name is concerned, for neither 
the legal nor the beneficial estate in the pro- 
perty is intended to vestin him. A bename- 
dar properly so-called is not a trustee for he 
is not the, owner of the legal estate although 
he holds the property for the benefit of the 
veal owner; nor can a trustee in whom thelegal 
estate is vested properly be called a benamidar. 

Similarly it would be a misnomer to call an 
agent, who has entered into a contract but 
without disclosing the facts, that he is an 
agent, benamidar of his principalin the sense 
of Pether Perumal Chetty Y. iundadey Servat 
(2)... This is the substance of what is laid 
down in Kuthu Perumal Rajah v. The Secretary 
of State for India (4), though the learned 
Judges at one place in {heir judgment would 
seem to suggest-that in some cases the benam- 
dar may be a trustee or agent of an undis- 
closed principal. 

Bub it is argued that the present suit does 
not seek relief in respect of any contract 
because the sale was in invitum and the officer 
conducting the said sale cannot be said to 
have entered into any contract with the 
plaintiff. But we do not see why the ac- 
ceptance of the plaintif’s bid by the officer 
should not have the effect of a contract with 
such officer simply because the rights and 
liabilities arising under ib are regulated in 
many respects by the special provisions of the 
Civil Procedure Code. The present snit, seek- 
ing to avoid the contract by which the plaintiff 
became purchaser of the property on the 
ground of fraud committed by the appellants 
in connection with auch sale, is brought under 
lhe general law and there is nothing in that 
law, as we have tried*to show, which dis- 


entitles him to inaintain such an action. And 
if we have regard to the provisions of the- 
Civil Procedure Code, it certainly seems to: 
suggest that the person who bids for the pro- 
perty is the proper person in circumstances 
like the present to maintain the action. The 
plaintiff, as the person declared to be the 
purchaser, has to pay the amount of deposit 
(section 306) within a certain time (section 
207) and in default of payment by him he 
loses all claim to the property and to the l 
money deposited (section 308); if the sale is 
set aside under section 310A the purchase- ' 
money or compensation would be payable 
to the plaintiff; he can apply to have the 
gale set aside on the ground that the judg- 
ment-debtor has no saleable’ interest in the 
property (section 313) and if the sale is set 
aside the plaintiff would receive back the” 
purchase-money (section 815) and when 
the sale became absolute the certificate of sale 
would be issued to him (section 216) and 
no suit could be maintained against the 
plaintiff who isthe certified purchaser on the 
ground that the purchase was made on behalf 
of any other person (section 317). It would: 
be impossible to hold in face of these sections 
that the plaintiff as certified purchaser did 
not acquire any rights under his certificate 
[See Ravji v. Makuder (8) and Khushal Pan- 
chandan y. Bhimabhai (9)], while the policy 
underlying them certainly points to the 
certified purchaser being the proper person 
to seek relief in a case of this nature. In 
our opinion, therefore, there is no force in the 
objection that this action is not maintainable 
by the plaintiff. 

The next question is whether the suit 
is barred; and that depends upon a determina- 
tion whether article 12 applies to the case, as 
contended by the appellant, or article 95, as 
held by the Subordinate Judge, or article 120, 
if neither of the other two articles applies. 
We feel no hesitation jn holding that the 
suit is governed by article 95 and we entirely 
agree with what is said on the point in Siam 
Lal Mandul v. Nilmuni Dassi (10), where the 
question is fully discussed. If, as we think, 
article 95 is applicable, the suit is clearly 
within the prescribed limit of time. 

There is one other question in the case 
and we wish to state as briefly as possible 

(8) 22 B. 672. 
(9) 12 B. 594. 
Q 5c. L. J. 385; 34 ©. 241, - 
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the view we take of it, though having regard 
to.the conclusions which we have come to on 
the points raised by the appellant ib is not 
necessary to determine this question. Did the 
judgment-debtors have saleable interest in the 
two villages? The learned Subordinate Judge 
has answered the question in the negative. 
‘The point is not free from difficulty but on the 
whole it seems tous that itis going too far 
to say that the judgment-debtors had no 


‘saleable interest in the villages because the’ 


conditions under which the purchaser would 


hold the property would be materially differ- - 


ent from those under which the judgment- 
. debtors themselves held it. 

However, as, in our opinion, the plaintiff 
is entitled to relief on the ground that 
the sale is not binding on him by reason of 
the fraudulent misrepresentations contained 
in Exhibit A and the suib is brought within 

, ‘time, the appeal fails. and must be dismiss- 
ed with costs. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
~ Seconp Civin Appear No. 986 or 1609. 
Š z : June 3, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
SHIAM LAL AND orners—Derenpant3— 
APPELLANTS 

. _ Yersus 
NATHE LAL-—Piaintire—-Respon Dent. 
Civil Procedure Code (Act XIV of 1882), s. 316— 
_ Auction-purchaser—Title commences from the date of 
* ale certuficate—Right to realize ventsand profits falling 
due before confirmation of sale. 

Under section 816 of the Code of Civil Procedure, 
Act X1V of 1882, title to the property sold vests in 
the auction-purchaser from the date of the certificate 
of sale and not before. Therefore,an auction-purchaser 
is not entitled under the old law to recover rent 
of -premises purchased by him falling due before the 
confirmation. ` 
- Amir Kazim v. Darbari Mal; 24 A. 475; (1902) A. W. 
N..145, Prem Chand Palv. Parnima Dasi, 15 Ọ. 546, 
followed. 4 $ 

Second appeal from the Judge of Small 
Causes at Cawnpore, dated the 13th of July, 
1909. ° ary 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Gulzari Lal, for the Respondent. 

Judgment.—tThis appeal arises out 
of a suit for recovery of arrears of rent. A 
shop and premises’ belonged to the firm of 
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Thakur Dass and Dhani Ram. This shop and 
premises were sold by the Court in execution 
of a-decree on the 29th of June 1907 and 
purchased by Jaggi Lal. The sale was not 


‘confirmed until the 22nd of August 1908. 


Prior to the 22nd of August 1908, rents of 
tenants fell into arrears and in the aggregate 
a sum of Rs. 700 was dne for such arrears on 
that date. In execution of a decree obtained 
against Thakur Dass and Dhani Ram, these 
arrears were sold on the 18th of December 
1908 and were purchased by the plaintiff. 
He instituted the suib out of which this 
appeal has arisen for recovery of these 
arrears. The defence set up by the defen- 
dants was that the plaintiff was not entitled 
to them but that the purchaser under the 
purchase of the 29th of June 1907 was so 
entitled. f 

Both the Courts below gave a decree to the 
plaintiff. 

This second appeal was then preferred and 
the contention of the learned Counsel for 
the appellants is that Jaggi Lal by virtue of 


‘his purchase became entitled to the rent as 


from the 29th of June 1907, the date of his 
purchase, notwithstanding that the sale to 
him was not confirmed until the 22nd of 


.Angust 1908. Weare unable to accede to 


this contention. The question is disposed of 
by section 316 of the former Code of Civil 
Procedure which was in force at the time of 
the sales. That section provides for the 
granting by the Court of sale certificate and 
declares that so far as regards the parties to 
the suit and persons claiming through or 
under them, the title to the property sold 
shall vest in the purchaser from the date of 
such certificate and not before. We may here 
point out thatthe law has been modified by 
the present Code of Civil Procedure. Section” 
65 of the present Code provides that where: 
immovable property is sold in execution 
of a decree and such sale has become absolute, 
the property shall be deemed to have vested 
in the purchaser from the time when the 
property was sold and not from the time 
when the sale becomes absolute. Inview of the 
provisions of the former Code, to which we 
have referred, it’ appears to us that this 
appeal must fail. In the case of Amir Kazim 
v. Darbart Mal (1), ite was decided by a 
Bench of this Court, qf which one of us was a 


(1) 24 A. 475; (1902) A. W. N. 145. ? 
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member, that when immovable property is 
sold in execution of a decree, the title of the 
auction-purchaser to mesne profits or to pos- 
session does not accrue until the sale has 
been confirmed. ` In that case the Court 
followed the authority of several other cases ; 
in one of which, Prem Chand Pal v. Parnima 
Dasi (2), the „contention was raised that 
though under section 316 property does not 
vest in the purchaser until the date of the 
confirmation of the sale, yet this only applies 
as between the parties to the suit and persons 
claiming through or under them and does 
not apply to third parties.. This contention 
was in that case repelled and we think righkt- 
ly so. For these reasons the appeal fails and 
is dismissed with costs including fees in this 
. Court on the higher scale. 


Appeal dismissed. 
(2) 15 C, 548. 


MADRAS HIGH COURT. ` 
Civin ArPraL AcAINST AFPELLATE ORDER 
No. 56 or 1908, 

April 19, 1910. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Abdur Rahim. 
SEVUGAN CHETTY— APPELLANT 
versus 
OBLA MUNUSAWMY IYER AND OTHERS 

— RESPONDENTS. 

Civil Procedure Code (Act XTV of 1882), s. 109 —Party 
entitled to notice~-Opposite party, meaning of ~Person 
attaching ex parte | decree, whether entitled to notice. 

The expression ‘opposite party’ in section 109, Civil 
Procedure Code(Act XIV of 1882),does not include the 
person who has attached the ew parte decree. Only 
the party on record is entitled to the notice mentioned 
in the section. 

Krishnan v. Venkatapathi Chetty, 29 M. 318, and 

. Chail Behari Lal v. Rahmal Das, 20 A. 88, referred to. 


Appeal against the decree of the District 
Court of Madura, dated 20th January 1908, 
in Appeal Suit No. 695 of 1907, presented 
against the order of the Court of the District 
Munsif of Madura, dated 30th March 1907, 
in Miscellaneous Petition No. 81 of 1906, in 
Original Suit No. 562 of 1903. 

Judgment.—We are not prepared 
to accept the view taken by the District 
Judge that the ‘opposite party’ in section 109 
of the Civil Procedure Code of 1882 includes 
a person who has attached the ea parte decree 
in question. The plain meaning of the section 
seems to be that only the party on record is 
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entitled to the notice mentioned in that 
section. It is well established that an attach- 
ing creditor even of a money-decree is not an 
assignee of the decree nor has he a charge 
upon it. He is entitled, no doubt, to apply for 


‘execution of the decree so attached for the 


satisfaction of his own decree and for that 

purpose he may well be deemed to be re-. 
presentative of the decree-holder within the- 
meaning of section 244 of the Civil, Pro- 
cedure Code of 1782 as held in Krishnan y. 

Venkatapathi Chetty (1). But that does not 
show that he has an interest in the decree 
within the meaning. of section 372 of the’ 
Civil Procedure Code of 1882. In Chail 
Behari Lal v. Rahmal Das(2), it was decided 
that an attaching creditor of a decree is not 
entitled to be made a party to an appeal 
against the decree attached by him, and we 
think that the principle of that decision is 
applicable tothiscase. There is still, however, 
the question to be decided whether the pro- 
ceedings which led to the setting aside of 
the decree attached by the respondents in 
appeal were not collusive and fraudulent, 
instituted with the object of defeating the 
rights of the respondents and on this point 
we have no finding of either Court, We, there- 
fore, direct the District Judge to return a 
finding on this question. Heis to allow the 
parties fo adduce fresh evidenceif they chose 
to do so. 

The finding should be submitted in eight 
weeks and ten days will be allowed for-filing 
objections. 6 

in compliance with the above order, the 
District Judge of Madura submitted his 
finding against any collusion and fraud, and 
the appeal coming on for final hearing the. 
Court delivered the following 

Jadgment.—wWe accept the finding 
and reversing the order of the District Judge 
we restore that of the District Munsif with 
costs in this and in the lower appellate 
Court. < 


` 


Appeal allowed. 
(1) 29 M. 318. 
(2) 20 A. 38. 
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ALLAHABAD HIGH COURT. 
SECOND Civiu Appear No. 668 or 1909. 
May 12, 1910. 
Present:—Mr. Justice Banerji. 
Goshain PURSHOTAMA NAND GIR— 
DEFENDANT—APPELLANT 

3 Versus 
Musammat LAKHPATTI—Pusawtiee— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata between co-defendants. 

Where itis necessary to adjudicate between co- 
defendants the question of the title of one of the 
defendants in order to give relief to tho plaintiff, the 
adjudication would be res judicata between the defen- 
on as well as between the plaintiff and the defen- 

ant. 


Chajju v. Umrao Singh, 22 A. 386, Ahmed Ali v. 
Najabat Khan, 18 A. 65, followed. 


Second appeal from the decision of the 
ee Judge of Benares, dated 31st March 

09. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Gokal Prashad, for the Respondent. 

Judgment.—the only question in this 
appeal is whether a judgment ina previous 
suit in which the parties to the present suit 
were co-defendants’ operates as res judicata, 
The plaintiff, Wusammat Lakhpati,sold a house 
to one Ganpat. She claimed to have acquired 
it under a gift from one Damodar Pathak. 
Ganpat brought a suit against the defendant- 
appellant for possession of the house and to 
that suit Musammat Lakhpati was a party as 
defendant. The title of the plaintiff to that 
suit and necessarily the title of Musammat 
Lakhpati his vendor were disputed. The 
Court framed an issueto the effect whether 
the house belonged to Damodar Pathak and 
whether he had made a gift of it to Musam- 
mat Lakhpati, That issue was found in favour 
of the plaintiff and it was held that Damodar 
was the proprietor of the house and that he 
made a gift of it in favour of Musammat 
Lakhpati by an instrumetit dated the 5th 
February 1899 and put her in possession. 

The suitout of which this appeal has arisen 
was brought by Musammat Lakhpati for mesne 
profits for the period of her dispossession 
anterior to the date of the transfer by her to 
Ganpat. In this suit her title was denied by 
the defendant. The learned Judge of the 
lower appellate Court has held that by reason 
of the decision in the previous case the ques- 
tion of her tatle is res judicata and cannot be 
re-opened. I am of opinion that the view taken 
by the learned Judge is correct. It is true 
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that the present plaintiff Musammat Lakhpati 
and the present defendant-appellant were 
co-defendants in the previous suit, but it was 
necessary for the determination of that suit 
and for granting relief to the plaintiff to that 
suit to determine as between Musammat 
Lakhpati and the principal defendant, namely, 
the present appellant, whether Lakhpati had 
a valid title. Where it is necessary to adjudi- 
cate between co-defendants the question of the 
title of one of the defendants in order to give 
relief to the plaintiff, theadjudication would be 
ves judicata between the defendants as well as 
between the plaintiff and the defendant, This 
was so held in Ohajju v. Umrao Singh Q) 
and in Ahmed Ali v. Najubat Khan (2). 
The question of the plaintiffs title having 
been determined in the former suitis, there- 
fore, clearly res judicata and cannot be re- 
opened in the present suit. This was the only 
point argued in the appeal and as there is no 
force in the contention, I dismiss the appeal 
with costs including fees on the higher scale. 
Appeal dismissed. 


MADRAS HIGH COURT. 

Secoxp Civin Arrear No. 1913 or 1908. 

April 29, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
ERATTAKOLAM MELVITTIL KARNA- 
VAN AND ANOTABR—APPELLANIS 
versus 

K. P. SUPPAN MENON—Responvent. 

Civil Procedure Code (Act XIV of 1882), s. 16, Biro 
planation—Property situate in foreign territocy—TUrise 
diction. 

British Indian Courts have no jurisdiction to 
entortain suits for possession of property in Cochin 
territory. 

Second appeal against the decree of the 
District Courtof South Malabar, in A. S. No. 
310 of 1508, presented against the decree of 
the Court of the District Munsif of Palghat, 


“in O. S. No. 17 of 1907. 


Judgment.—lItem No. 1 is admitted- 
ly, in Cochin territory and was so on the date 
of this suit. The British Courts have no 
jurisdiction to entertain a suit for possession 
of that property. See Explanation to section 
16 of the Code of Civil Procedure. 

We must modify the decree of the Courts 
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below and dismiss the suit as regards item 
No. 1 : 

With reference to the mesne profits also 
the decree is modified, the profits of item No. 
2 alone are to be ascertained in execution and 
given to the plaintiff. Hach party will bear 
his own costs throughout. 
. Decree modified. 





ALLAHABAD HIGH COURT. 
Seconn Qiyin Appean No, 1221 or 190). 
June 6, 1910. | 
Present:—Sir John Stanley, Kr., Chief 
Justice, and My. Justice Griffin. 
ISHAR DAS AND otpers—Dnrexpants— 
` APPELLANTS 
f versus 
KESHAB DEO AND oraprs—PosiNtTIFES — 
Rrseonvpents. . 
Civil Procedure Code (Ast V of 1908), Sch. Lf, s. 1— 
. Parties interested—-One defendant not appearing— 
Reference to arbitration by the other parties—Atward—- 
Appeal. 7 
Only the parties interested in any matter in difference 
between them need join in a reference to arbitration. 
A defendant who did not put in a written statement 
and never appeared or contested the suit cannot be 
said to be so interested, and a reference is not invalid 
for his not joining in ib. Consequently an award 
resulting from such a reference is not void and can- 


not be challenged in appeal. 
Pitam Mal v. Sadig Ali, 24 A. 229; (1902) 4. W. N. 


19, followed. 

Second appeal from the decision of the Dis- 
trict Judge of Aligarh, dated the 4th Septem- 
ber, 1909. 

Mr. Gulzaré Lal, for the Appellants. 

Dr. Tej Bahadur Sapru, for the Respondents. 

Judgment,—the suit out of which 
this appeal arises was one for recovery of 
money due from a firm to which the defen- 
dants are said to belong. There -were four 
defendants in the suit, one of whom, named 
Bhagwan Das, was a minor at the date of the 
suit. By order of the Court an official of the 
Court was appointed his guardian ad Litem. 
Written statements were filed by the defen- 
dants other than Bhagwan Das. 
ance was entered on behalf of Bhagwan Das. 
The plaintiffs and the defendants other than 
Bhagwan Dasapplied to the Court to refer 
the matters in edispute to arbitration. An 
order of reference was accordingly made and 
an award was given by the arbitrator. Numer- 
ous objections were taken to that award in 
the,Court of first instance. These objections, 


. 


No appear- . 


(1910 


one of which wasthat the reference was in- 
valid by reason of the fact that all the defen- 
dants had not joined in it, were overruled by 
the learned Munsif who passed a decree in 
accordance with the award, On appeal the 
learned District Judge held that no appeal lay 
In second appeal to this Court, it is con- 
tended that therewas no valid reference to 
arbitration inasmuch as all the parties to the 
suit had not joined in the reference and that, 
therefore, the award was void ab initio and 
the defendants had a right to appeal. The 
case bas been argued at considerable length 
by the learned Vakil for the appellants and 
the learned Advocate for the respondents. 
Numerous authorities have been quoted to us 
and the ruling of their Lordships of the 
Privy Council reported in Ghulam Khan 
v. Muhammad Hassan (1),. discussed at 
great length. We do not, however, consider 
it necessary to go into the question dealt with 
in that appeal in this case. In Pitam Mal 
v. Sadig Ald (2), it was held by a Bench 
ofthis Court that the words “all the parties 
to a suit” in section 506 of the Code. of Civil 
Procedure referred to the succeeding words of 
the same section “ any matter in difference 
between them in the suit’ and would not 
necessarily include parties who did not put 
in any appearance at all and between whom 
and the parties to the submission there was 
not in fact any matter in difference in the 
suit. This decision was passed when the Code 
of Civil Procedure of 1882 was in force. 
Section 506 was to the following effect: “If all 
the parties to a suit desire that any matter in 
difference between them in the suit be referred 
to arbitration, they may, at any time before 
judgment is pronounced, apply in person or by 
their respective pleacders specially authorized 
in writing in this behalf tothe Court for an 
order of reference”. There is what we con- 
sider a significant alteration inthe wording of 
this section as reproduced in the Code now 
in force. Section.1 of the second Schedule of 
the present Code is as follows: — Where in any 
suit all the parties interested agree that any 
matter in difference betwcen them shall be 
referred to arbitration they may, at any time 
before judgment is pronounced, apply to the 
Court for an order ofreference.”’ The modifica- 
tion in the law now made in the present Code 


appears to bear out the interpretation which- 
‘e(1) 29 C. 167; 6 O. W. N. 226; 4 Bom, L. R. 161; 12 
M. L. J. 77; 29 I A. 51. 

(2) 24 A. 229; (1902) A. W. N. 19. i 


ps 
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‘was put upon section 506 of Act XIV of 1882 
by this Court. In the present case Bhagwan 
‘ Das never put in an appearance or contested 
the sait and in the events which happened 
he appears nothing whatever to do in its 
result inasmuch as by the award he was 
exempted from ihe plaintiff's claim. Under 
these circumstances the appellant, Bhagwan 
Das, does not appear to us to be a person in- 
terested in the matter, which was referred to 
arbitration between the plaintiffs and the 
remaining defendants. The conclusion at which 
we have arrived is that the award cannot: be 
challenged by reason of the fact that Bhag- 
wan Das was not a party to the reference. 
We dismiss the appeal with costs including 
fees inthis Court on the higher scale. 
Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Seconp Civin APPRAL No. 1191 oF 1909. 
June 7, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 

DIRG SINGH—Puatytise——APPELLANT 

versus 

MANBHAR AND OTHERS — DBRENDANTS—- 

RESPONDENTS. 

Mortgage suit—Suwit by assignee 0f mortgage—Parties 
to the suit-~Execulion of mortgage deed admitted —Con- 
sideration denied — Burden of proof as to consideration, 

D, the assignee of a mortgage, brought a suit on the 
mortgage and made the original mortgagor and the 
original mortgagee parties to the suit. The mort- 
gagor admitted the execution of the deed but denied 
the receipt of consideration: Held, that the original 
mortgagee was rightly impleaded in the suit and that 
the plaintiff was entitled to ask fòra relief against 
him if he failed to obtain a decree against the mort- 
gaged property: Held, further, that the onus to prove 
the want of consideration lay on the mortgagor. 

Second appeal from the decision of the Ad- 
ditional Subordinate Judge of Agra, dated 
the 23th August, 1909. 

Mr. Govind Prashad, for the Appellant. 

Mr. M. D. Agarwala, with him Mr. Balram 
Chandra, for the Respondents. 

Judgment.—The plaintiff-appellant 
in this Court is the assignee of a mortgage 
dated the 5th of March 1903. The defen- 
dants Nos. 1-3 are the original mortgagors. 
Defendant No. 4 is the original mortgagee. 
Plaintiff claimed to recover the mortgage 
money by sale of the mortzaged property and 
in the alternative asked thatif the mortgage 

. 
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money could not be recovered from the mort- 
gaged property, that a money decree be pass» 
ed against the defendant No. 4, Manbhar 
The defendants-respondents Nos. 1-3 admitted - 
the execution of the deed in suit but pleaded 
the want of consideration. The defendant 
No. 4also put in a written statement in the 
Court of first instance. Tbe suit was tried in 
a somewhat summary fashion by the Court of 
first instance. The sole issue in that Court 
was whether the bond in suit was executed 
for consideration. Notwithstanding the fact 
that the execution of the bond was admitted, 
the Court of first instance held that as the 
plaintiff had failed to prove that the defen- 
dants Nos. 1-3 had executed the bond in suit 
for consideration, the plaintiff could not 
recover the mortgage money from the pro- 
perty hypothecated. That Court gave the 
plaintiff a money decree against Manbhar 
defendant No. 4, 

Against that decree Manbhar, defendant 
No. 4, appealed to the lower appellate Court. 
The plaintiff did not appeal against the dis- 
missal of his claim against the mortgaged 
In his appeal Manbhar pleaded 
that the mortgage in suit wasa valid mortgage 
for consideration and that the burden of prov- 
ing that the consideration money had not 
been received lay on the defendants Nos. 1-3. 
The learned Subordinate Judge allowed 
Manbhar’s appeal and dismissed the plaiatiff’s 
suit. He held that the plaintiff did not dis- 
close any cause of action against Manbhar, 
that he wassimply a pro forma defendant and 
no relief ought to have been asked for against 
him solong as it was not decided that the 
mortgage deed in suit was void for want of 
emsideration. 


We do not agree with the learned Sub- 
ordinate Judge upon this point. We think 
that Manbhar was rightly impleaded and that 
the plaintiff was entitled to ask for the relief 
against him if he failed to obtain a decree 
against the mortgaged property. The Covrt 
of first instance was entirely wrong in 
placing the burden of proof upon the plain- 
tiff to show that the bond in suit had been 
executed for consideration. From the plead- 
ings the Court of first instance ought to have 
decreed the plaintiff's suit against the pro- 
perty mortgaged, there being no evidence ad- 
duced to prove that consideration had not 
passed, the burden of proof clearly lying upon 
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the defendants mortgagors who set up the plea 
that consideration had not passed. 

We have before us all the necessary mat- 
erials on which to pass a decree which, in our 
opinion, the Courts below ought to have pass- 
ed. Acting, therefore; under the provisions of 
Order XLI, Rule 33, and setting aside the de- 
crees of the Courts below we decree the plaint- 
iff’s suit against defendants Nos. 1-3 for a sum 
of Rs. 698-7-0 with future interest at the 
contractual rate and direct that if this sum 
be not paid within six months from this date, 
the mortgaged property, or so much of it as 
will be sufficient to satisfy the decree, be sold. 
We direct the decree to be drawn up in the 
terms of Order XXXIV, Rule 4. Plaintiff will 
get his costs in all Courts against the mort- 
gagors defendants Nos. 1-8. Defendant No. 4 
will get his costs in all Courts also from the 
defendants Nos. 1-3. These costs will include 
fees on the higher scale. 

, Claim decreed. 





ALLAHABAD HIGH COURT. 
Second Civiu APerar No. 545 or 1909. 
April 12, 1910. 

Present:—Mr. Justice Griffin, 

Raja DIRGBIJAI SINGH—Dorrenpanr— 
APPELLANT 
versus 
RAM ADHIN AND OTAERS —PLAINTIFTS— 
RESPONDENTS. 

-Pre-envption—Wajib-ul-arz—“Stranger’’, meaning of. 

A person, who is not amember of the proprietary 
body amongst whom a custom of pre-emption exists 
and who has no common rights and liabilities with 
the members of the proprietary body, is, for the 
purposes 6f pre-emption, a stranger. 

A person who is entitled only to a Malikana 
allowance is a stranger to the co-parcenary body; and a 
sale made to him is subject to pre-emption. 

Second appeal from the decision of the 
Subordinate Judge of Allahabad, dated the 
5th March 1909. 

Mr. Durga Charan Banerji 
Mr. Jang Bahadur Lal), for the Appellant. 

Dr. Satish Chandra Banerji (with him 
Mr. Gulzari Lal), for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for pre-emption in respect of a sale 
of zamindart shares in Mauza Gobri in the 
Allahabad district. The plaintiff is a co- 
sharer in the patti in which the property sold 
is situate. The defendant vendee, the appel- 
lant in this Court, is in Encore of a malikang 


(with him: 
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allowance of 10 per cent. of the annual 
Revenue of the village, In his written state- 
ment he states himself as superior proprietor. 
His exact status hasnot been made thesubject 
of enquiry. In the judgment of the Court 
below he is referred to as superior proprietor. 
This suib was brought upon the provisions of 
the Wajtb-ul-arz ander which first co-sharers 
ekjuddi and next co-sharers in the patti and 
mahal have been given a right of pre-emption 
in case of a sale to a stranger. 

Both the Courts below have held that the 
plaintiff has a right of pre-emption and the 
defendant vendee must be considered a 
stranger. In second appeal to this Court itis 
contended that the vendee is not a stranger 
to the village: Tt is admitted that he does 
not possess a definite share in the village and 
that he is not responsible for the Government 
Revenue but it is contended that his interest 
js such that he cannot be completely ignored. 
It is not claimed on his behalf that he has 
a positive right of pre-emption. The position 
he takes up is that when a sale is made to 
him, it is a sale not to a stranger and, 
therefore, the co-sharers in the village have 
no right of pre-emption as against him. 

I am not inclined to differ from the con- 
current views of the Court below. Under 
Muhammadan law a stranger means a person 
who does not possess a right of pre-emption. 
The interpretation which the appellant would 
have me put upon the word “stranger” is 
that he is a person who has no interest in the 
village. That interpretation is, in my opinion, 
too wide. It may be that it would not be 
right to apply the interpretation of the word 

“stranger” under Muhammadan Law to 
transactions which give rise to a right of pre- 
emption under local custom. But it appears 
to me that a person, who is not a member of 
the proprietary body amongst whom a custem 
of pre-emption exists and who has no common 
rights and liabilities with the members of the 
proprietary body, is, for the purposes of pre- 
emption, a stranger The result is that [ 
dismiss the appeal with costs including in this 
Court fees on the higher scale. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Civ Appear No. 1825 or 1908. 
July 1, 1910, 

Present:—~Mr. Justice Holmwood and 

Mr. Justice Sharf-ud-din. 5 
MISRI CHOWDHRY—Puatntirr— 
APPELLANT 
VETSUS 
` The Howble Sir Maharaja RAMESHWAR 
SINGH BAHADUR—Derenpant— 
. RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 106, 109 — 
Defence taken to application under s. 105, whether “ ‘sub- 
ject-matter of application under s. 105” within s. 109 
~~Res judicata-—Decision of matter under s. 106 given 
in proceeding under s. 105, whether res judicata, 

. A defence taken to an application under section 105 
of the Bengal Tenancy Act that a certain land is 
lakheraj, is “not the subject-matter of an application 
made under section 105 or 108 within the meaning 
of section 109 as itstood before 1907; and a subse- 
quent suit for declaration that the land was the millik 


lakheraj of the tenant-plaintiff is competent and not 
barred under section 109. 


If the tenant pleads a bar to the settlement of rent, 
which can properly come under section 106, without 
any apparent objection by the landlord, whois making 
the application, the decision is a competent one, but 
is open to second appeal. But the decision operates 
as res judicata so far as the question under section 105. 
is concerned, that is, the question of the settlement of 
rent, and does not operate as res judicata in regard 
to the question whether the tenant has a millik 
lakheraj title. 

Appeal from the decree of the District Judge 
of Purneah, dated June 12, 1908, reversing 
that of the Munsif of Purneah, dated March 
23, 1907, 

Babus Jogesh Chandra Roy and Gones Dutt 
Singh, for the Appellant. 

Babus Ram Charan Mitra and Jogendru 
Nath Mukherjee, for the Respondent. 


Judgment,.—this appeal arises out 
of a suit for declaration that a certain land 
was the millik lakheraj of the plaintiff. It 
appears that the final publication of the 
record-of-rights was made on the 24th 
September 1905 and that the Darbhanga Raj 
filed a number of cases under section 105 of 
the Bengal Tenancy Act fer settlement of 
fair rents on the 24th November 1905. The 
plaintiff alleges that he purchased this land 
fromone Musammat Ratibatti in January 1906, 
and he filed his plaint claiming this land as. 
his millak lakheraj on the 31st March 1906. 
On the 17th May 1906, he filed a written 
statement before the Settlement Officer in 
which for the first time he took the point, 

which ought properly to-have formed ‘the 
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basis of a sait under section 106, that this 
land was his millik lakheraj and inthe judg- 
ment of the Settlement Officer in the section 
105 case, which was delivered on the 30th 
August 1906, that officer directed that the re- 
cord of September 1905 should be corrected 
and this land should be entered as the millik 
lakheraj of the plaintiff. 

The judgment of the Munsif in this suit 
was delivered on the 23rd March 1907. Tt is 
alleged i in the plaint that in the final publi- 
cation in September 1905 the land in dispute 
was entered as the Zemindar’s mal, but the 
only record which we have before us seems 
to indicate that Ratibatti had a holding in 
three parcels of little over one acre and this 
is recorded as belagan, It, however, appears, 
as we shall subsequently bave further reason 
to suppose, that the plaintiff knows very 
little about the basis on which he brings this 
silt. In the section 105 proceeding, the Raj 
failed to get the rent assessed on the ground 
that the land was lakheraj, In the suit the 
Munsif also held that it was lakheraj. The 
District Judge has reversed this decision on 
the ground that the record-of-rights as pub- 
lished in 1905 is correct and that the lands in 
suit are not identified, 

The appellant now seeks a curious remedy. 
He asks leave to withdraw from the suit inas- 
much as having regard to the decision in the 


-section 105 case it was not necessary for him to 


bring it: when this is refused, he claims that 
this suit ought to have been dismissed by the 
Munsif as incompetent under section 109 of 
the Bengal Tenancy Act as it stood after 
1898 and 1903. The second contention is 
that the decision in the sec. 105 case not hav- 
ing beenappealed against is final and the plain- 
tiff is entitled to a decree in the Civil Court. 

The first question to be decided is whether 
the defence taken to an application under 
section 105 that the landis lakheraj is the 
subject-matter of an application made under 
section 105 or 106 within the meaning of sec- 
tion 109 as it stood before 1907. We think it 
is and that the Munsif was right in holding 
that the suit was not incompetent. 

But the second question is more dificult 
The Settlement Officer’s order of the 20th 
Angust 1903 was-admittedly an order under 
section 106 and as such appealable. On the 
authorities, it has always been held that ques- 
tions under section 106 arising out of applica- 
tions under section 105 coutd be considered 
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and determined by the Revenue Officer without 
calling upon the tenants to file a separate suit 
under- section 105 within three months of 
the publication of the record. In the latest 
Full Bench case Pirthi Chand Lal Chaudhri 
v. Sheikh Basarat Ali (1), on the sections 
as they stood before 1907, Chatterji, J., who 
delivered the judgment of the Court, refers to 
this as the common and accepted practice, al- 
though ashe points out the distinction between 
` a suit under section 106 and a proceeding for 
settlement under section 105 has not received 
sufficient attention. Nevertheless ifthe tenant 
pleads a bar to the settlement of rent which 
can properly come under 106 without bring- 
ing a suit and the Settlement Officer considers 
it without any apparent objection by the 
landlord who is making the application, the 
decision is a competent one but is open to 
second appeal. In this case no appeal at all 
was preferred against the Settlement Officer's 
order, and the landlord respondent’s conten- 
tion on this point is that the Court of the 
Settlement Officer was deceived by the tenant 
falsely stating that he had filed no regular 
suit and that he himself having filed a very 
large number of applications under section 
105 at once could not pay special attention to 
this petition which was already the subject 
of a regular Civil suit (now before us in 
appeal} which he was defending with all due 
diligence. The written statementofthe tenant 
in the section 105 proceeding does not appear 
to have been filed till May 1906 and possibly 
after the written statement of the Raj in the 
suit which was put in on the 17th May, for 
we find that the Settlement Officer’s order 
directing the tenants to prove their statement 
that they had filed a regular suit is dated the 
Yuh May. Butif the landlord was before 
the Settlement Officer and had a copy of the 
written statement as he must have had, he 
could have and ought to have told the Court 
of the Settlement Officer thatsuch a suit had 
been filed and that he had put in a written 
statement. At that time the tenant appears 
to have wished to stay proceedings before 
the Settlement Officer and relied on his snit. 
The landlord appears to have wanted the sec- 
tion 105 proceedings to go on. 

Now the tenant, having won in the section 
105 proceeding and lost in appeal in the suit, 
desires to support the settlement proceedings 

(1) 8 Ind. Cas, 449; 180, W.N, 1149; 10 C. L, J. 

348, s . 
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while the landlord desires to uphold the 
appellate decree in the suit. Whichever way 
we look at it, it appears to us that the deci- 
sion of the lower appellate Court so far as it 
depends on the presumption that the record- 
of-rights published on the 24th September 
1905 is correct opens the question whether 
there is any presumption that the corrected 
record-of-rights dated 8lst August 1906 is 
correct and if so, whether the finding of fact 
of the learned District Judge, that the lands 
are not identified, would displace that pre- 
sumption, if there besuch presumption which 
weshall consider presently. Wedonotthinkit 
would. The parcelof land which was declared 
by the Settlement Officer to be lakheraj isa 
specific plot or plots in the Survey Khatian, 
and there can be no doubt as to its identity. 
The learned Judge found that the identity 
of the land in the lakheraj sanad and those 
in the kobalas of 1891 and 1906 is not estab- 
lished, but this question would not arise after 
the Settlement Officer’s finding that the lands 
now in suit are the. lakheraj lands of the 
appellant. It is suggested to us that the 
present section :103B. is an entirely new 
section and that there was no presumption 
before 1907. This is, of course, quite erro- 
neous. Before 1898 even the corresponding 
section ran: “Every entry in a record-of- 
rights shall be presumed to be correct until 
the coutrary is proved.” The amending Act 
of 1898 provided that the certificate that a 
record-of-rights has been finally published is 
conclusive evidence of such publication and 
added that the presumption raised by the Act 
of 1898, should apply to entries “so pub- 
lished.” 


The question, therefore, arises in this case 
whether the correction in the entry made ` 
under section 106 requires publication and if 
so, when and how was the correction in this 
case published? There is no provision for 
any such publication in the Bengal Tenancy 
Act but the Revenus Officer’s decision has the 
force and effect of a decree of a Civil Court 
in asuit between the parties and, ‘subject to 
revision or appeal, shall be final (section 107). 
The provision for a note to be made in the 
record was added by Act I B. C. of 1907, 
but even this contains no provision for publi- 
cation. 


We are, therefore, of opinion that the ques- 
tion gf presumption does not arise as the 
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order if it finally determined the question 
must operate as ves judicata. - ; 

© Then comes the further question, can a 
decision which can properly form the sub- 
ject of a suit under section 106 operate 
as res judicata if only incidentally raised as 
a bar to the settlement of rent? 


It is trae that it has baen uniformly ‘held ` 


that such an order is a competent order and 
. lays the matter open to appeal ‘and second 
- appeal. But is it a final decision of the 
tenant’s status or is it only a finding that in 
' -consequence of the status set up by the tenant 
as a bar being found to exist the landlord 
must fail in proceedings under section 105? 
We think that this must depend on whether 
the objection raised by the tenant that his 
status, was that of a lakheraj settlement-holder 
changed the proceeding under section 105 
into a suit under section 106 of, the Bengal 
Tenancy Act. We do not think that it can be 
so held. The suit contemplated by section 
106 must be brought within three months 
(since the amending. Act of 1903) and the 
plaint must be properly stamped. The right 
of appeal does not affect the question, for the 
competerice of a Court musi be determined 
irrespective of any provision as toa right of 
appeal. The objection in this case was not 
filed till May 1906, eight months after the 
publication and it cannot, therefore, be held to 
have turned the proceedings under section 
105 into a suit under section 106. The 
Settlement Officer’s decision of -the question 
under section 105, however, undoubtedly, does 
operate as res judicata, and it is, therefore, 
finally settled that no rent can be settled on 


the land in dispute and that decision has the. 


force and effect of a decree in the Civil Court. 
Whether the tenant has a millik lakheraj 
title is, therefore, still open to decision. He 
is in any case entitled to hold the land rent 
free until he is ejected in due course of law, 
But it is possible that, if he does not hold the 
millik lakheraj title he claims, the landlord 
might eject him as a trespasser or as a tenant- 
at-will. 
whether he does hold under the millik 
lakheraj title he sets up. This question is 
concluded by the finding of the learned Judge 
in the Court below. 7 

The sanad, which is brought into the record 


in the most mysterious manner, seems to have ` 


been filed on behalf of this plaintiff in the sec, 
105 proceeding before the Settlement Officer, 


an 


It is, therefore, necessary to decide. 


evidence should be 
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Now in his plaint and in his evidence he says 
that the sanad isin the possession of Musam- 
mat Jonardhan Jha and the plaintiff, therefore, 
could not obtain it in order to file it in this 
suit, and that he only saw it on one occasion 
some two months after his purchase in 1906. 
The two statements seem to be wholly incom- 
patible with each other, and this is another 
instance of what we have before pointed out 
that the plaintiff appears to be wholly ignor- 
ant of the foundation of his suit and it- must 
be considered to be purely speculative. 

The learned District Judge holds that in 
order to show that theland now in suit is part 
of the 46 bighas of lakheraj. which was given 
to one Krishan Jha in the year 1169 fasli, 
the plaintiff must carry his case lower down 
than the possession of Bhukhan Mahto. He 
does not dispute the findings or the allegation 
of possession in the hand of Bhukhan Mahto. 
But beyond that he says that the plaintiff has 
been wholly unable to prove his case. To 
begin with it is nowhere shown that Ma- 
sammat Ratibatti was the widow of Bhukhan 
Mahto, nor what title she had in the property. 
Presumably it was only a life-interest. It is 
not even stated whether she is alive or dead, 
and we are then confronted with the fact that 
she purported to sellto the plaintiff in January 
1906 11 beghas millik land and the Judge finds 
that there is nothing to identify those lands 
with the millik lakheraj mentioned in the 
sanad and in the kobala of Bhukhan Mahto, 
which is dated 24th August 1891. Whether 
there is any similarity of boundaries between 
the sanad and the kobalas we are unable to 
determine asthe sanad is written in old 
Hindi. But it appears very doubtful whether 
the sanad contained any boundaries at all. 
The Munsif held that the oral evidence 
proved the identity of the land, and that 
must have been so since it is quite impossible 
that the boundaries, which only recite the 
names of the neighbouring tenants. can conceiv- 
ably be the same in the year 1169 nearly 
150 years ago and at the present time. It 
could not be that the bouudaries would, 
prima facie on the face of them, be the same, 
and it was necessary, therefore, that oral 
given to show the 
identity. g 

It is urged by the learned Vakil for the ap- 
pellant that even now we sheuld allow the best 
kind of oral evidence to be procured and pro- 
duced, namely, that of a local ‘investigation 
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made by aqualified Surveyor. But as noneof the 
parties has ever applied for this before and 
as the evidence of the plaintiff appears to be 
altogether worthless, we do not think it either 
necess iry or desirable to further remand this 
case. Taking it then that -the identity has 
to be established by oral evidence, we are 
unable to go behind the finding of the learn- 
ed District Judge when he says “E am 
unable to accept the plaintiff's evidence as 
worth anything whatsoever.” He shows 
that the plaintiff’s own statement is impro- 
bable and we have already referred to the in- 
explicable confusion about the custody of the 
sanad, and we, therefore, entirely agree with 
the learned Judge that the evidence is ob- 
viously incredible and requires no comment. 
Again he says: “The most important objection 
to the evidence of the plaintiff and the 
“remaining witnesses is that it does not 
identify. the land in suit.” This again is a 
finding of fact behind which we cannot go, 
The plaintiff, therefore, having failed to trace 
his title through Afusammat Ratibatti to the 
original holders .of the lakheraj under the 
sanad and having failed to identify the land 
as part of the lakheraj millik of Krishna Mul 
Jha, his suit must be dismissed. 

This appeal, ‘therefore, must be dismissed 
with costs. 

We do not desire to come to any decision 
as to what the present status of the plaintiff 
may be. That must bo left to future liti- 
gation. 

Appeal dismissed. 


MADRAS HIGH COURT. . 

Seconp Crvin Arrar No. 1158 or 1905. 

May 6, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
GOVINDA PARAMA'GURUVU, Trosres 
or Set RADHA KANTA Swamy’s TEMPLE AT 
PopaBHaDRA—PLAINTIFF——A PPBLLANT 
versus id 
BOTHASI DANDASI PRADHANU AND 
OTHERS— RESPONDENTS, 

Madras Estates Land Act (I of 1908), s.6 as amend- 
ed by Madras Act IV of 1909, effect of --Occupancy 
tenants—Decree for possession in landlord’s favour prior 
to the passing of the Act--Suit to enforce right to pos- 
session by landlord—Power of Appellate Court to 
enforce tenant’s righfs—Civl Procedure Code (Act V 
of 1908), O. XLI, R. 33. 

Section 6 of Madras Act I of 19083, « as amended by 


Madras Act IV of 1909, confers on tenants in posses” 
sion of ryoti lands at the passing of the Act perma 
nent rights of occupancy. Such rights are not affect- 
ed by any decree for possession passed in the land- 
lord’s favour prior to the passing of the Act.’ 

In an action by the landlord to ousf the tenant, it 
is not necessary to turn the tenant with right of occi- 
pancy out of possession and refer him to a fresh suit 
but under Order XLI, Rule 33, of the Civil Procedure 
Code (Act V of 1903), the defendant's claim can be 
enforced and the plaintiff's suit dismissed even in 
second appeal, 


Second appeal against the decree of the 
District Court of Ganjam, in A.S. No. 135 of 
1906, presented against the decree of the 
Court of the District Munsif of Sompeta, in 
O. S. No. 698 of 1905. 

Mr. V. Ramesam, for the Appellant. 

Mr. P. R. Sundaram Atyar, for the Re- 
spondent. 

Judgment.-—tit may be doubted whe- 
ther the Judge is right in holding that the 
defendants were occupancy tenants. Ib is 
unnecessary to decide that question as we 
were already of opinion that section 6 clause 
(1) of Act I of 1908, as amended by Act IV 
of 1909, clearly conferred on them a per- 
manent right of occupancy. The suit was in-, 
stituted in 1905 and the appeal decree was 
passed in 1906 and itis contended that the 
rights of parties are not affected by an enact- 
ment subsequently passed, and also that, at - 
any rate,-in second uppeal we are only 
entitled to consider the correctness or other- 
wise of the decree under appeal. The words 
of the section are quite clear. Section 6 of 
ActIof 1908 enacts that es ryot now in 
possession ,.. of ryott, 
land shall hava a “permanant right 
of occupancy” and under Act IV of 1909 

every yok now in possession shall include 
every person who, having held land asa ryot, 
continues iu possession of such land at the 
commencement of this Act.” The only ques- 
tion, therefore, for consideration is whether 
the »yof was in possession of the land when 
the Act came into force, 2. eon the Ist July 


. 1903. Ib is conceded that the defendant, a 


ryot, was in possession of this ryot land on 
that date. It is immaterial that a decree for’ 
possession had been already passed. We must, 

therefore, hold that the defendants are ryots- 
with a permanent right of occupancy. It was 
further contended that the defendants can 
enforce their claims. only in a fresh suit to be 
brought by them. We think it unreasonable 
to turn the tenants with rights of occupancy.’ 
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outof possession and refer them to a fresh 


suit. It leads to unnecessary multiplicity of 
proceeding. Order XLI, Rule 33 of the Codeof 
the Civil Procedure, 1908, corresponding to 
Order LVIII, Rule 4 of the Judicature Act, 
enables the Appellate Court to enforce the 
defendants’ claim in second appeal. We must, 
therefore, dismiss the plaintiff’s suit for re- 
covery of possession. 

But as occupancy tenants the defendants 
are bound to pay rent to the plaintiff. We 
shall’ accordingly direct the District Judge to 
return.a finding on the question what is’ the 
rent payable to the plaintiff for the faslzs 
1314 to 1318. 

Fresh evidence may be taken. -The finding 
should be submitted in six weeks, and seven 
days will bə allowed for filing objections. . 

In compliance with the above judgment, 
the District Judge submitted the following 

_ FINDING. 

1. The following issue was sent down by 
the High Court for a finding:— j 

Issue—What is the’ rent payable by the 
defendants to the plaintiff for the Faslis 1314 
to 1318? 


2. Finding:—At the request of both parties’ 


a commission was issued to N. Satyanaryan- 
amurthi, Pleader, practising in the District 
. Munsif’s Court, Sompet, totake evidence and 
submit his report ou the above question. He 
reports that the rajabhagam (rent) due by 
the defendants to plaintiff is as follows: — 
For fasli 1814-—7 bandtes and 40 rowties 
of paddy. s 
For fasli 1315—77 bandies and 45 rowties. 
For fasli 1316—7 bandies and 35 rowties. 
For yasli 1317— 4 bandies. 
For fasli 1818—6 bandies. 
Their total value is estimated at 
` Rs. 1,884-0-0. 

8. Neither party takes objection to these 
rates orto the value fixed by the Commissioner. 
I, therefore, find that they are correct. . 

This second appeal coming on for hearing 
the Court delivered the following ` 

Judgment.—wWe accept the finding, 
modify the decree of the Court below, and dis- 
missing the suit for possession, pass a de- 
cree in favour of, the plaintiff for rent as found 
by the Judge, with interest on the estimated 
value at6 per cent. from this date. Hach party 
will bear his own costs throughout. 


c ` Decree varied, 
@ 
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CALCUTTA HIGH COURT. 
Miscentaneous Oivi Arrear No. 210 
or 1909. 

June 28, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
TOHRA BIBI AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
VETSUS 
ZABEDA KHATOON AND orners— 
` Derenpants— RESPONDENTS. 

Party—Suit for account by partner against represen- 
tatives of deceased partner—Receiver of deceased 
partner’s estate, whether necessary party—Civi Pro- 
cedure Code (Act V of 1908), s. 151, O. XLI, R. 23— 
Remand by appellate Court when swit not disposed on 
preliminary point—Inherent power of Court. 

In a suit to wind up a partnership business brought 
by one partner agdinst the representatives of a 
deceased partner, it is necessary to join as party 
defendant the receiver appointed by a competent 
Court to take charge of the estate of the deceased. 

Jatindra Nath Chowdhury v. Sarfaraj Miah, 6 Ind. 
Cas. 214; 14 C. W. N. 653 and Raji Mahmud Akbar v. 
Dwarka Nath Sarkar, 6 Ind. Cas. 63; 11 ©. L. J. 658, 


` referred to. 


When a decree has been made by an original Court 
in a suit improperly framed by reason ofthe failure 
of the plaintiff to join a necessary party asa defen- 
dant, ibis competent to the Court of appeal, under 
section 151 of the Civil Procedure Code, to set aside 
that decision and to remand the case for re-trial with 
directions to add all necessary parties. 

Salima Bibi v. Sheikh Muhammad, 18 A. 131; Rajit 
Ram v. Kateswar Nath, 18 A. 396; Habib Baksh v. 
Baldeo Prosad, 23 A. 167 and Badam v. Nathu, 25 A. 
194, referred to. 


Appeal from the order of the District Jadge 
of 24-Pergannahs, dated April 7, 1909, revers- 
ing the decree of the second Sub-Judge of 
that district, dated December 18, 1908, and 
remanding the suit for re-trial. 

Moulvi Shamsul Huda, for the Appellants. 

Mr. Chakravart{, Babus Sutish Chandra 
Ghose and Anilendra Nath Rai Chaudhry, for 
the Respondents. : 

Judgment.—the substantial question 
of law, which calls for decision in this appeal, 
is one of novelty, and our attention has not 
been drawn to any judicial decision which 
covers it precisely. The circumstances, under 
which the question arises for decision, are not 
disputed. One Haniff Meah, the predecessor- 
in-interest of the defendants, is alleged to 
have carried on a hide business in partnership 
with the predecessor of the plaintiffs. The 
case for the plaintiffs is that Haniff was the 
managing partner: that the assets were under 
his eontrol, and that from the profits of the 
partnership business, not only had savings 
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been made but purchases effected of valuable 
immovable properties. Haniff died on the 
28th January 1908, and left as his heirs the 
persons who have been joined as defendants to 
this suit. On the 8th June 1908, the plaintiffs 
commenced the present action to wind up the 
partnership business, to accounts from the 
representatives of the managing partner, to 
ascertain and distribute the assets, and for 
incidental reliefs. The defendants denied the 
alleged partnership, and resisted the claim on 
various other grounds relating to the merits 
of the case with which we are not concerned 
at the present stage. Meanwhile disputes 
had broken out amongst the members of the 
family of Haniff, and a suit, for partition of 
the estate left by him, had been commenced 
on the original side of this Court on the 
2nd July 1908. In that suit, a receiver was 
appointed on the 17th August 1908 in respect 
of the subject-matter of the litigation, that 
is, the entire estate left by Haniff. There- 
upon the defendants in the present litigation 
intimated to the Court of first instance on the 
99th August 1908 that the receiver had been 
appointed, and prayed that the plaintiffs 
might be directed to take steps to join the 
receiver as a party defendant. The plaintiffs, 
though duly informed, took no notice of this 
application, and ultimasely decided to proceed 
with the suitin the absence of the receiver. 
The case was then tried out in the Court of 
first instance and a preliminary decree was 
made for taking of account and for other 
purposes appropriate to a suit to wind upa 
parinership business.” Upon appeal by the 
defendants to the District Judge, this preli- 
minary decree has been reversed, and the case 
has been remanded for re-trial. The District 
Judge has made a conditional order, the 
terms of which are difficult to follow: the 
order, in fact, has satisfied neither party, as 
is abundantly clear from the arguments 
which have been addressed to us. The plain- 
tiffs alone, however, have appealed against the 
order, and on their behalf it has been 
argued that the order is without jurisdiction, 
inasmuch as the Court could remand a case 
only under Order XLI, Rule 23, of the Code 
of 1908, which contemplates the reversal of 
a decision of the original Court upon a pre- 
liminary point. It has been suggested in 
fact, that, as in theepresent instance, the case 
had been tried on the merits by the Subordi- 
nate Judge, thé Court of appeal could not 
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make an order under Rule 23. On behalf of 
the respondents, it has been argued, on the 
other hand, that the District Judge ought 
to have held that the receiver was a necessary 
party, and that he had inherent power to set 
aside the preliminary decree made by the 
original Court and to send back the case for 
re-trial after the receiver had been added as 
a party defendant. The argument, in sub- 
stance, has been that the conditional order 
made by the District Judge ought to be 
discharged. From. the arguments which 
have been addressed, to us, it is clear, there- 


: fore, that two questions arise for consideration, 


namely, first, whether in a suit to wind upa 
partnership business brought by one partner 
against the representatives of a deceased: 
partner, it is necessary to join as party defen- 
dant the receiver, appointed by a competent 
Court, totakecharge of theestate of the deceas- 
ed; and, secondly, whether whena decree has been 
made by the original Court in a suit impro- 
perly framed by reason of the failure of the’ 
plaintiff to join a necessary party asa defen- 
dant, it is compstent to the Court of appeal 
to set aside that decision and to remand the 
ease for re-trial with directions to add all 
necessary parties. 

In so far as the first of these points is 
concerned, it must, in our opinion, be answered 
in the affirmative. The principle, upon which 
a receiver of property may be regarded as a 
necessary party to a particular suit, was 
explained by this Court in the case of Jotindra 
Nath Chouthury v. Sarfuraj Miah (1). The 
test to be applied is, whether property in the 
hands of the receiver is intended to be affected 
by the result of the litigation, because if the 
property is intended to be so affected, the 
receiver is a proper and a necessary party by 
way of addition to and not in substitution for 
the parties primarily responsible. It may be 
conceded that the appointment of a receiver 
does not by itself debar a creditor of the 
person over whose estate the receiver is 
appointed from pursuing his legal remedy by 
action against such debtor, or from bringing 
a suit for relief touching the same property: 
this general rule, however, is subject to the 
qualification that the suit so brought does not 
in any way, interfere with the possession or 
jurisdiction of the Court by which the receiver 
was appointed. If the contrary view were 
maintained, and the decree made in such a 

(1p14 C. W. N. 658; 6 Ind. Cas, 214, 
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suit was allowed to operate to the disturbance 
of the custody of the receiver, when he had 
not been made a party to the suit, the very 
objec: of the appointment of a receiver might 
be defeated; that object is to protect the 
_ estate from unnecessary and expensive litiga- 
tion: to preserve it for the equal- benefit of 

those equally interested in its distribution, 
` and to keep the property at all times within 
the gontrol of the Court by which the receiver 
has been appointed. Now in the case before 
us, the plaintiffs seek fora decree for ascer- 
tainment of the assets and for distribution 
thereof amongst themselves and the represen- 
tatives in interest of their deceased partner; 
their allegation is that the representatives 
_ have not rendered any account of the partner- 
ship business, and that they have retained 
exclusive possession of the whole of the 
properties, to a portion at any rate of which 
they claim a substantial interest, and which 
are now in the custody of the receiver as 
part of the estate of Haniff. On the 29th 
August 1908, the rece’ver, in fact, furnished: 
security to the extent of Rs. 50,000 and took 
possession of the entire estate of Haniff includ- 
ing the assets of the disputed hide business, 
If the plaintiffs succeed in this litigation and 
their allegations. are established to be well- 
founded, they will be entitled not merely to a 
decree for accounts of the partnership busi- 
ness, but-also to possession of the assets. It 
has been faintly suggested, indeed, that in so 
far as the accounts are concerned, an order 
may be made upon the defendants to render 
them, and for this purpose the presence of the 
receiver is not necessary. This position, 
however, is obviously fallacious. It may be 
conceded, as was ruled by this Court in the 
case of Haje Mahmud Akbar v. Dwarka Nath 
Sirkar (2), that the right to call for an account 
upon the dissolution of a firm is mutual, and 
each partner is entitled to an account from his 
co-partner of their partuership dealings and 
transactions, unless he has legally waived or 
parted with such rights; the legal nepresen- 
tatives of a deceased partner are.entitled to 
an account from the surviving partner, and are 
themselves Sound to account in so faras the 
deceased -partner had the management or 
control of the assets of the firm, It is clear, 
however, that in order that such accounts may 
be properly taken by the Court and effectively 
rendered by the defendants, they must haye ac- 


(2) 11 CG. L. J. 658; 6 Ind, Cas. 63. 
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cess to the assets and the account books of the 
partnership, and these assetsand account books 
_are in the custody of the receiver as belong- 
ing tò the estate of Haniff. The receiver 
is, therefore, not merely a proper but also a 
necessary party to the proceedings. We 
have further examined the records of the. 
partition suit now pending on the original 
side of this Court, and it is clear from a com- 
parison of the schedule of properties attached 
to the plaint in that suit, with the schedule 
of the properties claimed by the plaintiffs in 
the present litigation as acquired out of the 
profits of the partnership business, that a 
considerable number of items is identical. If, 
. therefore, the plaintiffs succeed in the present 
suit, they will be entitled to a decree for 
recovery of possession of shares of the proper- 
ties now in the custody of the receiver. The 
learned Vakil for the plaintiffs has, however, 
‘contended that the receiver, who has been 
appointed only in respect of the properties 
comprised in the estate of Haniff, has no con- 
cern with what does not in reality -belong to 
him. This argument is manifestly fallacious. 
The receiver has been appointed to fake 
charge of all the properties comprised in the 
partition suit, and from an examination of 
the proceedings therein, itis fairly clear that 
many of the properties in which the present 
plaintiffs claim a share, are claimed in the 
partition suit by the representatives of Uaniff 
as their exclusive properties. The receiver 
has been appointed in respect of the snbject- 
matter of that litigation and Mr. R. C. Sen, 
an Advocate of this Court, who has been 
appointed thereveiver, has stated to us that 
all the properties mertioned in the schedule 
to the plaint in the partition suit as the 
subject-matter of that litigation are in his 
custody. It also appears from an exami- 
nation of the schedule to the plaint in that 
suit that the parties lay claim to certain 
partnership business, though it is not clear 
whether the description is comprehensive 
enough to include the hide business which is 
the subject-matter of the present litigation. 
One thiug, however, is beyond the possibility 
of dispute. If the plaintiffs succeed in the 
present litigation, the decree must affect the 
property now in the custody of the receiver, 
Although, therefore, the receiver would not 
have been a necessary party to the present 
litigation if no attempt had been made there: 
by to interfere with the right.of the receiver 
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fo the property entrusted to his case, the 
position is entirely different when the object 
of the litigation is manifestly to affect the 
property and rights vested inhim. We must, 
consequently, hold that the receiver was a 
necessary party, and that as soon as the fact 
of his appointment was intimated by the 
defendants to the Court, and brought to the 
notice of the plaintiffs, the latter ought to 
have taken steps to add him as a party defen- 
dant with the leave previously obtained of 
this Court in its original side. 

The second question, which next requires 
consideration, is whether it was competent to 
the Court below and whether it is competent 
to this Court to set aside the orders, to 
remand the case, and to direct the plaintiffs 
to re-constitute the suit by the addition of the 
receiver. The learned Vakil for the appel- 
lants has contended that the order of remand 
made by the Court below is ultra vires as 
beyond the scope of Order XLI, Rule 23 of 
the Code of 1908. In our opinion, there is 
no foundation for this contention. It may be 
conceded that the terms of Rule 23 are not 
comprehensive enough to cover, the present 
case, inasmuch as the decision of the original 
Court did not proceed upon any preliminary 
point: but this circumstance does not justify 
the conclusion that the Court may not have 
wider power than those cunferred by that 
‘Rule. It may be observed at the outset that 
there ig no provision iu the present Code 
corresponding to section 564 of the Code of 
1882, which provided that .the Appellate 
Court should not remand a case for a second 
decision except as provided in section 562. 
Su long as section 564 formed a part of the 


Code of 1882, the result was that an order of , 


remand could only be made where the lower 
appellate Court had disposed of the suit 
upon a preliminary point, Under that Code, 
a question might and in fact did arise, 
whether if an order of remand was made in 
contravention of the provisious of section 562, 
that is when the suit had been disposed of 
nob upon a preliminary point, but upon the 
merits of the whole case after a full hearing, 
the order was absolutely void or merely 
irregular. There was considerable diver- 
gence of judicial decision upon this point, as 
shown by the cases of Rameshur Singh v. 
Sheodin Singh (8); Mohesh Chandra vy. Jamir- 


(3) 12 A, 510, at p. 512. 
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uddin (4), Court of Wards v. Rama Sami (5); 
and Batkuntha Nath Dey v. Salimulla Nawab 
Bahadur (6). The matter is, however, 
placed on an entirely different footing by the 
new Code: as section 564 has not been re- 
enacted, the inference is perfectly legitimate. 
that the legislature did not intend to restrict 
the power of an appellate Court to remand a 
case for re-trial. Rule 23 makes ‘provisions 
for a particular contingency but clearly its 
scope is neither exclusive nor all-embracing. . 
We must consequently hold that under section 
151 of the Code of 1908, which expressly 
saves the exercise of inherent powers by 
Court of justice, it is competent toa Court 
to remand a case when the original Court has 
committed any error, omission or irregularity 
by reason of which there has not been a 
proper trial or an effectual or complete adjudi- 
cation of the suit, and the party who 
complains of such error, omission or irregu- 
larity, has been thereby materially prejudiced. 
In fact, a similar power had been exercised by 
Courts even under the repealed Code, not- 
withstanding section 564, as is shown by the 
eases of Salima Bibi v. Sheik Muhammad (7); 
Rajit Ram v. Kateswar Nath (8); Habib Baksh 
v. Baldeo Prasad (9); Badam v. Nathu Singh 
(10). In each of these cases, an erroneous pro- 
cedure had been adopted by the Court of first 
instance, which had resulted in a mis-trial of 
the suit; in the third of these cases, the suit 
had been brought in the name of a wrong 
personas plaintiff, and the appellate Court 
directed the plaint to be amended and remand- 
ed the case for 1e-trial. Indeed, if such a 
power is denied to a Court, a failure of justice 
may be inevitable, as is well illustrated by. 
the case before us. We have held that the 
receiver was a necessary party, and ought to 
have been added as adefendant. The decree, 
therefore, made by the Court of first instance 
iu the absence of the receiver, ought not 
to be allowed to stand, but if the appellate 
Court hag no power to remand the case and 
to direct a re-trial after the receiver has been 
properiy added as a pariy defendant, what 
would the position be? The only alternative 
course would be for the Court to dismiss 

(4) 280. 324. 

(5) 28 M. 437. 

(6) 12 0. W. N. 690; 6 O. L. J. 547, 

ta 18 A. 181. 

(8) 18 A. 396. 
(9)¢23 A. 167; (1901) A. W. N. 39. 
(10) 25 A. 194; (1903) A. W. N. 6, 
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the suit as improperly constituted: this ob- 
viously is a position which ought not to be 
accepted, if there is any escape from it. We 
are of opinion, therefore, that the receiver 
ought to be added as a party to the suit and 
the case ought to be re-tried, and we feel no 
doubt that this Court has ample power to 
give the necessary directions. 

A question has been raised before us inci- 
dently as to whether the receiver ought to be 
allowed, when he js brought before the Court, 
to put forward a defence different from or 
inconsistent with that taken by the original 
defendant. The ordinary practice is that, 
upon the appointment of a receiver during 
the péndency of a litigation, he is added asa 
party defendant, the written statement of the 
original defendants whose estate is vested in 
the receiver is directed to stand as his written 
statement, but he may be allowed by the 


Court in its discretion to file a supplemen- 


tal written statement, because the Court may 
allow even an original defendant the same 
indulgence. 

The result, therefore, is that this appeal 
must be allowed. andthe orders of both the 
Courts below, discharged. The case will be 
remanded to the original Court for re-trial. 
The plaintiffs will have liberty to have the 
receiver added as a party defendant, for 
which purpose they must obtain the leave of 
the Court by which the receiver was appoint- 
ed. As the defendants intimated to the 
Court at the earliest possible stage, the fact 
of the appointment of the receiver, the plain- 
tiffs are principally to blame for the difficulty 
in which they find themselves. They must, 
consequently, pay the respondents their costs 
in this appeal.’ We assess the hearing fee at 
three gold mohurs. There will be no order 
as to costs either inthe original Court or in 
the Court of appeal below. The costs, sub- 
sequent to the remand, will follow the event. 

Appeal allowed; Oase remanded. 
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Where property is not merely dedicated to a 
charity but burdened. with a charge in respect of a 
charity, as where the founder's family has a beneficial 
interest in the surplus income, it can be alienated 
subject to the charge. 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No, 
220 of 1926, presented against the decree of 
the Court of the District Munsif of Thira- 
tharapundi, in Original Suit No. 145 of 1905. 

Jsudgment.—Both the lower Courts 
seem not to have understood the difference 
between property dedicated to a charity and 


“property burdened with a charge in respect 


of a charity. We must, therefore, ask the 
District Judge to find on the evidence on re- 
cord whether the property was dedicated to 
the charity or merely burdened with a charge 
in favour of the charity in question. 

The finding should be submitted within 
six weeks, and seven days will bs allowed for 
filing objections. 

In compliance with the above order the 
District Judge of Tanjore submitted the fol- 
lowing 

FINDING. 

1. The issue remanded is whether the pro- . 
perty was dedicated to the charity or merely 
burdened with a charge iu its favour. The 
‘order of remand makes no referenca to the 
findings of fact in this Courts judgment. 
One such finding was (at page 12, line 40 
printed book) that the plaint properties are 
burdened with a charge in favour of the 
charity -and that plaintiff’s family had a. 
beneficial interest in the surplus income. In 
the absence of a trust-deed or other direct 


-evidence as to the founder’s intention, this 


conclusion was based on the available evi- 
dence of the conduct of those concerned, 
weight being given to the acquisition of the 
property by plaintiff’s family for consideration 
consistently with their being entitled to per- 
sonal profit from it and to the separate en- 
joyment by individual sharers as against the 
general description as charitable property in 
Exhibits B, IIT, IV. The only fresh point 
made on this part of the case on remand has 
been that Exhibit D, 2nd defendant's peti- 
tion, asserts no claim to the corpus of the 
trust property ; the answer is that the revenue 
authorities had no power to give effect to his 
right toit ‘It is necessary for the purpose 
of the present finding to emphasise the fact 
that the property is private property subject 
to a charge, not trust property. This con- 
clusion is supported by the origin of plain. 
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tiff's own title, by purchase, and also by their 
method of enjoyment. 

2, The judgment under ae agreed with 
that of the Court of first instance to this 
extent. The latter then’ decided that the ex- 
istence of a mere charge for the execution of 
the trust did not affect the charitable charac- 
ter of the property; the former that it did 
so on the grond that a trust imported 
personal confidence reposed in the trustee ap- 
pointed by the founder and his lineal suc- 
cessors with which alienability would be irre- 
concileable. That is that in any case and 
without reference to the finding on the second 

- issue, on which I have concurred with the 
lower Court, the fact that the property is 
charged for the benefit of a trust would make 
it inalienable. 

On further argument this view appears 
inapplicable to the circumstances. In Bishen 
Chand Basawat v. Nadir Hossein (1), the 
decision was against alienability, though 
the trustee was held entitled to the surplus, 
if any; but though some considerations 
arising from the religious character of the 
trust are referred to, the general ground 
of personal confidence is not; and the case 
can be distinguished, as it has been in 
Mayne’s Hindu Law and Usage, 7th Edition, 
page 584, because the whole property was 

- devoted to religious purposes. On the other 
hand, Futto v. Bhurrut (2) and Basoo Dhul v. 
Kishen Chundergir Gossain (8), authorise 
alienation in the case of property subject to 
a charge such as that now in question. 

In Mahomed Ahsanullah Chowdhry v. Amer- 
chand Kundu (4), such property was held 
liable to sale in execution ofa decree against 
its owner. 

3. In these circumstances the finding is 
that the property is merely burdened with 
a charge in favour of the charity and can, 
therefore, be alienated subject to it: 

This” second appeal coming on for final 
hearing after the return of the finding of the 
lower appellate Court: the Court delivered 
the following 

Judgment.—<Accepting .the finding 
of the District Judge, we set aside the decree 
of the District Judge and restore the decree 
of the District Munsif with costs in this and 
the lower appellage Court. f 

Appeal allowed. 

(1) 15 C. 329 at p. 389; 15 I, A. 1. 


_ (2) 10 W. R. 299. (3) 18 W. R. 200, 
_ (4) 17 L A. 28; 17 C, 498. 
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June %7, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

TARA SUNDARI DEBI—Peritionsr— 
APPELLANT TENS 160 AND RESPONDENT IN 

. No. 267 
TENSUS m 
SARADA CHARAN BANDOPADHYA— 
Opposite Party—Respoxpent IN No. 160 AND 


APPELLANT IN No. 267. 

Civil Procedure Code (Act XIV of 1882), s. 266 —Ex- 
esution —Attachment—Gift of money by father to 
daughter for construction of howse—Interest of daughter 
in house, whether attachable—Monthly allowance as 


maintenance to be paid owt of father’s estate to daughter. 


whether attachable—Test whether muintenanse allow- 
ance is assignable or nat. 

A Hindu Brahmin father, while giving his daughter 
in marriage to a poor Kulin Brahmin, gave her, by a 
deed of gift, Rs. 6,009 ina lump to be paid out of 
his estate for the construction of a house, and an 
annual sum of Rs. 600 also payable out of his estate 
for the maintenance of the daughter with her 
children. The house was constructed, and a creditor 
of the daughter attached the same as also the main- 
tenance allowance: 

Held, that the daughter had not merely a right of 
residence in the house, and that her interest in it 
was liable to be attached; but her right to receive 
the monthly allowance was not so liable, being a 
purely personal right to future maintenance within 
the meaning of section 266 of the Civil Procedure 
Code, 1882. 

When a question arises, whether a right to main- 
tenance is assignable or not, the trae test to be ap- 
plied is, whether the intention of the grantor was to 
create a purely personal right to receive a certain 
sum of money in the grantee, or whether his inten- 
tion was to create an interest in property, which 
ought to be treated as alicnable property. The essence 
of the matter is to be determined by reference to 
allthe terms of the grant, whether it was personal 
and inalienable, or really an interest in property and 
attachable. 


` 


Appeals from the order of the second Sub- 


Judge of Dacca, dated March 22, 1909. 

Dr. Sarat Chandra Basak, for the Appellant, 
in No. 160 and Respondent in No. 267. 

Babus Harendra Narain Mitra, and Karuna- 
moy Bose, for the Respondent in No. 160 
and Appellant in No. 267. 

Judgzment.—We are invited in these 


appeals to consider the legality of an order ' 


made by the Court below upon an application 


for execution of a decree obtained by one’ 


Sarada Charan Banerjee against Tara Sundari 
Debi. The circumstances, under which the 
ouder in question, against which. both the dec- 
ree-holder and the judgment-debtor have ape 
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pealed, was made, have not formed the sub- 
ject of cortroversy before us. In execution of 
a decree for money obtained by Sarada Charan 
against Tara Sundari, he applied forattachment 
andsaleof the rights of the latter under a deed 
of gift executed in her favour by her father 
on the 6th September, 1872. The judgment- 
debtor objected on the ground that her inter- 
est was not liable to ba attached under sec- 
tion 266 of the Code of 1882, which corres- 
‘ponds with section 60 of the Code of 1998. 
Her contention, in substance, was that the 
interest created in her favour by the deed 
of gift, was not saleable property over which 
she had adisposing power which she might 
exercise for her own benefit. The Subordinate 
Judge held that the interest which the judg- 
ment-debtor took under the deed of gift was 
a two-fold character, and was attachable as 
to one portion, thereof, and not attachable as 

‘to the remainder. Each party has appealed 
against the decision of the Subordinate Judge 
in so far as it gives effect to the contention 
of his opponent, and the question before us 
relates to the true nature of the interest 
taken by Tara Sundari under the deed of 
gift executed by her father. 

It appears that Ishan Chandra Banerjee, 
father of Tara Sundari, had given her in 
marriage to a Kulin Brahmin, with the 
usual result that she and her children had to 
bə maintained by him. Tho deed racites 
that it was the duty of the grantor to bear 
the burden of maintaining his daughter, the 
grantee, and her children, and that a simi- 
lar liability rested upon the son of the grantor, 
Umesh Chandra, according to the family 
custom. The deed then recites that, to make 

“some provision for the main naive of the 
grantee with her children, the grantor gave 
her annual sum of Rs. 690, and a lump sum 
of Rs. 1,000, for the acquisition of a suitable 
site, and Rs. 5,000 for the construction ofa 
house. As regards the first of these sums, 

‘namely, the annual maintenance, the deed 

states expressly that the sum was to be paid 
out of the income of two specified properties 
owned by the grantor.. As regards the second 
it was made payable out of the estate. Neither 
of these two gifts, however, vested immediately 
in the donee. “On the other hand, it was 
laid down that the lump sum granted, as 
also the annual payment, was not to be made 
till, by reason of disagreement between th® 
grantee and the members of the family ol the 


INDIAN CASES. 81 


grantor, the form found it necessary to be- 
come separate in mess from them. This deed 
was executed by the father of Tara Sundari 
and his son, Umesh Chandra, affixed his sig- 
nature to it in token of his consent. Ishan 
Chandra died many years ago, and it is alleg- 


_ ed on behalf of the judgment-debtor that she 


received in due course from the holders of the 
estate of her father, the sum of Rs. 6,000, 
with which ske purchased land and built a 
house. The execution-creditor now seeks to 
attach’ and sell her interest under this deed 
of gift, both in respect of the house and the 
monthly allowance. Her objection is that 
neither of, these is liable to be attached in 
execution of the decree. The Subordinate 
Judge has held that her interest in the house 
is liable to ba attached but her right to re- 
ceive the monthly allowance is not so liable, 
In the appeal of the judgment-debtor it has 
been argued that her interest in the house 
and land is not liable to bə attached as it is 
not property over which she has a disposing 
power for her own benefit. In the appeal of 
the decree-holder, it has been argued, on the 
other hand, that the right of the jadgment- 
debtor to receive the monthly allowance i is 
liable to be attached and sold. 

Inso far asthe appesl ofthe judgment- 
debtor is concerned, we are of opinion that 
the order made by the Court below is correct 


-and ought not to be disturbed. From the 


terms of the deed it is clear that there was a 
gift of Rs, 6,000 to Tara Sundari. No doubt, 
the intention of the grantor was that the 
money should be applied by her for the pur- 
chase of land and the construction of a house, 
but there is no foundation for the suggestion 
that when the money should be converted into 
immovable property, she was to have a mere 
right of residence therein. Tho learned 
Vakil for the judgment-debtor has contended 
that the sum of Rs. 6,000 was given to her 
children as well as herself and that the in- 
tention of the grantor was that the children 
should be the ultimate owners of the property. 
No such direction, however, is given in the 
deed, either expressly or by necessary impli- 
dation. Referenca has also been made to the 
decision of their Lordships of the Judicial Com- 
mittee in Rabutty Dasi v. Shib Chunder Mul- 
lick(1). There a deed of arrangement and ro- ` 
lease between the members of a Hindu family, 


in respect of a Senin joint estate Slimêd by 
Q)6MLAL 
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a childless Hindu widow of one of the c- 
heirs in her character of heiress and legal 
personal representative of her deceased hus- 
band, declared that she was entitled to the sum 
therein mentioned us the share of her deceased 
husband for her sole, absolute use and bene- 
fit. These words were construed to mean 
that, as a Hindu widow, she had only a life- 
estate in the corpus, which at her death de- 
volved as assets of her deceased husband 
upon his personal representative in succession. 
The principle of the decision is that .the 
interest of the widow was not enlarged by 
the transformation of the estate of her hus- 
band from land into money, and her position 
in relation to the fund she received, was 
identical with what would have been her rela- 
tion to theimmovable property if it had come 
into her hands. This doctrine is obviously of 
no assistance to the judgment-debtor in the 
present case. The question before us is, 
“whether the interest Tara Sundari took in 
the sum, which she received under the deed 
of gift, is of such a character as to entitle 
her to alienate it. It is not necessary for 


us to consider whether she took an absolute . 


interest therein or whether she was given an 
estate for life with a remainder over to her 
children. Even if we hold, as was done by 
the Judicial Committeein the case of Radha 
Prasad Mullick v. Ranee’ Mani Dasee (2), that 
the intention of the grantor was that his 
daughter should have a life-interest, and that 
upon her death it would vest absolutely in 
her children, it is clear that she had some- 
thing more than a mere right of residence. 
The children are not parties to the present 
proceedings and the Court cannot properly 
be invited to determine the precise quantum 
of interest, if ‘any, taken by them in the 
land and house alleged to have been purchas- 
ed out of the sum received by their mother as 
a gift from their maternal grandfather. That 
there may be room for controversy in a 
question of this character, is clear from 
the cases of Mahomed Sumsul Huda v. Sevok 
Ram (3), Suraj Mant v. Rabi Nath Ojha 
(4), Sambasiva Ayyar v. Visvam Ayyar 
(5); but, whatever the precise nature of the 

(2) 35 C. 896; 12 Œ. W. N. 729 (P. O.) ; 10 Bom. L. 
R. 604; 8 O. L. J. 48; 5 A. L. J. 460, 

(3) 2 1I. A. 7; 22 W. R. 409; 14 B. L. R. 226. 

(4) 35 I. A. 17; Q A. L. J. 67; 18 M. L. J. 73,12 U 
W. N. 231 (P. 0.) ; 10 Bom. L. R. 59; 7 C. L, J. 181; 
3M. L. T. 144. 


(5) 30 M. 356; 17 M. L. J. 243; 2 M. L. T. 316; 31 
M, 179; 3 M. L. T, 369. 
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interest of the grantee may be, whether 
it is treated as a life-estate or as an absolute 
interest, it is clearly an interest over which 
she has a disposing power. It will be ob- 
served that the fund was placed at her dis- 
posal; there was no express direction that 
it should be applied in the purchase of land 
and house, though the grantor stated that his 
intention was that the fund should be utilised 
for this purpose. Under these circumstances, 


ib is impossible to hold that she had a mere 


right of residence which cannot be attached 
and sold in execution of a decree. Ib was 
open to her not to apply the fund for the 
purpose of land and house for many years, 
and the view cannot be sustained that the 
interest acquired by her when the grant was 
made was diminished when the money was 
converted into immovable property. We 
must consequently hold that the interest of 
the judgment-debtor in the land and house 
is liable to attachment and sale; but we do 
not decide, in fact, we cannot decide in the 
absence of the children, whether or not they 
have a present right of residence therein. In 
so far, therefore, as the appeal preferred by 
the judgment-debtor is concerned, the order 
of the Court below must be affirmed. 


In so far as the appeal preferred by the 
decree-holder is concerned, the question arises 
whether the right of the judgment-debtor to 
receive an annual sum from the representative 
of her father, is a right to future mainten- 
ance within the meaning of section 266 of the 
Code of 1882, and consequently not Hable to 
attachment or sale. The learned Vakil for 
the decree-holder has contended that it is a 
substantial interest inland, and it is liable 
to attachment and sale. It has been argued, 
onthe other hand, that itis a right merely 
to receive a specified sum from year to year, 
and, therefore, essentially aright to future 
maintenance. It has further been argued, 
on behalf of the judgment-debtor, that the 
allowance was intended, as maintenance not 
merely for herself, but also for her children, 
and that, as they are all jointly entitled to be 
maintained out of this sum, it cannot be 
attached and sold in execution of a decree 
against the mother alone. Our attention has 
been invited by the learned Vakils on both 
sides to numerous decisions in this Court 
as well as in the Superior Courts in the 
Presidencies, most of which are review- 
ed in the recent, judgment of this Court 
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in Asad Ali Molla v. Haider Ali (6), where 
the question was raised whether an assignee 
of a decree for maintenance can execute it 
against the judgment-debtor in the same 
manner as the original decree-holder. The 
cases to be found in the books are, by no 
means, easy to reconcile upon any intelligible 
principle. But there is a well marked dis- 
tinction between two classes of cases, namely, 
thos¢ in which the right is merely to receive 
an allowance by way of maintenance periodi- 
cally, and those in which the right relates to 
immovable property granted and accapted in 
lieu of a periodical allowance for maintenance. 
In one of the earliest cases in this Court, 
Bipro Protab v. Deo Narain (7), it was ruled 
that an execution-creditor cannot attach the 
right of his judgment-debtor to appeal to His 
Majesty in Council in another suit, or the 
right to future maintenance declared in his 
favour in that suit. Again in the cases of 
Koomaree Debi v. Greesh Ohunder Tahory (8); 
Bhyrub Chunder v. Nubo Chunder (9); Duloon 
. Koonwar v. Sungum Singh (10); Monessur Das 
v. Beer Protap(11) and Monessur Sur v. Kishen 
Protab (12), it was ruled that a right to re- 
caive maintenance is a purely personal right, 
and ought not to be treated as property 
liable to attachment and sale [see also the 
observations of Sir Barnes Peacock in Ashu- 
tosh Dutt v, Doorga Churn Chatterjee(13) |. On 
the other hand, in the case of Hnaet Hossein 
v. Nujeeboonissa Begum (14), where the 
earlier decisions were apparently not brought 
to the notice of the Court, it was ruled that, 
when a deed is executed stipulating the grant 


of regular maintenance payable from the- 


grantor’s estate and recoverable, in the event 
of non-payment, from that estate, the allow- 
ance so granted is not merely a right to 
raczive future moiintenancs bib is property 
which may be attached and sold in execa- 
tion. A similar view was adopted in Mahtab 
Chand v. Dhun Coonaree(15), where, however, 
the case presented the distinctive feature 
that the’ execution-creditor was the repre- 


(6) 6 Ind. Cas, 826; 14 C. W. N, 918. 
(7) 3 W. R. Mis. 16. 

(8) 1862 Marshall 200, 1 Hay 583. 
(9) 5 W. R. 111, 

(10) 7 W. R. 811. 

(11) 6 B. L. R. 646; 15 W. R. 188. 


13) 61. A. 182 at p. 183; 5 C. 488; 5 ©. L. R. 296. 
(14) 11 W.R. 1 
(15) 17 W. R. 2 
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sentative of the grantor and was personally 
liable to pay the annuity. Again in Salamat 
Hossein v. Luckhi Ram (16), where the pro- 
perty sought to be attached and sold in 
execution was a heritable right to receive a 
monthly allowance originally assigned in 
lieu of a share of landed property, the view 
was maintained that it was not a mere right 
to maintenance. But here again the case 
presented the distinctive feature that the 
person entitled tó the maintenance had mort- 
gaged his right to receive the allowance, and, 
when the mortgagee sought to enforce his 
security, objected that the mortgagee had 
acquired no title; in view of the mortgage, it 
was not competent to him, of course, to deny 
that the right was assignable and could be 
seized and sold in execution. In two later 
cases, Sreenath v. Brojendra (17) and Gopal 
Daly. Marsden (18) it was held that a right 
to receive an annuity given by a Will may 
be attached and sold in execution of a decree, 
but the decision was rested on the ground 
that annuity is distinct in its nature from 
maintenance, which it was conceded, is not 
assignable. It was pointed oub that there 
was a difference between a right to main- 
tenance and a right to receive an annuity of 
which a gift has been made by the testator’s 
bounty. Reference was made to the case 
of Damhar Kosri v. Sham Kissen (19), where 
the allowance was not only mide a charge 
upon specific property, but shown to have 
been granted for an antecedent obligation, 
and was ou this ground treated, not as main- 
tenance, but.as a debt capable of attachment, 

In the case of Harris v. Brown (20) there 
was a transfer bya lady, but not a Hindu 
lady, of her right to receive an allowance, 
aud no question appears to have been raised 
as to the validity of the assignment, which 
was treated by the Judicial Committee as 
operative. The only other cases in this Court, 
to which reference need be made, are those 
of Rameswar v. Jibender Singh (21) Ram 
Chandra Marwari v. Mudeshwar Singh(22) and 
Durgadut Singh v. Rameshwar Singh (28) in 


(16) 10 C. 521, 

(17) 10 C. W. N. 1102 (Note.) 

18) 10 C. W. N. 1102, 

T 9 C. W, N. 703. 

20) 28 C. 621 at p. 637. 

r 32 C. 683 ; 9 C. W. a: Sor: 

(22) 33 0. 1158; 10 C. W. X, 978, 

(23) 36 C. 943; 10C. L. J. 233; 13 0. W. X 
4 Ind, Cas, 2. 
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each of which the question related to the 
nature of interest acquired by a grantee in 
immovable property which had been granted 
and accepted ina lieu of a right to receive 
maintenance, and it was ruled that such inter- 
est was liable to be-seized and sold in execu- 
tion of a decree. This class of cases, in fact, 
does not present any difficulty; when property 
has been received in lieu of a claim for 
maintenance and the grantee has, in a manner, 
become owner of the property even though 
“his interest is terminable in a certain con- 
tingency, he ought plainly to be held com- 
petent to exercise a disposing power.over it 
for his own benefit. But as regards the 
other decisions to which reference has already 
been made, it is clear that they cannot be 
reconciled. A distinction appears to have 
been sought to be drawn, between cases in 
which the maintenance was made a charge 
upon a definite property and was made 
payable out of a specific fund and cases in 
which the grantee ‘of the right of maintenance 
was not so protected. This distinction, how- 
ever, inour opinion, does not furnish a true 
solution of the question whether the right 
is assignable or not because, if the allowance 
is regularly paid by the person liable, no 
- question of enforcement of a charge upon any 
interest in immovable property arises; unless 
a default has been made and arrearé are due, 
there is no charge to enforce. The answer 
tothe question, therefore, whether the right to 
receive the maintenance is assignable or not, 
ought not to be made dependent upon the 
circumstance whether, in the event of failure 
of the grantor or his representative to make 
regular payments, the grantee is entitled to 
enforce a charge upon immovable property. 
To put the matter in another way, when an 
execution-creditor seeks to seize~and sell a 
right of this description, he cannot rightly 
be regarded as attempting to attach, for 
purposes of sale, any interest in immovable 
property. In fact an examination of the 
cases in the Superior Courts in the other 
Provinces shows that this distinction has not 
always been consistently observed. Thus in 


the cases of Harshankar Prasad Singh 
v. Baij Nath (24) and Salukshi v. Labhsh- 
mayee (25), it, was treated gs. a settled 


doctrine that land or other property allotted 


in lieu of a claim for maintenance, is liable, 
"| (24) 23 A. 164; (1901) A. W. N. 50. 
(25) 31 M. 500; 4 M. L. T, 495. 
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in the hands of the grantee, to be atbached 
in execution and sold at the instance of a 
creditor. But while in the cases of Joy Raj 
v. Devi (26) and “Sangar v. Baji Rao (27), 
where sich a grant of land had been made 
subject to a clause against alienation, it was 
ruled that the interest of the grantee in the 
land was nevertheless assignable and conse-: 
quently attachable, in the cases of Diwali v. 
Apaji Ganesh (28) and Munisami Naidu v. 
Ammani Ammal (29), it was held that 
the interest of the grantee was not 
assignable and not liable to be seized and 
sold in execution. Again, whereas in the 
cases of Gulab Kuar v. Bansidhar (80) and 
Sher Singh v. Sri Ram (31), the principle was 
recognised that an interest in the income of. 
immovable proparty assigned by way of 
maintenance is not liable to attachment and 
sale in execution of a decree, though it must 
bs observed that when the first of these cases 
was taken on appeal | Bansidhar v. Gulab Kuar 
(32) ] the question was left open—itwas ruled, 
in the cases of Muthuramen v. Sundera Kumer 
(33) and Vaidya Natha v. Bggia (34), that 
a hereditary grant of an allowance out of the 
income of specified: land is not a right 
to future maintenance exempted as such from 
attachment. From a review of the author- 
ities to which reference has been made, it is 
clear that when a grant of land has been 
made and accepted in lieu of a right to 
maintenance and there is no restraint upon 
alienation, there is no divergence of judicial 
opinion that the interest, of the grantee is 
liable to be seized and sold in* execution of a 
personal decree. This is based on the ob- 
vious principle that, when the grantee has 
become owner of the land transferred to him, 
however limited in point of time his interest 
may be and whatever risk there may be of 
resumption by the grantor in certain possible 
events, the interest is assignable, and the 
Court will not go behind the title and deter- 
mine the quality of the estate taken, by 
reference to the consideration for the grant, 
(28) (1883) A. W. N. 9. 
(27) 14 ©. P. L. R. 114. 

(28) 10 B. 342. 

(29) 15 M. L. J. 7. 

(30) 15 A. 371. 4 

(81) 80 A. 246; 5 A. L. J. 251; A. W. N. (1908) 101; 
4 M. L. T. 10. 

(32) 16 A. 443. - 

(33) 9 M. L, J. 118.” 

(34) 80 M. 279; 17 M. L. J. 373; 2 M. L. T, 338, 
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In cases, however, where there is no transfer 
of interest in land in lieu of maintenance, 
there is a well-marked divergence of judi- 
cial opinion. In one class of cases, where the 
right to receive maintenance has been recog- 
nized, but the enforcement of the right is not 
secured by a possible recourse to immovable 
property in the event of default by the grantor, 
there is no room for controversy that, 
according to the strict letter of section 266 of 
the Ofvil Procedure Code of 1882, the right 
is really one to receive future maintenance 
and is notassignable. In the other class of 
eases, where the person entitled to mainte- 
nance is placed in a position to enforce his 
right by recourse to a particular fund or in- 
terest in land in the event of default of 
payment by the grantor, there isa tendency 
to treat the right not merely as one to receive 
future maintenance and consequently inalien- 
able, but really as property or a substantial 
interest in land, and consequently alienable. 
When regard is had, however, to the language 
of section 266 of the Code of 1882, there is 
ample room for doubt whether the view 
adopted is really supported by the language 
used by the Legislature. As we have 
already explained, the interest which is 
sought to be alienated is not any interest in 
land: what is attempted to be transferred, is 
the right to receive future maintenance, and 
“mo question of any interest in land arises till 
a default has actually been made. It may be 
observed, however, that the class of cases, 
for instance, Vaidya Nath v. Eggia (34), in 
which it has been ruled that a hereditary 
right of maintenance is alienable, stands on 
an entirely different footing and is defensible 
on principle; for the view has been maintain- 
ed by jurists that if a right is heritable, it 
ought to be treated as also assignable. The 
theory which underlies this proposition is, 
that a heritable right is not a personal right, 
and consequently ought to be treated as assign- 
able (Pomeroy on Remedies and Remedial 
Rights, section 147). The converse proposi- 
tion has also been maintained as a useful test, 
namely, that what is not heritable, is not 
assignable: in other words, that the power to 
assign and the power to transmit to personal 
representatives are convertible propositions. 
It is not necessary for us, however, to investi- 
gate, for the purpose of the present case, the 
question whether there are any limitations or 
exceptions tọ this principle. The doctrittle, 
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as pointed out in the caso of Asad Ali v. 
Haider Ali (6), is at any rate limited to choses 
in action, and is not applicable to judgment- 
debts, though the distinction was apparently 
overlooked in Monessur v. Beer Protap (11) 
and Nanammal v. Collector of Trichnopoly (85), 
butit is worthy of note that although, as point- 
ed outin the case of Asad Ali v. Haider Ali (6), 
when a claim has been merged in an actual 
judgment, ordinarily the right to the judg- 
ment is assignable and the nature of the 
chose in action is immaterial, this rule is not 
of universal application, and cases are con- 
ceivable in which a decree may not be 
assignable, and may not be enforcible at the 
instance of a transferee or even at the 
instance of a legal representative. Ilus- 
trations are afforded by decrees for restitution 
of conjugal rights and decrees made in 
favour of Hindu widows for residence in the 
family house of their husbands [Sulakshd v. 
Lakhshmayee (25).| The reason obviously is 
that the right conferred by the decree upon 
the decree-holder is so essentially of a per- 
sonal nature that it cannot be transferred by 
way of alienation or transmitted by inherit- 
ance. A consideration of this character 
applies manifestly with much greater force 
and reason to the case of choses in action 
before they have been merged in a decree. 
In our opinion, upon principle and apart 
from all authorities, when a question arises, 
whether a right to maintenance is assignable 
or not, the true test to be applied is, whether 
the intention of the grantor was to create a 
purely personal right to receive a certain 
sum of money in the grantee, or whether his 
intention was to create an interest in property, 
either a fund or an estate, which ought to be 
treated as alienable property. The essence 
of the matter is to determine, by reference 
to all the terms of the grant, whether it was 
personal and inalienable, or really an inter- 
est in property and attachable. A similar 
question has arisen under the English Law 
where asimilar test has been applied. In 
the -Laws of England by Lord Halsburry, 
Volume LV, section 855, it is pointed out that 
alimony granted to a wife is not assignable, 
because itis not in the nature of property, 
but only money paid by the order of the 
Court from time to time to, provide for the 
maintenanceof the wife [In re Robinson (36) 1, 


(35) 20 M. L. J. 97; 5 Ind. Case 879. 
(36) (1884) 27 Ch. D, 160. 
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Maintenance, ordered under the Divorce and 
Matrimonial Causes Act, 1866, is similarly 
inalienable [Watkins v. Watkins (37)], but a 
life annuity secured to a divorced wife under 
the Divorce Act, 1857, is assignable [Harrison 
v. Harrison (38)]. This distinction has been 
sought to be supported on the grouad that an 
allowance intended for the personal mainte- 
nance of the grantee onght not to be treated 
as alienable, though it may bea matter for 
controversy in any individual case whether 
a particular allowance is purely personal or 


annuity of the nature of alienable property.- 


The truth is that such choses in action as 
are regarded as inalienable, are so held on 
the ground of publie policy. In this country, 
however, we have the express provision .of 
section 266, which lays down that a right to 
future maintenance is not assignable or attach- 
able, and no difficulty would arise if effect 


were given to the reasonably plain language’ 


used by the Legislature. In the case before 
us, there is no room for controversy that the 
grant was intended to be purely personal. 
The father, apparently. an orthodox Hindu 
Brahmin of the highest class, had given his 
daughter in marriage to a Kulin Brahmin 
who, though of the highest class, was votin 
a position to maintain his wife and children. 
The father consequently felt it his duty to 
make adequate provision for his daughter 
whom he had given away in marriage more 
from the point of view of social rank than 
wordly prosperity. The deed recites that 
such provision was in accordance with the 
family custom, and the grantor obtained the 
assent of his son on the face of the deed so 
as to avoid any possible dispute in future. 
Though the deed states that the money would 
be paid periodically out of the income of 
certain specified properties included in the 
estate of the grantor, it is manifest that no 
interest in these properties is transférred to 
the daughter or her children. The right; 
therefore, from every point of view, was 
essentially a personal one, and, in our opinion, 
there isno room for reasonable doubt that 
suchright was not assignable and consequently 
not liable to be seized and sold in execution 
of a decree for money. It may, further, be 
added that the object of the grantor clearly 


(37) (1896) P. 2226 65 L. J. P. 75; 740. T. 686; 
44. W. R. 677. | 


(38) (1888) 18 P. D. 180; 58 L, J, P. 28;60 L. T, 
89; 36 W. R. 748, 


was that the allowance should be applied for 
the maintenance, not, merely of his daughter, 
but also of her children. It is obviously im- 


possible to determine what proportion of the . 


allowance ought to be applied for the main- 
tenance of the daughter and what for that of 
her children, and the amount needed for the 
latter might clearly vary from time to time 
with their number. It could never have 
been intended by the grantor that the sum 
sanctioned by him to be paid out of 1i; state 
to his daughter should be liable to be alienat- 
ed by her. The right which the decree- 


holder now seeks to seize and sell in execution ` 


of his decree, “is clearly a right, to future 
maintenance and none the less so because the ` 
right is to receive a definite sum, or the 
enjoyment of it is secured by a possible 
recourse to the income of specifie properties 
in the event of default of payment by the 
representative of the grantor: these 
elements which do not, in our opinion, alter 
the nature or quantity of the right. The 
right which the decree-holder now seeks to 
seize is in no sense interest in immovable 
property owned by his judgment-debtor, but 
is her personal right to receive a certain sum 
of money, which she is bound to apply for 
the maintenance of herself and her children. 
In this view of the matter, the conclusion is 
inevitable that the prayer of the decree- 
holder to attach and sell the right cannot be 
allowed. 

The result, therefore, is that the order 
made by the Court below, must*be affirmed, 
and both the appeals dismissed. There will 
be no order for costs in either appeal. 

g Appeals dismissed. 





CALCUTTA HIGH COURT. 
Rsreurar Civit Aprea No. 433 or 1908. | 
July 7, 1910. 
_Present:—Mr. Justice Brett and 
Mr. Justice Vincent. 
Maharaja Bahadur Sir PRODYOT KUMAR 
TAGORE—P.arntive—-APPELLANT 
: versus 
MAHOMED HUSSAIN KHAN AND OTHERS 
-—DEFENDANTS— RESPONDENTS. ` 
Misjoinder—Causes of action—One suit for possession 
of lands in tenant's holding and those obtained by en- 
croachment on khas land of landlord—Limitation— 
Bengal Tenancy Act (VIII of 1885), Sch, III, art. 1— 
Déposit by alleged transferee of tenant— Protest by laŭd- 
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lord—Withdrawal of amount—Estoppel—Condust of 
landlord. 

Where the plaintiff sued to recover possession of 
certain lands as being lands part of which was in the 
„possession of the defendants Nos. 3 and 4 as their hold- 
‘Ing and the rest as obtained by them by encroach- 
ment on the khas lands of the landlord: Held, that 
there was no possible objection to the joining of claims 
for these lands in one suit and that the suit was not 
bad for misjoinder of causes of action. 

Where the suit has been brought by the plaintiff 
torecover possession from defendant as a tres- 
passer who is in possession of the lands in suit without 
any title, the provisions of the Bengal Tenancy Act 
have no application to the suit and the suitis not 
barred by art. 1 of Schedule IIL of the Bengal 
Teuancy Act. 

The plaintiff landlord had brought suit for rent 
against his tenants defendants Nos. 8 and 4 and got a 
decree in execution of which the holding was adver- 
tized for sale; defendant No. L appeared and asked 
for permission to deposit the decretal amount stating 
thathe wasthe representative of defendants Nos. 3 
and 4. The plaintiff protested against the defendant 
No, 1 being allowved to make the deposit and ‘in spite 
of the protest he was allowed to put in the money. 
The plaintiff withdrew the amount: 

Held, that it was impossible to hold that the conduct 
of the plaintiff in withdrawing the amount could bs 
regarded as barring him ina suit for possession against 
defendant No. 1. 


Appeal from the decree of the Sub: Judge 
of Shahabad, dated July 23, 1908. 

Babus Nil Madhab Bose and Shib Chan ira. 
Palit, for the Appellant. 


Moulvis Mohammed Yusuf and Abdul Jawad, 


for the Respondents. 


Judgment, —tThe plaintiff-appollant 
brought the present suit to recover posses- 
sion of certain lands which are described in 
schedules A and B attached to the plaint. 
The lands in schedule A were claimed as 
lands included in the holding of defendants 
Nos. 3 and 4 and the lands in schedule B 
were stated to be lands of which the’ defen- 
dants Nos..3 and 4 had obtained possession 
by encroachment on the lands of the plain- 
tiff, the landlord. Defendants Nos. 3 and 4 
mortgaged their holding to defendant No. 1 
and the defendant No. 1 brought a suit on 
the basis of his mortgage, obtained a decree 
‘and, having purchased the lands in execution 
thereof, took possession. The plaintiff's case 
was that the defendant No. 1 had acquired no 
title to the lands in suit because the holding 
of defendants Nos. 3 and 4 and the lands 
which they had obtained by encroachment 
were not transferable by custom. It-ap- 
pears that, after the. defendant No. 1 
had obtained possession, the plaintiff insti. 
tuted a suit sak the defendants Nos. 3 and 


4 to recover possession of the lands in sche- 
dule B which he said were his str zeract 
landsand which, it was alleged, had been 
obtained by ercroachment by the defendants 
Nos. 3 and 4. In that suit, he obtained a 
decree on the 11th June 1902 and possession 
was given to him on 17th July 1902. The 
defendant No.1 put in a petition under sec- 
tion 832 of the Code of Civil Procedure on 
the 4th Angust 1902 stating that he was in 
possession of the lands by right of purchase 
and could not be dispossessed, An order was 
passed inthat application in favour of the 
defendant. Afterwards, the defendant No. L 
brought a suit against the plaintiff for a de- 
claration of his “title by purchase, That 
suit was dismissed on the Ist July 1993. 
After that the plaintiff brought a suit for the 
rents of the lands included in schedule A 
against the defendants Nos. 3 and 4 and 
obtained a decree. In execution, the default- 
ing holding was advertized tor sale but the 
defendant No. 1 appeared and put in an 
application asking for permission to deposit 
the decretal amount stating that he was the 
representative of” the defendants Nos. 3 
and 4. The application wa3 made on tha 
3rd August 1993 and, though an objectiva 
was raised on behalf of the plaintiff, permis- 
sion to deposit the money was given to the 
defendant No. 1 and, on the 14th Augast 
1903, the plaintiff withdrew the money, his 
execution proceeding having b2an dismissed 
in full satisfaction of the decras, In 19934 
the defendant No. 1 attempted to dispossess 
the plaintiff and proceedings were taken 
under section 145, Criminal Procedure Code. 
On the 24th February 1904, an order was 
passed in favour of the defendant No. 1 and 
the plaintiff’s allegation in the plaint was that 
he was dispossessed in consequence from 
March 1904. The present suit was instituted 
on the 7th November 1905. Meanwhile, in 
1905, the plaintiff brought another suit to 
recover arrears of rent against the defendants 
Nos. 3 and 4 and obtained a decree. The 
holding was put up to sale, tha defendant 
No, l appeared and asked for ‘permission tə 
deposit the decretal amount and, though the 
plaintiff put in a petition objecting, his ob- 
jections were overruled and the deposit was 
received. The plaintiff afterwards moved this 
Court to have-the order allowing the defen- 


“dant No. 1 to deposit the decretal amount 


get aside and a Rule was issued bat ib was 
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afterwards discharged. The present suit was, 
therefore, brought by the plaintiff to recover 
possession of all the lands on the allegation 
that the defendant No. 1 had by his purchase 
at the sale in execution of his mortgage decree 
obtained no title. 


Several pleas in bar to the suit were taken . 


by the defendants. It was contended that 
the suit was bad for misjoinder of causes of 
action, that the suit was barred by limitation 
and that the plaintiff was estopped from 
bringing the suit. The learned Subordinate 
Judge has found in favour of the defendant 
on all these pleas and has dismissed the 
plaintiff's suit. 

Tho plaintiff has appealed and, in support 
of the appeal, ithas been argued before us 
that the decision of the Subordinate Judge 
on the three questions of misjoinder, limitation 
and estoppel is bad in law, and cannot be 
maintained. i 

Dealing with the question of misjoinder, 
the Subordinate Judge has held that, as the 
suit related to two sorts of lands, one sort 
being ryott and the other sir serat of the 
landlord, therefore, the suit is bad for joining 
in one snit two distinct causes of action. In 
our opinion, the view taken by the learned 
Subordinate Judge is incorrect. The plain- 
tiff sued to recover possession of the lands as 
being lands, part of which was in the posses- 
sion of the defendants Nos. 3 and 4 as their 
holding and the rest as obtained by them by 
encroachment onthe khas lands of the land- 
lord. Underthe law, there is no possible 
objection to the joining of claims for these 
Jands in one suitand the learned pleader who 
appears for the respondents admits that he is 
unable to support the finding of the lower 
Court on this point. Disagreeing, therefore, 
with the Subordinate Judge, we hold that 
the suit is not bad for misjoinder of causes of 
action. 

Dealing with the question of limitation, the 
Subordinate Judge has come to the conclusion 
that, as the suitis one which falls under the 
provisions of section 25 of the Bengal Tenancy 
Act, that is to say, a suit to eject an occupancy 
yyot for breach of condition of his lease and. 
as the breach must be considered to have 
taken place on the application made by the 
defendant No. 1 under section 332, Civil Pro- 
cedure Code, therefore, the suit is barred 
under Schedule III art. 1 of the Bengal Ten- 
ancy Act. In our opinion, the view taken by 


the lower Court on this point is untenable. 
The suit was not one for the action of à 
tenant for breach of any term of the contract 
nor can the fact alleged by the plaintiff that 
the holding is non-transferable by custom be 
considered to be a term of the contract. 
The suit has been brought by the plaintiff to 
recover possession from the defendant No. 1 
as a trespasser who is in possession of the 
lands insuit included in both schedules A and 
B without any title. In these circumstances 
the provisions of the Bengal Tenancy Act 
have no application to the present case and 
the suit is, in our opinion, not barred by art. 
1 of Schedule III ofthe Bengal Tenancy Act, 
which the learned Judge considers applicable. 
We may observe that the learnedpleader for 
the respondent does not attempt to support 
the decision of the Subordinate Judge on this 
point. 

Dealing lastly with the question of estoppel, 
the learned Subordinate Judge says that he 
acts upon two petitions, one filed by the de- 
fendant No. 1, dated the 3rd August 1903 
and the other filed by the pleader of thelate 
Maharaja dated the 14th August 1903. These 
are the petitions by oneof which the decretal 
amount was deposited by the defendant No. 1 
in satisfaction of the decree obtained by the 
plaintiff against the defendants Nos. 3 and 4 
for arrears of rent in 1908 and the other by 
which it was withdrawn bythe plaintiff. In 
dealing with this matter, and in fact, with 
the whole case, the learned Subordinate Judge 
refused to go into any evidence other than these 
petitionsor toallow the parties to examine any 
witnesses in support of their respective allega- 
tions. The plaintiff, on the 23rd July 1908, put 
in two petitions objecting to the admission of 
the documentary evidence without proof and 
asking the Subordinate Judge to allow him 
to adduce évidence before the disposal of the 
suit. The learned Subordinate Judge, how- 
ever, refused both the applications holding it 
to be sheer waste of time to do so. The 
Subordinate Judge has held that the plaintiff, 
by withdrawing the amount deposited by the 
defendant No. 1, admitted him as a tenant of 
the holding and that he is, in the present suit, 
estopped from denying his (defendant No. 1’s) 
right as a tenant and from suing to eject him 
as a trespasser. The learned Subordinate 
Judge has, however, failed to notice that the 
suit was brought for the recovery of rent of 
the defendant’s original holding which, on 
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measurement, was found to consist of 
85 bighas'and that the mortgage to the de- 
fendant No. 1 of the lands purchased in exe- 
cution of that. mortgage covered only 
74 bighas which represented the original bold- 
ing of the defendants Nos. 3 and 4 but which, 
on measurement, was found:to consist of 
85 beghas. The suit did not relate to the lands 
included in schedule B, the area of which is 
stated to be 107 bighas so that, even if the 
decision of the Subordinate Judge on this 
point could be accepted, it would not go further 
than to cover the lands included in schedule 
A. We have been referred to the petitions of 
1908 in which the defendant No. 1 prayed for 
permission to deposit the decretal amount in 
satisfaction of the plaintiff's decree for rent 
and the entries in the order sheet and 
from them we are satisfied that, at that time, 
the plaintiff through his pleader protested 
against the defendant No. 1 being alluwed to 
deposit the decretal - amount, - alleging that 
the defendant had no title in the holding. 
It was only, after the order of the Court had 
been passed granting the defendant No. 1 per- 
mission to make the deposit and after the 
Court had received that deposit and had 
struck off the execution case as fully satisfied, 
that the plaintiff applied to withdraw the 
amount. The learned Subordinate Judge lias 
held that, by withdrawing the amount without 
appealing to the High Court and without 
bringing a regular suit, the plaintiff has ad- 
mitted the defendant No. 1 as his tenant and 
so estopped himself from suing in the present 
suit to eject him as a trespasser; and in sup- 
port of this contention, he has relied on the 
decisions of this Court in two cases. The 
first is the case of Mirtunjoy Sircar v. Gopal 
Chander Sircar (1). The facts of that case, 
however, are entirely different from the facts 
of the present case, for, in that case, the 
Zemindar had accepted rent from the defen- 
dant as the holder of thétenure and it was 
held that he could not afterwards draw back 
and ignore the position of such person as tenant 
even if the‘latter was not registered as a 
tenant in his office. The other case relied on 
is that of Thomas Barclay v. Syed Hussain Alr 
Khan (2). That case, in our opinion, so far 
from supporting the opinion of the Subordi- 
nate Judge, in fact, supports the oppo- 
site view. In that case, it was held that 


(1) 10 W. R. 466. . . 
(2) 60. L. J. 801. - 6 


there had been a neglect on the part of the 
plaintiff landlord to speak and object to’ 
the deposit at the time when the deposit was 
made and that that omission had induced 
the opposite party to change their position 
and that, in consequence, they had been pre- 
judiced by the plaintiff's silence. In the pre- 
sent case, the plaintiff through his pleader 
protested against the defendant No. 1, being 
allowed to make the deposit and it was in 
spite of that protest that the defendant No. 1 
insisted on depositing the money. We are of 
opinion that the two cases relied on do not, in 
any way, support the conclusion at which the 
learned Subordinate Judge has arrived that, 
in the present case, the plaintiff was estopped 
from bringing the suit by reason of the fact 
that he withdrew the money deposited by 
the defendant No. I in 1903. In 1905, the 
plaintiff appears to have raised more serious 
objections thanin 1903, and it was only after 
he had failedin the Court of first instance 
and had failed in an application to this Court 
and his execution proceedings had been closed 
that he, as a last resort, withdrew the money 
deposited by the defendant No.1. In our 
opinion, it is impossible to hold that the con- 
duct of the plaintiff in withdrawing either of 
these amounts can be regarded as barring him 
in the present suit. We may observe that, in 
the latest version of the Bengal Tenancy Act 
by the Government of East Bengal and As- 
sam, it has been expressly provided that the 
withdrawal of an amount of rent deposited 
under section 310A of the Code of Civil Pro- 
cedure shall not operate asan admissionof the 
transferability of the tenure or holding sold 
in execution of the decree. In our opinion, the 
Subordinate Judge was wrong in the view 
which he took thatthe plaintiff was estopped 
from bringing the present suit to eject the 
defendants as trespassers. The result, there- 
fore, is that the findings and decree of the 
lower Court on these three preliminary points 
are set aside and the case is sent back to that 
Courtfor re-hearing on the merits. The plain- 
tiff-appellant is entitled to his costs in the 
appeal to this Court but the costs in the 
lower Couré will abide the final result of the 
suit. 
Appeal allowed; Oase remanded. 
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CALCUTTA HIGH COURT. 
Secono Civit Appears Nos, 1922 and 1966 or 
1908. 

June 29, 1910. 

Present:—-Mr. Justice Woodroffe and 
Mr. Justice Richardson. 
MAKSUD MAHI— PLAINTIFP— APPELLANT 
versus 
SECRETARY or STATE ror INDIA 
~ in COUNCIL AND ANOTHER— 


Deranpants— RESPONDENTS. 

Assam Landand Revenue Regulation, (I of 18862 s. 6 
-—Rule 80 clause (i) framed by Chief Commissioner— 
First application for settlement—If not granted, reasons 
to be recorded-—Not recording reasons when they exist in 
fact, effect of. 

Rule 80 clause (¢) framed by the Chief Commis- 
sioner of Assam under the Assam Land and Reve- 

. nue Regulation, being for the guidance of Settlement 
Officers, does not confer upon an applicant any right, 
by reason of his merely having been the first to make 
an application for settlement, which would bring him 
within the purview of section 6 (a) of the Regulation, 

Even if reasons are not recorded for rejecting 
the application of a person who is the first to apply 
for settlement, when such reasons exist in*fact and 
the Government does not wish to give the land to 
him, that does not confer any right ` upon bim to get 
the settlement. 


Appeals from the decrees of the District 
Judge of Sylhet, dated June 17, 1908, revers- 
ing those of the Sub-Judge of that District, 
dated May 27, 1907. 

Mr, H. N. Sen, Babus Rajendra Chandra 
Guho and Charu Chandra Dey (in No. 1966) 
and Babus Tara Kishore Chowdhury and 
Broja Lal Chuckerbutty Gn No. 1922) for the 
Appellant. 

Babu Ram Charan Mittra, Senior Govern- 
ment pleader, Babus Joyti Prosad Sarbadhi- 
kari (in No. 1966) and Babu Ram’ Charn 
Mitra and Moulvi Nur-ud-din Ahmed (in No. 
1922), for the Respondents, 


Judgment. 
In No. 1966. 

Woodroffe, J—-Section 6 of Regulation I of 
1886 of the Assam Land and Revenue Regu- 
lations, Chapter II, provides that no right of 
any description shall be deemed to have been, 
or shall be, acqaired by any person over any 
land to-which this Chapter applies, except 
the rights that are mentioned in clauses (a) 
(b), (c) and (d). In the lower appellate 
Court the, argument appears to have been 
that clauses (a) (b) and(c) did not apply, but 
that clause (d) did. The learned District 
Judge held that, clafise (a) did nob apply, 
as is, in fact, the case, Here, however, 


it has been contended thatthe portion of the 
section which applies is the last portion of 
section 6 (a), namely, the words “other 


| rights acquired in manner provided by this 


Regulation.” Then, it issaid that the right 
which has been acquired inthe manner pro- 
vided “by this Regulation” is arightwhich is 
conferred on the public by virtue of Rule 80, 
clause (¢) framed by the Chief Commis- 
sioner, which lays down that, “should more’ 
-than one person apply for the same landy the 
application which has been first received 
shall ordinarily be granted, but the Settlement 
Officer may, if he thinks fit, forspecial reasons 
(to be recorded in the order), grant any subse- 
quent application and reject the first.” And 
it has been contended that that confers a right 
upon any person who is the first to apply for 
a settlement, if no reasons are recorded against 
the grant ofhis application; and reference 
has been made to two decisions reported in 
Madhub Nath Surma v. Myarant Medhi (1), 
Peton Maria v. Bhabiram Dutt(2), in support 
of this contention. Butin the first of these 
cases, it appears to have been held that a right 
had been shown such as is specified in section 6, 
namely, a right to have excess land settled 
in favour of the holder of the lands from 
which it had been taken as excess. In the ` 
second case, which was one in second appeal, 
the judgment accepted the facts as found in 
the first Court. It was there decided that 
the suit was not excluded from the juris- 
diction of the Civil Court. What the right 
was there is not quite clear from the report; 
but this is clear that the facts are totally 
different from those now before us. 

In my opinion, the Rule is one which has 
been laid down for the guidance of Settlement 
Officers in making their settlements. The 
Legislature has given directions to them. It 
was, however, said that in exercising this 
discretion in a particular case, the officer 
should record his reasons in writing. It does 
not follow from this that if the reasons are 
not recorded, the plaintiff is entitled to a 
settlement, although such reasons exist in 
fact, and although the Government does not 
wish to give the land to him. Inthe present 
case it has been found, asa matter of fact, 
that reasons do exist as to why theland should 
not-be settled with the appellant, although 
those reasons were not recorded. What has 


(1) 17 0. 819. 
(2) 24 C,.280; 1 0. W. N. 94, 
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happened is this, that there has been .an in- 
' formality in this respect.. In my opinion, 
this Rule, being for the guidance of Settlement 
Officers, did not confer npon the applicant any 
-right by reason of his merely having been 
the first to make an application for settle- 
ment, which would bring him within the 
purview of section 6 (a) of the Regulation. 

In these circumstances this appeal must be 
dismissed with costs. 

In appeal No. 1922 of 1908 the facts are 
similar to those of the appeal just decided, 
except that it does not appear in this partici- 
lar case what the reasons were which were 
the cause of the rejection of the appellant’s 
application for settlement. For the same 
reasons as those stated in the judgment in 
appeal No. 1966 of 1908, I think that this 
appeal fails and should be dismissed with 
costs. 4 

In the first of these cases, the Government 
undertakes to refund to “the appellant the 
costs which. he states he has paid for the 
survey proceedings which are alleged to have 
been carried out at his instance. A similar 
undertaking is given by the Government 
in the second cafe. - 

Two sets of costs should be allowed in 
each of these appeals one for the Government 
and the other to the lessees. 

Richardson, J.—-I agree. 

Appeal dismissed. 
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CALCUTTA HIGH-COURT. 
Miscettangovs Civi Appian No, 551 
cr 1909. 

July 15, 1910. 

Present:—-Mr, Justice Holmwood and 
Mr. Justice Chatterjee. 
EKADASHI DAS AND ANOTHER-—OBJECTORS 
+ — APPELLANTS 
"Versus 
CHANDRA MOHAN SHAHA AND ANOTHER 
-— PETITIONERS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 151— 
Ewecution of decree—Question relating to execution— 
Question as to whatwas sold at execution sale— 
Inherent power of Court to rectify mistake—Res judicata 
~— Question af mistake. ; 

The question of what was sold at an execution 
sale, is a question relating to the execution of 
the decree; and no decision asto the validity of 
the decree or as to the validity of the sale held 
under the decree onthe ground of fraud can pos- 
sibly operate as res judicata ina question of mistake 
which occurred in the execution proceeding itself. The 


INDIAN CASES. 91 


Court has full jurisdiction under section 151 of the 
Civil Procedure Code to rectify it. ~ 


Appeal from the order of the District 
Judge of Midnapore, dated September 10, 
1909, reversing that of the Fourth Munsif 
of Tamluk, dated March 19, 1909. 

Babu Surendra Nath Ghoshal, for the Appel- 
lants. 

Babu Hari Bushan Mukherjee, for the Re- 
spondents. 

- Judgment,.—tThis is an appeal from 
the order of the learned District Judge of 
Midnapore in-an application undersection 244, 
Civil Procedure Code. for rectification of an 
error which took place at an execution 
sale. It appears that what actually hap- 
pened was that one lot out of seven was put 
up for sale and fetched a sufficient price to 
cover the decretal amount and that the sale 
in respect of the otker plots was consequently 
stopped. It appears that two bids which 
were made for the property to be sold 
were made in respect of the first lot and 
there is a note at the foot of the bid-sheet 
which we are unable to read after a careful 
consideration in any other way than as Ek 
number lot and not as Ek lot Has contended 
by “the appellant. But owing to the am- 
biguity of this note and to the- facb of some 
persominserting a bracket in red ink includ- 
ing the whole of the lots afterwards the sale 
certificate was drawn up for the whole seven 
lots. Then an application was made under 
section 244 in which it was asked that the 
ex parte decree should be set aside and the 
sale declared void on the ground of fraud. 
The learned Judge found that the sale could 
not be set aside on that ground and that the 
ex parte decree-also could notbe set aside. 
He, however, didnot decide the point which 
appears to have been mentioned to him by 
the pleaders in argument, namely, that 
there had been this mistake in respect of 
the bid-sheet. He says in his present judg- 
ment that he purposely refrained from 
deciding that point inasmuch as he could 
not at that time bring home the interpola- 
tion to any of the parties concerned. He 
still finds that it is probably the work 
of the nazir himself; for he says that 
there is no distinction between the faint 
red bracket drawn along the lots and the 
nazir’s endorsement of the bids. Now here 
we are unable to agreé with the learned 
Judge. Being a question of fact we cannot 
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do more than point ont that the colour 
of the ink of the bracket is totally different 
from that in the handwriting of the nazir. 
Be that as it may, the learned Judge found 
that there was this mistake, that as a matter 
of fact lot No. 1 was alone put up and alone 
knocked down inthe sale and that the sub- 
sequent proceedings did not affect the present 
question at all, 

It is urged before us in appeal that such 
a question cannot come under section 47 of 
the Code of Civil Procedure. We can see no 
reason whatever why it should not fall under 
that section, That section ineludes all ques- 
tions arising between the parties relating 
to the execution of the decree and the ques- 
tion of what was sold at an execution sale 
is a question relating to the execution of 
the decree and no decision as to the validity 
of the decree or as to the validity of the 
sale held under the decree on the ground 
of fraud can possibly operate as res judicata 
in a question of mistake which occurred in 
the execution proceedings itself. The Court 
has full jurisdiction, conferred upon it by 
section 151 of the new Code of Civil Pro- 
cedure, and it would have been our duty 
if the lower Court had taken a different 
view to have exercised that power to the 
relief of the judgment-debtor in this case. 
There appears to bea laxity of practice in 
the nazarat department of the District to 
which we would draw the learned Judge’s 
attention. He should consider whether he 
should not exercise a more careful supervi- 
sion over the execution ‘department and 
particularly the nazarat and as far as 
possible render it impossible for such patent 
fraud as the present to be committed in the 
course of execution sales. 

With these remarks the appeal is dismissed 
with costs. Weassess the hearing fee at two 
gold mohurs. . 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civit Rete No. 2230 or 1910. 
i July &, 1910. 

Present:—Mr. Justice Holmwood and 
Mr. Justice Chatterje | 
“RAMRUP DAS AND OTHERS—PLAINTIPPS— 
PETITIONERS” 
16rsus 

Mohunt SUJARAM DAS AND OTHERS , 


— DEYENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 92 115— 
Revision—High Court—Interlocutory ` orders, interfer- 
ence with—Amendment of plaint by striking out re- 
liéf—Suit for public charities—-Consent of Advocate- 
General—Plaint-—Court-fee—No ‘pecuniary? value can 
be placed on relief sought—-Cowrt Fees Act(VILI of 1870), 
Sch, I, art. 17, cl. VI. 


The High Court can in revision interfere with 
interlocutory orders where they appear to be a 
denial of jurisdiction; and to inform a member 
of the public, who is presumed to bring a decla~ 
ratory suit under section 92 of the Civil Procedure 
Code in the interest of the public, that he cannot 
bring such a sait without valuing. his plaint at 
the value of the property involved, does really 
amount to shutting him out of the right of suit, 
and it would be useless to defer the matter 
until the plaintiff had, by neglecting to take any 
further steps in the matter, incurred the rejection 
of his plaint. 

1f the Advocate-General has sanctioned a suit 
under section 92 of the Civil Procedure Code, and 
something outside the scope of that section has 
been inserted in the plaint and that has been 
covered by the general sanction, it cannot be 
said that the striking ont of that relief, which 
did not fall strictly within the scope of section 92, 
cannot be made without the sanction of the Advo- 
cate-General. ; 

Budree Das v. Chooni Lal, 33 C. 789;10 0. W. N. 
581, referred to. ‘ 

A suit under section 92 generally 
a question upon which no 
be placed. 

Sajedur Raja Chowdhwri v. Gour Mohan Das Baishnav, 
24 Č. 418, referred to. : 

And therefore, such a suit falls within the pur- 
view of article 17 clause VI Schedule II to the Court 
Fees Act. 

The mere fact that the plaintiff asks for an account 
to be taken from the trustees does not take the case 
out of the purview of that article, 

Thakuri v. Brahma Narain, 19 A, 60; Gir- 
dhari Lal v. Ram Lal, 21 A, 200; Ghazaffar 
Husain Khan v. Yawar Husain, 28 A. 112; 2 A. L. J, 
591; A. W. N. (1905) 208, followed. 

The proper Court-fee payable is Rs. 10. 


involves 
pecuniary value can 


Rule against the order of the District Judgé 
of Bhagglpore, dated May 2, 1910. 

Babus Mohendra Nath Royand Nares Chantlra 
Sinha, for the Petitioners. $ 

Babus Umakali Mukherjee and Upendra Nath 
Chatterjee, for the Opposite Party. 
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Babu Ram Charan Mitra, Senior Govern- 
ment Pleader, for the Crown. 

Judgment.—This isa Rule calling 
on the opposite party to show cause why 
the order of the District Judge of Bhagal- 
-pur, dated the 2nd May 1910, holding that 
the Court-fee stamp of Rs. 10 was not suffi- 
cient and directing the plaintiff to value the 
suit and pay Court-fees upon valuation 
within? 14 days, should uot be set aside, 
on the ground that the order is erroneous in 
law on the authorities under the Code of Civil 
Procedure. 

On the hearing one objection raised 
against the Rule was that the Rule ought 
to have been also on the Senior Government 
pleader on behalf of Governmentas the re- 
venue was affected. We acceded to this and 
have now heard the learned Senior Govern- 
ment Pleader ab some length in support of 
the contention. of the learned Vakil who 
showed cause against the Rule. 

The first objection that was taken to the 
Rule was that if was incompetent inssmuch 
as the learned Judge did not pass any final 
order deciding valuation, and if he eventually 
rejected the plaint there would be a right of 
appeal. This is really stating that it is in 
the nature of an interlocutory order. But 
this Cotrt has in more than one case recently 
interfered in interlocutory orders where 
such orders appéar to ba a denial of jurisdic- 
tion, and in this case to inform a member of 
the public, who is presumed to bring 
a declaratory suit in the interest of the 

. public, that he cannot bring such a suit 
without valuing his plaint at the value of 
the property involved, does really, in our 
opinion, amount to shutting him cub of the 
right of suit, and it would be useless to defer 
“this matter until the plaintiff-had by neglect- 
‘ing to take any further steps in the matter 
incurred the rejection of his plaint. Further 
if he did not think it worth while to take 
any further steps in the matter, he would ob- 
-‘yiously not appeal when his plaint was 


rejected. We think that this is a proper 


case and a very proper case for our in- 
terference. 

The second ground urged by the learned 
Vakil in showing cause against the Rule 
was that the plaint was amended by omitt- 
ing certain claims made by the plaintiff to 
‘place himself in possession of the trust pro- 
perty, and it was urged that this amendment 


| provided for by the Act. 
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could not be made without the consent of 
the Advocate-General, and the case in Budree` 
Das Mutiny. Chooni Lal Johwory (1) was 
cited, and the argument went so far as to hold 
that when the Advocate-General has once 
given his sanction it was not competent even 
with the sanction of the Advocate-General 
to amend the plaint. This, we think, ignores 
the simple consideration that the Advocate 
General is not concerned with anything 
which does not strictly fall within the scope 
of section 92. Ifthe Advocate-General has 
sanctioned the suit under section 92 and 
something outside the scope of that section 
has been inserted in the plaint and that 
has been covered by the general sanction, it 
cannot be said that the striking out of 
that relief, which did not fall strictly within 
the scope of section 92, cannot be mads with- 
out the sanction of the Advocate-General. 
If the amendment falls within the scope of 
section 92 the ruling would apply. But if 
the original prayer struck out does not fall 
within the scope of section 92, then there can 
be no reason, in our opinion, why the amend- 
ment should not be made 

The third objection is on the main poin 
thatthe proper Court-fee is an al valorem 
one. Nowall the authorities that we have 
been able to discover are against the _conten- 
tion of the respondent. In the ‘case of 
Thakuri v. Brahma Narain (2), it was held 
that even the prayer that the plaintiffs them. 
selves be appointed trustees is nota prayer 
for possession requiring a stamp on the value 
of the trust property, but it is a prayer for re- 
lief falling under article 17 clanse 6, Schedule 
11 of Act VIL of 1870, that is to say, a relief 
which it is not possible to estimate ata 
money value, and which is not otherwise 
In following this 
ruling in the case of Girdhari Lal v. Ram 
Lal (8), the same learned Judges held that 
the mere fact that the plaintiffs in the suit 
under section 539, Civil Procedure Code, may 
ask for an account to be taken from the 
trustees and that the trustees may be com- 
pelled to refund monies alleged to have been 
misappropriated by them, does not take the 
case out of the purview of article 17, clause 
VI, Schedule II to the Court Fees Act, 
1870, and render the plaintif liable to pay 

(1) 33 C. a 10 ©. W. N. 581, 

(2) 19 &. 6 

(3) QL A. 300. 
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an ad valorem Court-fee on that part of [their 
plaint. A similar view was taken in a later 
case, Ghazoffar Husain Khan v. Yawar 
Husain (4), and in that case following the 
decision of this Court in Sajedur Raja 
Chowdhuré v. Gour Mohun Das Badshnav (5), 
it was held that a suit for dismissal of 
trustees and for recovery of the trust property 
from the lands of a third party fell within 
the scope of section 539. The Judges in 
this Court relied upon the words in sec- 
tion 539 “such further or other relief as 
the nature of the case may require.” Itis 
held by the learned Judges of the Allahabad 
Court that,—"all the plaintiffs in such a 
suit can obtain is a decree appointing a trustee 
or trustees, declaring what, properties are 
affected by the trust and directing the trustee 
to bring those properties into possession. If 
the trustee appointed by the Court is re- 
sisted in his attempts to get possession of the 
trust property he must then bring a suit 
for possession in the proper Court on pay- 
mentof the full Court-fee for such a suit.” 
The whole tenor of this ruling, therefore, 
is that a suit under section 539 generally 
involves a question upon which no pecuni- 
ary value can be placed, and it is obvious 
that this is so, if we lookat the effect of 
such a suit. The juridical person who 
is in possession of the only property 
which can have any value is the idol, and 
if the shebazt, who is alleged to have .neg- 
lected his duty and to have embezzled the 
idol’s property, is sought to be removed 
and another manager put in his place, it 
cannot be said that this is a suit involving 
the value of any portion of the idol’s property. 
It may bea very good thing for the idol if he 
succeeds; It cannot, therefore, be said that 
the plaintiff is bound to value his relief at 
any fixed sum. : 
But it has been contended by the learned 
Senior Government Pleader that so far as 
this is a suit for accounts, it falls under 
section 7 sub-section 4 article (f) of the 
Coūrt Fees Act, and consequently under the 
provisions of section 11, that is to say, that 
although the plaintiff may now be able to 
value the amount to the account which 
the Court may eventually take, he will be 
Hable when that agcount has been made to 


pay on the amount so found due; but if 
(4) 28 A. 112; 2 A. L. J, 691; (1905) A. W. N. 208, 
(5) 240, 418. 
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ib is found that the present trustee has 
embezzled any money of the idol the, money 
will ba due to the idol, and there would 
be no relief sought by the plaintiff on this 
account. Such a suit for account is not a suit 
contemplated in clause (f) section 7 (4). 

We are of opinion, following the Allah- 
abad ruling that the case clearly falls under 
article 17 clause 6 of Schedule II of the 
Court Fees Act and that the proper «Court 
fee is Rs. 10. For these reasons the Rule 
will be made absolute with costs to the 
‘applicants three gold mohurs to be paid by 
the opposite party. 

Rule made absolute. 


CALCUTTA HIGH COURT. 
Civit BULE No. 2858 or 1910. 
July 8, 1910. 
Present:—-Mr. Justice Mookerjes and 
Mr. Justice Carnduff. 
Muulot BARI.UD-DIN—PrAINTIPE— 
PETITIONER 
2 versus 
Syed LATIF AHMED—Dereypant— 
Opposite PARTY. 

Partition suit—Decree drawn wp by mistake on 
Court-fee stamp—Inherent ‘power of Court—Non- 
judicial stamp directed to be filed—Decree validat- 
ed from date of decree—Civil Procedure Code (Act 
V of 1908) s. 151--Stamp Act (II of 1899). s. 52, 
Sch. I, art. 45—Refund of value of Court-fee 
stamp, i 

In a partition suit, the first Court directed the 
plaintiff to file a non-judicial stamp of Rs. 100 
for the decree to be drawn up thereon in accord. 
ance with article 45 of Schedule I of the Stamp 
Act. By mistake the plaintiff filed a Court-fee 
stamp of that value and by mistake the Court 
engrossed the decree on the same. The defendant 
appealed and the appellate Court could not detect 
the mistake. Then the plaintiff applied for execu- 
tion of the decree in the first Court, where the 
defendant took the objection that the decree could not 
be executed not being drawn up upon a non-judicial 
stamp paper. The objection was allowed and the 
plaintiff moved the High Court: 

Held, thatthis is a fit case for the exercise 
of the inherent powers of the Court which have 
been saved by section 151 of the Civil Procedure 
Code, that the plaintiff should be allowed to put 
in a non-judicial stamp of. Rs, 100, which would 
be defaced and attached to the ' decree already 
drawn up, and that this would be sufficient to 
validate the decree with retrospective effect. 
from the date when it was drawn: up, and 
the result would be to validate the appeal as well, 

The principle explained in Chhayunnessa Bibi v, 
Kazi Basirar Rahman, 5 Ind. Cas. 532; 37 C, 399; 110, 
L. J. 285, followed. i 
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Section 52 of the Stamp Act doəs nob cover 
a case in which a Court-feo stamp has been 
erroneously used where a non-judicial stamp 


ought to have been used ualr tha provisions of 


the-Stamp Act. 

Reference under section 57 of Ast IL of 1899, 23 A. 
213; A. W. N, (1901) 1, followed. 4 

But the Revenue Officers, as a matter of indulgence, 
though not as a matter of right, may grant relief to the 
person who has made the error. 

Rule against the opposite pariy issued 
in the matter of an application made 
by the plaintiff-respondent in Regular Civil 
Appeal No. 118 of 1909, preferred from the 
decree of the second Sub Judge of Bankipore, 
dated December 17, 1908. 

Babu Narendra Kumar Bose, for the Peti- 
tioner, Plaintiff-Respondent, 

Moulvi Muhammad Mustafa Khan, for the 
Opposite Party, Defendant- Respondent, 

Babu Rum Charan Mitra, Senior Govera- 
mont Pleader, as amicus curte, forthe Secre- 
tary of State. Pa 

Judgment.—tThis is an application 


of a somewhat novel character presented by. 


one of the respondents in an` appeal from 
an original.decree. The petitioner was the 
plaintiff in a suit for partition of joint proper- 
ties. Tha preliminary decree was made in due 
course, aud a Commissioner was appointed to 
divide the properties by metes and bounds. 
After his report had basen submitted and the 
order for final decree made, the Court below 
directed the plaintiff to file a non-judicial 
stamp of the value of Rs. 100 in order 
that the decree might be drawn up thereon 
ia accordance with article 45 of the first 
schedule to the Indian Stamp Act of 1899. 
By some mistake, the plaintiff filed a Court- 
fee stamp of that value. The error was 
not discovered by the officers of the Court 
and the decree was engrossed on the stamp 
paper filed. The error also escaped the at- 
tention of the learned Judge as also of the 
pleaders for the different parties, who signed 
the decree to indicate that it had been 
correctly drawn up. Sabsequently, one of 
the defendants filed an appeal in this Court 
against the final decree so drawn up. The 
appeal has been registered and steps have 
been taken by him for preparation of the 
printed paperbook. The plaintiff and the 
other defendants have also entered appearance 
in the appeal, and we are informed that 
memoranda of cross-objections have been 


filed on behalf of some of them. Meanwhile, - 


the plaintif applied for execution of the 
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decree in “the Court below, whereupon ob- 
jection was taken by the defendant-appel- 
lant that the decree could not be executed, 
inasmuch as it had been drawn up, not upon 
a non-judicial stamp paper as required by 
the Indian Stamp Act and as directed by 
the Court, but upon a Court-fee stamp. His 
contention, in substance, was that there 
was no valid decree in existence, capable 
of execution and this objection was allowed 
to prevail. The plaintiff has now presented 
this application, and on his behalf two al- 
ternative suggestions have been put forward; 
namely; first, that, if the contention of the 
defendant-appellant, which has prevailed 
in the Court below, ba correct, the ap- 
peal is incompetent, and ought to be taken 
off the records of this Court, inasmuch as 
it has been presented against a decree which 
in the eye of the law has no existence ;and 
secon lly, that, if the course suggested bo 
not adopted, the pefitioner may be permitted 
to file in, this Court a non-judicial stamp 
of the value of Rs. 100 and thus to validate 
the decree. It has farther been argued that, 
if this second course is adopted, an order 
may b? made upon the Revenue authorities 
for refund of the sum which was paid for 
the purchasa of the Court-fee stamp upon 
‘which the decree has baen drawn up. We 
have heard the learned Vakils at length on 
bahalf of all the parties concerasd, and 
the learned Government Pleader has also 
been heard as amicus curve upon the last 
point raisai by the petitioner. x 


In so far as the first alternative suggested 
by the petitioner is concerned, it is, no 
doubt, open to the Court to adopt it. If 
the defendant-appellant in this Court main- 
tains, as he did maintain in the Court 
below, that the decree is incapable of exe- 
cutión because it has no existence in the eye 
of the law, his appeal must be treated as 
incompetent. But if effect were given to this 
view, the result would involve the parties 


` in considerable expense, dnd, in our opinion, 


needless delay. If thé appeal is taken off 
the files, the Couri-fees paid upon the memo- 
randum will be wasted; a similar remark 
will apply to the cross-objections, which in 
this view must also fall through; and the 
defendant will ba driven-to prefer. another 
appeal to this Court after the plaintiff has 
obtained a proper decree drawn up by the 
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Court below upon non-judicial stamp paper. 
In fact, if this course is pursued, the steps 
which have hitherto been taken in the matter 
of the appeal will prove infructuous, and 
will have to be repeated at no distant date. 
The contingency which has happened was 
not contemplated by the framers of the Civil 
Procedure Code or of the Indian Stamp Act, 
and although our attention has been drawn 
to various sections of the latter Act amongst 
which we may mention sections 29, 33, 35, 
37 and 40, they are of no assistance to either 
party. In our opinion, thisis a matter: in 
which we are not constrained byany statutory 
provisions to adopt the first alternative put 
forward by the petitioner. This is obviously 
a fit case for the exercise of the inherent 
powers of the Court which have been saved 
by section 151 of the Civil Procedure Code 
of 1908, 
by the petitioner should, therefore, be 
adopted ; it is, in fact, what might have been 
done by the Collector under section 41, if 
the mistake had been discovered in time. 
The course, we propose to pursue, will do 
substantial justice and avoid delay and 
“ multiplicity of proceedings. We, therefore, 
‘ direct the plaintiff-petitioner to file a non- 
judicial stamp of the value of Rs. 100. This 
will be defaced, and the cause, title and names 
of the paties in the Court below will be 
written on it; it will then be attached 
to the decree as already drawn up. This, 
in our opinion, will be sufficient to validate 
the decree with retrospective effect from the 
date when it was drawn up onthe prin- 
ciple explained by this Court in the case of 
Chhayunnessa Bibi v. Kazi Bastrar Rahman), 
and the result, of course, will be to validate 
the appeal as well. After the orders of this 
Court have been carried ont, the plaintiff will 
beat liberty toapply for execution of thedecree 
as a valid decree. 

The only other point which requires con- 
sideration, is the prayer of the plaintiff- 
petitioner for.an order upon the Revenue 
authorities for refund of Rs. 100 paid 
for the purchase of the Court-fee stamp 
which has now proved useless. Reference 
has been made tosection 52 of the Indian 
Stamp Act of 1899, which provides that 
when any person has inadvertently used 
for an instrument’ chargeable with duty a 


stamp of a description other than that pres- 
` (1) 37 C, 3899; 11 O, L. J. 285; 5 Ind, Oas, 532, 


The second alternative suggested ` 


{1910 


eribed for such instrument by the rules 
made under this Act, the Collector may 
cancel and allow as spoiled the stamp 
so misused. ‘It is clear, however, that this 
section is of no assistance to the peti- 
tioner, because the expression ‘stamp of a 
description other than that prescribed for 
such instrument” evidently refers io non- 
judicial stamp, either adhesive or impress- 
ed, as mentioned in the Act. Sectiqn.52, 
in our opinion, does not cover a case in 
which a Court-fee stamp has been errone- 
ously used where a non-judicial stamp ought 
to have been used under the provisions of 
the Indian Stamp Act. The view, we take, 
is supported by the decision of the Full 
Bench of the Allahabad High Court in the 
case of a Reference under section 57 of Act II 
of 1899 (2). That casearose upon the con- 
struction of section 37 of the Indian Stamp 
Act, 1899, but the same principle is, in our 
opinion, applicable to the construction of 
section 52. The petitioner, therefore, is not 
entitled to the benefit of the consequential 
relief contemplated by section 53. Nor has 
cur attention been drawn to any provisions 
of the Indian Court Fees Act of 1870 which 
entitles the petitioner to any relief as a 


‘matter of right in the events which have 


happened. We are, therefore, unable to 
make any declaration for his benefit as 
prayed. It does not follow, however, that 
because there is no statutory provision in 
either the Court Fees or the Stamp Act, 
that the Revenue Authorities may not 


‘afford the petitioner relief, if a proper appli- 


cation is made for their consideration, 
Such relief, however, may be granted only 
as a matter of indulgence, and cannot 
be claimed by the petitioner as a matter 
of right. 

The result, therefore, is that this appli- 


- cation is allowed in part, the petitioner is 


permitted to deposit a non-judicial stamp 
of the value of Rs. 100, and thus to have 
the decree validated, but his application, in’ 
so far as it prays for an order upon the 
Collector to certify that the decree is pro» 
perly stamped, or to refund the amount 
paid for the purchase of- the Court fee 
stamp, is refused. There will be no order 
as to costs. : 


Application vefused, 
(2) 23 A. 213; A. W. N. (eu L 
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RIKHAT RAI Y. SHEOPUJAN SINGH. 


ALLAHABAD HIGH COURT. 
Second Civit Arrear No. 29 or 1910. 
June 9, 1910. 

Present :—Sir Jobn £ tanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
RIKHAT RAI snp ANOTHER-— DEFENDANTS - 
APPELLANTS 
versus 
SHEOPUJAN SINGH AND ANOTHER-——-PLAIN- 
TIFF3—- RESPONDENTS. 

Civil Procedure Code (Act F of 1908), s. 2, O. XXII, 
R. 3 (1)—Suit by Hindu widow—Death of plaintif — 
Legal representative—Reversioner. 

Where a Hindu widow died after the. institu- 
tion of a suit to recover proporty belonging to 
her deceased husband, the reversionary heirs of 
her husband, being her legal representatives, should 
be brought upon the record. 

Kattama Natchiar v. The Raja of Shivaganga, 9 M. 
I. A. 543; 2 W. R. (P. ©.) 31, Premmoyi Chaudhurant 
v. Preonath Dhur, 23 C. 636; Tribhuwan Sunder Kuar 
v. Sri Narain Singh, 20 A. 341, followed. 


“Second, appeal from the-decision of the 
District Judge of Ghazipur, dated 13th 
October 1909. 

The Hon’ble Mr. Abdul Majid (with him 
“Mr. Govind Prashad), for the Appellants. 

Mr. Sital Prashad Ghose, for the Respond- 
ents. i : 

Jgudgment.—tThe suit in this case 
was brought by the plaintiff to recover posses- 
-gion of 60 beghas of sir land which were 
eased in perpetuity to the defendants by one 
Musammat Atrajo Kunwar, the mother of the 

defendant. The plaintiff, Musammat Sheo 
. Kunwar, died during the pendency of the suit 
and thereupon the respondent Sheopujan 

Singh as the reversionary heir of Baldeo Rai, 
the last male owner, was placed upon the 
record in place of Musammat Sheo Kunwar. 
A decree in his favour was passed by the Court 
of first instance which was confirmed by the 
lower appellate Court. 

This second appeal has been preferred and 
the main ground of appeal is that the claim of 
Sheo Kunwar was personal and did not survive 
to the respondent, the reversionary heir. 
There appears to us to be no force in this 
contention. Prior to the passing of Act V of 
1¢08, there are several authorities to be found 
on the point raised. Inthe case of Kattama 
Natchtar v. The Raja of Shivaganga (L), their 
Lordships of the Privy. Council held that 
“Upon the death of a Hindu widow, the right 
of action formerly vested in her devolves not 


r 


upon her heirs but upon the next heirs of her | 


(1) 9 M. L A. 548; 2 W. R. (P. C.) 81. 


-A 
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husband.” In the case of Premmoyi Chau- 
dhurant v. Preonath Dhur (2), it was held by 
Macpherson and Hill, JJ., that on the death 
of a Hindu heiress after the.institution of a suit 
to recover property belonging to her deceased 
husband, the reversionary heirs of her hus- 


“band were her legal representatives. within 


the meaning of section 365 of the Code of 
Civil Procedure. Again in the case of Tribhu- 
wan Sundar Kuar v. Sri Narain Singh (8), it 
was held by our brothers, Banerji and ‘Aikman, 
that a reversioner sueceeding to the estate of a 
deceased person after the death of the widow 
of that person would be bound by a decree . 
obtained against the widow, provided that 
there was a fair trial of the suit in which the 
decree was passed, and that consequently the 
widow's right to sue survives to and de- 
volves upon the heir of the husband entitled to 
the estate, and such heir, and not her personal 
heirs, should be held to be her legal representa- 
tives for the purposes of section 365 of the 
Code of Civil Procedure. 

When we turn to the definition of “legal 
representative ” contained in section 2of Act 
Y of 1908, the question seems to us to beset at 
rest. Legal representative as defined in that 
section means “a person who in law represents 
the estate of a deceased person and includes 
any person who intermeddles with the estate 
of the deceased and where a person sues 
or is sued ina representative character, the 
person onwhom the estate devolves on tlie 
death of the party so suing or sued.” lt 
seems to us clear from this definition that the 
plaintiff as the reversionary heir to the 
estate of Baldeo Rai was entitled to be 
placed on the recordin the place of Musam- 
mat Sheo Kunwarand to prosecute the suit 
as representing the estate of Baldeo Rai. 


‘There is no force, therefore, in this ground 


of appeal. , 

Ib is contended further that a tenancy 
subsists between the defendants-appellants 
and Musammat Sheo Kunwar and that action 
ought to have been taken under section 202 
of Act II of 1901 and not in a Civil Court. 
There appears to be equally no force in this 
ground of appeal. The defendant Rikhai Rai 
in his written statement did not allege that 
he was a tenant of the plaintiffs. He simply 
stated that he was in possession of the lands 
in question as a tenant and that the plaintiff 

(2) 23 C, 636. 

(3) 20 A. 34h 2 
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was the owner and zanindar. We agree in the 
conclusion arrived at by the lower appellate 
Court as to this. 

For these reasons, we think the decision of 
the Courts below is correct and dismiss the 
appeal with costs. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Secosp Civit APPRAL No. 17 or 1910. 
June 11, 1910. 
Present:—Sir John Stanley, Kr, 
Chief Justice, and Mr. Justice Griffin. 
JAGANNATH PRASAD AND oriters— 
Derenpants—APPELLANTS 
TETSUus 
RUSTAM ALI AND OTHERS—P LALNTIPFS — 


RESPONDENTS. 

Lambardar—Power to grant lease—Common parti 
land bearing timber—Lease to cut timber and convert 
it into charcoal—Wajib-ul-arz— Interpretation. 

The Lambardars cannot ordinarily grant leases of 
timbor-bearing common land of the village for the 
purposes of having timber cut and converted into 
charcoal. 

Where a Wajib-ul-arz gave power to the lambardar 
to manage shamlat laud: Held, that this did not con- 
template the granting of a lease authorising the 
lessees to cut down at will timber existing upon the 
land and convert it into charcoal. 


Second appeal from the decision of the 
District Judge of Banda, dated the 7th Oc- 
tober, 1909. 

The Hon'ble Mr. Sunder Dal, for the Ap- 
pellants. 

The Hon'ble Mr. Mot? Lal Nehru (with him 
Dr. Tej Bahadur Sapru), for the Respondents. 

Judgment.—tThe sole question in- 
. volved in this appeal is concerned with the 
rignt of lambardars in the course of manage- 
ment of parti lands in a village, which parti 
lands are timber-bearing lands, to grant a 
lease of that land to lessees for the purpose of 
cutting down timber and converting it into 
charcoal. 


. A lease was executed in this case by the 
lambardars on 27th of July 1908, fora term 
of three years, purporting to give the plain- 
tiffs, the lessees, power to cut down wood and 
convert it into charcoal. The appellants who 
are co-sharers in the village objected to and 
interfered with the cutting down of the timber 
and alleged that the lambardars had no power 
“to grant a lease of the kind, 
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The Courts below relying upon the provi- 
sions of the Wajib-ul-arz of the village came 
to the conclusion that lambardars were autho- 
vised to grant the lease. Itis said that the 
provisions of the IVajib-ul-arz do not give the 
lambardars such power and that under the 
ordinary powers of management they are not 
entitled to grant a lease of the kind. On the 
other hand it is argued that they have such 
power under the Wajib-ul-arz but that in any 
case they have such a power if thé lease ` 
be not detrimental to the interest of the co- 
sharers. 

We are not aware of any authority, and 
nonefhas been cited, for the proposition that 
lambardars can ordinarily grantleases of timber 
bearing comman land of the village to lessees 
for the purpose of having timber cut and 
converted into charcoal. Inthe absence of 
authority, we do not see our way io travel 
outside the progisions of the Wajib-ul-arz. | 
In clause (4) of the [Vojib-ul-arz the prac- 
tice as to the management of parti land is 
set forth. The Heading of the clause is as 
follows — Usage as to the management of 
parli lands capable of being cultivated and as 
to breaking up (for tillage) such parti land.” 
The provision then follows: — Hach co-sharer 
manages the parti land wilhin his own patti 
and the lumbardars the shamlat, and accord- 
ing to mutual agreement rent is taken etc.” 
The question is whether the words “the lam- 
bardars manage the shamlat,” in view of the 
context, justified the lambardars in this case 
in granting the lease in question. lt appears 
to us that this question must be answered 
in the negative. The powers given to, 
manage shamlat land is in connection, as it ap- 
pears to us, with the breaking up for tillage 
of the land. It does not seem to contemplate 
the granting of lease to lessees authorising 
them to cut down at will the timber existing 
upon the shamlat lands and convert it into 
charcoal. In view of the language of the 
Wajib-ul-arz, we think that the Courts below 
were wrong in decreeing the plaintiff’s suit as 
against the appellants. They were not con- 
senting parties to the lease and, as co-sharers 
in the shamlat land, were entitled to prevent 
the plaintiffs from cutting down their timber 
without their consent, Ifthe lease had been 
a valid lease within the power of the lambar-- 
dars, the case would have been different. 

For these reasons we allow the appeal in 
so far that we set aside the decree of the lower 
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, appellate Court as against the defendants- 
appellants. In other respects, the decree of 
that Court will stand, the other co-sharers 
have nob appealed and they may have been 
consenting parties to the lease. The appel- 
lants will have their costs in all Courts against 
the plaintiffs. 
Appeul allowed. 





ALLAHABAD HIGH COURT. 
First Civi Arpan From Oroeg No. 126 
or 1909. 
‘ Jane 20, 1910. 
Present :—Sir George Knox, Krt., Judge, and 
, _ Mr. Justice Griffin. 
KAMTA PRASAD—Dareypayt— 
APPELLANT 
Tarsus . 
JODHA SINGH AND ANOTHER—PrAINTIFES — 


RESPONDENTS. 
Ar bitr NG d-—Some of the arbitrators retiring 
before signing award—lLegality of award—Decree 
passed in accordance with award—Appeal. 


The parties to a suit referred their disputes to ' 


arbitration. Four arbitrators were appointed, two by 
the plaintif and two by the defendant, and one 
umpire. In the event of disagreement, the decision 
of the majority was to prevail. The two arbitrators 
appointed by the plaintiff retired before an award 
was made on the ground that the view of the majority 
was against them, The arbitratora appointed by the 
deforidant and the umpire drew up an award signed 
it and sent it on to the Court. The Court passed a 
decree in accordance with it: 

Held, that the award was a legal award, and the 
decree ‘passed i in accordanca with it, was not appeal- 
able. 
< First appeal from an order of the Sub- 
ordinate Judge of Jhansi, dated the 3lsb of 
Jaly, 1909. 

Mr. G: W. Dillon, for tha Appellant. _ 

-© Mr. Durga Charan Banerji, for the Respond- 


Saba: 


Judgment.—the prasent suit was 
filed in the Court of the Munsif of Orai. 
Before he decided the case, the parties referred 
the case, to arbitration. The submission 
to arbitration is on the record. It shows 
that the plaintif was to appoint two arbi- 
trators, the defendant was to appoint two 
others and one umpire was to be appointed. 
In the event of the arbitrators disagreeing, the 
decision of the majority was to prevail, The 


case was sent to the arbitrators nominated by - 


the parties. None of the arbitrators rafased 
to act. Several meetings took place ia a 


temple and the arbitrators talked over the - 


caso, They gotso far that the two arbitra- 
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tors of the defendant and the umpire cama 
to an agreement as to the view which should 
be taken of the matters in dispute. The two 
arbitrators named by the plaintif came to an 
opposite conclusion. The length to which 
matters had proceeded may be inferred from 
the fact that the money necessary to pur- 
chase the stamp paper on which the award 
was to ba wrilten was deposited. At this 
stage and ‘only when this stage had been 
reached, the ‘arbitrators nominated by the 
plaintiff retired from the meeting. One .of 
the two gave notice the same day that he 
retired without giving any reasons and the 
second sent in a notice the following day in 
whica he frankly admitted that the reason 
why hewithdrew was that the view of the 
majority was against him. The arbitrators 
nominated by the defendant and the ampire, 
on the very day on which the two arbitrators 
of the plaintif withdrew, prepared an award, 
signed it and submitted it to the Court to- 
gether with a document explaining secretly 
all that had taken place. This reached the 
Court on the 23rd April, 4 days after the 
award had been signed. The Court, to which 
the award was submitted, went into the 
matter and saw no cause to remit the award 
and refused the application made to it to set 
aside the award. The Court then passed a 
decree in accordance with the award. - No ex- 
ception is taken to the decree passed on the 
award on the ground that it is either in excess 
of or nob in accordance with theaward. Under 
paragraph 16 of Schedule IT of the present 
Code, no appeal lies from sach a decree. An 
appeal was, however, filed and the lower ap- 
pellate Court holding that the award was not 
a legal award, set aside the decree of the 
‘Munsif and remanded the case to the Munsif 
for further decision. In appeal before us it 
is urged that no appeal lay to the lower apu 
pellate Court. We accede to this contention. 
The withdrawal of the two arbitrators at the 
very last moment, when they found the de- 
cision of the majority against them, was a 


. mere trick either to save their wounded pride 


or due to some less honourable motive. The 
arbitrators who withdrew themselves admitted 


that there was no misconduct of any kind ` 


on the part of the others. We, therefore, 
allow this appeal, set aside the order of the 
Court below and restore that of the Court of 
first instance with costs. 

Appeal allowed, 
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ALLAHABAD HIGH COURT. ' 
First Civin APPEAL FROM Orper No. 180 
or 1909. 

-June 17, 1910. i 
Present:—=Sir George Knox, Kr., Judge, and 
Mr. Justice Griffin. 
BADRI PRASAD—Auction-Purcuaser 
— APPELLANT 


versus 


TEJ SINGH—Ossecror— RESPONDENT. 

Civil Procedure Code (Act XIF of 1882), <. 170— 
Order—Appeal—duction sale when complete —Confirm- 
ation. | 

An order under section 170 of the Code of Civil 
Procedure, 1882, is not appealable. 

An auction sale does not become complete until it 
is confirmed by the Court. 


First appeal from an. order of the Sub- 
ordinate Judge of Aligarh, dated the 17th 
September, 1909. 4 
` Mr. G. W. Dillon (with him Mr. Govind 
Prasad), for the Appellant. 

Mr. J. N. Ohoudhri (with him Mr.. Gulzari 
Lal), for ihe Respondent. 

Judgment.—Tej Singh and Baldeo * 
Dass were summoned as witnesses in a Civil 
suit. It appears that they did not attend in 
answer to the summons with the result that 
first a warrant of arrest was issued to en- 
force their attendance and when that did 
not suffice, a fine was imposed upon them in 
their absence, their property was attached and 
an order was passed to sell the same for the ~ 
purpose of satisfying the fine imposed and the 
costs incurred in consequence of the attach- 
ment. Although the Court ordered the attach- 
ment of both the immovable and movable pro- 
perty, only immovable property was attached, 
The, amount of immovable property attached 
was far in excess of the fine imposed and the 
costs incurred. The property was put up to 
sale and purchased by the appellant for 
Rs. 250. There is no dispute that the pro- 
perty attached is of far greater value than the 
amount paid by the appellant at the sale. 
‘The learned counsel, wh6 appears for the ap- 
pellant, boldly and frankly allowed that his 
client was in the position of a fortunate pur- 
chaser who has at an auction sale purchased 
_ property at a price much below its real value, 
. The fact that the property attached consists 

of 399 bighas,6 biswas of land bearing a 
jama of Rs. 597-12-10, is qnite enough to 
show that Rs. 250 was an absurdly low 
price. The Court, before which the sale 
officer submitted his report, 'refused to accept 
the sale as a sale. In avery careful judg- 
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ment, that Court has given good reasons for 
the position it took. It ordered Tej Singh to 
pay in Rs. 100 the fine imposed, and all the 
costs of the attachment and sale within 15 
days, from the date of ifs order. That sum 
was duly paid ip and the Court considered 
that as faras Tej Singh was concerned, he had 
purged himself of any contempt in which he 
may have stood. 

In appeal before us it is urged that the 
Court had no jurisdiction to set aside the, 
sale which according to the law had become 
final, The contention is that neither section 
311 of the old Code nor O. XXI, Rule 90, of 
the new Code applied to this case. 

We think that there is considerable force 
in, this contention. The result then is that 
the Ccde of Civil Procedure, previous to 
the present Code, appears to have intended 
that any order passed under section 170 
of that Code should not be open to appeal: 
That section contains a special provision that 
if a person whose attendance was required 
pays into Court the fine and costs, then the 
Court shall otder the property to be released 
from attachment. The very-existence of this 
provision shows that the Court may, before 
the sale becomes final, accept from the per- 
son guilty of contempt the costs ard fine and 
release the property intended for sale from 
attachment. It may be said that ib is some- 
what straining the language of the section to’ 
hold that if a sale officer has put up the pro- 
perty forsale and a purchaser has come for- 
ward, still the Court is empowered to order 
the release of property from attachment. 
We do not think tbere is much force in this 
contention. It appears to us to bea novel 
idea that the action of a ministerial officer 
should have such finality. It is for Court to 
say whether the action of its ministerial 
officer amounts to a sale by putting its con- 
firmation upon that act. That stage was 
never reached in the present case. The order 
passed by the Court below was an order 
under section 170 of the Code of 1882 which 


‘governs the procedure in the present case 


and no appeal is provided from that order, 
‘We, therefore, hold that 10 appeal lies 
and we dismiss the appeal with costs. 
Appeal dismissed, 


Voi. VI ] 
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ALLAHABAD HIGH COURT, 
First Orvin Aresar No. 146 or 1909. 
June 21, 1910. 
Presenti—Mr. Justice Tudball and 

? Mr. Justice Chamier. 

Hakim RAM KISHEN—Dareypaxt— 

APPELLANT 
s versus 
Babu PIARE LAL —Poatntirs— 
RESPONDENT, 

Copyright Act (XX of 1847), ss. 7, 12—Infringement 
of Copyright—Suit for damages or delivering up of books 
—Proper forum—Jurisdiction—Civil Procedure Code 
(Act XIV of 1882), s. 17. 

A suit for damages for infringement of copyright 
ean be brought only in the Court within the local 
limits of whose jurisdiction the canse of action arises, 
or inthe Court within whose limits the defendant 
resides. 

A, who had a copyright in a certain book, lived in 
Aligarh. B who resided in Lahore infringed "K's right 
in Lahore: Held, that the Lahore Court, and not the 
Aligarh Court, had jurisdiction to entertain the suit 
for “damages by A againsi B. 

Any person in possession of the pirated copy of a 
book tannot be required by the proprietor of the 
copyright to deliver up the book at any place selected 
by the proprietor. 

-First appeal from the decision of the Dis- 
trich Judge of Aligarh, dated the 23rd of 
March, 1909. 

Mr. Pur ushottam Das Tandon, for ‘the oe 
pellant. 

J udgment.—This i is an appeal by the 
defendant in the suit against a decree passed 
by the District Judge of Aligarh. The plain- 
tiff-respondent is the proprietor of the copy- 
right in a book, called Kok Shastra. The 
defendant-appellant has printed and is or was 
selling a work on the subject and ander the 
same title.’ The Court-below has found that 
the appellants book is an infringement of 
the ‘respondent’s copyright and has decreed 
that the appellant shall either deliver up all 
the pirated copies of the book now in his 
possession or pay the respondent Rs. 600 
as damages for the detention thereof. It has 
also granted an injunction restraining the ap- 
pellant from further infringing the copyright. 

The appellant contends that the suit was 
not maintainable in the Court of the District 
Judge of Aligarh inasmuch as the appellant 


- resides at Lahore and the cause of action. 
Section 7 of the Indian Copy- | 


arose there. 
right Act, 1247, as it now stands, provides 
that “If any person shall print or cause to be 
printed either for sale or exportation, any 
book in which there shall be subsisting copy- 
right withoat the consent in writing of ‘the 
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a 


proprietor thereof or shall have in his 
possession for sale or hire any such book so 
unlawfully printed without such consent as 
aforesaid, such offender shall be liable to a 
suit ‘in the highest local Court exercising 
original.Civil Jurisdiction.” Upon this provi- 


- sion it is quite clear that a suit for damages 


for, infringement of copyright can be brought 
only in the Court within whose limits the 
defendant resides. The respondent has not 
appeared in this Court but in the Court below 
he seems to have contended that the suit 
was maintainable in Aligarh because, although 
the appellant resides at Lahore, the 
cause of action arose at Aligarh where the 
meter aaa resides. He relies upon sec- 
tion 12 of the Copyright Act which rung 
as follows :— All copies of any book wherein 
there shall be copyright, and of which entry 
shall have been madein the said Registry 
book and which shall have been nolawfually 
printed without the consent of the registered 
proprietor of such copyright in writing under 
his hand first obtained, shall be deemed to be 
the property of the proprietor of such copy- 
right and who shall be registered as such, 
and such registered proprietor shall, after 
demand thereof in writing, be entitled to 
sue for and recover the same or damages for 
the detention thereof.” The learned Judge 
in, the Court below seems to have accepted 
the contention of the respondent that it was ` 
the duty of the appellant to deliver up all 
pirated copies of the book in his possession 
to the respondent at Aligarh because the re-. 
spondent resides at Aligarh or because the 
demand was made from Aligarh. We are 
unable to take this view.” “Itseems quite 
clear that the place of residence of the person, 
who makes the demand for surrender of pirat- 
ed copies of a book or other work, is altogether 
beside the question, If the respondent was 
justified in bringing his suit in Aligarh it 
must be by reason of the fact that he called 
upon the appellant to deliver the books to 
him at Aligarh. But the law does not re- 
quire a person in possession of pirated copies 
of a book to deliver them to the proprietor of 
the copyright at any place selected by him, 
no matter what the expense of doing so may 
b2. Itappears to us that there is no justi- 
fication for imposing on a person, in the posi- 
tion of the appellant, a burden which the 
Legislature has not laid upon him. In this 
connection it must ba remembered that sec- 
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tion 12 of the Copyright Act applies as much 
to the innocent possessor of a pirated cops of 
a book as to the printer or publisher in posses- 
sion of a whole edition of pirated copies of 
a book, and the same duty is cast upon both. 
We cannot think that it was the intention of 
the Legislature to require every person in 
possession of a pirated copy of a book to de- 
liver it up to the proprietor of the copy- 
right in the book at any place selected by 
the latter. In our opinion, the cause of action 
in the present case arose at Lahore where also 
the defendant-appellant resides, and under 
section 17 of the Code of Civil Procedure, 
which was in force when the suit was brought, 
the suit should have been instituted in Lahore. 
We, therefore, allow this appeal, set aside the 
decree of the Court below and direct that the 
plaint be returned to the respondent in 
order that he may present it to the proper 
Court. The respondent will pay the appel- 
lant’s costs in .this Court. The parties will 
bear their own costs in the Court below. 
Appeal allowed. 





ALLAHABAD HIGH COURT. 
Ssconp Cryin Appuat, Ne. 1264 or 1909, 
June 8, 1910. 

Present:—Sir John Stanley, Kr., 

Chief Justice, and Mr. Justice Griffin. 
DEBI SARAN SAHI—DEFENDANT—— 
APPELLANT 
VEYSUS 
MAHABIR SINGH AND OTHERS—PLAINTIFIS 


——DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I. R. 13—— 
Non-joinder of parties—Objection net taken at earliest 
opportunity— Waiver. 

Where the defendants did not object to non-joinder 
of parties at the earliest possible opportunity but wait- 
ed so asto preclude the plaintifs from making an 
application to the Court for adding parties within the 
period of limitation: Held, that the objection must be 
deemed to have been waived. 


Second appeal from the decision of the 
Subordinate Judge of Gorakhpur, dated the 
11th of September, 1909. 


Mr. Surendro NathSen, for the Appellant. | 


The Hon’ble Mr. Abdul Majid, for the Re- 
spondents, 

Judgment.—wWe 
Courts below that the plea of non-joinder of 
parties was not raised by the defendants at 
the earliest possible opportunity. If that 
plea had been raised at the time limited by 
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the rules for the filing of the written state 
ment, an opportunity would have been afford- 
ed to the plaintifis of amending their claim 
by adding parties. But the defendants applied 
to the Court ‘and got an extension of two 
months for the filing of their written state- 
ment and by this manceuvre they precluded 
the plaintiffs from making an application to 
the Court for the addition of the parties with- 
in the period of limitation. Under such 
circumstances, it appears to be clear under 
the rules that the objection raised in the 
Courts below and here must be deemed to 
have been waived. We dismiss the appeal 
with costs including fees in this Court on che 
higher scale. 2 
i Appeal dismissed. 


CALCUTTA. HIGH COURT. 
Erconp Civiu Apprars Nos, 1758, 2004— 
2014, 2054—2056 anp 2503 or 1907. 
June 28, 1910. 

. Present:—Mr. Justice Mookerjee and 

_ My. Justice Carnduff. 
PANDAB DOWARI DAS AND OTHERS 
— PLAInTIFFS——A PPELLANTS 

versus ; 


ANANDA KISHUN CHAKRAVARTI 


AND OTHERS— DerENDANTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 106, 109 
—Sutt for declaration that entries in record-of-rights are 
erroneous, if maintainable—Scope of s. 105 and s. 106, 

Section 109 of the Bengal Tenancy Act does not 
bar all suitsin Civil Courts for declarations that entries 
made in a record-of-rights, finally published under 
section 108A, are erroneous, when such publication 
has been followed by an application by the landlord 
under section 105 for settlement of fair and equitable 
rent in respect of the land éntered in the record as 
held by the tenants: that is, even when the landlord 
had commenced a proceeding under section 105, it is 
competent to the Civil Court to take cognizance 
of a suit for declaration that the entries in the record- 
of-rights were erroneous as to the area and other in- 
cidents of the holdings of the tenants, andsection 109 
does not bar such a suit. 

Thereisa well-marked distinction between the scope 
of section 105 and section 106. Section 105 contemplates 
a settlement of fair and equitable rent after the exist- 
ing conditions of the tenancy have been detérmined, 
and entries made in respect thereof in the record 
finally published under section 103A. The proceed- 
ing under section 105, therefore, assumes the correct- 
ness of those entries which aro taken as the founda- 
tion of the enquiry. Section 106, on the other hand, 
contemplates the institution of a suit before the 
Revenue Officer for the decision of the disputes re- 
garding entries made in the finally pubiished record. 

When jurisdiction has been conferred on a special 
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Court by statute, that Court alone can investigate the 
‘matter in controversy. 
Bhandi Singh v. Ramaphin Rai, 20, L. J. 259; 10 
. C.W. N. 991, referred to. 

But section 106 does not furnish an oxclusive re- 
medy, and, therefore, a suit in Civil Court is main- 
tainable if the matter, upon which the decision of the 
Civil Court is sought, is not or has not already been 
the subject of a suit under section 106. 

Jogendra Nath v, Krishna Pramada, 350. 10138; 12 C. 
W. N. 1082; 8 C. L, J. 822, dissented from. 

Troylokhyanath v. Macleod, 28 O. 28; Ashutosh Nath 
v. Abdool, 28 C. 676; Agin Bindh v. Mohan Bikram, 30 
C. 20;7 O. W. N. 814; Ram Qulam v. Bishnu, 11 0. W. 
N. 48; Luchmi Pershad v. Ekdeshwar,4 Ind, Cas. 577; 
18 0: W. N. 181; Shoe Nandan v. Bachu Raul; 9 C.L.J. 
284; 4 Ind. Cas. 64 and Golab Misser v. Kalanand 
Singh, 6 Ind. Cas. 217, relied on. 

Appeals from the decrees of the Additional 
District Judge of Dacca, dated May 6, 1907, 
reversing those of the Munsif of Dacca, dated 
December 22, 1905. 

Dr. Sarat Chandra Bysack, for the Appel- 
lants. 

Babus Harendra Narain Mitter and Rajen- 
dra Ohandra Guha, forthe Respondents. 

Judgment. 
No. 1758 or 1907. 

The substantial question of law, which we 
are invited to decide in this appeal, relates 
tothe true effect of section 109 comprised in 
Chapter X of the Bengal Tenancy Act of 
1855 as amended by Act IIT of 1898 B.C. and 
as it stood before the charges made by the 
Eastern Bengal and Assam Tenancy Amend- 
ment Act of 1908 came into force, The Court 
of appeal below, in reversal of the decision of 
the Court of first instance, has held that 
the effect of section 109 is to bar all suits 
in Civil Court for declaration that entries 
made in a record-of-rights finally published 
under section 103A,.are erroneous, when 
such publication has been followed by an ap- 
plication’ by the landlord under section 105 
for settlement of fair and equitable rent in 
respect of the land enteredin the record as 
held by the tenants. The circumstances 
under which this question arises for decision 
are not disputed, and are indeed all matters 
of record. The record-of-rights was finally 
published on the 18th December 1904, the 
landlords applied for settlement of fair and 
equitable rents under section 105 on the 14th 
February, 1905. The Settlement Officer 
directed on the next day that the application 
was to be put up after expiry of the time for 
institution of a suit under section 106. On the 
18th March 1905, the Settlement Officer 
directed that as the time for commencement of 
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proceedings under that section had expired 
and no objection had been preferred, the land- 
Jords might proceed with the application for 
the settlement of fair and equitable rents. On 
the 29th March 1903, the tenant commenced 
the action, out of which the present 
appeal arises, inthe Court of the Munsif of 
Dacca, for declaration that the record-of- 
rights prepared by the Revenue officer and 
certain specified entries made therein were 
not operative as against him. His allegations, 
in substance, were two-fold, namely, first, 
that the lands of his tenancy, which were 
exclusively held by him, had been erroneous- 
ly recorded as the joint holding of himself and 
the pro forma defendant, and, secondly. that 
while he was liable to pay a consolidated sum 
as rent forthe lands of his tenancy to the 
principal defendants and their co-sharer, an 
entry had been made inthe record to the 
effect that he was liable to pay rent separate- 
ly to each of his landlords. On these alle- 
gations he prayed that the entries made in 
the record under clauses (c), (d) and (e) of 
section ‘102, which relate to the situation, 
quantity and boundaries of the lands, the names 
of the landlords, and the rent payable, might 
be declared inaccurate. The claim was re- 
sisted by the landlords-defendants, who, 
apart from objections on the merits, pleaded 
asa bar the absence of jurisdiction in a 
Civil Court to entertain a suit of this descrip- 
tion. The Court of first instance overruled 
this objection, and held on the merits that 
the plaintiff was entitled to a declaration 
substantially in accordance with the prayers 
in the plaint. Upon appeal by the landlords, 
the learned District Judge has reversed this 
decision, and held that, as the landlords had 
commenced a proceeding under section 105, 
it was not competent to the Civil Court, in 
view of the provisions of section 109, to take 
cognizance of a suit for declaration that the 
entries in the record-of-rights were erroneous. 
In this view, the District Judge has allowed 
the appeal and dismissed the suit. The plain- 
tiff has now appealed to this Court, and on his 
behalf, the decision of the District Judge 
has been assailed on the ground thatthe swit 
is maintainable, because it does not concern 
any matter which was, or had already been 
made, the subject of the application under 
section 105. This positionhas been strenu- 
ously controverted on behalf ofthe landlords- 
defendants, and the learned Vakil, who has 
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appeared to support the judgment of the 
District Judge, has further argued that the 
suit ought to be dismissed on two additional 
grounds, namely, first, that section 106 of 
the Bengal Tenancy Act furnishes an 
exclusive ‘remedy for amendment of the 
record, to which it is obligatory upon the 
tenant to have recourse if he challenges the 
correctness of any specific entries; and, second- 
ly, that inasmuch as the proceeding com- 
menced by the landlords under section 105 
has terminated and no appeal has been pre- 
ferred against the order made therein, which, 
by virtue of section 107, has the force and 
effect of a decree of a Civil Court in a suit 
between the parties, the present suit ought 
not to be entertained, asthe plaintiff practi- 
cally seeks to nullify the ordér under 
section 105 which has now ‘become final and 
conclusive. Jn ouropinion, the view taken 
by the learned District Judge,and the grounds 
urged in support of his decision on behalf of 
the respondents are manifestly unsustainable. 
In so far as the contention of the plaintiff- 
appellant is concerned, the question turns 
upon the true scope and effect of section 109, 
which, before its amendment in 1908, was in 
the following terms:— 
“Subject to the provisions of section 109A, 
a Civil Court shall not entertain any applica- 
“tion or suib concerning any matter which is 
or has already been the subject of an appli- 
cation made or suit instituted under section 
105, section 106, section 107, or section 108.” 
It is fairly clear from the terms of this 
section that the jurisdiction of the Civil Court 
is ousted only in respect of any matter 
which isor has already been the subject of a 
proceeding under any of the four sections 
105 to 108. The question, therefore, arises, 
whether the matter with which the present 
suitis concerned, is one which formed the 
subject of the application under section 105, 
The learned Vakil for the plaintiff-appellant 
has contended that the only matter which 
formed the subject of the enquiry under sec- 
tion 105 was the amount of fair and equitable 
rent to be settled in respect of the land held 
by the tenant, that the determination of such 
fair and equitable rent must have proceeded, 
as in fact it did proceed, onthe basis of the 
entries made in the record-of-right, and that 
the question of the correctness of the entries 
raised in the present litigation did not, and 
could not, properly form the subject of en- 
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quiry under section 105. In answer to this 
argument, it has been contended by the 
learned Vakil for the Jandlords-respondents 
that the determination of fair and equitable 
rent involves by implication a decision upon 
the question of the area of the land, of the 
status of the tenant and also of the amount 
of rent payable; and that, consequently, the 
proceeding under section 105 indirectly com- 
prises within its scope the matters in qontro- 
versy in the present litigation. In our opi- ' 
nion, the contention of the appellant is well- 
founded and must prevail. Itis clear from 
an examination of the provisions of Chapter X 
of the Bengal Tenancy Act, that there is a 
well-marked distinction between the scope of 
section 105 and section 106. Section 105 con- 
templates a settlement of fair and and equit- 
able rent after the existing conditions of the 
tenancy have been determined, and entries 
made in respect thereof in the record finally 
published under section 103A. The proceed- 
ing under section 105, therefore, assumes 
the correctness of these entries, which are 
taken as the foundation of the enqiry. Section 
106, on the other hand, contemplates the 
institution of a suit before the Revenae 
Officer for the decision of disputes regarding 
entries made inthe finally published record. 
From a logical point of view, the suit under 
section 106 ought to precede the proceeding 
under section 105, but the opposite course is 
rendered possible by the circumstance that 
whereas a suit under section 106 may be 
commenced within three months from- the 
date of the certificate of the final publication 
of the record. of-rights, the proceeding under 
section 105 must be commenced with a shorter 
time, namely,two months from such date. 
It is conceivable, therefore, that a proceeding 
under section 105 may be commenced first, 
and may be followed by a suit under section 
106. Now it isreasonably plain that in, a 
proceeding under section 105, if it is properly 
conducted, no question can, or ought to, arise 
for consideration which relates to the 
correctness of the entries made in the record. 
From this point of view, there is no room for 
controversy that the matters which require 
adjudication in the present su : were not, 
and could not, be the subject of the applica- 
tion under section 105. Itis worthy of note, 
however, that the practice of Revenue Of- 
cers has beencontrary to the plain provisions 
of the statute, and that, as was pointed out in 
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the case of Pirihi Chand Lal v. Basarat Ali 
(1), when an application has been made by a 
a landlord for settlementof fair and equitable 
rent, the tenant is often allowed to take ob- 
jection which would properly come under 
section 106 of the Act; in other words, al- 
though the tenant is not called upon to pre- 
gent a plaint for the institution of a suit 
under section 106, his petition of objection 
is subgtantially treated assuch a plaint, and 
the enquiry is held as if two proceedings, 
oneunder section 105 and the other under 
section 106, had been ‘amalgamated.’ Refer- 
ence may be made to Shambhu Chandra Hazra 
v. Purna Chandra Pal (2), as.an illustration 
of a. case in which such irregular procedure 
was not allowed,~ and to Kalk Kishore v. 
Gopi Mohun (3), as an example of a case in 
which proceedings under the two sections were 
> practically mixed up. This procedure, how- 
ever, cannot justify the conclusion that 
matters which fall appropriately within the 
scope of section 106, bnt which, in accord- 
ance with an irregular practice, are allowed 
to beraised by way of objection in a pro- 
ceeding under section 105, are really matters 
which form the subject of an enquiry 
under the latter section, even though such 
questions are neither raised nor decided. 
To maintain the contrary view, one must ig- 
nore the clearly defined distinction between 


sections 105 and 106. It may, further, be ob- ` 


served that the case before us is entirely free 
from difficulty, because the irregular proce- 
‘dure, to which reference has been made, was 
not adopted here. An examination of the 


judgment of the Revenue officer, under section” 


105, shows that the landlords when they 
asked for settlement of fair and equitable 
rent, claimed to have the rent enhanced on 
three grounds, namely, increase of area, 
higher prevailing rate of rent in neighbour- 
ing villages,-and rise in the average local 
prices-of staple-food crops. No evidence was 
adduced in support of the first and second 
-grounds of enhancement, and the Settlement 
Officer decided, with regard to the third ground, 
that the rent ought to be raised by four annas 
six pies in the rupee. Itis manifest, therefore, 
that the matters now in dispute were not the 
subject of enquiry'in the application- under 

(1) 87 ©. 30; 10 C. L. J. 343; 13 0, W. N. 1149; 3 
Ind. Cas, 449. 


(2) 35 0. 176; 7 O. L. J. 103; 12 0. W. N. 122, 
(3) 9 C. L. J. 574; & Ind. Cas. 62, 
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section 105; and consequently ib cannot be 
held that section 109 bars this suit, The 
learned Vakil for the landlords-respondents, 
however, placed reliance upon the case of 
Durga Churn Law v. Hateen Mandal (4), in 
which it was ruled that a question between 
a landlord and a tenant, heard and decided 
by a Revenue Officer uuder section 106 of the 
Bengal Tenancy Act before Chapter X was 
amended in 1898, is res judicata between 
the same parties in a subsequent suit, not 
only when the question relates to the status 
of the tenant, but also when it relates to the 
fair and equitable rent payable by him. This 
principle has clearly no direct application to 
the case before us, and asin 1898 the provi- 
sions of Chapter X were fundamentally al- 
tered, no useful purpose would be served by 
an examination and comparison of the provi- 
sions beforeand after the amendment. We 
feel no doubt whatever that a proceeding under 
section 105, which deals solely with the ques. 
tion of fair and equitable rent, does not bar a 
Civil suit in which questions are raised as to 
the area and other incidents of the holding 
of the tenant. We may add that an en- 
deavour was made by the learned Vakil for the 
respondents to induce us to consider the 
effect of section 105 A, which was introduced 
by the Amending Bengal Act I of 1907, and 
Eastern Bengal and Assam Act I of 1908 
respectively, and which substantially leaves 
it to the option of the tenant to institute 
a suit under section 106, or to raise the ques- 
tions triable in ‘such a suit by way of defence 
to a proceeding under section 105; but what 
the effectof the new procedure may be is 
foreign to the present enquiry. In this view, 
the suit now before us is clearly. maintainable, 
The learned Vakil for the respondents has, - 
however, contended that there are two addi- 
tional grounds upon which the suit ought to 
be dismissed, and the validity of these we 
must now proceed to consider. 

The first bar, which the Jandlords-defen- 
dants seek tointerpose to the suit, is that it 
is not maintainable inasmuch as the 
sole remedy of the tenant was by way of 
a suit under section 10d of the Bengal Tenancy 
Act before the Revenue officer. The con- 
tention, in substance, is that when jurisdic- 
tion has heen conferred on a special Court by 
statute, that Court alone can investigate the 


- matters in controversy. In support of this 


(4) 29 C, 252. 
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principle, reliance has been placed upon the 
decision of this Courbin the case of Bhandi 
Singh v. Ramadhin Rai (5) and reference 
has been made to the case of Jogendra Nath v. 
Krishna Prameda (6) as an illustration of the 
application of this doctrine to section 106 of 
the Bengal Tenancy Act. Now, it cannot be 
disputed that, as laid down in the case of Bhandi 
Singh v. Ramadhin Rat (5) and by a Full 
Bench of this Court in the case of Oollector of 
Painav. Rama Nath Tagore (7), if the Legisla- 
ture creates an obligation to be enforced in a 
specific manner, as a general rule, perform- 
‘ance cannot be enforced in any other way; in 
other words, as put by Lopes, L. J., in R v. 
Essex (8), in the case of an Act which creates 
a new jurisdiction, a new procedure, new 
forms, or new remedies, the procedure, forms, 
or remedies there prescribed and no others, 
must be followed. It may be assumed, there- 
fore, that, if section 106 stood by itself, it 
might be contended with good reason that a 
litigant was bound to avail himself of the 
method prescribed there, and no other, for 
the determination of the correctness of entries 
in a finally published record-of-rights to 
which he took exception. But the Legislature 
has notleft the matter in doubt; for section 
109 defines precisely the extent to which the 
jurisdiction of the Civil Court is ousted. As 
we have already held; the effect of that sec- 
tionisto bar the jurisdiction of the Civil 
Court, not under all but, only under certain 
specified contingenceis. The view, therefore, 
that section 1C6 furnishes an exclusive re- 
medy, cannot be maintained. The provisions 
of sections 111 and 111A also militate against 
the view that the jurisdiction of the Civil 
Court has been completely taken away. But 
it has been sirenuously contended by the 
learned Vakil for the respondents that this 
view is opposed to that taken by this Court 
in the case of Jogendra Nath v. Krishna Pro- 
mada (6). No doubt, in that case it appears 
to have been broadly ruled that asuit in the 
Civil Court for the alteration and correction 
of certain entries made in a record-of-rights 
finally published under Chapter X of the 
Bengal Tenancy Act, is not maintainable. 
Upon an examination of the judgment, how- 
ever, it becomes fairly clear that the atten- 


tion of the learned Judges was not invited to 
(5) 2 0. L. J. 859; 10 C. W. N. 991. 
(6) 35 0. 1013; 12 C. W. N. 1032; 8 O. L. J. 322. 
(7) B. L. R. Œ. B.) Sup. Vol. 630; W. R. 191. 
(8) (1887) 18 Q. B. D. 704 at p. 703, 
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the provisions of section 109 of the Bengal 
Tenancy Act. The decision proceeds on the ` 
ground that section 106 by itself justifies 
the conclusion that the remedy furnished by 
that section is of an exclusive character, and 
bars a suit in a Civil Court. That decision, 
therefore, cannot rightly be regarded as any 
authority upon the question of the true scope 
and effect of section 109, which is the sub- 
stantial question of law directly raised in the 
present appeal; consequently, a reference 
toa Full Bench is not needed. We may 
further point ont that the learned Judges 
proceeded on the ground that although the 
Bengal Tenancy Act was passed nearly a 
quarter of a century ago, no authority had 
been produced to show that a suit would lie in 
the Civil Court for amendment of the record- 
of-rights. Asa matter of fact, an examina- 
tion of the cases in the books shows that 
there is a long and uniform course of decisions 
which favour the view that a-suit in Civil 
Court is maintainable, if the matter, upon 
which the decision of the Civil Court is 
sought, is not,or has not already been the 
subject of a suit under section 106. [See 
Troylokhy Nath v. Macleod (y); Ashutosh Nath 
v. Abdool (10); Agin Bindh v. Mohun Bikram 
(11); Ram Gulum v. Bishnu Prakash (12); 
Luchmi Persad v. Hkdeshwar (13); Sheo Nandan 
v. Bacha Ram Raut (14)]. Not only does 
therefore, the decision in Jogendra Nath v. 
Krishna Pramada (6) ignore the effect of 
section 109, but ib overlooks also the earlier 
decisions to which reference has been made. 
We find, moreover, from the report of the case 
that, on behalf of the then appellant, reliance 
was actually placed upon two of the cases 
mentioned [Troylokhy Nath v. Macleod (9) and 
Ramgulam v. Bishnu Prakash (12) ], in the first 
of which the learned Judges considered in 
some detail the precise scope of section 109; 
it is consequently difficult to appreciate how 
the effect of that section came to be over- 
looked. We may also add that if the con- 
tention of the respondents were to prevail, 
we should practically have to alter the lan- 
guage used in section 109, and read therein 
the words “which may or ought to be the sub- 
ject of an application” instead of the clause 


(9) 28 0. 28. 

(10) 28 0. 676. 

11) 800, 20; 7 0. W. N. 314. 

(12) 11 C. W. N. 48. 

(13) 13 0. W. N. 181; 4 Ind. Cas.577. 
(14) 9 0. L. J. 284; 4 Ind. Cas. 54. 
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“which ts or has already been the subject of au 
application.” An interpretation of the sec- 
tion, which leads to the‘consequence of this 
character, is obviously inadmissible. Lastly 
we observe that the decision in Jogendra Nath 
v, Krishna Pramala(6) has been recently dis- 
sented from in the case of Golab Misser v. Kala 
Nand Singh(15) With all respect, therefore, 
for the learned Judges who decided the former 
case, we regret we find ourselves unable to 
follow it, as ibis, in our opinion, opposed to 
principle, to the express provisions of the 
statute, and also to a long current of decisions 
The first ground urged in bar by the respond- 
ent, must, therefore, be overruled. 

In so far as the second ground urged 
as a bar is concerned, there is, in our opinion, 
no substance in it. Ithas been argued that 
as no appeal has been preferred against the 
order made by the Revenue Officer on the 
proceeding under section 105, this suit should 
be dismissed, because, if the plaintiff were to 
succeed herein, he would indirectly be entitled 
to re-open the decree for settlement of fair 
and equitable rent, though he has lost his 
opportunity to do so by reason of his failure 
to prefer an appeal. This argument is obvi- 
ously fallacious. If the plaintiff had preferred. 
an appeal against the order in the proceed- 
ing under section 105, it would undoubtedly 
have proved infructuous. He had apparently no 
complaint to make against the order in so 
far as it enhanced the rent on the ground of 
a rise in prices. He could not consequently 
prefer an appeal on the ground that the en- 
hancement allowed was unfair or inequitable. 
Nor could he prefer an appeal on the ground 
that the area of the holding, the name of the 
landlord entitled to receive the rent and the 
amount of rent payable before the application 
for enhancement was made, has been wrongly 
determined in that proceeding; if he had 
urged any such ground in a possible appeal 
by him, the Court of appeal could not have 
entertained it, much less given effect to it, 
as there were no materials on the record 
upon which these matters might be investi- 
gated. The suggestion, therefore, that he 
was bound to appeal against the order in the 
proceeding under section 1(5, is wholly 
illusory. The plaintiff cannot be held to 


have acted erroneously because he omitted to | 


adopt a course which would have been futile 


' (15) 6 Ind. Cas, 217. 
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toa certainty. It is thus clear that the prin- 


_ ciple which has sometimes been recognized, 
- namely, that the right of appeal from inter- 


locutory orders ceases with the disposal of the | 
suit has no application to the case before us. 
The decisions in Madhu Sudan Sen v. Kamini; 
Kanta(16); Mackenzie v. Narsingh Sahai (17) 
and Kuriya Malv. Bishambhar Das (18), may 
be taken as typical illustrations of this class 
of cases. They are based cn a two-fold 
ground, namely, first, that, when a party 
has elected to take the benefit of an interlocu- 
tory order, he cannot at the same time by an 
appeal against such order nullify the final 
decree which he omits to challenge directly, 
and, secondly, that when a final decree has 
been made, the party aggrieved ought at that 
stage to prefer an appeal against that decree, 
as in such appeal the propriety of an inter- 
locutory order also may be questioned. 
Neither of these principles has obviously any 
application to the circumstances of the case 
before us. The plaintiff is plainly in no way 
barred by the doctrine of election, nor could 
he, as we have conclusively .shown, obtain, 
by an appeal against the order in the proceed- 
ing under section 105, a determination of the 
question raised in this suit. It is further 
worthy of note that the assumption made by 
the respondents that the effectof the success 
of the plaintiff necessarily involves, by an in- 
direct method, the practical reversal of the 
order under section 105, is wholly fallacious; 
even though the plaintiff succeeds in the pre- 
sent suit, the essential portion of the decision 
in that proceeding must atand untouched. In 
so far as that decision holds that the rent is 
liable to be enhanced at the rates of 4 annas 6 
pies inthe rupee, it cannot, by any possibility, 
be affected by the decision in this suit. No 
doubt, the arithmetical calculation of the ac- 
tual amount of the enhanced rent may be va- 
ried, if it is determined in the present suit 
that the existing rent is different from what 
is entered in the finally published record. 
Such arithmetical calculation, however, 
cannot rightly be regarded as an essential 
portion of the decision under section 105, 
Hence the second ground urged on behalf 
of the respondent clearly does not present 
an effective bar to the maintenance of the 
suit. 
(16) 32 ©. 1023; 9 O. W. N. 895. 


(17) 36 C. 762; 10 C. L. J. 113; 2 Ind. Cas. 413. 
(18) 22 A. 225; 7 A. L, J. 206; 5 Ind. 234, 
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The result, therefore, is that this appeal 
must be allowed, the judgment and decree 
of the District Judge set aside and the case 

. remanded to him in order that the appeal 
may be heard on the merits. The appellant 
is entitled to his costs both here and in the 
Court of appeal below. The costs in the 
Court of first instance as also the costs after 
remand will abide the result. 

Nos. 2004-2008, 2008-2014, 2054-2056 AND 
2503 or 1907. 

These appeals are governed by our deci- 
sion in appeal from appellate decree No. 1758 
of 1907, 

The result is that the judgment and decree 
of the District Judge in each case arereversed 
and the case remanded to him to be heard on 
the merits. ‘There will be the same order 
as to costs in each case, as in appeal from 
appellate decree No. 1758 of 1907, 

No. 2007 or 1907. 

This appeal has admittedly abated, and a 
declaration to that effect will be made. 
There will be no order as to costs. 

Apreals allowed; cases remanded. 





MADRAS HIGH COURT. 
First Civiu Arrear No, 185 or 1905. 
April 8, 1910. 
Present:—Sir Arnold White, Chief Justice, 
and Mr. Justice Abdur Rahim. 
M. A. PAKIR MAHOMED ROWTHAR 
AND OTHERS——APPELLANTS 
versus 
Tur SOUTH INDIAN EXPORT Co. Lo. 
AND OTHERS~—RESPONDENTS. 
Muhammadan Law—Partnership-—Dealings by some 
members of a Muhammadan family—Liability of other 
members——Joint family—~ Partnership among heirs. 
Where two Muhammadans borrowed money on a bond 
Ìn course of a business carried on by them and it was 
not proved that their brothers, sisters and mother, 
who were sought to be made liable, had any concern 
in the business: i f , 
Held, that the mere fact of their relationship or 
even the fact that all of them lived together would 
not make them members of a joint family in the sense 
of the Hindu Law so as to make the latter liable for 
the debts contracted by the former two. — 
The membership of a joint Hindu family involves 
a certain legal status which is unknown to Muham- 
madan Law. 
Abdul Kader v. Chidambaram Chettyar, 32 M, 276; 
5 M. L. T. 201; 3 Ind. Oas. 876, applied. 
Jugjeewundas Keeka Shah v. Brijbhookun Das, 2 M. 
L A. 487; 6W.R. (P.C.) 10 and Chinna Ramanuja 
` Iyengar vy. Padmanabha Pillayan, 19 M.471, distin- 
guished, i f 
The heirs of a Mubammadan, who carried on a busi- 


ness in his life-time either by himself orin partner- 
ship would not become partners in that business 
after his death unless they agreed to continue the 
business or authorised one of them to conduct it on be- 
half of all. 

Abdul Khader v. Chidambaram Chettyar, 82 M. 276, 
5 M. L. T. 201; 3 Ind. Cas. 876, referred to. 


Appeal against the decree of the Subordi- 
nate Judge’s Court of Kumbakonama, in Ori- 
ginal Suit No. 38 of 1908. 

Mr. Odgers, for the Respondents. 

Judgment.—tThis appeal is by defen- 
dants Nos. 3 to 8 in the suit from the judg- 
ment of the Subordinate Judge of Kumbako-. 
nam, who held the appellants liable on a deed 
of mortgage, marked as Exhibit A in the case, 
executed in favour of the plaintiffs-respond- 
ents, the South Indian Export Co., Ltd , by 
the defendants Nos. 1 and 2. The Ist defen- 
dant died during the pendency of the suit and 
defendants Nos. 9 to 15 are his representa- 
tives. No appeal has been preferred by them 
or by the 2nd defendant. The 6th defendant, 
the mother of defendants Nos. 1 to.5 and 7 
and 8 died during the pendency of the appeal. 
The defendants Nos. 1 to 5 are the sons of one 
M. Allapichai Rowther (deceased), the 6th 
defendant is his widow and the defendants 
Nos. 7 and 8 are his daughters. The plaintiffs 
claim to recover the sum of Rs. 39,199-0-8 
with interest, the amount advanced by them 
from time to time to defendants Nos. 1 and 2 
on security of the properties mentioned in 
the schedules tothe plaint and alleged to be-` 
long to and as being in possession and enjoy- 
ment of defendants Nos. 1 and 2 exclusively. 
The plaint seeks to make the defendants Nos. 
3 to £ liable on the ground that they are 
members of one family carrying on trade 
jointly and the debt in question was incurred 
for the joint trade. These defendants denied 
their liability under the bond and traversed 
the averment in the plaint that they and the 
defendants Nos. 1 and2 as members of one 
family jointly carried on business and that 
the suit amount was borrowed from the plain- 
tiffs for that trade. Their case is that the 
properties hypothecated under Exhibit A did 
not belong to defendants Nos, 1 and 2 exclu- 
sively nor were they in their separate enjoy- 
ment, but that the properties belonged in 
common to them all as heirs of Allapichai 
Rowther and that the shares of defendants 
Nos. 1 and 2 alone in the properties are 
answerable for the debt. Itis not disputed 
that the property in question belonged to 
Allapichai Rowther and that on his death 
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all these defendants inherited the property in 
shares specified by the Muhammadan Law. 
The only issue in the case which need be con- 
sidered in this appeal is the 5th issue which 
is in these words:— Whether defendants 
Nos. 3 to 8 were partners in the trade carried 
on by defendants Nos. 1 and 2 and whether 
the plaint debt is binding on them.” The 
learned Judge answers this issue in the 
affirmative and the question is whether he is 
right in so finding. 
_ It appears that Allapichai Rowther used 
to trade in salt and also in skin. But the 
evidence is conflicting on the point as to 
whether the trade in skins was continued by 
him upto the time of bis death. However 
that may be, the first document which marks 
the commencement of dealings between the 
plaintiff company and defendants Nos. 1 and 
2, is Exhibit J described as memorandum of 
agreement entered into between the parties 
and executed on the 29th January 1896, by 
which the plaintiffs agreed to advance to M. 
A. Madrasa Rowther and Brothers of Dindigul 
asum of Rs. 50,000 for_the sole purpose of 
enabling them to carry on their business as 
tanners. M. A. Madrasa “Rowther and 
Brothers were to ship all the skins tanned by 
them through the plaintiff company to Messrs, 
Declermont and Donner of London drawing 
against each shipment such sums as might be 
agreed upon between the parties. The plain- 
tiffs were entitled to their commission on all 
shipments and M, A. Madarsa Rowther and 
Brothers would not be entitled to sell any 
skins or tanning materials to any one nor to 
ship the skins through any person other than 
the plaintiffs so long as any money advanced 
by them remaineddue. The company were 
“to have lien on the stock-in-trade, the skins, 
hides and materials for their advances and 
would be entitled to take possession of them 
and the tannery any time they chose. The 
next document isthe mortgage bond, dated 
the 17th May 1897. It is executed by M. A. 
Madarsa Rowther and Shaik Dawood Rowther, 
the firsttwo defendants in the suit and describ- 
ed in the deed as carrying on business at 
Dindigul under the name and style of M. A. 
Madarsa Rowther and Brothers. The bond 
js executed to secure asum of Rs, 39,000 odd 
found due to the plaintiffs from the mort- 
gagors on taking an account of the dealings 
between them. It purports to mortgage the 
properties, the subject-matter of this suit, 


which are stated to belong to and as being in 
possession and enjoyment of the mortgagors, 
who assign all their estate and interest in the 
property to the mortgagees, the South Indian 
Export Co. The deed winds up with the - 
usual covenant of title. On the same date, 
another agreement was entered into between 
‘the lst and 2nd defendants and the South 
Indian Export Co., by which the former 
agreed that the tannery belonging to them 
and situated at Dindigul and mortgaged to 
_the company by the deed of that date should 
be under the direct management of the com- 
pany through their men and that the latter 
‘should advance such monies as might be 
required from time to time for the purchase 
of hides and skinsand for the expenses of 
tanning and that the defendants Nos. 1 and 2 
would see that the goods were well tanned 
and sent to the company’s office in Madras 
and to nobody else and that on no account 
should the goods of any other party or belong- 
ing to defendants Nos. 1 and 2 be brought 
into the said tannery except for the purpose 
of being sent tothe South Indian Export Co., 
Lid. or to their order. Itis further agreed 
that a separate account should be kept by the 
plaintiffs in respect of the monies to be 
advanced and spent and of the sale proceeds 
of the goods and the accounts should be closed 
every year and the profit realised by such sale 
should be credited to the account of the 1st 
and 2nd defendants in discharge of the 
mortgage. It is also agreed that the 
plaintiffs should pay to the defendants 
Rs. 10,000 to be advanced to their various 
constituents and that the plaintiffs should in- 
vestin thesaid tannery business a sum not 
exceeding Rs. 30,000 besides the Rs. 10,000, 
already mentioned. The last clause in this 
agreement is that it should remain in force 
for 5 yearsor untilthe debt due by the Ist 
and 2nd defendants is fully discharged and 
that in the event of the working of the 
tannery showing no profits, it would he at the 
option of the plaintiff company to stop the 
business completely or for such time as they 
might see fit, The next document which 
requires notice is Exhibit L, and agreement 
between the plaintiffs and defendants Nos. 1 
and 2 made on the 29th March 1900. There 
the defendants Nos, 1 and 2are described as 
thetanners and itis stated that they have 
been carrying on their business under the 
name and style of M. A. Madarsa Rowther 
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and Brothers with the money advanced to 
them by the Company under the previous 
agreements and it goes on to say that the 
business of the tannery belonging to the first 
two defendants is carried on under the super- 
vision of the company who have put up their 
own sign-board near the premises with their 
consent and that in addition to the Rs. 39,000 
and odd due under the mortgage deed, the 
farther sum of Rs. 63,925-8-8 is due to the 
company by the defendants Nos. 1 and 2 on 
settlement of accounts and that the defen- 
dants Nos. land 2 have applied to the said 
company for the paymentof Rs. 5,000. Then 
itis recited that the sum of Rs. 5,000 has 
been advanced by the company to the defen- 
dants Nos. 1 and 2 anda second mortgage is 
created for the Rs. 5,000 on the properties 
involved in the suit and a charge is created 
on the tannery at Dindigul and also on the 
stock-in-trade for Rs. 68,925-8-8 and other 
monies that may become due to the company 
on account of advances made to the lst and 
2nd defendants under this agreement. The 
tannery and the business belonging to the Ist 
and 2nd defendants as well asthe stock-in- 
trade are to be in charge of the plaintiff com- 
‘pany. Another term of this agreement as 
well as of the agreement of 1897 ia that the 
defendants Nos. land 2 shall not either by 
themselves or in partnership with any other 
person sell or ship their goods to any person 
other than the plaintiffs. 

In January 1902, the plaintiffs instituted 
a suit on the Original Side of this Court, No. 
57 of 1902, in which they sought and obtained 
a decree against defendants Nos. 1 and 2 for 
the sum of Rs. 24,000 odd. The plaint in 
that suit, Exhibit I, describes the defendants 
as merchants and tanners carrying on business 
under the name and style of M. A. Madarsa 
Rowther and Shaik Dawood Rowther, and 
after reciting the three agreements of 1896, 
1897 and 1900 states that on the last settle- 
ment of accounts, made on the 30th June 1900 
the sum of Rs. 47,000 odd was found due and 
that since the date of such settlement of 
accounts the amount sued for, t.e., Ra. 24,000 
odd, was advanced todefendants Nos. 1 and 2. 
In the 9th paragraph of the plaint it is stated 
that the plaintiffs have had other dealings 
with defendants Nos. 1 and 2 in respect of 
which the Company holds certain securities, 
meaning the mortgage of 1297,and the plain- 
‘tiffs ask for leave to reserve their right to 


proceed against such security as and when 
they may be advised. h 
From these documents and proceedings it 
is abundantly clear that from 1896 until 1902 
the plaintiffs dealt with the defendants Nos. 
land 2 alone as the sole partners in the 
tannery business and the agreements recited 
above show that the entire business was 
financed by the plaintiffs and in fact carried 
on under their direct supervision.. The 
security Exhibit A, was taken from defendants 
Nos. 1 and 2 alone, who are alleged in the 
deed to be the sole owners of the properties 
mortgaged thereby. Even at the date of the 
suit of 1902, it did not occur to the plaintiffs 
that any persons other than the Ist and 2nd 
defendants had any interest in the business” 
or were liable for the money advanced by them. 
It is, nevertheless, open to the plaintiffs to 
show that in factdefendants Nos. 3 to 8 were 
partners in the business carried on by defen- 
dants Nos. 1 and 2 and are, therefore, liable 
for monies advanced for the purpose of that 
business. There is, however, absolutely no 
evidence in the case from which it may be 
fairly inferred that the appellants shared in 
the profits of the tannery or that they 
authorized defendants Nos. ] and 2 to carry 
on the business on their behalf. And in the 
circumstances of the caseit may be fairly 
presumed that if, in fact, the appellants were 
partners of defendants Nos. land 2, the 
plaintiffs would have known of it. The 
learned counsel for the plaintiffs has relied 
upon some evidence which goes to show that 
the defendants Nos. 3, 4 and 5, specially the 
4th defendant, took some part in the conduct 
of the business. They were seen at the place 


-of business on different occasions and the 4th 


defendant also wrote a number of pro-notes 
for monies borrowed by M. A. Madarsa 
Rowther and Brothers, and signed the name 
of the firm. The 4th defendant similarly 
wrote and signed some letters. But he did 
not sign these pro-notes or letters in his own 
name for the firm; he simply signed the name 
of the firm. This would, no doubt, be some 
evidence bearing on the question of partner- 
ship, but the difficulty in regarding these 
acts as evidence to show that defendants Nos. 
8, 4 and 5 werepartners in the tannery arises 
from the fact that if the Dubash of the plain- 
tiff company, who was examined as their 8th 
witness, knew all these facts before the 
institution of the suit inthe Original Side of 
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this Courtas he says he did, itis difficnlt to 
conceive that the defendants Nos. 3 to 8 
should have been omitted from the previous 
suit. The 4th defendant who gave evidence 
jn the case says that he was, asa matter of 
fact, learning business at the tannery of defen- 
dants Nos. 1 and 2and in this way seeks to 
explain the part he took in the conduct of the 
business. The learned Subordinate Judge 
rejects this explanation as altogether unten- 
able. * On the other hand, he does not try to 
meet the difficulty which arises from the 
omission of the plaintiffs to make the appel- 
lants parties tothe previous suit. In these 
circumstances we cannot agree with the lower 
Court that the explanation given by the 4th 
defendant should be treated as incredible. 
The learned Subordinate Judge has also 
relied upon the proceedings in certain pre- 
vious suits and trangactions in which the 
appellants were parties. The first document 
“in this connection is a razinamah decree in 
O. S. No.7 of 1920. In that suit, the plain- 
tiffs sued the defendants Nos. 1 to 8 and 
others for recovery of Rs. 39,000 odd ona 
registered hypothecation bond executed by 
the ist defendant Madarsa Rowther for 
money borrowed for the purposes of trade 
carried on by all the defendants. The 
business mentioned therein is the sale of salt 
conducted in accordance with certain agree- 
ments entered into by the defendants inter se. 
This document does not show that the defen- 
dants Nos. 3 to 8 had any connection what- 
ever with the tannery for the conduct of 
which the present plaintiffs advanced their 
money. Reliance has also been placed ona 
deed of sale executed on the 2nd April 1903 
by these defendants in which there is a recital 
that the properties sold were hypothecated by 
the lst defendant in the present suit to the 
vendor for a certain sum of money for which 
allof them admitted their liability. That 
does not throw any light on the question we 
have got to decide in this suit. Reliance is 
further placed on the proceedings in a suit 
instituted by the Bank of Madras against 
these defendants and some other persons to 
recover certain moneys advanced on two 
mortgages executed by Allapichai Rowther 
and defendanst Nos. land 2 and another 
person, There the defendants Nos. 3 to 8 
were sought to be made liable on the ground 
that they were heirs and representatives of 
Allapichai Rowther. It was further alleged 


that the moneys advanced were used and 
employed in the trade and business of the 
defendant’s joint family and for other joint 
family purposes. The suit was compromised, 
a decree being passed in terms of the 
razinamah. As the money sought to be recov- 
ered in that suit was borrowed by Allapichai 
Rowther jointly with others his heirs would 
be clearly liable to the extent of his assets in 
their hands. As regards the allusion to the 
jointfamily business in the plaini the plaintiffs 
cannot make much use off it considering that 
we do not know what the nature of the busi- 
ness was and there is certainly nothing in 
that plaint or the decree in that suit to show 
that defendants Nos. 3 to 8 carried onthe 
tannery in question with defendants Nos. 1 
and 2 in partnership. As we have said the 
evidence is not very clear as to the nature of 
the skin business carried on by Allapichai 
Rowther. But whatever business he did carry 
on in his life-time either by himself or in 
partnership with others his heirs would not 
become partners in that business after his 
death unless they agreed to continue the busi- 
ness or authorized one of them to conduct it 
on behalf ofall [see Abdul Khader v. Chidam- 
baram Chettyar (1)]. The agreements to 
which we have referred further show that 
even if there was any business in the shape 
of tannery in which Allapichai Rowther was 
interested the nature of the business must 
have been considerably altered by these 
agreements and if defendants Nos. 3 to 8 were 
partners in the tannery it is difficult to 
conceive, as we have pointed ont, that the 
plaintiff company would not have known of 
it considering that the tannery was carried 
onunder their immediate supervision and 
control. They dealt throughout with the 
defendants Nos. Land 2 on the footing that 
the business belonged to the latter and to 
them alone and that they were owners of the 
property hypothecated under Exhibit A. 

As for the oral evidence all that it estab- 
lishes is thatthe defendants Nos. 3, 4 and 5 
took some part in the conduct of the business 
and so far at least as the 4th defendant is 
concerned this evidence is corroborated by 
documentary evidence. Butin the circum. 
stances of the case, as already pointed out, we 
are unable to say that such evidence is 
sufficient to prove the existence of a partner- 


‘ship in the business for which the plaintiffs 


(1) 32 M. 276; 5 M. L. T. 201; 3 Ind, Cas. 876, 
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advanced their money. As against the other 
defendants, there is no evidence whatever 
connecting them with the business. We have 
already pointed out that we cannot act upon 
- the statement of the plaintiffs’ Dubash that 
he knew all along that all the defendants 
were partners in the business and, as for the 
evidence of the other witnesses for the plain- 
tiffs on this point, it is not of much value as 
it is clear that they had no knowledge as to 
whether the contesting defendants had any 


interest in the business or not and they really: 


speak only of their general impression, 

The learned Subordinate Judge relies upon 
two classes of rulings in support of his con- 
clusion. The decisionsin Juggeewundas Keeka 
Shah v. Brijbookundas (2) and Chinna Rama- 


nuja Ayyangar v. Padmanabha Pillayan (8), 


car have no application as we find that the 
plaintiffs have failed to prove that the con- 
testing defendants were partners in the 
business carried on by the defendants Nos. 1 
and2. The other class of cases to which he 
refers, viz., Johurra Bibee v. Sreegopal Misser 
(4); Daulat Ram v. Mehr Chand(5) and Nunna 
Setti v. Chidara Boyina (6) arose in connec- 
tion with the family business of a joint Hindu 
trading family. These cases can have no 
application to the present case where two 
Muhammadans borrowed money on a bond 
-in course of a business carried on by them 
ard it is not proved that their brothers, 
sisters and mother who are sought to be made 
liable had any interest in the business. The 
mere fact of their relationship or even the 
` fact, if proved, that all the defendants lived 
together—-and we may point out that the evi- 
dence shows that they,in fact, lived separately 
—would not make them members of a joint 
family in the sense of the Hindu Law. The 
_membership of a joint Hindu family involves 
a certain legal status whichis unknown to 
the Muhammadan Law and unless this is 
orne in mind in dealing with a case like the 
present oneis apt to fall into error. The 
Jaw governing questions of this class is well- 
established as we pointed out recently in 
Abdul Khader v. Chidambaram Ohettyar (1) 
-and Mr. Odgers whoappeared for the respond- 


ents very properly did not contend otherwiso. 
(2) 2 M. I. A. 487; 6 W. R. (P. 0.) 10. 
(3) 19 M. 471. 
(4) 10. 470. 
(5) 15 0. 70; 14 I. A. 187. 
(6) 26 M. 214, 


INDIAN CASES. 


{191 


This appeal must, therefore be, allowed and 
the suit dismissed with costs throughout as 
against the defendants Nos. 8 to 8, 

Theappeal of the 6th defendant abated 
inasmach as her legal representatives who are 
the defendants Nos. 2 to 5 and 7 and 8 were 
not brought on the record within the time 
specifiedin the new Code but a substantive 
application hasbeen made for the delay being 
excused. In thecircumstances mentioned in 
the affidavit we think there is sufficient 
ground for excusing the delay and we, there- 
fore, order that the 2nd, ërd, 4th, 5th 7th 
and 8th defendants be brought on the record 
as the legal representatives of the deceased - 
6th defendant. 

Appeal allowed. 
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Hindu law—Joint family—Mortgage by father-~ 
Suit by mortgagee—Sons not impleaded —Sale—Separate 
suit: by sons to redeem —Transfer of Property Act (IV of 
1882), s. 85. ` 

After a sale of joint property has taken place 
in execution of a decree passed upon a mortgage 
made by a Hindu father, his sons are not entitled to 
sue to recover their shares in the property merely 
upon the ground that they were not parties to the 
suit brought by the mortgagee; nor can they sue to 
redeem” the property or their interests in the pro- 
perty merely upon that ground. It is immaterial 
whether the auction-purchaser was a stranger or the 
mortgagee himself. F 

Debi Singh v. Jia Rum, 25 A. 214; A. W. N. (1903) 
12, followed. : 

Bhawani Prasad v. Kallu, 17 A. 587, distin. 
guished. $ 

Rum Prasad v, Man Mohan, 30 A. 256; A.W. N. (1908) 
106 ;5 A. L. J. 267, not followed. 

Nanomi Babuasin v. Madhun Mohan, 13 C. 21; Lal 
Singh v. Palandar Singh, 28 A. 182; 2 A. L. J. 647; 
A. W. N. (1905) 248; Girdhari Lal v. Kantoo Iall, 1 
I. A. 321; 14 B. L. R. 187; 22 W. R. 56; Parsidh 
Narain v, Hanooman, 5 O. 845 ; Daulat Ram v, Mehr 
Chand, 15 0.70; 14 I. A. 187, roferred to, 


First appeal from the order of the District 
Judge of Mainpuri, dated 15th July 1909, 
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Dr. Tej Bahadur Sapru, for the Appel- 


lants, 
Dr. Satish Chandra Banerji, for the Respond- 
ent, 
Judgment. 

Chamier, J.—This was a suit by the re- 
spondent for redemption of a mortgage made 
by his greal-grandfather, Pirthi Singh, in 
favour of the appellants. The latter brought 
a suit upon the mortgage impleading as de- 
fendants his son and grandsons including 
Muleyam Singh the father of the respondent 
and they obtained a decree for sale in execu- 
tion of which they purchased the property 
themselves. The respondent based the 
present suit on the allegations that he was 
born before the appellants instituted their 
suit, that they were aware of his existence, 
that they should have impleaded him as a 
defendant and as they failed todo so, his 
right to redeem the mortgage still subsists, 
The appellants contend that the respondent 
had no right to sue for redemption of the 
mortgage. The first Court dismissed the suit 
on the ground that it was barred by the 
proceedings in, and consequent upon, the suit 
upon the mortgage. The lower appellate 
Court reversed that decision and remanded 
the suit for trial on the merits. The defen- 
dants have appealed. , 

We have been referred to a large number 
of cases bearing more or less on the point 
at issue. The first case, to which I think it 
necessary to refer, is that of Bhawani Prasad 
v. Kallu (1), in which it was held by five 
Judges (Banerji, J., dissenting) that if a 
mortgagee institutes a suit for sale upon a 
mortgage made by a father in a joint un- 
divided Hindu family without joining as 
defendants the sons, of whose interests in 
the property he has notice, and obtains 
a decree and an order absolute for sale 
against the father alone, the sons may 
-obtain a declaration that the mortgagee 
decree-holder is not entitled to sell the 
interests of the sons in the mortgaged pro- 
perty in execution of his decree, although the 
sole ground of their suit is that they were 
not parties to the suit brought by the mort- 
gagee. . The next case is that of Debi Singh v. 
Jia Ram (2). There the sale had taken 
place before the sons brought their suit, 
and it was held by a Bench of three 


(1) 17 A. 587. ; 
(2) 25 A. 214 (F. B.) ; A. W. N. (1903) 12. 
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Judges that in such circumstances the song 
could not succeed merely upon the ground 
that they had not been made parties to 
the suit by the mortgagee but must estab- 
lish some ground which under the Hindu 
law would free them from liability as 
sons to pay their father’s debts. Both 
thelearned Chief Justice (with whom Knox, J. 
concurred) and Banerji, J., pointed out that 
all that was held in the case of Bhawant 
Prasad v. Kallu (1), was that before a 
sale has taken place the sons may save their 
interests from the sale simply on.the ground 
that the mortgagee who had brought the suit 
had notice of their interests and omitted -to 
implead them as defendants. The decision 
of the Courtin the case of Debi Singh v. Jia 
Ram (2), is avowedly based upon certain 
decisions of their Lordships of the Privy 
Coanciland in particular, it would seem, 
upon the following well-known passage in 
the judgment in the case of Nanum?z Babuasin 
v. Madun Mohun (3), namely:—‘It appears to 
their Lordships that sufficient care has not 
always been taken to distinguish between the 
question how far the entirety of the joint 
estate is liable to answer the father’s debt 
and the question how far the sons can ba 
precluded by proceedings taken by or against 
the father from disputing the liability. If his 
debt was of a nature to support a sale of the 
entirely, he might legally have sold it with- 
out suit or the creditor might legally procure 
the sale of it by suit. All that the sons can 
claim is that not baing parties to the sale or 
execution proceedings, they ought not to be 
debarred from trying the fact or the nature of 
tho debt in a suit of their own.” f 

The only differences batween the case of 
Debt Singh v. Jia Ram (2) and the case now 
before us are that in that case tha plaintiffs 
sought to recover their shares in the family 
property without offering to redeem the 
mortgage whereas in the casenow before us 
the plaintiff admits tha validity of the 
mortgage and seeks to redeem it and in that 
case the auction-purchaser was a stranger 
whereas in the present case he was the mort- 
gagee himself. The decision in Debi Singh v. 
Jat Ram (2) was followed by Banerji, J., 
in Banke Rat v. Raghbir, Second Appeal 
No. 641 of 1903 (unreported), in which the 
property of the family had been pnt up for 
sale in execution of a decree upon a mortgage 

(8) 180, 21,181 A L 
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made by the father, and purchased by the mort- 
gagee himself. The son sued to redeem the 
mortgage on the ground that the mortgagee 
had had notice of his interest but hadnot made 
him a party to the suit upon the mortgage. 
It was, therefore, a case exactly like the one 
now before us. Banerji, J., held that the 
son could not succeed merely upon the ground 
that the mortgagee had had notice of his 
interest and had not made him a party. To 
the same effect is the decision in the case of 
Lal Singh v Pulandar Singh (4), where also 
the suit was brought by sons for redemption 
of their interests in the family property 
after it had been sold in execution of decree 
based on a mortgage made by their father. 
In that case the auction-purchaser was a 
stranger tothe mortgage and decree. That 
decision was followed by Banerji, J., in the 
case of Karam Singh v. Raziuddin, Second 
Appeal No. 712 of 1905 (unreported) and an 
appeal against his decision under the Letters 
Patent was dismissed in December 1967. 
That also was a suit for redemption after 
asale hadtaken place in execution of a 
decree on a mortgage of joint family property 
made by the plaintiff’s father. The auction- 
purchaser was a stranger but had transferred 
the property to the mortgagee before the son 
brought his suit. 

Thus in December 1907, there was an 
undisturbed current of authority to the effect 
that after a sale of joint property has taken 
place in execution of a decree passed upon a 
mortgage made by a father his, sons are not 
entitled to sue to recover their shares in the 
property merely upon the ground that they 
were not parties to the suit brought by the 
mortgagee and that they cannot sue to 
redeem the property or their interestsin the 
property merely upon that ground. The 
same rule was followed whether the auction- 
purchaser was a stranger or was the 
mortgagee. But in April 1908 in the 
case of Ram Prasad v. Man Mohun (5), 
where joint family property had been sold 
in execution of a decree passed upon a mort- 
gage made by the father, Aikman and Kara- 
mat Hussain, JJ., held that the sons and 
grandsons were entitled to redeem the 
mortgage inasmuch as the mortgagee who 
= (9 28 A. 182; 2 A.L, J. 647; A. W. N. (1905) 


ong”) 30 A.253; A. W. N. (1908) 1063 5 A. L J. 
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had purchased the property had been aware 
of the interests of the plaintiffs and should 
have impleaded them in the snit, They distin- 
guished the case of Debi Singh v. Jia Ram 
(2) from the case before them on the ground 
that the former was a suit to get back from 
innocent purchasers the plaintiffs’ share of the 
family estate whereas in the case before them 
all thatthe plaintiffs asked was that they should 
be given an opportunity to redeem a mort- 
gage which had been foreclosed by the defend- 
ants who knew of the plaintiffs’ interests and 
yet did not make them parties to the suit on 
the mortgage. The circumstance relied upon 
by Aikman and Karamat Husain, JJ., that 
it was owing to the defendants’ failure, not 
the failure of a person not a party to the suit, 
to comply with section bh of the Transfer of 
Property Act thatthe plaintiffs did not have 
an opportunity to redeem the mortgage, was 
not, 1 think, asufficient ground for not follow- 
ing the decision in Debi Singh v. Jia Ram 
(2). Tt is true that the learned Chief 
Justice, with whom Knox, J., concurred, laid 
stress on the fact that the defendants were 
strangers to the suit on the mortgage but 
Banerji, J., did not allude to this feature of the 
case and inthe later case of Banke Rai v. 
Raghbir (unreported), he dismissed the son’s 
suit for redemption against the mortgagee, 
who had purchased the property at the execu- 
tion sale. In their judgment in Lal Singh v. 
Pulandar Singh (4) the learned Chief Justice 
and Burkitt, J., refer with approval to the 
decision of Banerji, J., in Banke Rat v. Raghbir 
and quote the following passage from the 
judgment of their Lordships of the Privy 
Council in the case of Girdharee Lall v. 
Kantoo Lall (6): “This case is an anthority for 
these propositions, first, where joint ancestral 
property has passed out of a joint family 
either under conveyance executed by a father 
in consideration of an antecedent debt or 
undera sale in execution of a decree for 
the father's debt, his sons by reason of 
their duty to pay their father’s debt cannot 
recover that property unless they show that 
the debts were contracted for immoral pur- ‘ 
poses and that the purchasers had notice that 
there were so contracted, and secondly, that the 
purchasers at an execution sale, being strangers 
to the suit, if they had no notice that the 
debts were so contracted, are not bound to 


(6) 11. A. 321; 22 W, R. 566; 14 B. L. R, 187, 
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make inquiry beyond what appears on the face 
of the proceedings”. This passage shows 
that strangers who purchas2 at a sale in exe- 
cution of a decree on a mortgage against 
a Hindu father may, if the debt was not 
originally binding on the son, have a stronger 
position than the mortgagees would have 
had if they had purchased, but ib seems to 
afford no warrant for the view that a mort: 
gagee, who purchases, is ‘in any Worse position 
than a stranger in a case where the debt is 
binding upon the son or rather upon his in- 
terest in the property. The crucial question 
is whether the debt was of a nature to support 
a sale of the property. If it was, the son can- 
not recover his share of the property, and a 
fortiori he cannot redeem the property for an 
offer to redeem involves an admission that the 
debt is binding on his interest in the property. 
Aikmanand Karamat Husain, JJ., seem tohave 
treated the question as one not of the Hindu 
law but of procedure depending upon section 85 
of the Transfer of Property Act, but this view 
was notadmissible in face of the decision of 
three Judges in Debi Singh v. Jia Ram (2). 
The learned Chief Justice devoted a consider- 
able portion of his judgment in that case to 
the question whether the decisions of the 
Privy Council as to the circumstances in 
which a son could recover his share of the 
family property had been superseded by sec- 
tion 85 of the Transfer of Property Act, and 
with the coneurrence of Knox, J., and in this 


matter of Banerji, J. also, came to the eonclu-’ 


sion that they had not been superseded and 
that once the property had boen sold, all 
that the sons could claim was an opportunity 
of “trying the fact or the nature of the debt 
in a snitof their own.” Aikman and Karamat 
Husain JJ., refer to a passage in the judgment 
of Banerji, J., in the case of Bhawani Prasad 
v. Kalu (1),where he expressed the view that 
‘a suit like the one before us could be 


maintained but in the case of Banke Rai v.. 


Raghbir, (unreported), Banerji, J., considered 
himself bound by the decision in Debi Singh 
v. Jia Ram (2) to dismiss such a suit. 

Dr. Satish Chandra Banerji for the re- 
spondent contended that his client wasin- a 
position analogous to that of a puisne mort- 
gages who has not been made a party to a 
suit by the, first mortgagee against the mort- 
gagor for sale of the property, but there 
appears to me to be an important distinction 
between the two cases, Generally speaking, 
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a mortgagee is not bound by the acts of the 
mortgagor done after the mortgage and cər- 
tainly cannot be deprived of his right by the 
failure of the mortgagor to redeem the 
prior mortgage. A. sale of the property out 
of Court by Pirthi Singh would admittedly 
have bsen binding upon the respondent, 
and it seems to me impossible to hold that he 
is entitled to disregard the execution sale 
merely because he was not made a party to 
the suit on the mortgage. As pointed out 
by Pontifex, J., in Pursidh Narain Singh v. 
Hanooman (7), the mortgagee had a right 
validly acquired to have the property 
sold. The passage was cited with approval 
by the Privy Council in Daulat Ram v. Mehr 
Chand (8), and unless the law was altered 
by the enactment of section 85 of the 
Transfer of Property Act, the decision of 
their Lordships in the case last cited seems to 
be conclusive. The decision of the three 
Judges in the case of Debi Singh v: Jia Ram 
(2) is a élear authority by which we are 
bound that thelaw was not altered by that 
section. 

I am of opinion that the decision of 
Aikman and Karamat Husain, JJ., is incon- 
sistent with the principle underlying the 
decision in Debi Singh v. Jia Ram (2) and, 
therefore, we are not bound to follow it. I 
would allow this appeal, set aside the decree 
of the lower appellate Court and restore 
the decision of the Court of first instance. 

Tudball, J.T concur. . 

By tue Court.—The appeal is allowed, the 
decree of the lower appellate Court is set 
aside and that of the Court of first instance 
israstored. Appellant will have his costs 
here and in the lower Court, including in this 
Court fees on the higher scale. 

Appeal allowed. 


(7) 50. 845 at p. 852. 
(8) 15,0, 70; 141. A. 187, 
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dates on the same property—Covenant to pay both 
mortgages simultaneously—Clog on equity of redemp- 
tion, 

A executed a usnfructuary mortgage in favour 
of B on 2nd August 1867. He executed another 
simple mortgage in respect of the same proporty 
in favour of the same mortgagee in 1874, In the 
mortgage of 1874, he covenanted to re-pay the 
amount due under the bond before redemption of 
the earlier mortgage : 

Held, that the covenant was nota clog on equify 
of redemption, and that the mortgagor was not en- 
titled to redeem the earlier mortgage without paying 
also the money due under the later one. 

Bharat v. Dalip, A. W. N. (1906) 278;3 A. L. 
J. 672, distinguished. 

Muhammad Abdul Hamid v. Jairaj Mal, A. W. N. 
(1906) 207; 8A. L. J. 763, Ram Das v. Sunrikha Kuar, 
2 Ind. Cas, 144, referred to. 


Second appéal from the decision of the 
Additional Judge of Aligarh, dated 8th June 
1909. 

Dr. Tej Bahadur Sapru (with him the 
Hon'ble Mr. Moti Lal Nehru), for the Appel- 
lants. | s 

Dr. Satish Ohandra Banerji (with him 
Mr. G. L. Agarwala), for the Respondents. 

Judgment, 

Stanley, ©. J.—This second appeal arises 
out of a suit for redemption of a mortgage of 
the 2nd of August 1867 and the circumstances 
under which it was brought are as follows :— 

The predecessors-in-title of the plaintiffs 
borrowed money from one Kharagjit deceased, 
and as security therefor, hypothecated their 
share in the village of Badhaula. The mort- 

` gago provided that if the mortgagors failed to 
re-pay the money borrowed in Jeth 1275 
fasli, the mortgagee should be at liberty to 
take possession of the mortgaged property. 
Default was made in payment ofthe mortgage 
debt’ and the mortgagee took possession of 
the mortgaged property. Later on, namely, 
on the 8rd of July 1874, a further mortgage 
to secure a small sum was executed by the 
mortgagors in favour of Kharagjit. In that 
document, it is recited that the sum of Rs. 98, 
was due by the mortgagors to Kharagjit and 
the executants thereby agreed to pay interest 
on that amount at the rate of Rs. 2 per cent. 
on demand. Inorder to secure the amount, 
the mortgagors hypothecated their share in 
the village in question in favour of the mort- 
gagees, and then follows the covenant upon 
which the arguments inthis case are mainly 
based. The covenant is as follows :-— 

“We shall re-pay the amount due under 

_ this bond, before payment of the mortgage 
money and redemption of the mortgage” (.e., 
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the earlier mortgage). The suit, out of which 
this appeal has arisen,’ was brought for re- 
demption of the mortgage of the 2nd of 
August 1867 alone, and the defence set up was 
that the mortgagors were bound to pay the 
amount due on foot of the subsequent mort- 
gage of the 3rd of July 1874 along with or 
before payment of the moneys due on foot of 
the earlier mortgage of the 2ndof August 1867. 

The Court of first instance decreed the 
plaintiffs’ claim but upon appeal the learned 
‘Additional District Judge reversed its decision, 
holding that upon the language of the docu- 
‘ment of the 3rd of July 1874, the mortgagors 
were bound to satisfy the-amount of that 
mortgage before they could insist upon 
redemption of the earlier mortgage. 

The case before us has been argued at 
considerable length and ably, and numerous 
authorities have been cited to us. I do not 
think it necessary to review these authorities 
at length. I think that the learned Additional 
District Judge rightly decided the appeal 
before him. It is contended by Dr. Tej 
Bahadur on behalf of the appe'lant that 
the case is governed by the decision of a Bench 
of this Court in the case of Bhartuv. Dalip 
(1). That case at first sight appears to have 
a close bearing upon the case before us, but it 
will be observed on closer scrutiny that in 
the judgment of myself and my brother 
Knox, care was taken to distinguish it from’ 
a case such as that with which we are now 
dealing. Ib was held in that case that upon 
the true construction of two documents, one 
being a usufructuary mortgage and the other 
a simple mortgage, there was no consolida- 
tion of the two mortgages and that the mort- 
gagor was, therefore, competent to redeem 
the first mortgage without redeeming the 
second. In our judgment we observed; “It 
may be that if the parties to mortgage trans- 
actions determine and agree so to consolidate 
mortgage securities as to preclude the mort- 
gagor from redeeming one without redeeming 
the other, their contract in that regard 
would be enforced. But in this case we are un- 
able to discover that there was any such clear 
and distinct contract entered into between the 
parties as obliged the mortgagor to redeem 
both mortgages at the same time,” And later 
on: “There is an express provision in the 
later deed that the mortgaged land should 


not be redeemed unless the mortgagor paid 
(1) A, W. N. (1906) 278; 3 A. L. J. 672. 
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the amounts which had been ear-marked in 
the earlier passage as being the two sums, 
namely, one of Rs. 1,090 secured by a bond 
of the 17th of May, 1881, and the other the 
further advance of Rs. 500 (which was 
secured by a second mortgage of the 17th of 
June 1881.) From this we gather that the 
parties contemplated that the mortgagor 
should be at liberty to redeem the later 
mortgage on payment of the two sums secured 
by it, namely, Rs. 1,500. If he was so at 
liberty to redeem that mortgage at any time, 
there is no reason why he should be precluded 
from redeeming the earlier mortgage by 
payment of the amount Secured by it.” 

Unlike this case, the covenant which we 
have before us is specified and clear. The 
mortgagors in ib undertook to re-pay the 
amount due under the second bond before 
payment and redemption of the earlier mort- 
. gage. In view of this specific covenant 

on the part of the mortgagors, it would be, I 
think, inequitable to hold that the mortgagors 
despite their covenant can redeem the earlier 
mortgage alone leaving this second incum- 
brance unsatisfied. 

The case is similar tothe case of Muhammad 
Abdul Hamid v. Jairaj Mal (2). In that case 
the mortgagors having taken a farther 
advance on the security of a second mortgage 
of the same property covenanted that they 
would not be at liberty to redeem it without 
at the same time redeeming the first. It was 
held by Mr. Justice Rustomji and myself 
that this was a valid covenant and did not 
amount to a clog or fetter on the right of 
redemption, and that both mortgages must be 
redeemed at the same time. 

The same question came before my brothers 
Banerji and Tudball in Ram Das v, Simrikha 
Kuer (3). In that case there was a first 
mortgage of property and then a second 
mortgage deed of Asarh Badi 15, 1949, was 
executed which provided as follows: —~ “ When- 
ever I am paying off the mortgage debt (. e., 
the debt due under the first mortgage), I shall 
first pay the principal sum due under this 
document with compound interest and then 
the amount of the mortgage.” Another mort- 
gage deed of Magh Badi 10th, 1952, con- 
tained this provision: “Whenever I, the said 
debtor, shall pay off the mortgage debt in 
the month of Jeth of any year, I shall first 


(2) A. W. N. (1906) 267 ; 3 A. L. J. 708. 
(8) 2 Ind. Cas, 144, 
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pay the principal sum with interest due 
under this bond ina lump sum and then the 
mortgage money. I shall then take back the 
fields and the documents.” ‘The property 
comprised in the first mortgage was made 
in that case security for the amounts secured 
by the two mortgages, extracts from which 
I have given. It was held, upon a true con- 
struction of these documents, that the mort- 
gagor contemplated simultaneous payment 
of the amounts of the three documents and 
that the two later documents placed a fur- 
ther charge on the property which was the 
subject of all the three, mortgages, and there 
was thus a consolidation of the three mort- 
gages, and the mortgagors were not entitled 
to recover possession of the mortgaged pro- 
perty unless the amounts secured by the 
three mortgages were paid. I concur in that 
decision. The covenant in the present case is 
a covenant in effect not to pay off the earlier 
mortgage without first paying off the puisne 
incumbrances. Despite this covenant the plain- 
tiffs-appellants seek with the aid of the Court 
to redeem the earlier mortgage without 
paying the subsequent debt. This, it appears 
to me, would be inequitable. I am of 
opinion that the decision of the lower Court 
is correct and would dismiss the appeal. 

We are asked, however, to allow the plain- 
tiffs-appellants to redeem both mortgages and 
amend their claim for that purpose and there- 
by save the expenses of a fresh suit. This is 
not unreasonable and is not objected to by 
Dr. Satish Chander Banerji, the learned 
Advocate for the respondents. With the view 
of saving the parties costs we accede to this 
application. It is necessary, therefore, to refer 
to the lower appellate Court for determina- 
tion the following issue :— 

What sum, if any,is due by the plaintiffs 
to the defendants on foot of the mortgage of 
the year 1874. 

We accordingly refer this issue under the 
provisions of Order XLI, Rule 25 of the Code 
of Civil Procedure, with directions that such 
relevant evidence, as may be required, be 
taken. On return of the finding the usual ten 
days will be allowed for filing, objections. 

Griffin, J_—I agree with the learned Chief 
Justice in the order proposed. 

By tas Court.—The order will be as stated 
above. 


Case remanded 
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CALCUTTA HIGH COURT. 
REGULAR Civit Appcan No. 374 or 1908. 
July 5, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
GOBINDA RANI DASI—Derenpant— 
APPELLANT 

_ versus 
RADHA BALLABH DAS —Puarntire— 


RESPONDENT, 

Maintenance, right to—Gharjamai—Son-in-lew to 
be maintained in father-in-law’s family—Implied 
agreement—Separate maintenance, when may be de- 
creed—Cross-objection in forma pauperis— Civil 
Procedure Code (Act V of 1908), O. XLI, R. 22, 
Sub-R. 5. 

A gharjamai, thabis, a son-in-law to be biought 
up and maintained in the family of tho father- 
in-law; is entitled to put forward, against the 
“ estaté ‘of his. father-in-law, a claim for the main- 
tenance of himself, his wife and children, on the 
ground that there was an implied agreement that his 
father-in-law would maintain him. 

Ordinarily such right is enforceable only so long 
as the gharjamai resides as a member of the fami- 
ly of his father-in-law; but for very spocial reasons 
the Court is entitled to mako a deras for separate 
maintenance. 


Where the gharjamti was turned out of his 


father-in-law’s house for advising his wife not 
to consent to a certain sale of land by his 
mother-in-law: Held, that he was entitled to separate 
maintenance. 

An application for leave to file cross-objections 
in forma pauperis may be received by tho Court. - 

Appeal from the decree ofthe Sub-Judge of 
Dacca, dated June 29, 19-8. 

Babus Surendra Nath Guho, Jotindra Nath 
Bose and Sarat Kumar Pal, for the Appel- 
lant. ; 

Babu Dhirendra Lal Kastgir, for the Re- 
spondent, 

Judgment.—‘he substantial ques- 
tion of law raised in this appeal is one of 
some novelty and relates to a claim for 
maintenance put forward by a Hindu son- 
in-law against his mother-in-law for the 
maintenance of himself, his wife and child- 
ren. The events antecedent to the litiga- 
tion have not been the subject of contro- 
versy in this Court, and, upon the evidence 
on the record, are clearly ‘beyond dispute. 
One Radhika Mohun Das, a wealthy Hindu 
- governed by the Dayabhaga Law and a 
resident of the town of Dacca, had no sons, 
but ‘two daughters by name Krishna Preoshi 
and Brinda Rani. In August 1877, Radhika 
Mohan gave his second daughter in marriage 
with the plaintiff who atthe time was an 
infant. The plaintiff came of a family of 
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comparatively limited means and was taken 
by Radhika Mohan and his wife, the de- 
fendant Gubinda Rani, as their gharjamaty 
that is, a son-in-law to be brought up and 
maintained in the family of the father-in- 
law. Ever since his marriage the plaintiff 
has lived inthe familyof his father-in-law, 
of which after the death of Radhika Mohan, 
his widow Gobinda Rani became the head : 
and not only has the plaintiff been brought 
up in the family, but also his “wife and 
children, three sons and one daughter. The 
case for the plaintiff is that disputes have 
latterly broken out between himself and his 
mother in-law, and he alleges that the blame 
for these unfortunate differences ‘lies en- 
tirely upon her; she made an attempt to 
obtain the consent of her daughters to 
certain intended dispositions of the pro- 
perty of her husband, avd as the plaintiff 
advised his wife not to consent, there has 
been strained relations between, himself and 
his mother-in-law. Indeed, the feeling be- 


“tween the parties has become so completely 


estranged thatthe plaintiff has been turned 
out of the house, and the maintenance of 
himself and his wife and children has 
been stopped. The plaintiff consequently 
asks for a declaration that he and his wife 
and children are entitled to be maintained 
out of the estate of Radhika Mohan now 
in the hands of the defendant, and seeks 
for a decree for arrears of maintenance from 
the 16th January 1906 updo the 18th June 
1997. In the Court below the plaintiff ap- 
plied for leave to sue in forma pauperis, and 
as it was found that he was not possessed 
of sufficient means to enable him to pay the 
institution fee, he was allowed to do so in 
due course. The claim was resisted sub- 
stantially on the ground that there was no 
express contract under which the plaintiff 
could claim maintenance; that under the 
Hindu Law sucha claim was not sustain- 
able; that, in any event, he was not en- 
titled to separate maintenance; and that 
as he wasof bad character and irregular 
habits and had grossly insulted his mother- 
in-law, he bad Jost all rights of main- 
tenance, if he ever hadany. The learned 
Subordinate Judge has found upon the evi- 
dence that the express contract for main- 
tenance alleged by the plaintiff has not been. 
established, buf he has held that there was 
an implied agreement that his father-in- 
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law would maintain the plaintiff. In this 
view, the Subordinate Judge has made a 
decree declaring the right of the plaintiff 
to get maintenance at the rateof Rs. 25a 
“month, and entitling him to recover arrears 
at that rate for six months antecsdent to 
the suit. The defendant has appealed against 
this decree, and the plaintiff-respondent has 
asked for leave to file a patition of cross- 
objections in forma ‘pauperis. In so far as 
the appeal is concerned, it has been sought 
to be supported on four grounds, namely, 
first, that as the case of the plaintiff was 
based upon an express contract which has 
not been proved, the plaintiff shonld not 
have been allowed to succeed ona case of 
implied contract for which there is no 
foundation in fact or in law; secondly, that 
even if there was an implied contract the 
plaintiff could claim maintenance only so long 
as he continued to be a member of the 
family, thirdly, that the right of the plain- 
tiff, if any, haslapsed by reason of his gross 
misconduct; and, fourthly, that as the plain- 
tiff is not altogether without means of sub- 
sistence, he should either have no separate 
maintenance at all, or a much smaller sum 
than what has been decreed by the Sub- 
ordinate Judge. In so far as the application 
for leave to file a petition of cross-objections 
in forma pauperis is concerned, the decision 
‘of the Court below has been assailed on three 
grounds, namely, first, that the decree 
ought to have declared the right of the 
plaintiff to receive maintenance sufficient to 
. meet the needs. not only of himself but of 
his wife and children; secondly, that the 
maintenance ought to have been allowed 
- at a higher rate than Rs. 25 per month, 
and thirdly, that the order as to costs is 
unjust, as they ought to have been made 
payable by the defendant. These grounds 
have been strenuously contested on behalf 
of the defendant-appellant, and it has 
further been argued in answer to the cross- 
objections that they cannot be allowed to 
ba filed in forma pauperis, and that, in 
any view, the application for leave to file 
them in forma pauperis is barred by limit- 
ation. 

In so far as the first ground taken on be- 
half of the appellant is concerned, there 
is clearly no substance in it. The plaintiff 
set oub all the facts in the plaint, and he 
put hig case on the ground that these cir- 
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cumstances justified the inference that at the 
time of his marriage, the defendant and her 
husband had agreed to bring up and main- 
tain him and his wife and children as 
members oftheir family. No doubt, the 
plaintif sought to prove that an agree- 
ment in his behalf had been expressly 
made by his father-in-law with his own 
father, but that part of the case has not 
been believed, and upon the evidence, we 
are nob prepared to arrive at a different 
conclusion. It cannot, however, be suggest- 
ed with any show of reason that there has 
been such variance between pleading and 
proof as to contravene the primary rule 
that the plaintiff shall not succeed on a 
case not made in the plaint. The ques- 
tion, therefore, arises for consideration, 
whether there was an implied contract on 
the basis of which the plaintif is entitled 
to succeed. The Subordinate Judge has 
answered this question in the affirmative. 
The learned Vakil for the appellant hhs 
suggested that there is no foundation for the 
claim in Hindu Law or usage, and he has 


-argued that no authority can be found in 


Hindu Law books in support thereof. It 
may be conceded that there are no express 
texts which sustain the right of a son-in- 
law to claim maintenance for himself, his 
wife and children from the estate of his 
father-in-law. But this circumstance is not, 
in our opinion, sufficient by itself to nega- 
tive the claim. The normal condition of 
things contemplated by Hindu Law is the 
residence of the wife in the home. of her 
husband, and Sanskrit Works on Ritual and 
Law are full of rules which define the 
duties of a wife in the home of her hus- 
band ; they also lay down elaborate rules and 
ceremonies to be observed when a Hindu 
wife leaves her paternal home for that of 
her husband [Churaman Sahu v. Gopi Sahu 
(1).] In fact it ‘is only in very exceptional 
cases that we find any mention of the re- 
sidence for any length of time of a’ son-in- 
law in the home of his father-in-law ; as 
instances, we may mention the episodes of 
Rishya Tringa in the Ramayana and Jarat- 
karu in the Mokabharata. Under these 
circumstances, it is not a matter for surprise 
that institutes of Hindu Law should be silent 
on this subject. The system of the per. 

(1) 1 Ind. Cas, 945; 10 ©. L. J. 545 ab p. 553; 18 
O. W. N. 994; 87 OC. L 
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manent residenceof the son-in-law in the 
house of his father-in-law, as a member of 
his family, may, in fact, have owed its origin 
and development to the system of Patrika- 
putra. It is well-known that the Putrika- 
putra wasa son of an appointed daughter, 
who was given in marriage to the bridegroom 
with the condition that the son born of her 
would belong to her father ; the essence of 
the matter was that the marriage in such a 
case did not operate as a transfer of domi- 
nion over the damsel from the father to the 
husband. lt wasnot unnatural that a person 
possessed of wealth and destitute of male 
issue should desireto give toa grandson by 
daughter the position of male issue; such 
sons still appear to be recognized in the 
North-Western Provinces, and the Oudh 
Estates Act treats the son of an ap- 
pointed daughter in all respects as one’s 
own son. It was not unlikely that a person 
who had no sons, and who desired to have 
his grandson by his daughter as his suc- 
cessor, would be anxiousthat after her marri- 
age she should not leave her paternal 
home, but that his son-in-law together with 
the children of his daughter, when born, 
should be reared up as members of bis 
family. If the system of gherjamaz is thus 
one of comparatively recent growth, it is 
not strange that the texts to be found in 
ancient Hindu Law books do not deal with 
his position and rights in the family of 
his father-in-law; andthe absence of texts 
does not necessarily show that he has no 
rights at all. If a Hindu, who has no sons, 
gives his daughter in marriage on the 
understanding that the son-in-law should 
be brought up and maintained as a mem- 
ber of his family with his wife and his 
children, there is no conceivable reason 
why he should subsequently be allowed to 
turn him ont without any provision for 
their maintenance. It may be conceded, 
äs laid down by this Court in the case 
of Tekart Monmohint v. Basanta Kumar ($), 
that an ante-nuptial agreement on the part 
of the husband that he will never be at 
liberty to remove his wife from her pater- 
nal-abode, will not be enforced by-a Court 
of justice on the ground that it is contrary 
to the rules of Hindu Law which impose 
a duty upon a Hindu wife to reside with her 
husband wherever he may choose to reside. 
(2) 28 0. 751. 
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It need not also be disputed that such an 
ante-nuptial agreement on the part of the 
husband is opposed to public policy, and 
consequently, the father-in-law will not be 
assisted by any Court in his endeavour to 
euforce it. It does not follow, however, that 
if the son-in-law is willing to abide by the 
arrangement, the father-in-law or his re- 
presentative is ab liberiy to resile from the 
position deliberately adopted, and to ‘refuse 
to maintain him, his wife and children. In 
our opinion, there is nothing in Hindu 
Law or in public policy to render such an 
implied agreement’ unenforceable. If, as 
we have just explained, the system owes its 
origin to the instituiion of Putrtkaputra, one . 
of .the twelve kinds of sons recognised by 
the Hindu Law, there is no reason why a 
Comt of justice should refuse to recognize 
it. On the other hand, when regard is had 
to Hindu social customs and manners, it be- 
comes obvious that if the contrary view 
were maintained, considerable hardship might 
needlessly result. It is the father on each 
side who celebrates the marriage; the 
bride and bridegroom are infants and are 
merely passive agents in the transaction. 
Im the case before us, the father of the 
girl selected the bridegroom, and settled 
the terms with the father 
After marriage, the bridegroom came to his 
father-in-law’s house on the understanding 
that he should bebrought up as a member of 
that family, and further, that not only he 
himself but also his wife and children when 
born, would be suitably maintained by his 
father-in-law, to whose wealth his wife and 
his children by her would ultimately be 
entitled to succeed. Under circumstances 
like these, we are not able to hold that 
the father-in-law or his representative should 
be held entitled to resile from the position 
deliberately taken up by him. If he were 
allowed to doso, the son-in-law would, in 
our opinion, have a substantial grievance; 
he would have ground for just complaint 
that the understanding, on the faith of which 
he was joined for life with the daughter 
of a rich man whom he could not possibly 
maintain in a mannersuited to her condi- 
tion, had not been carried out, while if 
there had not been such arrangement, he 
might have married a girl of an humbler 
family, better suited to his own means and 
station in life We may, further, -point 


of the latter. - 
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out thatthe text of Manu cited in the 
Commentary of Sree Krishna on the Daya- 
bhaga (Chapter LI para. 23), by which “a 
poor dependant ° is declared as a person 
entitled to be maintained, may be inter- 
preted as comprehensive enough to cover 
the presentcase. It is not necessary, how- 
ever, to deal with this aspect of the matter, 
because, in our opinion, the Subordinate 
Judge rightly held that there was an implied 
agreement on the basis of which the plain- 
tiff was entitled to succeed. Thefirst ground 
urged on behalf of the appellant consequently 
fails. 

In so far as the second and third grounds 
are concerned, it is suggested that if the 
plaintiff has any right of maintenance, ib 
can bə enforced only so long as he resides 
as a member of the family of his father- 
in-law. It may be conceded that ordinarily 
this would be so, but it cannot be denied that 
for very special reasons, the Court is entitled 
to make a decree for separate mainten- 
ance. In the case before us, ib is abundantly 
clear upon the evidence that the plaintiff 
has fallen out with lis. mother-in-law. Their 
temper is obviously incompatible, though it 
may be difficult to apportion the blame for 
‘the present strained relations between them. 
One thing, however, is fairly clear upon 
the evidence. The mother-in-law has been 
anxious to alienate part of the property 
inherited by her from her husband; whether 
such alienation would be justifiable in law, 
need not bə discussed now, but she has 
clearly sought to obtain the consent of her 
daughters, who are the next reversionary 
heirs, to the intended transfer. Her eldest 
daughter, apparently with the consent of 
her husband, has been prepared to accom- 
modate her in this matter, but her second 
| daughter, the wife of the plaintiff, under 
the advicə of her husband, has declined to 
join her in the attempted alienation. The 
plaintiff cannot be blamed for the caution 
with which he has acted, obviously in the 
interest of his wife and children, who are 
the ultimate reversionary heirs. But al- 
though such passive obstruction on the part 
of the plaintiff may bə justifiable, it cannot 
be denied that his conduct has otherwise 
been unsatisfactory. His character has cer- 
tainly been not above reproach and there 
is little room for doubt that on more than 
one occasion he misbehaved in a manner 
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calculated to cause aunoyance to his mother- 
in-law. At the same time, the indignities, 
to which he has been subjected atthe in- 
stance of his mother-in-law, cannot be justifi- 
ed. Under these circumstances, it is clear 
that not only would there be no advantage 
to the parties if the plaintiff was directed 
to reside as a member of the family of his 
mother-in-law, but if any such order was 
made, it might lead to constant disputes in 
the family circle and prove a source of 
unhappiness to all parties concerned. We 
must, accordingly, hold that the Subordinate 
Judge acted properly when he decreed sepa- 
rate maintenance in favour of the plaintiff, 
The second and third grounds are consequently 
overruled. 


In support of the fourth ground urged on 
behalf of the appellant, it has been con- 
tended that the plaintiff is not altogether 
without means, and that from this point 
of view the claim for maintenance, if al- 
lowed at all, should be decreed for a much 
smaller amount than what has been awarded 
by the Subordinate Judge. Inouropinion, there 
is no reasonable foundation for this conten- 
tion. The plaintiff has no independent 
means of subsistence of his own. The way 
in which he has been brought up in the 
family of his father-in-law and the life 
which he has been made to lead hitherto, 
make it practically impossible for him to 
earn a decent livelihood. At any rate, till 
he is in a position to do so, he ought not 
to be castadrift. The amount decreed by 
the learned Subordinate Judge is barely 
sufficient for the maintenance of the plain- 
tiff, and if he is obliged to take away his 
wife and children, the amount should, in our 
opinion, be increased. The fourth ground, 
therefore, cannot be supported. 

We now proceed to deal with the applica- 
tion for leave to file the petition of cross-objec- 
tions in forma pauperis presented by the de- 
fendant. It has been suggested by the learned 
Vakil for the appellant that an application 
for leave to file a petition of cross-objections 
in forma pauperis cannot be entertained 
under the Code ; but this position cannot be 
maintained. No doubt, the cases of Rashomonee 
Dossee v. Chowdhry vanmejoy Mullick (8); 


Babaji y. Rajaram(4); Narayanav. Krishna (5); 
@) 9 W. R. 856. 
(4) 1B, 75. 
(5) 8M. 214. 
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Brojeshwari v. Guroo Churn (6), support 
‘the view that under the Civil Procedure 
Code of 1859, section 348 et sey, of 1882, sec- 
tion 561, a petition of cross-objections could 
not be filed in furma pauperis; but since 
then, the Code has been amended by Act 
VII of 18988 by section 43 of which a proviso 
was added to the effect that the provisions 
relating to pauper appeals were applicable 
to cross-objections taken under section 561. 
This provision is re-produced in Order XLT, 
Rule 22, sub-rule 5 of the Code of 1908. 
It has been argued, however, by the learned 
Vakil for the appellant that aithough the 
memorandum of cross-objections in this case 
was presented on the 9th November 1903, 
asib was not accompanied by an application 
to receive it, and as such application was 
not presented till the 18th February 1910, 
it is not competent to the Court now to 
entertain it. In support of this view, reli- 
anc2 has been placed upon the cases of Parbati 
v. Bholı (7) and Surat Chandra Dey v. Bro- 
Jeshwart Dassi (8). It was ruled in these 
cisesthatthe word “appeal” in section 5 of the 
Limitation Act of 1877 does not include an 
application for leave to appeal in forma 
piuperts ; and that consequently a Court 
has no power under that section to extend 
the time for the presentation ofan appli- 
cation for leave to file an appeal in forma 
pruperis as provided in article 170 of the 2nd 
Schedule of the Limitation Act. It may be 
pointed out, however, that section 5 of the 
Limitation Actas re-enacted in the statute 
of 1908 is in wide terms tha: before; but 
apart from this circumstance, it is clear, 
that the principle invoked is of no assist- 
ance to the appellant, because the appli- 
cation before us is not for leave to file an 
appeal or cross-appeal in forma pauperis, 
bat for leave to present a memorandum 
of cross-objections under section 561 of the 
Code of 1882; that section, as also the cor- 
responding provision of the Code of 1908 
(Order XLI, Rule 22), entitles the Court to 
receive a memorandum of cross-objection at 
any time ; consequently an application for 
leave to file the cross-objections in forma 
pauperis may be similarly received. In the 
events which have happened in the present 


case, we feel nodoubt that the memorandum 
(6) 11 C. 735, 
(T) 12 A. 79. 
(8) 30 C. 790, 
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` of cross-objections ought to be received, and 


the application for leave to file it in forma 
pauperis granted. ; 

The first ground, urged in support of the 
cross-objections, is that the decree of the 
Court below ought to have declared the right 
of maintenance not merely of the plaintiff 
bat also of his wife and children. This con- 
tention is, in our opinion, partially well- 
founded. As the suit has been instituted by 
the plaintiff alone, a declaration cannot be 
made that his wife and children are entitled 
to maintenance from the defendant, but in 
the view-we take of the matter, the plaintiff 
is entitled to a declaration that the amount 
of maintenance to be allowed to him should 
be so regulated as to suffice for the needs 
not only of himself bat also of his wife 
and children, if these latter are not main- 
tained by the defendant as members of 
her family. If the defendant refuses to 
receive back the plaintiff in her family 
circle, the latter is clearly entitled to take 
away his wife and children, and in such a 
contingency, the amount allowed to him must 
be adequate to maintain himself and his 
family. The qualifying words, therefore, in 
the decrea “only for himself” and the con- 
saqaential order in the concluding part must 
be expunged, and a declaration substituted 
that if the wife and children of the plain- 
tiff cease to reside with the defendant, 
the amount payable to the plaintif willbe 
so regulated as to suffice for the maintenance 
of himself, his wifeand children. The first 
groundurged in support of cross-objections 
must, therefore, be allowed. 

The second ground urged in support of 
the cross-objections is that the maintenance 
ought to have been allowed ata higher rate 
than Rs. 25 per month. The decree allows 
maintenance at this rate for six months prior 
to its date, aud also declares that this will 
ba the rate of maintenance-in future. We 
are not satisfied that a case has been made 
out for variation of the decree in this res- 
pect, but we think that a declaration should | 
be added in the decree to the effect that 
the Court may, upon application by either 
party, vary the amount from time totime 
upon good grounds alleged and proved [Ram 
Kuillee Koer v Court of Wards (9); Goptkabat 
v. Dattatraya (10). ] 

(918 W. R. 74. 

(10) 24 B. 886 at p. 890, 
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The third ground urged in support of 
the cross-objections is to the effect that the 
order for costs is unjust. In our opinion, 
there is no doubt that this contention is 
well-founded. The learned Subordinate Judge 
has directed that the costs awarded to Gov- 
ernment should be a first charge upon 
the claim decreed in favour of .the plain- 
tiff. He has further directed that the costs 
as between the plaintiff and the defendant 
should be -apportioned in proportion to the 
victory and defeat, and the costs awarded 
to the defendant should be deducted from 
the costs awarded to the plaintiff, and if need 
be, from his maintenance. In the circumstances 
of the case, we think that this direction 
is not just. The proper orderto make is 
that the costs of the first-Court in respect 
of the portion due to the plaintiff as also that 
due to the Government should be paid by the 
defendant. : 

The result, therefore, is that the appeal 
is dismissed, and the cross-objection allowed 
~ in part. The decree will be modified in the 
manners following :— 

(a) The words “only for himself” will 

be expunged, and a declaration 
will be inserted to the effect that 
if the wife and 
plaintiff cease to reside with the 
defendant, the amount of mainten- 
ance payable to the plaintiff will 
be regulated so as to suffice for 
the needs of himself, his wife and 
children. 
A declaration will be inserted to 
the effect that the amount payable 
as maiutenance may, upon applica- 
tion to the Court, be varied from 
time to time if good grounds are 
` established. 

The following words will be ex- 

punged: “That the claim in respect 

of the maintenance of the plaintiff 
his wife and children be dismissed 

i.e., dismissed for want of cause of 

action.” i 

The costs of the Court below due 

to the plaintiff as also to Govern- 
_ ment will be payable by the defen- 

dant. These costs will be calculated 
upon the value of the suit as stated 

in the plaint. i 
(e) A declaration will be inserted that 

the plaintif will be. entitled to 


@) 


_ (e) 


(d) 
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realise futuro maintenance in exe- 
cution of this decree and without 
fresh suit [ Ashutosh Banerjee v, Luk- 
himoni Debya (11).] 

The costs of tbis appeal must be paid 
by .the appellant to the respondent. There 
will be no separate order for costs in res- 
-pect of the cross-objection. To avoid 
possibility of dispute, the decree drawn up in 
this Court will be self-contained. 


. Appeal dismissed. 
-(11) 19 0. 189, 


CALCUTTA HIGH COURT. 
Secoyp Civic Appsat No. 699 or 1908, 
July 8, 1910. 

Present :~Mr. Justice Sharf-ud-din and 

Mr. Justice Doss. 


ALT AND OTBERS—DEFENDANTS — 
APPELLANTS 
4 versus 
__ NISSA BIBI AND OTHERS——PLAINTIFFS— 


— RESPONDENTS, 

` Pleadings—-Second Appeal—Point raised for the first 
time—When not to be allowed—Civil Procedure Code 
(Act Vof 1908), s. 100 —Res judicata between co-defend- 
ants —Previous rent suit—Subsequent title suit, 

Where a point was not raised in the written 
statement, nor was any issue framed -upon it, and 
no evidence wasadduced by either of the parties 
with regard to itand the Courts below had not ex- 
pressed any opinion on the point : 

Held, that that point cannot be allowed to be raised 
for the first time in second appeal. 

Where ina previous ront suit the real ques- 
tion for determination was whether the landlords 
were entitled to recover rent from all the dofen- 
dants or from some of the defendants only, and 


` the Court held that the landlords had failed to prove 


that they were entitled to recover rent from some of 
the defendants : A 

Held, that this finding cannot preclude these de- 
fendants from establishing their title to the property 
as against the other defendants in the previous suit, 
if they have any title. 

Magniram v. Mehdi, 31 C, 95 8; C. W. N., 80; Gurdeo 
Singh v, Chandrika Singh, 1 Ind. Cas. 913; 36 C. 193; 
and Rajnarain v. Khobdart Rai, 5 C. W.N. 724, relied 
upon, 

Appeal from the decree of the Sub-Judge 
of Chittagong, dated December i6, 1907, modi. 
fying that of the Munsif of North Raojan, 
dated January 31, 1907. : 

Babu Dhirendra Lal Kastgir, for the Apel- 
lants. 

Moulvi Nuruddin Ahmed, for the Respond- 
ents. 

Judgment.—This appeal arises out 
of a suit for recovery of possession of cer. - 
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tain land. The plaintiff claims as the 
widow of one Ali Mahomed, who, it is said, 
obtained the property in suit under a 
hebanama and-an arpanama executed in 1216 
Maghi (corresponding to 1858) from one 
Dewan Ali. 

The defendants claimed as the heirs of 
Dewan Ali. ' 

The Court of first instance decreed the 
plaintiff's suit in toto, | 

The lower appellate Court has modified 
that decree and given the plaintiff a decree for 
all thelands in suit, save and except plots 
Nos. 1867 and 1933. 

The defendants Nos. 1 to 5 have appealed 
to this Court, and the plaintiff has filed cross- 
objections. On behalf of the defendants-ap- 
pellants, two points have been urged. In 
the first place, it is contended that the 
finding of the Courts below as to the 
genuineness of the deed of gift and the 
arpanama is not sufficientto confer on the 
plaintif’s husband a valid title to the pro- 
perty and that the Courts below should have 
gone farther and found that the gift was 
followed by delivery of possession- This 
point was not raised in the written state- 
ment, nor was any issue framed upon it. 
No evidence was adduced by either of the 
parties with regard to it, and the Courts 
below have not expressed any opinion on the 
point. We are of opinion that this point 
cannot be allowed to be raised for the 
first time at this stage. Moreover, both 
the Courts below have come to the con- 
clusion that the plaintiffs husband had 
been in adverse possession for along time, 
so as to confer a statutory title. 

The next point taken is that in the 
previous suit which the landlord brought 
against the present plaintiffs and the de- 
fendants, the Court held that the present 
plaintiffs had no interest in the property 
and that such finding operates as res judicata 
against the plaintiffs in the present suit. 
We are of opinion that this contention is 
not sustainable. The real question for de- 
termination in that suit was whether the 
landlords were entitled to recover the rent 
from all the defendants or from some of 
the defendants only. The Court held that 
the plaintiffs had failed to prove that they 
were entitled to recover the rent from 
the defendants Nos. 9 to 11, that is to say, 
the present plaintiffs. That findings cannot 


preclude them’ from establishing their title 
to the property as against the defendants 
in the previous suit, if they have any 
title. Seethe cases of Magniram v. Mehdi 
Hossein (1); Gurdeo Singh v. Chandrika Singh 
(2) and Raj Narain v. Khobdari Rai (3). 

The decision of the lower appellate Court 
is, therefore, affirmed and this appeal dismiss- 
ed with costs. 

The cross-objections have not been 
pressed : 

(1) 810. 95; 8 ©. W. N. 80. 

(2) 36 C. 198; 1 Ind. Oas. 913. 

(3) 5 0. W. N. 724. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
SEGOND Crvin APPRALS Nos. 1698 anp 1881 
oF 1908. 

Jaly 13, 1910. 

Present:-—Mr. Justice Sharf-ud-din and 
Mr. Justice Doss. 
BRAHMAMOYEE CHAUDHURANTI anp 
OTHERS —-PLAINTIFES —A PPELLANTS 

versus : : 
GOPI MOHAN RAE CHOWDHURY— 
DarenDANT—RESPONDENT. 

Co-sharers —Ewclusive occupation of small piece af 
land by one co-sharer--No substantial injury caused— 
Possibility of ultimate improvement—Ti hether injunc- 
tion should issue, 

Courts should be very cautious of interfering 
with the enjoyment of joint estates as between 
their co-owners, though they will do so in pro- 
per cases. so 

Luchmeswar Singh v. Manowar Hossein, 19 C. 258; 
191. A. 48, followed. 

If it should be found- that one co-sharer is in 
the act of occnpying a portion of the lands which 
is not being actually used by another, the former 
should not be restrained in his occupation. 

Watson 5" Co., vV. Ram Chand Datt, 17 I. A. 10; 118 
©, 10, relied upon. 

Where by reason of the exclusive occupation 
by the defendant, a co-sharer of tho plaintiff, of a 
small piece of land, the plaintiff has sustained 
no substantial injury, and where the nature of the 
occupation is such that it may ultimately prove to 
be an improvement: Held, that the plaintiff’s claim 
for aninjunction on the defendant should not be 
entertained. 


Appeals from the decree of the Sub-Judge 
of Tipperah, dated April 30, 1908, modifying 
that of the Munsif of Nabinagar, dated- 
March 20, 1907. 

Babus Tarakishore Chowdhury and Brojo 
Lal Chuckerbutty, for the Appellants. b 

Moulvi Serajul Islam and Babu Gopal 
Chandra Das, for the Respondents. 
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Judgment. 

Sharf-ud.din, J.— These are two appeals 
arising out of the same judgment. 

The plaintiff No. 1 and the defendants 
Nos. 1 and 2 are co-sharers and imah maliks 
ofa certain bazar called Bhola Chong 
Bazar. The other plaintiffs are the lessees 
from the plaintiff No. 1. The western 
portion of this bazar is known by the name 
of Chandina Bazar and in this latter there 
are tin sheds belonging to the shopkeepers. 
The plaintiff No. 1 and the defndants also 
have godowns in this western portion. The 
eastern portion is said to be an open space, 
where, it is alleged, temporary stalls are 
put up and boats are moved during the 
rainy season. In the east of this open space 
is a khal running north and south. The 
plaintiffs allege that the defendants have 
taken earth from the western slope of this 
khal and that they have raised ‘certain 
spaces to the east of their permanent 
shops; and hence the plaintiffs claimed 
an injunction on the defendants and pray- 
ed for an order directing the defen- 
dants to restore the plots to their original 
condition, They also claimed joint pos- 
session. 

The first Court decreed the claim against 
the defendant Gopi Mohan on the ground 
of his having no right to take exclusive 
possession of any portion of this open space, 
but it dismissed the case against the other 
defendant, namely, Anand Mohan, on the 
ground of his having been already in exclu- 


sive possession of the space of the east of 


his shop. 

On appeal to the Subordinate Judge by 
the plaintiff and Gopi Mohan, one of the 
defendants, that learned Officer dismissed 
the appeal preferred by the plaintiff and 
‘decreed the appeal preferred by the above- 
named defendant. Inthe result the whole 
case of the plaintiffs was dismissed. 

The plaintiffs now appeal to this Court ; 
and the ground urged by the learned pleader 
on their behalf is that the spaces taken 
exclusive possession of by the defendants, 
being admittedly portion of the joint lands of 
the plaintiffs, the lower appellate Court was 
wrong in holding that the mere fact that the 
defendant No. l spent Rs. 500 in bringing 
about the change complained of was enough 
to entitle them to exclusive possession of 
this portion. In support of the above 


‘tion of an equitable kind. 


contention, our attention bkas been in- 
vited to the case of Watson § COo., v. Ram 
Chund Dutt (1) and* Dilber Sardar v. Hossein 
Ali Bepart (2). It seems to me that the sum 
and substance of their Lordships’ ruling in 
the first mentioned case are contained about 
the end of the decision, which is to the 
following effect :— In Bengal the Courts of 
justice, in cases where no specifice rule 
exists, are to act according to justice, equity 
and good conscience, and if, in a case of 
share-holders holding lands in common, it 
should be found that one share-holder is 
in the act of cultivating a portion of the 
lands which is not being actually used 
by another, it would scarcely be consistent 
with the rule above indicated to restrain him 
from proceeding with his work or to allow 
any other share-holder to appropriate to 
himself the fruits of the other’s labour or 
capital.” 

In the other cited case, held 


ib was 


that when a 2 anna sharer in the taluk 


had, without the consent of his co-sharers, 
expelled one of thecommon tenants of the 
talukdars and possessed himself, to the ex- 
clusion of his co-sharers, of the lands held 
by him, there could not beany considera- 
It is apparent, 
therefore, that in such cases the decision 
should bə in accordance with justice, 
equity aud good conscience. In the case 
of Sreemutty Atarjan Bibee v, Sheikh Ashak 
(3), it was held that where in an ¢jmalz 
land one co-sharer excavates a tank and 
there is no proof of any injury caused thereby 
to the property, the other co-sharer has no 
right to have the tank filled up and the 
land restored to its former condition, but 
he is entitled toa declaration of title to 
the extent of his share. In the light of the 
above decisions, let us see what the findings 
of the lower appellate Court are in this 
connection. Those findings are that it was 
not satisfactorily shown by the plaintiffs 
that any, injury was caused by the defendants 
to the lands in question; that the excln- 
sive possession of the lands in question might 
prove advantageous tothe bazar; and that 
the conduct of the defendants in taking 
earth fromthe slope of the khal shows that 
they have no desire to do any act calculated 

(1) 18 C. 10; 17 L A. 110, 

(2) 26 C. 553. 

(2) 4. W. N. 788. ` 
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to be injurious in any way to the plain- 
tiffs or to the market. Such being the 
findings of the lower appellate Court, I 
do not think that in second appeal this 
Court can disturb those findings. And the 
more so when we find that under the cir- 
cumstances the injury to the defendant in 
case of injunction. would be greater as 
found by the lower appellate Court and 
also more serious than the injury to the plain- 
tiff by the injunction not being granted. 
In this connection aee the cases of The 
Shamnugger Jute Factory v. Ram Narain 
- Chatterjee (4) and Joy Chunder Rukhit v. 
Bipro Churn Rukhit (5). 
In the faceof the above findings, [am of 
opinion that this appeal should be dismissed 
with costs. 
This decision will also govern ‘anneal 
No. 1681 of 1908. f 
Doss, J.— The facts which gave rise to this 
case are shortly these :—The plaintiff No.1 
and the defendants Nos, 1 and 2 are co- 
sharers of a certain zemindary, in which is 
situate a bazar, called Bhola Chong bazar. 
The western portion of ‘this bazar called 
Chandina bazar and there arein it many go- 
- downs and tin sheds. Most of these tin sheds 
belong to shopkeepers ; but the three co- 
sharer maliks have also three godowns of their 
own therein. In the eastern portion of this 
bazar, the spaces are occupied. by temporary 
stalls. The defendants have taken exclu- 
Bive possession of a space, measuring 20 
cubits by 15 cubits, in the eastern portion 
this bazar, by taking earth from the slope 
of the adjoining khal and thereby raising 
the level and erecting a tin shed over ib. 
In these circumstances the plaintiff No. J 
and her co-plaintiffs, who are her lessees, 
have brought the present action fora manda- 
tory injunction to compel the defendants 
to restore the land to its former condition. 
In the case of Luchmesswar Singh v, Manowar 
Hossein (6), their Lordships of the Privy 
Council, after quoting a passage from their 
` previous judgment in the case of Watson 
§ Co., v. Ram Chand Dutt (1) observed, that 
‘the Courts should be very cautious of in- 
terfering with the enjoyment of joint estates 
as between their co-owners, though they will 
do so in proper cases.” 

(4) 14.0, 189, 

(5) 14 O. 236. 

(6) 19 ©. 253; 19 I. A, 48, 
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Now, in the present case, the lower ap- 
pellate Court has found that by reason of the 
exclusive occupation by the defendants of 
this small piece of land, the plaintiff has sus- 
tained no substantial injury such as would 
justify the Court in putting the defendants 
to the expense of demolishing the tin sheda, 
and, in the second place, the lower appel- 
late Court has found that the nature of the 
occupation is such that it may ultimately 
prove to be an improvement to the bazar. 
These findings are unassailable, and, in 
my opinion, they form sufficient grounds 
for not disturbing the present enjoyment of 
the co-sharers. 

The appeals must, therefore, be dismissed 
with costs. 


Appeals dismissed, 


CALCUTTA HIGH COURT. 
REGULAR Orvis Appeat No. 190 or 1909. 
July 5, 1910. 
Present:—Mr. Justice Mookerji and 


Mr. Justice Carnduff. 
RAMANI DEBI—PETITIONER— 
ÅPPELLANT 
VETSUS 


KUMUD BANDHU MUKHERJEE — 


Ossecror-—-RespoxDEnt, 

Res judicata—~Civil Procedure Code (Act XIV of 
1882), ss. 18, 102, 103—Matter must be previously 
decided—Dismissal of suit for default —Whether 
rule of res judicata applicable—Application for 
probate dismissed for default—Res judicata not appli- 
cable —Secon application not barred by section 103, 
Civil Procedure Code. 

To make the rule of res judicata applicable, 
it is not enough to show that tho matter in con- 
troversy in the subsequent proceedings hag been 
directly and substantially in issue in the previous pro- 
ceedings, but also that the matter has been heard and 
finally decided. 

Therefore, the dismissal of a suit in -terms of 
section 102 of the Civil Procedure Code, 1882, is not: 
intended to operate in favour of the defendant as 
res judicata, 

Consequently the rejection of a petition for pro- 
bate of a certain Will for default does not bar 


a subsequent application for probate of the 
same Will. 
Ganesh Jagannath vw, Ram Chandra, 21 B. 


563 and Chand Kour v. Partab Singh, 16 C. 98; 
15 1. A. 156, relied upon. 

When an executor presents an application for pro- 
bate of a Will, he cannot be regarded as a plain- 
tiff who brings a suit in respect of some cause 
of action. 

Therefore, section 108 of the Civil Procedure 
Code, 1882, 


should not be held applicable to 


j 


“but permission was refused, 
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dismissal for default of an application for pro- 
bate, as the provisions of the section are plainly 
intendod to apply to suits for enforcement of 
causes of action. 

Ganesh v. Ram Chunder, 21 B. 568, relied upon. 

Consequently, if the application by an executor for 
probate of a Will has been dismissed for default, that 
fact, by itself, cannot debar a second application by 
him for the probate of the same Will. 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated February 
4, 1909. 

Babu’ Nagendra Nath Milter, for the Ap- 
pellant.’ 

Babu Krishna Kamal Moitra, for the Re- 
spondent. 

Judgment. —The circumstances an- 
tecedent to the litigation, out of which the 
present appeal arises, may be briefly narrated. 
On the 18th January 1905, Ramani Debi, 
the appellant before us, made an applica- 
tion for probate of a Will alleged to have 
been executed on the 30th November 1893, 
iby her husband Bharat Chandra Mukerjee, 

ho died on the 2nd December 1893. Upon 
this application, notices were issued in 
due course, and caveat was entered on the 
9th March 1908 by two persons, Kumud 
Bandhu Mukerjee and Nirode Bandhu Muker- 
jee, who claimed to be the sons ofa cousin 
of the testator. The case, whicu was then 
registered aga contested suit, was from time 
to time adjourned to suit the convenience 
of the parties, and was finally set down 
for disposal on the 28th May 1908. The 
petitioner on that day asked for an adjourn- 
ment as her witnesses were not present. 
This application was refused. She then 
asked for leave to withdraw the application 
with liberty to present afresh application; 
and she was 
called upon by the District Judge to proceed 
with the case. Her pleader intimated to 
the Court his inability to do sọ, as he 
had no further instructions in the matter. 
The learned Judge thereupon dismissed the 
application for probate for default with 
costs to the opposite party. On the 15th 
August 1908, the petitioner filed the present 
application for probate of the same Will. 
Notices were issued and objection was taken 
by the caveators onthe ground that the 
application was not maintainable. The 
learned Judge thereupon raised an issue in 
these terms: “Does the rejection of the 
previous application for probate of this 
Will bar the present application?” and 
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held that the dismissal for default of the 
previous application amounted in law to 
an adjudication against the petitioner npon 
the question of the genuine character and 
legal validity of the Will. In this view, 
he concluded that the matter was res 
judicata and dismissed the application. The 
petitioner has now appealed to this Court, 
and on her behalf it has been contended 
that the view taken by the District Judge 
cannot be sustained. In support of this 
position reliance has been placed upon the 
case of Ganesh Jagannath v. Ram Chandra (1). 


. The learned Vakil for the respondent has 


not disputed thatthe doctrine of res judicata 
has no application to the case, but he has 
urged that the application is barred under 
section 103 read with section 647 of the Civil 
Procedure Code of 1882. 

In so far as the ground urged on behalf 
of the appellant is concerned, there is, in 
our opinion, no room for controversy that 
the view taken by the learned District Judge 
cannot be supported. It was pointed out 
by their Lordships of the Judicial Committee, 
in the case of Chand Kour v. Partab Singh 
(2), that the dismissal of a suit in terms 
of section 102 of the Civil Procedure Code. 
is not intended to operate in favour of the 
defendant as res judicata. When a suit is 
dismissed for default under that section, 
there is manifestly no adjudication: ib can- 
not consequently be suggested that the 
principle of res judicata applies. The learned 
Judge in the Court below, when he held 
that the dismissal implied an adjudication 
of the issues involved in the question of the 
genuine character and legal validity of the 
Will, proceeded upon a fiction. When, asa 
matter of fact, no evidence was produced 
in support of the Will and the case was 
not beard on the merits, it cannot be held, 
by any stretch of language, that the Judge, 
who dismissed the application, by implica- 
tion pronounced against the genuineness of 
the Will. To make the rule of res judicata 
applicable, it is not enough to show thatthe 
matter in controversy in the subsequent 
proceeding has been directly and substautial- 
ly in issue in the previous proceedings, 
but also that the matter has been heard 


and finally decided. This clearly was 
not done in the case before us. We 
(1) 21 B. 563. 


(2) 16 ©. 93; 15 I. A, 156, 
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must consequently hold that the conclusion 
of the District Judge that the matter is res 
judicata cannot be sustained, 

The next question, which requires consider- 
ation, is whether section 103 of the Civil 
Procedure Code of 1882 operates as a bar. 
In the case before us, there can be no 
doubt that the previous application was dis- 
missed under section 158 read with sec- 
tion 102 of that Code. [Martannissa v. Ram 
Kalpa Gorani(3) and Satesh Chandra v. Apara 
Prasad (4).] The question, therefore, arises 
whether section 103 barred the present ap- 
plication. The appellant invites us to answer 
this in the negative. It is pointed out on 
her behalf that sections 55 and 83 of the 
Probate and Administration Act of 1881, 
which make the provisions of the Code of 
Civil Procedure applicable to a contested 
probate proceeding, embody the important 
qualification that these are to apply only in 
so far as the circumstances of the case will 
admit, and the proceeding is to take as 
nearly as may be, the form of a suit. Itis 
necessary, therefore, to consider whether 
section 103 is applicable to the present case. 
Now. that section provides that, when a suit 
has been dismissed for default under sec- 
tion 102, the plaintiff shall be precluded 
from bringing a fresh suit in respect of the 
same cause of action, These words have 
obviously no application tothe case before 
us. When an executor presents an appli- 
cation for probate of a Will, he cannot be 
regarded as a plaintiff who brings a suit in 
respect of some cause of action. In fact, as 
observed by Mr. Justice Sterling in Im re 
Dawubat (5), the proceeding commenced 
by him does not acquire the character of a 
suit till the caveat has been entered. Further, 
as is obvious from section $3 of the Probate 
and Administration Act of 1881, the provi- 
gions of Civil Procedure Code are not appli- 
cable to probate proceedings in their entirety, 
for instance, it has been held that section 375 
of the Code of 1882 is not applicable to an 
application for probate. Alon Mohini v. 
Banga (6); nor is that section applicable to 
proceedings for revocation of probate, Sarada 


Kanta v. Gobinda Mohan Das (7). Again, 
(3) 340. 285; 6 0. L. J. 260. | 
(4) 34 C. 408; 2 M. D. T, 123 (PB); 5 O. D. J. 472; 
11 C. W. N. 329. 
(5) 18 B. 237 
(6) 31 C. 357. 
(7) 6 Ind. Cas. 912 ; 12 C. L. L. J. 91, 
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in Ravji v. Vishnu (8), it was ruled that 
because the caveator refuses to answer a 
question, section 177 of the Code of Civil 
Procedure of 1882 does not justify the Judge 
in making a decree in favour of the petitioner 
without proof of the Will set up. Similarly, 
in Qhella Bhai v. Nandu Bai (9), it was ruled 
that the executor and the caveator cannot re- 
fer to arbitration the question of the genuine- 
ness of the Will, nor can the Court make 
such a reference under section 508 of the 
Code of 1882. On the other hand, in the 
case of Paktany Pillai v. Innats Fernand 
(10), Mr. Justice Subramania Ayyar was 
inclined to hold that, if after a probate pro- 
ceeding has reached the stage of a conten- 
tious suit, the petitioner withdraws the ap- 
plication without liberty reserved to make . 
a fresh application, he may possibly find 
himself barred under section 373 of the Code 
of 1882. The learned Judge further express- 
ed the opinion that this view receive 
some support from the decision in Trow2 
v. Cox (11), where Sir John Nicholl ad- 
mitted .that in ordinary cases, if the parties 
being present declare that they-will proceed 
no further or duly authoriza a practitioner 
to take that step for them, the Court, so 
far asit legally can, will hold them bound. 
This guarded expression of opinion does not, 
however, altogether support the view that 
the withdrawal of an application for probate, 
without leave granted by the Court for re- 
presentation thereof, may bara subsequent 
application by virtue of section 373 of the 
Code. On the other hand, there are, in 
our opinion, weighty reasons why, in a 
ease of the descriplion now before us, sec- 
tion 103 should not be held applicable to 
dismissal for default of an application for 
probate. The judgment in a probate pro- 
ceeding operates asa judgment in rem and 
as has been repeatedly held, an application 
for probate of a Will is not subject to the 
law of limitation [In re Ishan Chander’ Roy 
(12).] A probate proceeding, therefore, while 
it enjoys the advantage of exemption from 
the law of limitation, leads to the special re- 
sult that a decision therein’ properly ob- 
tained operates as a judgment in rem, though | 

(8) 9 B. 241. : 

(9) 21 B. 335, 

(10) 19 M. 458. 


(11) (1822) 1 Addams 219, 225. 
(12) 6 C. 707; 8 ©. L. R. 52, 
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it is clear, from the cases of Arunamoyi 
Dassi v. Mohendra Nath Wadadar (18) and 
Ram Nandan v. Sheo Parson Singh (14), 
that questions of considerable nicety may 
arise as to the precise matter in respect 
of which such decision operates asa judg- 
ment in vem. Ib would not, in our opinion, 
be right to apply to such a proceeding the 
provisions of section 108, which, by their 
very terms, are plainly intended to apply 
tu suits for enforcement of causes of ac- 
tion. This view is supported by thedecision: 
in Ganesh v. Ram Chandra (1). In this 
case, it was ruled that the refusal to grant 
probate does not conclusively show that 
the Will propounded is not the genuine Will 
of. the testator, and does not prevent the 
adjudication of thequestion in a subsequent 
proceeding; in other words, the judgment 
of a Court by which probate is refused, does 
not necessarily operate as a judgment in rem 
in the same wayasa ‘judgment by which 
probate is granted. No doubt, such a judg- 
ment, if it declares that the Will is a forgery 
or that it has not been duly executed by 
the testator with a sound disposing mind, 
or that it is not duly attested, may take 
away from the executor, and from the 
legatees and beneficiaries their legal cha- 
racter ; and this result may be final as 
against all persons interested under the 
Will; but every refusal to.grant probate 
does not conclusively show that the Will 
propounded is notthe genuine Will of the 
testator. The decision may be based upon 
entirely’ different grounds, which do not 
` touch the question of the genuineness of the 
Will. Such ajudgment cannot operate con- 
clusively unless it embodies a final decision 
against the genuineness of the Will, The 
learned Judges of the Bombay High Court, 
while they laid down this proposition, careful- 
ly guarded themselves, however, against any 
_expression of opinion upon the question, 
whether if an issue had been raised upon 
the question of forgery of the Will and had 
been decided, the decision might not be 
conclusive. The true rule, based upon in- 
telligible grounds, is thus formulated in the 
cases of Schultz v. Schultz (15): “When a Will 
has been propounded by a party interested 
“and fairly rejected on the merits, it would 
- (18) 20 O. 888. 
(14) 11 C. L. J. 623; 5 Ind, Cas. 301. 
_ (15) (1853) 10 Gattan 358; 60 Am. Dec, 335. 
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defeat the policy of the law and be pro- 
ductive of many mischiefs, if it could be 
again propounded by the same parby or by 
others who might be interested, and the 
contest thus renewed from time to time. The 
sentence, therefore, against the Will must 
be regarded asa sentence against all claim- 
ing under it; it stands upona footing ana- 
logous to the cases known as judgment in 
rem, which, being adjudications upon the 
subject-matter, are regarded as final and 
conclusive ; not only in the Courts in which 
they are pronounced, but in all others in 
which the same question arises.” Again, in 
Freeman on Judgments, Volume I, section 319 
(b), it is explained, on the same principle, 
that, if there has been an adjudication on 
merits, whether the adjudication be for or 
against the validity of the Will, itis a final 
settlement of the matter and it cannot be 
collaterally attacked, impeached or avoided, 
in the same or in any other Court. by any 
of the parties thereto or by any person in 
privity with them; in other words, a refusal 
to admita Will to probate is conclusive of the 
fact necessary to support the decision. On 
the other hand, if probate had been refused, 
not on the merits, but merely by reason of the 
insufficiency of some matter of form or pro- 
cedure, there is no adjudication that the in- 
strument is not entitled to probate, and, there- 
fore, it may be again propounded| Lilly v. Tob- 
bein(16) |. It is manifest, therefore, that if the 
application by an executor for probate of a 
Will has been dismissed fordefault, that fact 
by itself cannot debar an application for pro- 
bate by any other person, for example, a legatee 
who claims an interest under the Will; if so, it 
would be futile to hold that an executor, who 
has made default, cannot propound the Will 
again. The learned Vakil for the respondent 
has, however, contended that, if this view were 
adopted, it’ would encourage multiplicity of 
litigation, and an unscrupulous petitioner 
might, time after time, present applications for 
probate which he had no serious intention to 
prosecute. In our opinion, the danger here 
apprehended may easily be avoided, if upon 
dismissal of an application for probate for de- 
fault, a suitable order for costs of a deterrent 
character is made in favour of the caveator in 
every case where there is good reason to sus- 
pect that the proceeding has notbeen institut. - 


ed bona fide. It is worthy of note that a similar 
(16) (1890) 103 Missouri 477; 23 Am, St, Rep. 887. < 
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argument induced the learned Judges of the 
Allahabad High Court to hold that the pro- 
visions of section 103 of the Code of 1882 were 
applicable to applications for execution of 
decrees, 2 view which was negatived by the 
Judicial Committee in Thakar Prasad v. Fakir- 
ullah (17), afterthe Legislature had prompt- 
ly intervened to nullify its effect by Act VI 
of 1892. As we have already explained, sec- 
tion 103 does not, by its terms, bar the pre- 
sentation of a second application for probate 
when the first has been dismissed for default, 
and we are not prepared to extend its terms 
to acase of the description now before us, 
which it was clearly never intended to cover. 
It follows, therefore, that, while the view 
taken by the learned District Judge ad- 
mittedly cannot be supported, there is no 
other ground upon which his decree can be 
sustained. 
The result is that thisappeal must beal- 
. lowed, the decree of the District Judge re- 
versed, and the case remanded to him in order 
that it may be heard on the merits. The re- 
spondent must pay the appellant her costs in 
this Court. We assess the hearing fee at 5 
gold mohurs. 


- Appeal allowed. 
(17) 22 L A. 44; 17 A. 106. 


CALCUTTA. HIGH COURT. 
REGULAR Civit Appear NO, 144 or 1908. 
July 20, 1910. 
Present:—Mr. Justice Brett and 
Mr. Justice Vincent. 

Rat RADHA KISSEN ROY Bahadur 
AND OTHERS —PLAINTIFES—APPEDLANTS 
versus 


Baboo RADHA KANTA DUTT 


— Devry DENT. 

Revenue Sale Law (dot XI of 1859), ss. 2, 18, 26— 
Hardship, whether matter to be considered by Civil Court 
in suit to set aside revenue sule—-Curelessness and negli- 
gence of plaintiff-~Payment after last day, no bar to 
sale—Order to accept payment, not exemption from sale 
—Exemption to be absolute—Instalment, meaning of, in 
s. 2, 
In a suit to get aside a revenne sale in the Civil 
Court, hardship is a matter which cannot govern the 
decision of the Court,as the Revenue authorities alone 
have the power to set aside asale on the ground of 
hardship under section 26 of Act XI of 1859, 


Where there had been gross carelessness on the 
part of the plaintif ina suit to set aside a revenue 
sale and owing to the fact thatthe plaintiffs’ co-sharers 
had defaulted in payment of the previous hist he had 
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every reason to expect default inthe current kist bub 
never looked for it till the fourth day before the sale 
and when he had got orders for payment to be ac- 
cepted he did not follow them up but dawdled until 
in the end the estate was sold before-he could produce 
the chalan:— 

Held, that as the plaintiff was not as dili- 
gent as he ought to have been in the payment of the 
arrears, the sale could not be set aside. 

The fact of payment of the revenue after the 
latest day is no bar to the sale of a revenue paying 
proporty. 

An order under section 18 of the Revenue Sale Law 
should be an absolute exemption, and not an order 
which may have effect as an exemption or not, accord» 
ing to what may happen, or bo done, afterwards. 
The reason for the exemption must be recorded at tho 
time. An order'of the Collector te accept payment 
does not amount to an absolute exemption such as 
is contemplated by section 18 of Act XI of 1859, 

Lala Gauri Sanker Lal v. Janki Pershad, 17 ©. 809 
(P. U.); 17 I. A. 57, followed. 

aan 2 of Act XI of 1859 refers to the Kist or 
instalment by which the settlement and kistbandi | 
ofa mahal have been regulated and not the kist or 
instalment noted in the Collectorate Teuzi Department. 


Appeal from the decree of the Sub- Judge 
of Patna, dated January 10, 1908. 

Moulvis Shamsul Huda and Syed Muhomed 
Mustafa Khan, for the Appellants. 

Babus Mohendra Nath Roy, Lal Mohan Gan- 
guly and Hira Lal Sanyal, for Babu Rajendra 
Chandra Chakravarti, for the Respondent, 

Judgment.—This appeal arises out 
ofa suitto seb aside a revenue sale. The 
facts of the case areas follows:— 

The plaintiffs were part owners of an estate 
called Hari Krishna Nossa or Norra bearing 
Touzi No. 181 of the Patna Collectorate 
for which estate Rs. 208-0-8 were payavle 
annually as Government revenue. This rev- 
enue is received by Government in four 
instalments and the latest day for pay- 
ment of one of these instalments fixed under 
Act XI of 1859 is the 7th June. On the 
7th June 1906, the estate was found to be 
Rs. 2-4-2 in arrear and it was consequently 
advertized for sale on the 19th September. 
On the 15th September, the plaintiff’s agent 
Bunsi Lal for the first time, as he says, ascer- 
tained that this arrear was outstanding and 
he at once filed a petition to the Collector 
asking that officer to accept payment of the 
arrear and to exempt the mahal from sale 
under section 18 of Act XI of 1859. On this 
petition, the Collector made the following 
order: Accept payment.” Payment was 
not, howaver, actually made until the 19th 
September and, on that date, before the- fact 
of payment was notified tothe Collector, the 
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estate had been sold and purchased by the 
defendant No. 1. The plaintiffs Nos. 1, 2 and 
3 then moved the Commissioner to set aside 
the sale and, ‘on the 29th December 1906, the 
Additional Commissioner (Vide Ex. F) de- 
clined to interfere. Hence the present suit 
to set aside the sale was filed on the 2nd 
January 1907. The suit has been dismissed 
in the lower Court and the plaintiffs have 
appealed. 

The decision of the learned Subordinate 
Judge is assailed for a variety of reasons in 
the memorandum of appeal and there are no 
less than 32 grounds of appeal set forth in 
that document; but only two points were 
pressed af all in Court, As to the others, 
some were not referred to by the learned 
pleader for the appellants and we may take 
it that he did not consider them of any im- 
portance and others he specifically intimated 
that he was not prepared to press. Thus a 
question is raised in paragraph 12 of the 
appeal memo. as to the amount of revenue 
annually payable by the estate and certain 
papers were filed by the appellants in this 
Court which were apparently intended te be 
utilized to prove their contentionon this point. 
The point was not argued, however, and; by 
consentof one of the learned Vakils who ap- 
peared for the appellants, the application 
to receive these papers in evidence was re- 
fused. Similarly, the question of the service 
of notices before the sale is distinctly raised 
in several paragraphs of the memorandum of 
appeal; but the learned Vakil for the appel- 
lants said that he was not prepared to argue 
this point having regard tothe provisions of 
section 8 of Act VII of 1868. 

The only two points that were pressed 
before us are the following:--(1) That there 
was no arrear at the time of the sale as pay- 
ment of the arrear had been accepted by 
order of the Collector after the last date of 
payment fixed by the Board bat before the 
actual sale. It has been contended that the 
order of the Collector te accept payment was 
tantamount to an order of exemption: (2) 
that there was no arrear of revenue due on the 
date of the sale for which the estate could be 
sold whether the payment of Rs. 2 odd was 
` made before the sale or not. 

In his argument on the first point, the 
learned pleader for the appellants pointed 
ouf that the case of his client was a very 
hard one as a property worth Rs, 35,000 
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had been sold for Rs. 64,030 only on account 
of an arrear of Rs. 2 odd and he alleged that 
the arrear had accrued only by reason of the 
laches of the co-sharers of the plaintiffs. Lb 
must be noted, however, that the learned 
Judge of the Court below refused to allow 
evidence as to the value of the property to be 
fully gone into (vide Order No. 43 dated the 
3rd of January 1908) and the plaintiff's oral 
evidence on the point cannot, therefore, be 
accepted as conclusive. Nevertheless, it 
is apparent from the partition papers filed by 
the defendants that the estate is one of con- 
siderable value and it undoubtedly has been 
sold because a very insignificant amount of 
revenue was in arrears. This is nob, however, 
a matter which can govern our decision in 
the case, as the Revenue authorities alone 
have the power to set aside a sale on the 
ground of hardship under section 26 of Act XI 
of 1859. 

The facts which are not disputed are that 
the plaintiff first became aware on the loh 
September that the arrears were outstanding 
and that the estate had been advertized for 
sale and, on the same day, his agent Bansi Lal 
filed a petition before the Collector praying 
for permission to pay up the arrears and for 
an order exempting the estate from sale. No 
order was passed on that petition till the 


-next day, Sunday, the 16th, September, and 


the order then passed was “accept payment.” 
This order was not communicated to the plain- 
tiff’s agent till Monday, 17th September. The 
plaintiff in accordance with a rule of the 
Collector’s office had then to obtain chalans, 
which after being initialled by the Touat 


* Mohurir, must be passed by the accountant 


empowering him to pay in the sum due as 
arrears. This payment hadto be made not, 
asin other Districts, into the Government 


` Treasury attached to the Collectorate building 


but into the Bank of Bengal which is a 15 
minutes’ walk from the Collectorate, After 
payment, the plaintiff was required to pro- 
duce the chalan with the Bank's receipt 
thereon to satisfy the Collector that the pay- 
ment had been made. The plaintiff's agent 
obtained the chalan as he says on the after- 
noon of the 17th September but his case is 
that he was too late to pay in the money into 
the Bank that afternoon. 

Tuesday, the 18thSeptember was a close 
holiday and, on the morning of the 19th Sep- 
tember, he paid the money into the Bank and 
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obtained the receipt. As he was going to 
present it to the Collector, he found that his 
‘estate was putup for sale and, before he could 
place the receipt in the Collector's hands, the 
sale was completed. He then filed the re- 
ceipted chalan with a petition stating the facts. 
The hour for the sale was 12 noon and the pe- 
tition was presented at 1-9 par. The Collec- 
tor, however, held that it was too late then 
to interfere with the sale which had been al- 
ready concluded. 

The plaintiff appealed to the Commissioner 
on the 7th December 1906 and the grounds 
ofappeal appear inthe paper-book with the 
Collector’sreply in the margin to such grounds. 
Grounds 7 and 8 deal with the allegations 
regarding the payment of the arrears and in 
answer to them, the following passage occurs: 
—“ Moreover, it appears that, onthe 17th Sep- 
tember two other arrear chalans were passed 
by the Account Department after the appel- 
lant’s chalan, namely, (a) chalan presented by 
Gondhal in respect of-estate Saidalipur, Pur- 
ganna Azimabad, Touzi No. 317-2 for 
Rs. 2-8-10 and (b) chalan presented by 
Mahomed Sharf-ud-din in respect of Takh 
Pergunnah Rauza Narpet, Touzi No. 35-1J. for 
Rs. 1-6-6 and both of them were able to deposit 
the arrears on the very date and obtain 
exemptions. It is certainly unaccountable 
that the appellant whose chalan was passed 
first was unable to deposit on that date or 
sufficiently early on the sale day, the 19th 
September. The June kist default following 
so closely the March default, the absence of 
the defaulter or any person cn his behalf in 
the sale room, the unjustifiable delay in the 
deposit of the arrearsin time and the omission 
to apply for exemption under section 18 are 
clear evidences of the gross carelessness and 
culpable negligence in the payment of Gov- 
ernment dues, and sale must be the legal con- 
sequence of such laches and laxity. 

The appeal was disposed of by the Addi- 
tional Commissioner on the 22nd December 
1906. He held that there had been gross 
carelessness onthe part of the plaintiff, that 
owing to the fact that the plaintiffs’ co- 
sharers had defaulted in payment of the 
previous kist, he had every reason to expect de- 
fault in the current kist but never looked for 
it till the fourth day before the sale, and 
that, when he had gotorders for payment to 
be accepted, he did not follow them up but 
dawdled until in the end the estate 
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was sold before he could produce the chalan. 

Before the lower Court, the two other 
chalans referred to in the Collector’s reply 
were produced in evidence to prove tbat the 
arrears which were paid up under them were 
paid on the 17th September, though the cir- 
cumstances under which the payments were 
made in those cases and whether they differ- 
ed from those under which the payment 
for the plaintiff was made by his agent were 
not gone into. 

In all these circumstances, we are unable 
to differ from the view of the lower Court 
that the plaintiff's agent was not as diligent 
as he ought to have been in the payment of 
the arrears, Atthe same time, thereis little 
reason to doubt that, in fact, the money was 
paid into the Bank before the sale was con- 
cluded. In consequence of this delay or 
dawdling on the part of the plaintiffs’ agent, 
the plaintiff has undoubtedly suffered con- 
siderable loss by the sale ofvaluable property 
at much below its price, and the purchaser 
is the defendant, a pleader of the Judge’s 
Court. The Commissioner, however, held that 
a sufficient case of hardship was not made out 
to justify his interference and, as that Court 
was the only authority which could have 
taken steps to have the sale set aside on that 
ground, it is unnecessary for us to do more 
than state the facts without expressing any 
opinion. 

In support of this ground of appeal, it has 
also been contended that the order of the 
Collector to accept payment is tantamount to 
an exemption from sale and as the payment 
wasaccepted and madein all probability before 
the actual sale took place, there was no arrear 
outstanding and the sale was invalid. The 
law is, however, clear on the point that the 
fact of payment after the latest dayis no bar 
to the sale (see the last paragraph of section 6 
of Act XI of 1859) and the decision of their 
Lordships of the Judicial Committee in the 
case of Lala Gauri Sanker Daly. Janki Pershad 
(1) seems tous to be conclusive against the 
appellant. Their Lordships there say that 
an order which ran as follows “accept on 
payment of all Government demands” was 
not such an order as is contemplated by 
section 18.. An order under section 18 
should be an absolute exemption and 
not an order which may have effect as an 


exemption or not, according to what may 
(1) 17 C. 809 at p. 812; 171. A. 67, 
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happen, or be done, afterwards. The reason 
for the exemption must bs recorded at the 
time when it is granted and their Lordships 
also say thatit may ba doubted whether the 
words “accept etc.” are more than a note of 
one of the Collector’s Officers that the money 
would be-received and the mahal would be 
exempted from sale. 

Accepting the principle laid down by their 
Lordships, it seems impossible to say in 
this case that any absolute order for exemp- 
tion was passed. The order ran thus:— 
“Accept payment,” and, in all probability, 
it was the intention of the Collector to exempt 
if payment was made before the date of the 
sale. But there is no definite and specific order 
of exemption and the fact that the Collector 
might have intended to exempt if payment 
was made cannot be taken as an indication 
that the property was exempted, We think, 
therefore, in these circumstances that, al- 
though probably the payment had actually 
been made to the Bank before the sale took 
place, the sale cannot be set aside either on the 
ground that the property had been exempted 
or because payment of the arrears was made 
after the latest date for payment but before 
the sale. The fact that the Collector consent- 
ed to , accept payment does not amount to an 
absolute exemption such as is contemplated 
by section 18 of Act XI of 1859. 

There is also, in our opinion, no force in the 
second contention. Ib is argued that the 
June instalment of revenue becime an 
arrear under section 2 of Act XI of 1859 on 
the 30th June, that the Board could not, 
therefore, fix as the latest date of payment 
for any such arrear any date until after the 
33th June, that consequently the latest 
date of payment for this instalment was 
really Saptember and that there wasno arrear 
at the time the sale was notified. But this 
argument does not bear investigation. Sec- 
tion 2 of Act XI of 1859 refers to the ist 
or instalment by which the settlement and 
kistban li of a muhal have baen regulated and 
not to the kist or instalment noted in the 
Collectorate Touzi Department. Touzi Estate 
No. 131, the subject of the present case, is a 
new estate formed by partition out of a larger 
estate. The settlement rolland kistbandi of 
the parent estate which was permanently 
settled in 1849 is Pa. 1. The revenue of that 
estate was Rs. 352 payable according to the 
kistbond’ in nine instalments; cne-sixth in 
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October, 1-6th in November, 1-8th in Decem- 
ber, 3-16th in January, 3-16th in Febra- 
ary, 1-8th in March, 1-1Gth in April, 
]-8th in May and 1-16th in June; and 
this is the kistbandi referred to in section 
2 of Act XI of 1859, This amount of re- 
venue was subsequently altered to Rs. 356 
odd but no change was apparently made in 
the kistbandi. In 1901, the partition of the 
old estate was complete, and the estate which 
is the subject of the present case was created 
as a separaterevenue paying estate and, on 
the 4th January 1931 (rid Ex. E), the pro- 
prietor contracted to pay Rs. 208-0-8 (Note: 
the figures in the printed paper-book are 
incorrect) to the Government year by year and 
instalment by instalment. Thatis, he under- 
took to pay the new revenue in accordance 
with the original kistbandi of the parent 
estate. The Government do -not, however, 
insist upon payment baing made month by 
month in accordance with the old kistbandz 
but they fix the instalments in the Touzi 
Department differently. 

The present estate isone which pays over 
Rs, 100 as revenne and, therefore, under the 
rales (see the Revenue Sale Manual p. 97), 
the money is actually received by Govern- 
ment in four instalments: 7th June, 28th 
September, 12th January and 28th March 
being the latest dates of payment of each 
of these instalments. But these latest dates 
are apparently for instalments, already due be- 
fore the beginning of the month in which the 
latest date is fixed and an examination of the 
Touzi Roll (Hx. A) will show that the present 
arrear had accrued by the end of May. 
On 31st May, according to the old kistband:, 
two instalments, one for April and one for 
May in all, 3-16th wera due. Now, 3-16th 
of Rs. 208 is Rs. 39 and this is the amount 
for which the latest date for payment was 
the 7th June. There is, therefore, no force in 
the contention of the appellants. . The 7th 
June is fixed by the Board as the last date of 
payment for arrears that accrued due before 
the Ist June. Under the agreement and 
according to the law, the Board of Revenue 
could, in this case, have fixed nine latest dates 
of payment annually and could have insisted 
on payment of revenue accordingly; but, for 
convenience and to avoid multiplicity of 
accounts, the Board, in fact, allow payment 
of 2 kiststo be made at one time up to the 
7th June, that is, after the expiry of the 
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month for which the sums included in the 
demand are due. It cannot, therefore, -be 
said that there was no arrear due for which 
the estate could be sold ‘and the argument 
addressed to us on behalf of the appellants is 
based on a confusion between the. “instalments” 
mentioned in section 2 of Act XI of 1859, 
which are theinstalments noted in the original 
engagements and the instalments entered in 
the Touzi Register. 

The finding of the Court is against the 
appellant on both the points pressed before 
us. The appeal must, therefore, be dismissed 
with costs. We assess the hearing fee at 5 
gold mohurs. 

< Appeah dismissed, 
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RAMDAS CHABILDAS AND OTHERS— 
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CHABILDAS LALLOOBHOY— 
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RESPONDENTS. 

Hindu Law—Joint family—Family arrangement— 
Release by sons-~Power of sons to represent and bind 
their minor sons—Limitation—Declaratory — suit— 
Bare declaration—Cause of action--Suit for re- 
covery of ornaments—Eatingwishment of right— Limit. 
ation Act (XV of 1877), ss. 19, 28—Acknowledgment— 
Costs-—Discretion— Power of appellate Court to interfere 
with order re costs, 

In the case of a family arrangement, where 
there is sufficient. motive, the Court will not con- 
sider the quantum of consideration and disturb the 
transaction on the ground of the inequality of the 
periefit, unless there is fraud or some other ground 
which in law vitiates it. 

Lakshmibai v. Ganpat Moroba, . 5 Bom. H.C, R. 
0. ©. J., 128, Rajendra Narain Rai yv. Bijai Govind 
Singh, 2 ML A. 181, relied upon. 

Even if a party was ignorant of all the facts, the 
Court will not set aside a family arrangement when 
the party had the means of ascertaining them within 

his reach. 

d Wasantrao v. Anandrao, 6 Bom. L. R. 925, followed. 

Tt cannot be laid down as a broad proposition that 
in no case ina joint Hindu family, consisting of a 
grandfather, son and grandson, the last can be bound 
by arelease of his rights to a share in the ancestr al 
estate executed by the son. 

Whore the father and the son are joint ind the: son 
is a minor, the latter is not absolutely independent of 
his father. The father has the right in certain cases 
and under certain conditions to alienate the estate 
and bind his son by tae alienation. In all such cases 
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what has to be looked to is whether, having re- 
gard to the circumstances surrounding the transaction 
and its object, the father acted soas to bind both 
himself and his minor sons. 

In the case of family arrangements, the father 
represents and has power to ‘bind his minor sons 
in the absence of fraud or other circumstances suffi- 
cient in law to vitiate the transaction. 

Anandrao Ganpatrao v. Vasantrao Madhavrao, 9 
` Bom. L.R. 595; 5 C. L, J. 338; 11 C. W. N. 478; 2 
M. L. T. 151; 17 M. L. J. 184 and Anandrao Vinayek v. 
Administrator General of Bombay, 20 B. 450, ex- 

plained. : 

Where the sons gave up bya release all claim 
to the properties claimed by the father as self- 
acquired in consideration of the father making over 
to them the ancestral properties, the release is 
binding on the sons and their minor sons. 

A snit by the sons for the recovery of orna- 
ments left by their mother should ‘be brought 
within three years of the death of the mother. At 
the determination of that period, the right becomes 
extinguished. 

There can be no acknowledgment of Hability 
after the right has been lost, 

A suit for bare declaration lies where the ob- 
ject, of the suit is to get rid of the blot or cloud 
on plaintiffs’ title occasioned by the claim of his 
sons and grandsons in repudiation of a release 
executed by the sons. 

Hem Chandra Sanyal v. Sanmmooji Debi, 22 0. 
354, followed. 

Raja Bampal Singh v. Balbaddar Singh, 29 I. A. 
203; 4 Bom. L. R. 832; 6 O. W. N. 849; 25 A. 1 
and Kushal v, Punamchand, 22 Bom, 164 at p. 167, 
followed. 

The right to sue in such a case arises when 
the release is definitely denied or at least disputed 
in such a way as to give the plaintiff a cause 
of action. 

A Conrt of appeal is averse to interfere with 
the discretion of a Judge of first ingtance in 
awarding costs and rarely, if ever, exercises iis 
power except in cases in which some question 
of principle is involved and the principle is 
violated. 

There is no principle or authority for ordering a 
defendant to bear the costs of an unsuccessful co-de- 
fendant or of a co-defendant who does not contest the 
plaintiffs’ claim. 

Appeal from the judgment of Beaman, J., 
printed at 3 Ind. Cas.257, where facts are 
fally given. 

Mr. Jardine (Acting Advocate-General), 
with Mr. Cohen, for Respondent No. 1. 

Mr. Bhandarkar, for Respondent No. 2. 

Mr. Jayakar, for Respondents Nos. 3 and 4, 

Judgment. 

Chandavarkar, J.—The learned Judge, from 
whose decree in favour of the lst respon- 
dent, Chabildas Lalloobhoy, this appeal is 
preferred has held that the sum of Rs. 15,000, 

which the said respondent received from 
his undivided brothers under an agreement 


(Exhibit R) in the year 1866, was, on the- 
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analogy of a gift by a Hindu father to his 
son, a gift by the joint family consisting 
of the respondent and his brothers, iwcon- 
sideration of the services he had rendered 
to the family. Apart from the question 
whether any such analogy applies to a 
transaction such as this between brothers, 
and whatever its legal character and effect 
_as between the parties to the agreement, 
the sum raceived by the respondent from 
the joint family would retain its character 
as ancestral as between him and his son, if the 
source whence it came was an ancestral fund 
of the family. 

The question, whether Rs. 15,000 receiv- 
ed by the respondent under the agree- 
ment came from such source, will, how- 
ever, arise only if the release, (Exhibit 9), 
on which the respondent substantially 
founds his claim for a declaration, is binding 
on his sons and grandsons, against whom 
among others, the declaration was sought 
in and has been allowed by the decree 
now in appeal. 

That was a release executed by the Ist 
respondent’s two sons, Ramdas and Curson- 
das on the 5th of April 1889. The learn- 
ed Judge, who heard the suit, has held 
that release to be binding upon them and 
their sons. That finding is assailed in this 
appeal by the appellants, Ramdas and his 
two sons, Suryakant and Jeysang. Carson- 
das, the other son of the Ist respondent 
Chabildas Lalloobhoy, having died, was re- 
presented in the suit by his widow, Bai 
Hirabai, and son, Mansen, both of whom were 
also impleaded as defendants in their per- 
sonal capacities. They have not appealed 
against the decree ; but the appellants have 
joined Mansen to this appeal as the second 
respondent. He, appearing by Counsel, has 
taken up a non-contentious attitude as to 
this appeal as he did with reference to 
the suit. 

The circumstanczs under which the re- 
lease was ‘executed in 1889 by Ramdas and 
Cursondas are shortly these. Both of them 
had been kept by their father some years 
in England for education. Ramdas return- 
ed from there to Bombay in 1888 after 
having obtained the degree of M. A and 
LL. M. from the University of Cambridge 
and after having been called to the bar, 
Cursondas too returned in the same year 
after having been called to the Bar. On 
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their return, they lived with their father 
and commencad practice as Advocates of 
this Court. The father allowed each an 
allowance of Rs. 100 a month as pocket 
money. For some time it was paid re- 
gularly. But after their mother’s death 
in December 1888, the payments became ir- 
regular. Naturally the sons wished to come 
to some definite arrangement with the 
father which would enable them to main- 
tain an independent position. They were 
both married and had grown-up wives- 
The father also was anxious to be rid 
of the trouble of having to pay to each 
of the sons a monthly allowance. A pro- 
posal for an arrangement such as was final- 
ly embodied in the release, Exhibit S, 
came from the father. At the time of 
his agreement of 1866 with his brothers 
he was joint with them in respect of some 
immovable properties consisting of houses, 
which yielded rent. Frow the time of 
the agreement he had been receiving his 
share of those rents. That share at the 


. time of the release amounted to a moiety 


of the said immovable properties and 
was undoubtedly ancestral property in 
Chabildas’s hands. But after his agree- 
ment of 1866 with his brothers, he had 
made a large income from his business 
as a freight broker and purchased several 
immovable properties. He regarded these 
as his self-acquisition. He proposed to 
his sons that he would give up in their 
favour the whole of his moiety of the 
houses which were ancestral, provided they 
released all claim to the properties and 
income which he claimed as the self-ac- 
quired property. We have it from the evi- 
dence of one of the sons, Ramdas, (the first 
appellant), that when the proposal for a re- 
lease was made to him and his brother 
Cursondas by their father, the father al- 
leged all the property in his lends tobe 
self-acquired except that which he ad- 
mitted to be ancestral; that he (Ramdas) 
believed some portion of the properties 
to be his father’s self-acquisition ; that both 
the brothers were doubtful whether the 
whole was ancestral or not; and that 
they discussed the matter between them- 
selves on receiving from their father a draft 
of the release. - 

So far then there can be no question 
that the sons wanted to be in some way 
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independent of the father, There was a 
doubt in their minds as to the nature of 
the properties which he claimed as self- 


acquired ; and the sons gave up by the re- 


lease all claim to these in consideration of 
the father allotting tothem not only their 
shares but also his portion in the pro- 
perties admitted by him to be ancestral, 
rather than sue for partition and embark 
themselves in a costly litigation, as to the 
result of which they had doubts. 

. The transaction had all the essential 
elements of a family arrangement. There 
was sufficient motive for it: and “where 
there is sufficient motive, the Court will 
not consider the guantum of consideration”, 
[Lakshmibai v. Ganpat Moroba (1)], and dis- 
turb the transaction “on the ground of the 
inequality of the benefit’, "Rajendra Narain 
Rai v. Bijat Govind Singh (2)] unless there 
was fraud or some other ground which in 
law vitiates ib. 

In the present case fraud was never alleg- 
ed. The first appellant, Ramdas, in his de- 
position admitted that he did “not plead 
fraud against the release’ and charge his 
father “ with any fraud or dishonesty.” The 
plea of undue influence was set up in the 
Court below and has been revived in argu- 
ment on appeal. But both the sons were 
highly educated and were lawyers. It is 
true the father showed them no accounts of 
the properties and volunteered no information. 
But that was because they asked for no ac- 
counts and called for no information. They 
were living with the father and Ramdas 
states that they knew what immovable pro- 
perties he possessed and that he was making 
a large income from his brokerage business, 
Even if they were ignorant of all the facts, 
-which is very doubtful, they had the means 
of ascertaining them within their reach. 
Where that is the case, the Court will not 
set aside a family arrangement [Rajendra 
Narain Rai v. Bijai Gound Singh (2).] 

Substantially Ramdas’s case in the Court 
below was that he and his brother had assented 
to the release because of a promise by their 
father that he would leave all his self. 
acquired property to them by a Will. In 
his deposition he admitted that he claimed 
nothing from his father in the life-time of 
the latter, because by the release he had 


(1) 5 Bom. H. ©. R, O. C. J, 128, 
(2) 2 M. I. A. 181, 
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deprived himself of that right; but that 
his father’s oral promise to bequeath to him 
and his brother all the properties claimed 
by him to be his self-acqnisitions formed 
the real consideration for the release and 
that they resisted the present suit of the 
father on the strength of that promise. 
That alleged oral agreement has been relied 
upon by the appellant Ramdas in his argu- 
ment on this appeal. The written release 
(Ex. S) is silent as to it. The first respond- 
ent Chabildas having waived all objection to 
the admissibility of evidence in support of 
the oral promise under section 92 of the 
Indian Evidence Act, evidence was let in, in 
the Court below. But that evidence hardly 
bears examination. Ramdas alone speaks to 
the oral promise of his father, the latter 
denies it; and Ramdas’s conduct and corres- 
pondence, no less than those of his brother 
Cursondas, subsequent to the release, plainly 
contradict the appellant’s case on this ques- 
tion. A few months after the release had 
been executed, the father expressed his de- 
sire to marry a second time and leave the 
bulk of his self-acquired property by a Will 
to charity. Ifthe alleged oral promise were 
true, Ramdas, on hearing of this would have 
reminded his father of that promise and its 
binding effect. He not only did nothing of 
the kind, but in a letter written to the 
father (Exhibit A 4) he warned his father 
that if he married, and had sons by the 
second marriage, he would not be competent 
under the Hindu Law to leave any property 
by a Will to charity, because those sons would 
be in that event entitled to it. Whether that 
was good law or not, Ramdas put forward 
then the right of the sons by a second marri- 
age and not his own right or that of his 
brother in virtue of the oral promise now al- | 
leged. Other letters of Ramdas .(Exs. A6, 
All, A13, and Al4) acknowledge the right of 
the father to make a Will as he likes. Asa 
matter of fact he did make a Will and show 
it to his sons. By that he did not leave the 
whole property to them. As to Cursondas, 
his letter Ex. AB, is destructive of the case in 
support of the oral agreement. 


It may be and indeed it seems probable 
that at the time of the release, both the 
sons believed that on the father’s death the 


‘properties, over which they were relinquishing 


all claim onthe ground of their being the 
father’s self-acquisition, would descend to 
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them as his heirs or that they would be be- 
queathed to them. They had then no reason 
to suspect that he was going to re-marry. 
He had but a short time ago lost his wife, 
their mother; and deeply mourned the loss. 
Bat these were all mere expectations or 
intentions which never entered into the terms 
of the release as part of the contract. 

After the release, a moiety of the rents of 
the properties covered by ib were received 
exclusively by Ramdas and Cursondas. That 
is admitted. Itis true that Cursondas with his 
wife continued to live with his father; and that 
the father sent the 2nd appellant, Suryakant, 
for education to Englund and bore the ex- 
pense of it. That was not because of any 
right which either Cursondas or Suryakant 
had as against the respondent Chabildas but 
was due to his affection for them. At one 
time Ramdas proposed to bear the expenses 
of his son’s education in England. The evi- 
dence also proves that on one occasion Chabil- 
das borrowed money from his sons at interest 
and re-paid it. The release was not only 
never repudiated by the sons but was acted 
upon. The release must, therefore, be held 
binding on the appellant Ramdas. Then 
comes the question whether his two song 
(the 2nd and the 3rd appellant) and the son 
of his deceased brother, Cursondas, are also 
equally bound by it. 

Itis argued that they are not, on the 
authority of the judgment of this Court in 
Wasantrao v. Anandrao (3) confirmed by the 
judgment of the Judicial Committee of the 
Privy in Council Anandrao Ganpatrao v. Was- 
antruo Madhavrao (4). These judgments do 
not lay down the broad proposition that in no 
case in a joint Hindu family, consisting of a 
grandfather, son, and grandson, the last can 
be bound by a release of his right to a share 
in the ancestral estate executed by the son. 
No doubt in the concluding part of their 
judgment the Privy Council point, as the 
ground of their decision, to the rule of Hindu 
Law that the grandson has a right to the 
estate independent of the father; but they go 
on also to remark that the late Chief Justice 
of this Court, who delivered its judgment, 
has rightly applied the principles of Hindu 
Law to the facts of the case. We must, there- 
fore, turn to the latter judgment to see how 


the rule of Hindu Law in question was 
(3) 6 Bom. L. R. 925. 
(4) 9 Bom. L. R¢595; 5 C. L. J. 888; 11 C.W.N, 478; 
2M, L T. 161; 17 M. L, J, 184 (P. C.). 
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applied by this Court to the facts before it 
in Wasanirao v. Anandrao (3). The Chief 
Justice holds the grandson not bound by his 
father’s release because of the circumstances 
of the transaction. In euch case where the 
question arises, it must be decided on its own 
facts. Itis true that a son takes a vested 
interest by birth in ancestral estate; but it 
is not true that because he has that indepen- 
dent existence, he is absolutely independent 
of his father, where the two are joint and 
where the son is a minor. The father has 
the right in cortain cases and under certain 
conditions to alienate the estate and bind his 
son by the alienation; ina partition among 
the members of the joint family, of which the 
father and the son are co-parceners, the 
father represents both himself and his son; 
and in all transactions the father has power 
to act on behalf of the sonas well as on his 
own especially where the son is a minor. It 
would be contrary to the letter and the 
spirit of the Hindu Law to hold that a father 
has no power to bind his son by any trans- 
action regarding family rights. In Anandrao 
Vinayek v. Administrator General of Bombay 
(5), it has been held that where it is donbt- 
ful whether the property with which the Will 
of a deceased Hindu purports to deal is 
ancestral or self-acquired, the assent of 
his only son to the provisions of the Will, 
some of which are favourable and some 
unfavourable to his interest and that of his 
sons, will bind the latter as well as himself, 
upon the ground that “it was in the nature 
of an assent to a family arrangement intended 
for the welfare of the whole family.” In such 
arrangements the father represents and has 
power to bind his minor sons in the absence 
of fraud or other circumstances sufficient in 
law to vitiate the transaction. This follows 
from the text of Vyas which is quoted and 
explained by the Mitakshara as authorising 
even a single co-parcener in a family to bind 
such of its members as are minors by certain 
transactions which are entered into "for the 
sake of the family” (The Mitakshara Stokes : 
Sec. I, pl. 28 and 29; page 376). The kind of 
transactions given there is merely illustrative. 

In all such cases what has to be looked to 
is whether and having regard to the circum- 
stances surrounding the transaction and its 
abject, the father acted so as to bind both 
himself and his minor sons, 


(5) 20 B. 450. 
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In the present case the 2nd appellant was 
a minor when his father Ramdas, the Ist 
appellant, executed the release; the 8rd 
appellant was utero matris at the time and 
was, therefore, in the eye of Hindu Law, a 
born son. It is urged by the 2nd appellant 
that his father’s release is not binding upon 
him, because, upon the admission of his 
grandfather, the first respondent, Chabildas, 
made in answer to a question in cross- 
examination, the grandfather did, not con- 
sider his grandsons as members of his family 
and took no notice of them in the matter of 
the release. That answer is perfectly cpn- 
sistent with the fact that the grandsons were 
. included for the purposes of the transaction, 
in their father. Its object was to settle once 
for all, all dispute and doubt among the 
members of the family as to the question 
whether any and what portion of the pro- 
perties held by Chabildas was self-acquired, 
and to give him absolute dominion over it, 
Ramdas and Cursondas obtained in the 
properties admitted to be ancestral their 
respective shares, according to Hindu Law, 
which included those of their sons, and 
also the share of their father. The -effect 
of the transaction was to separate them 
in estate from their father and settle finally 
the character of the property excluded from 
the release as his self-acquisition so as to give 
him absolute control over it; and that sepa- 
ration and settlement by the very nature and 
plain intention of it affected the grandsons 
also. There was no necessity, therefore, 
of taking any special notice of these sons ar 
considering separately their interests, which 
were involved in those of their respective 
fathers. Thatis the presumption warranted 
by Hindu Law and there is nothing in the 
cireamstances of the case to rebut it. 

The next question is as to the right 
of the lst respondent Chabildas toa de- 
claration as to certain ornaments of the 
value of Rs. 40,000 or thereahouts. These, 
he alleges, he had made for the use of his 
‘first wife, Vijkorebai, who died in 1888 and 
that they belong to him as his self-acquired 
property. His son by that wife, the Ist 
appellant, Ramdas, claims them with his 
brother Cursondas, as the Stridhan of their 
mothér, the said Vijkorebai. The learned 
Judge in his judgment under appeal has 
found the ornaments to be Vijkorebai’s 
Stridhan but he has disallowed Ramdas’s 


INDIAN CASES. 


[1910 


claim on the ground that on her death her 
daughter, Bhanumati, sister of the appellant 
Ramdas, became heir to the ornaments under 
the Hindu Law. The Ist appellant Ramdas 
in appeal contends that the ornaments formed 
the anvadhaya stridhan of his mother, because 
they were gifts to her from her husband (his 
father Chabildas) made subsequent to their 
marriage through affection, and that, as such, 
her son and daughter became on her death in 
equal shares entitled to them by right of heir- 
ship. Itis unnecessary to decide this point, 
because clearly the claim of the sons to the 
ornaments is time-barred. Vijkorebai having 
died in 1888, the right to claim the ornaments 
and their possession accrued then to Ramdas 
and Cursondas Ramdas admits in his deposition 
that he knew his mother had ornaments; that 
his father has had possession ofthem since her 
death. No suit was brought for the recovery 
of the ornaments from the father within three 
years from the time the sons and daughter 
became entitled to them. So this claim of 
the sons must be held to have become barred 
in 1892 unless it was kept alive by an ac- 
knowledgment of their right by the father 
or in some other way recognized by law. No 
plea that the claim was kept alive was set up 
in the Court below. All that appears in the 
evidence is that the father long after the right 
of the sons had become barred by limitation 
expressed his willingness to divide the orna- 
ments among his sons and daughter, if they 
came to an agreement amiong themselves. 
But that was no acknowledgment of liability, 
becanse it was after the sons had lost their 
right. Ramdas admits that even then his 
father made conflicting statements. Under 
these circumstances, under section 28 of the 
Limitation Act, the right of the sons to the 
ornaments became extinguished at the deter- 
mination of the period within which they 
ought to have sued but did not sue to recover 
the ornaments. The declaration given in the 
decree to the Ist respondent in respect of 
them must be upheld. 

Objection was raised by the appellants 
during the hearing of this appeal to the 
maintenance of the suit as one for declaration 
in the absence of any prayer for consequential] 
relief. There was no need for that prayer 
because there was no consequential relief to 
seek. The object of the suit was to get rid 
of the blot or cloud on the Ist respondent’s 
title occasioned by the claim of his sons and 
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grandsons in repudiation of the release and 
in such a case a suit for bare declaration lies, 
under section 42 of the Specific Relief Act 
[Hem Chandra Sanyal v. Sarnamooyt Debi (6), 
Raja Rampal Singh v. Balbaddar Singh (79). 

It was also urged that the suit for decla- 
ration was time-barred because the right now 
claimed by the respondent Chabildas had 
been first denied in 1896 and more than six 
years had elapsed since then before this suit 
was filed to take it out of the period pres- 
evibed in article 120 of Schedule II to the 
Limitation Act. It appears that in 1896 
the first respondent contemplated filing a 
suit like the present and had a plaint drafted 
with that object, But he deposes that he 
did not file the suit, because, when he showed 
counsel’s opinion to his sons, they said no. 
thing .against that opinion. The first 
appellant says in his evidence that the suit 
contemplated was intended to be a friendly 
suit. There is practically no evidence to 
show that thé lst respondent’s right under the 
release was definitely denied or at least 
disputed in such a way as to give him a cause 
of action. This plea of limitation does not 
appear to have been argued in the Court be- 
low, judging from the fact that nothing is 
said about ib in the judgment under appeal. 

Lastly, appellants complain thatthey have 
been unfairly saddled with the costs of defen- 
dants Nos. 10, 11 and 9 by the decree under 
appeal. Thequestion of costs in a suit is, 
generally speaking, in the discretion of the 
Judge trying it. “A Court of appeal is 
averse to interfere with the discretion of a 
Judge of first instance in awarding costs’ 
and rarely, if ever, exercises its power except 
in cases in which some question of principle 
is involved and the principle is violated” 
[Khushal Sadashicve v. Punamchand Jasrupjt 
(8)]. In the present case the learned 
Judge has thrown the costs of defend- 
ants Nos. 10, 11 and 9 on the present appel- 
lants, who were co-defendants with those de- 
fendants, without assigning any reason. 
There may be cases in which a defendant may 
fairly be made to pay the costs of a co-defen- 
dant but there must be materials before the 
Court for the exercise of discretion in that 
manner. Here there were no materials; and 


there is no principle or authority for order- 
(6) 22 C, 354. 
(7) 29 I. A. 203; 4 Bom. L. R. 832; 60. W. N. 849; 
25 A.L a 
(8) 22 B. 164 at p. 107, 
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ing a defendant to bear the costs of an un- 
suceessful co-defendant. 

The decree appealed from must be amended 
as to the costs of defendants Nos. 9,10 and 11 
in the Court below. Those costs must be borne 
by the said defendants and not by the present 
appellants. In other respects the decree is 
confirmed. The first respondent must have 
his costs of the appeal from the appellants; 
and the appellants must have their costs of 
theappeal from the respondents who were 
defendants Nos. 10, ll and 9. These latter 
costs to be calculated on the footing that the 
appeal as to the said respondents was in res- 
pect of costs only. ; 

Macleod, J.—I have had an opportunity of 
reading the judgment just delivered by my 
brother Chandavarkar and I concur with him 
in the conclusion he has arrived as tothe re- 
sults ofthe appeal. 

On the question whether the suit lay as 
framed against the Ist appellant I am of opi- 
nion that if he and his deceased brother had 
adopted the right line of defence they would 
have succeeded on the issue. The plaint dis- 
closes the most extraordinary misjoinder of 
parties and causes of action. The plaintiff has 
made defendants his separated sons, their wives 
and children, his children by his second wife, 
the wife herself, and his brother who is joint 
witb the plaintiff as regards certain ancestral 
immovable property but otherwise separate, 
and his married daughter. It is alleged in 
para 20 of the plaint thatall the defen- 
dants are interested to deny the plaintiff's ab- 


solute power of disposal over the property 


then in his possession but the only cause of 
action he could have had against his separated 
sons was a denial by them that the re- 
lease of 1889 was binding on them. They 
could not be said to be interested in denying 
the plaintiff's absolute power of the property 
in his possession unlessit could be said that 
any party who executesa legal document is 
interested to deny that he is bound by his own 
signature. The plaint,therefore, disclosed no 
cause of action against the sons Ramdas and 
Cursondas except possibly as regards the 
ornaments, If, therefore, they had contented 
themselves with raising this defence the suit 
as against them must have been dismissed, 
Their written statement, however, may be 
taken as having remedied this defect in the 
plaint since they therein denied that they 
were bound by the release of 1889. If they 
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were bound by the release the lengthy inquiry 
into the earnings of the plaintiff since 1836 
was quite unnecessary. 

Then again they mixed themselves up with 
plaintiff's claim inrespect of the ornaments 
by contending in para 16 of ‘their written 
statement that they had become entitled to 
these ornaments. 

- I agree that the decree of the lower Court 
should be varied so far as ib directs the 
appellants to pay the costs of respondents 
Nos. 2, 8and 4. 

Those respondents, originally defendants 
Nos. 9,10 and 11, were brought on to the 
record by the plaintiff for his own purpose and 
as they have raised no objection to the decla- 
ration he asked for, their costs should hava 
been paid by him. From one of the Exhibits 
on the record it appears thatin 1896 counsel 
advised the plaintiff he would have to pay such 
costs. LIknowof no authority under which 
the present appellants could be directed to 
pay the costs of these co-defendants in a case 
of this nature. Itis nob a question of dis- 
eretion, it is question of principle. If co- 
defendants are ordered to pay a plaintiff's 
costs theremay be circumstances under which 
the Court may allow one of them if he has 
paid the plaintiff's costs to recover them from 
the other, or where a plaintiff is directed to 
pay the costs of-defendant A and have them 
over from defendant B, the Court may direct 
Ato pay B, but the position of the parties is 
totally different in this case. The appellants 
are only responsible for the costs of the plain- 
tiff caused by their unsuccessfully contesting 
his right to the relief claimed. They cannot 
be responsible for the costs of other defen- 
dants to the suit with whom they had no 

‘eoncern. Ft wassuggested that the costs of 
these defendants were increased owing to the 
eontentionsattitudeof the appellants, but there 
was no necessity for these defendants to 
incur any costs if they did not dispute the 
plaintiff's claim as between the plaintiff and 
defendants Nos. 10 and 11 the suit was clearly 
a friendly one. I shonld like to add a word on 
the portentous size of the paper-book in this 
appeal. I think with a little discretion and 
management ib might have been considerably 
reduced, A large number of Exhibits have 
been printed quite unnecessarily, and I think 
might have bean omitted by arrangement 
between the parties. Rule 735 of the 
Bombay High Court Rules certainly pre- 


scribes that in an appeal from a decree the 
paper-book shall contain tnter alta document- 
ary evidence putin on-bshalf of the plaintiff 
and defendant and if this is to be considered 
as rendering it necessary to print all document- 
ary evidence put in af the hearing either the 
Rule should be amended or more care should 
be exercised at the hearing when putting in 
documents which have merely been referred 
to by witnesses as having been executed, but 
the contents of which have ltttleor no bearing 
onthe case. I refer particularly to docu- 
ments Jike Wxs. V to A3 which take up 35 
pages of the printed book. 
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manant Settlement— When presumptionarises —Riparian 
gights—River changing cowrse—Right to old bed— 
Private property —Right of fishery—Tidat river—Change 
of course—Continuanse of fishery rights. 

It cannot be presumed asa matter of law that the 
boundaries of an estate as shown on the thak or the 
survery map are identical with the boundaries as they 
stood at the time of the Permanent Settlement; but it 
is open to the Court to presume, in the circumstances 
of a particular case, that the condition of the locality 
has not changed materially between the date of the 
Permanent Settlement andthe time of the Revenue 
Survey. 

Jogadindra Nath Roy v. Secretary of State, 30 C. 291; 
5 Bom. L. R.T; 70. W. N. 193; 30 L A. di, 
Ananda Hari v. Secretary of State,3°C. L. J. 316 and 
Hemanta Kumari v. Secretary of State, 30. L. J. 560; 
1 M. L. T. 175, relied upon. „~ 

Tf a river leaving its natural channel goes in another 
course, the former belongs to them who are the 
owners of the soil; that is, if a river changes its 
course, the old course of the river, if not part of the 
public domain, must be taken to become private 
property, and as part of the same, the owner of the 
soilis entitled to all beels in which water remains bub 
which do not communicate with the river except in 
times of flood. 

Gray v. Anund Mohun, 1864 W. R. 108, Hem Chan- 
dra v. Jagadindra, 9 O. W. N. 934 and Ishan Ohandra 
y. Upendra Nath, 12 O. W. N. 559, relied upon. 

The proposition that the right of fishery in a 
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navigable river is not affected by reason of a change 
in the course of the river, that is, when a tidal and 
navigable river shitts its course, the fishery rights 
continue to subsist in the river in its new course, “has 
been maintained in along serics of decisions, some- 
times not without considerable doubt and reluctance. 

Ishar Chund v. Ram Chund, 1 M.S. R. 295; 221 
(New Edition); Kaleesoondur v. Dwarka Nath, 18 W. R. 
460, Krishnendro v. Surnomoyee, 21 W. R. 27, Tarini- 
chur nv. Watson, 17 C. 968, Jogendra Narayan vy. Craw- 
ord, 82 0, 1141; 2 ©. L. J. 569, Hem Chandra v, Joga- 
dendra, 90. W. N. 984, Ayub Alis. Daya Bibee, 12 ©. 
W. N. 105, Sibessury Dabee v. Lukhy, 1 W. R. 88, 
Mayor of Carlisle v. Graham, L. R.4 Ex. 361; 38 L. J. 
Ex, 226; 21 L. T. 183; 18 W. R. 318, referred to. 

Appeal from the decrees of the Sub Judge 
of Nadia, dated June 18, 1907. 

Babus Jogesh Chandra Roy, Shorosht Charan 
Mitra and Amulya Charun Mitra, for the 
Plaintiff-Appellant in No. 440 and the Re- 
spondent in No. 536. s 

Babus Dwarka Nath Chuckerlutty and Hara 
Prosad Chatterjee, for the Defendants-Respond- 
ents in No.440 and the Appellants in No. 536. 

Judgment.—tThe subject-matter of 
the litigation which has given rise to these 
appeals is an inland shest of water known as 
Beel Sonadanga in the deserted bed of the 
river Bhagirathi. The plaintiff, who is the 
proprietor of Pergana Bagowan, claims the 
disputed property as situated within the 
ambit of his estate. His case is that in 1562 
his predecessor-in-interest sued for recovery 
of possession of this property, but as it was 
found.that the predecessors of the defendants 
had at that time a right of fishery therein, 
the suit was dismissed [Pertab Chunder v. 
Unoda Persaud (1). He now asserts that 
since then the condition of things in the 
locality has changed and the beel has been 
completely isolated from the river so as no 
longer to form an adjunct or armlet thereof 
in-any sense. Accordingly, he prays fora 
declaration that the defendants have lost 
the right of fishery found in their favour 
in the previous litigation, and that he is 
entitled to recover possession of the soil as 
well as the water, together with mesne profits. 
The defendants are proprietors of Jalkar 
Kasitmpore in Pergana Ukra as also their 
painidar and their ¢zaradar under him. The 
claim has been resisted substantially by the 
palmdar, and his contention has been that the 
beel is part of his Jalkar Kasimpore, and that 
in any event, there has been no such change 
of the conditions of the locality since 1862 as 


to render inoperative the decree made in 
(1) (1868) Sevestre 754, 


thatyear. It has further been pleaded in the 
alternative that if the condition of the locality 
has changed and the sheet of water has been 
isolated from the main channel of the river, 
such isolation took place more than 12 years 
before the commencement of the suit which 
is consequently barred by limitation. Upon ` 
these pleadings, several issues ‘were raised, 
among which reference need be made only to 
three, namely, jirst, whether the disputed 
property is situated in the estate of the 
plaintiff known as Bagowan or within the 
estate of the defendants known as Ukra; 
secondly, if the disputed property is not part 
of Jalkar Kasimpore but is comprised within 
the estate of Bagowan, whether it has been 
completely isolated from the main channel of 
the river; and thirdly, whether the suit is 
barred by limitation, The learned Subordinate 
Judge had found upon the first of these issues, 
only partially in favour of the plaintiff. 
Upon the second question he has found 
against the defendants and has held upon the 
evidence that the complete isolation of the 
beel from the channel of the river took place 
in 1898. In this view he has answered the 
third question in favour of the plaintiff. The 
result of his decision, therefore, has been to 
give the plaintiff a decree for possession of 
that portion of the beel which is found by the 
Commissioner to be comprised within his 
estate. Against this decree, both parties 
have appealed to this Court. On behalf of 
the plaintiff, it has been argued that the 
decision upon the question of the true boun- 
daries of the plaintiff is erroneous, as it is 
founded upon the Revenue Survey Map of 
1855-7, whereas it ought to have been rested 
upon the map of Major Rennell which was 
published about the year 1780, although the 
survey upon which it was based was made by 
Major Rennell and his co-adjutors during the 
years 1764 to 1773. On behalf of the defen- 
dant, the decision of the Subordinate Judge 
has been assailed on three grounds, namely, 
jist, that the Court below ought to have held 
upon the evidence that the condition of the 
locality has not materially altered since 1862 
and that the previous decision is still 
operative between the parties: secondly, that if 
the condition of the locality has changed, the 
alteration took place more than 12 years 
before the suit; and, thirdly, that the defen- 
dant is entitled to enjoy the right of fishery in 
the disputed sheet of water which he and 
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his predecessors have exercised for many 

years past, independently of the question, 
whether or not the beel has been now com- 

pletely isolated from the main channel of the 

river. . 

In so far as the appeal of the plaintiff is 
concerned, there is clearly no substance in it. 
His contentionis that the rights of the parties 
ought to have been determined, not with 
reference to the survey map but on the basis 
of the map of Major Rennell. As has been 
pointed out, however, by the Commissioner, 
there are serious difficulties in connection 
with the reproduction of the map of Major 
Rennel and its comparison with the locality. 
In the first place, there is no permanent land 
mark within a convenient distance from the 
disputed locality which might furnish a 
satisfactory test to determine whether the 
reproduction is correct or not. In the second 
place, the exact locality in Caleutta, which 
was adopted by Major Rennell as his starting 
point, is not definitely known, and even a small 
error in the assumption, we make in this 
respect, may lead toa substantial difference 
in the result. In the third place, as has been 
repeatedly pointed out by this Court, the 
map of Major Rennell was not prepared for 
revenue purposes, and its chief object was to 
show the course of rivers and the different 
routes passing through the country. There 
is further nothing to show that when the 
decennial settlement was made in 1789 which 
was made perpetual in 1798, the survey made 
by Major Rennell and his associates was 
adopted as the basis of the settlement. In 
fact, no evidence is available to show that 
the condition of the locality might not have 
changed considerably between 1764-73 when 
the survey was made, and 1789, when the 
decennial settlement took place. In the 
fourth place, the land marked Bugghea on 
the map of Major Rennell, which is alleged 
by the plaintiff to correspond to his perma- 
nently settled estate, Perganah Bagowan, has 
no ascertainable boundaries Under these 
circumstances, we are unable to uphold the 
contention of the appellant that the map of 
Major Rennell ought to be accepted as the 
basis for the determination of boundaries of 
the estate of the plaintiff. If we were to do 
so, we would have to use the map for a pur- 

_ pose for which it was never intended to be 
used: ib would not be right to accept as a 
basis forthe determination of the boundaries 


a 


of permanently settled estates, a survey which 
hac been made 25 years before for the pur- 
pose of showing mainly the courses of river 
and land routes throughout the country. 
(Markham on Indian Surveys, published by 
the order of the Secretary of State in 1878, 
page 398: Kally Kissen Tagore v. The Secre- 
tary of State (2) (decided by Ameer Ali and 
Pratt, JJ. on the 21st June 1898), Watson v. 
Sree Sunderd (8); (decided by Maclean, C. J., 
and Banerji, J. on the 30th May’ 1901); 
The Administrator General v. The Secretary of 
State (4), (decided by Brett and Woodrooffe, 
JJ., on the 9th June 1904]. The proceedings 
in the Court below, therefore, cannot be success- 
fully challenged. The Commissioner as well 
as the learned Subordinate Judge have done 
the best they could with the map of Major 
Rennell, which has been rightly used to deter- 
mine the course of the river Bhagirathi 
before the time of the Permanent Settlement. 
But the boundaries of the estate of the 
plaintiff have been determined with reference 
to the survey map which is practically the 
only material available for the purpose. No 
doubt, as observed by their Lordships of the 
Judicial Committee in Jagadindra Nath Roy 
v. Secretary of State (5), it cannot be pre- 
sumed as a matter of law that the boundaries 
of an estate as shewn on the thak or the 
survey map are identical with the boundaries. 
as they stood at the time of the Permanent 
Settlement; but it is open to the Court to 
presume, in the circumstances of a particular 
case, that the condition of the locality has not 
changed materially between the date of the 
Permanent Settlement and the time of the 
Revenue Survey, [See also Ananda Hari v. 
Secretary of State (6) and Hemanta Kumari v. 
Secretary of State (7)]. In fact, in the 
present case if such presumption was not 
made, the plaintiff would find it impossible 
to establish that the disputed property or any 
portion thereof is situated within the ambit ` 
of his permanently settled estate. We must 
consequently overrule the objection ‘taken by 
the plaintiff in his appeal. 

In so far as the appeal of the defendant is 
concerned, it is in our opinion equally un- 

(2) R. A. No. 105 of 1896. 

(3) R. A. No. 52 of 1899. f 

(4) R. A. No. 335 of 1901. 
X (6) 80 ©. 291; 5 Bom. L. R. 7; 7 C. W. N. 193; 30 1, 

(6) 3 0. L. J. 316. 

(7) 3 O, L. J. 560; 1 M. L. T, 175, 
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nable. The first ground urged on behalf of 
the defendant is that the decision in the 
litigation of 1862 operates as res judicata and 
that the condition of the locality has not 
altered since then soas to make that decision 
inapplicable. It may be conceded that the 
decision in the suit of 1862 is conclusive 
upon the question of the then condition of the 
locality, namely, that the disputed sheet of 
water was connected at that time with the 
channel of the flowing river Bhagirathi; but 
the question of the condition of the disputed 
property at the time of the commencement of 
the suit, that is, on the 2nd February 1905, 
has to be determined upon the evidence. 
The report of the Commissioner who made 
the local investigation and the oral evidence 
of the plaintiff are conclusive upon the point. 
It has been proved beyond the possibility 
of dispute that whereas at the date of the 
previous suit boats used to pass up and down 
for the greater part of the year over the 
channel which then connected the flowing 
river with the disputed property and the 
water was considered as holy as Ganges 
water by the people of the neighbourhood, at 
the time when this suit was commenced, ro 
communication remained between the flowing 
river and the disputed property, and the 
consequence of this isolation was that the 
water had lost all sanctity in the estimation 
of the people of the locality. The evidence 
adduced on both sides makes it reasonably 
plain that it is during the high floods only 
‘that boat traffic becomes possible and this 
condition continues only during the excep- 
tional periods when the river practically 
jinundates the surrounding country. In so 
far, therefore, as the first ground urged in 
the appeal of the defendant is concerned, it 
cannot be sustained, and the disputed sheet 
of water has been rightly treated by the 
Court below as completely isolated from the 
flowing. river. 

In so far as the second ground is concerned, 
it raises the question of the precise point of 
time when this isolation took place. It 
appears from the report and map of the Com- 
missioner that within a few years previous 
to the institution of the suit, there were three 
channels of communication between the dis- 
puted sheet of water and the river. About 
12 or 13 years before the suit, two of these 
channels which united at a short distance 
from the river, silted up, and the eastern 


channel alone was left the sole means of 
communication between the disputed sheet of 
water and the river; and the latter also silted 
up about 1898. There is evidence to show 
that in the latter year the Magistrate had to 
take steps to forbid the discharge of water 
from the beel into the river by means of an 
opening made between them. In spite of. 
this, there was a similar attempt in 1905 
when a number of cultivators applied to the 
Government for permission to open a passage 
for the discharge of water from the beel into 
the river. In the face of this evidence, it is 
impossible to hold that the complete isolation 
of the disputed sheet of water from the river 
took place at any time antecedent to 16958, 
As the suit bas been commenced within 12 
years from that date, no question of limitation 
obviously arises. The second ground urged 
by the defendant cannot be sustained. 

In so far as the third point taken on behalf 
of the defendant is concerned, it is mani- 
festly opposed to principle as well as author- 
ity. The argument of the defendant in 
substance is that as he and his predecessors 
have exercised right of fishery over the dis- 
puted sheet of water which atone time formed 
part of the channel of flowing river Bhagi- 
rathi, he has retained that right even though 
the river has changed its course and the sheet 
of water has been completely isolated there- 
from. This position cannot possibly be 
maintained. It was ruled so far back as 1864 
by Mr. Justice Norman in thecase of Gray 
v. Anund Mohuu (8), that if a river leaving 
its natural channel goes in another course, 
the former belongs to them who are the 
owners of the soil; in other words, if a river 
changes its course the old course of the river, 
if not part of the public domain, must be 
taken to become private property, and as part 
of the same, the owner of the soil is entitled 
to all beels in which water remains but which 
do not communicate with the river except in 
times of floods. The learned Judge supported 
this view by reference to a passage from the 
Institutes of Justinian (Bk. 11, Text. I, 
section 28), and observed that it had been 
recognised so far back as 1808 by the Bengal 
Sudder Court in the case of Gopianath v. Rem 
Chunder (9). The principle is clearly enunci- 
ated in the following passage from Ulpian, 

(8) (1864) W. R. 108. 


(9) 1 Maen. Select Report 304; (New Edition) 228; 
Sevestre 467. 
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which is quoted in the Digest, 43, 12-17, and 
is translated in Ware on Roman Water Law, 
section 22: ‘In like manner, if a river 
leaves its bed and begins to flow elsewhere, 
whatever is done in the old bed is not sub- 
ject to the interdict, because not done in the 
public river, as the bed belongs to the 
neighbours on each side, or else the bed be 
“longs to the occupant if he has fields marked 
off thereon. Certainly, the bed ceases to be 
public. Also the new channel which the 
river has made, although it was private, 
begins nevertheless to be public, becanse it 
is impossible that the channel of public river 
should not be public.” The same view has 
been repeatedly confirmed as beyond reason- 
able dispute, in the cases of Nubkishen v., 
Uchenootanund (10), Hurreehur v. Chundeechurn 
(11);Rama Nat’ v. Ishan(12);Hem Chandra v. 
Jagadindra (18) and Ishan Chandra v. Upendra 
Nath (14). It will be observed that the pro- 
position, which we are invited to affirm in 
answer to the intention of the defendant, does 
not require us to hold that the right of fishery 
in a navigable river is not affected by reason of 
a change in the course of the river, though 
that proposition also has been maintained in 
a long series of decisions, sometimes not 
without considerable doubt and reluctance 
[Ishur Chand v. Ram Chund(15);Kalee Soondur 
v. Dwarka Nath(16); Krishnendro Chowdhry v. 
Surnomoyee(17); Tarini Ohurn v. Watson (18); 
Jendra Narayan v, Crawford (19); Hem 
Chandra v. Jagadindra (13); Ayub Ali v. 
Daya Bibi (20)]; the contrary view was appa- 
rently taken in the cese of Szbessury Dabec 
v. Lukhy Dabee (21), which accords with the 
decision in Mayor of Carlisle v. Graham (22), 
and the doctrine was held inapplicable to 
cases of gradual and imperceptible change in 
the course ofa non-tidal and non-navigable 


(10) (1856) Beng. 5. D. A. R. 878; Sorestre 465, 


(11) TE Beng. S. D. A. R. 641. 
(12) (1863) Sevestre 463. 
(18) 9 0. W. N. 984. 
(14) 12 0. W. N. 559. 
(15) (1807) 1 Macn. Select Rep. 295; 221 (New 
Edition). 
(16) 18 W. R. 460. 
(17) 21 W. R. 27. 
(18) 17 0. 983. . 
(19) 32 G. 1141; 2 O. L. J. 569. 
(20) 12 ©. W. N. 105. 
(21) 1 W. R. 88. 
(223 (1869) L. R. 4 Ex. 961; 38 L. J. Ex, 226; 21 L. 
T. 133; 18 W. R. 318, 


river in Narendra Chandra v. Suresh Chandra 
(23). The two propositions namely, first, 
that when a tidal and navigable river shifts 
its course, the fishery rights continue to 
subsist in the river in its new course, and 
secondly, that the old dried up bed of the river, 
if not originally part of the public domain, 
becomes private property so as to entitle the 
owner of the soil to all beels left therein 
completely isolated from the new course of 
river, are closely related to and complements 
of each other, but ib is not’ necessary for our 
present purpose to affirm the former, because 
the second, if maintained, is sufficient to 
entitle the plaintiff to a decree. In so far 
as the first of these propositions is concerned, 
it may be conceded that there is ample room 
for divergence of judicial opinion, as is clear 
from the cases of Mayor of Uarlisle v. Graham 
(22); Miller v. Little (24) [which tend to 
show that therule trenches upon one of the 
universally recognized incidents of territorial 
proprietorship, namely, that the right of 
fishery is aninseparable incident of the right 
to the soil] and St. Louis v. Rutz (25) [which 
tends to support the view maintained in this 
Court]; (see also Doss on Riparian Rights, 
374, where a weighty destructive criticism is 
directed against the Rule, and Moore on 
Fisheries, Chapter XXI, where upon areview 
of the authorities the rule is restricted to 
cases of gradual and imperceptible change 
in the course of a river). But whatever 
controversy there may be as to the reasonable- 
ness of the first proposition, there is no in- 
telligible reason why the second should not 
be maintained, for even if it be conceded that 
the effect of a change in the course of a 
tidal and navigable river is to entitle theowner 
of a fishery right therein to exercise his right 
in the newchannel to the detriment of the pri- 
vate owner whose property has beensubmerged, 
there is no conceivable ground why when the 
river has again changed its bed, such private 
owner should not have exclusive enjoyment 
of what has always remained his property. 
[Lopez v. Muddun Mohun Thakoor (26) and 
Secretary of State v. Krishnamon? Gupta (27)]; 
and this view is supported by the principle 
that right of fishery is identified with the 

(23) 10 C. W. N. 540; 40. L. J. 51. 

(24) (1878-79) L. R. 2 Ir. 304; 4 L. R. Ir. 302. 

(25) (1891) 138.U. 5. 226; 34 Law Ed. 911. 

(26) 13 M.I.A. 467; 5 B.L.R. 521; 14 W.R.(P. C.) 11. 

(27) 29 C. 518; 6 ©. W. N. 617; 4 Bom. L. R. 587; 
29 I. A. 104, ‘ 
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soil [O Neill v, M'Erlaine (28)]. In. fact as 
the right of fishery onght, in ordinary course, 
to follow the title to the soil, [Forbes v. 
Meer Mahomed Hossein (29); Murphy v. Ryan 
(30); Neill v. Devonshire (31)], ib is difficult to 
appreciate how a stranger can claim a right 
of fishery in an inland sheet of water, the bed 
whereof is in private ownership. Whatever 
criticism, therefore, may ba directed against 
the first of the two propositions above stated, 
itis clear that the second is well- founded on 
principle, and as it is amply supported by a 
long course of authorities, it cannot be suc- 
cessfully challenged. In any event, if there 
is any case in which the doctrine of stare 
decisis should beapplied, it is this, for as Lord 
Cranworth observed in Young v. Robertson 
(32), the Courts must be very guarded 
against shaking the validity of long established 
decided cases, as otherwise the security of 


property and titles to land mightbe endanger- 


ed. The third ground urged on behalf of 
the defendant must, therefore, be overruled. 

Thereis, however, one minor point upon 
which the decree of the Court below requires 
modification. The learned Subordinate Judge 
has decreed to the plaintiff exclusive posses- 
sion of a portion of the beel and has granted 
him joint possession of the remaining portion 
which is situated partly within the estate ‘of 
the plaintiff and partly within that of the 
defendant. This, in our opinion, is likely to 
lead to practical inconvenience, and may 
prove a fruitful source of dispute, when the 
right of fishery is exercised. Itis desirable, 
as regards the portion of the beel which lies 
within- the properties of both the parties, 
that it should be divided and the boundary 
between the two estates demarcated. This 
may easily be done by the appointment 
of a Commissioner, as the boundary line 
between the two‘ estates. has been depicted 
on tbe case .map. We accordingly direct 

that this be done by the Court below in exe- 
`” cution of the decree and possession be deli- 
vered to the parties, of the separated portions. 
Subject to this variation, the decree of the 
Subordinate Judge must be affirmed, and as 
both the appeals have failed, there will þe 
no order for costs. 


, Decree affirmed. 
(28) (1863) 16 Ir. Ch. R. 280. 
(29) 12 B. L. R..210; 20 W. R. 44. 
(30) (1868) I. R. 2 Ch, 68 at p. 143; 16 W. R. 678. 
(81) (1882) 8 App. Cas. 135; 81 W. R. 622, 
(82) (1862) 4 Mac. H. L, 814 at p. 345, 
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-MADRAS HIGH COURT. 
First Civin Apresar No. 78 or 1906. 
April 1, 1210. 

Present:—Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Abdur Rahim. 
THIMMAKEE AND OTHERS—APPELLANTS 
versus 
PARAMESERI AND OTHERS—RESPONDENTS., 

Hindu Law —Aliyasantana Lawand usage—Acquisition 
of property by manager of a joint family-—-Presumption 
that ıt was acquired out of joint funds and for the family 
—Presymption of Law—Onus of proof of separate 
acquisition, 

Where the de facto manager of an Aliyasantana family 
acquired properties in his own name which he con- 
veyed to his wife and children: 

Held, that the presumption of law was that it was 
acquired with the family funds and for the benefit of 
the family and tho onus lay on those asserting that it 
was the separate acquisition of tho acquirer to prove 
it to be such. 

Dhunookdharee Lall v. Gunput Lall, 10 W. R. 122; 
11 B. L. R. 201 (Note), distinguished. 

Appeal against the decree of the Sub- 
ordinate Judge’s Court of South Canara, in 
Original Suit No. 42 of 1903. 

Mr, K. Narayana Rao, for the Appellant. 

Mr. P. U. Lobo, for the Respondent. 

Judgment. 

White, C, J.—This is an appeal by the 
plaintiffs—(and there is also a Memorandum 
of objections) against the decree in a suit 
by certain members of a family governed by 
the Aliyasantana law to recover on behalf of 
the family certain properties which the plain- 
tiffs allege belonged to the family and were 
acquired out of family funds. The members 
of the family are to be found in the pedigree 
which is set out in the judgment of the 
learned Subordinate Judge. One Chennamma 
is the ancestress. She, I suppose, may be 
described as the founder of the family. She 
is found by the learned Subordinate Judge to 
have died in the year 1883. She left certain 
daughters who pre-deceased the parties to the 
suit. She left a daughter by name 
Timmakke “who is the lst plaintiff in the 
suit. Timmakke has several children who 
are the other plaintiffs to the suit. Chen- 
namma also had a daughter called Akku, older 
than Timmakke. Sheis the 6th defendant 
in the suit. This Akku has a son who is the 
7th defendant in the suit. The only male 
child of Chennamma was Devapparai. He 
died in 1902. His widow is the Ist defendant. 
The 2nd, 3rd, 4th and 5th defendants are her 
Then there are two other defen- 
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already referred. They take the side of the 
defendants and they have been made defen- 
dants in the suit. 

Shortly before Devapparai’s death, he exe- 
cuted a conveyance, which is Exhibit VIII 
inthe case, by which he purported to convey 
the whole of the properties in dispute to his 
wife the Ist defendant and to his children, 
the defendants Nos. 2 to 5. The properties 
which came down from Chennamma and 
which are admitted to be family properties 
are described in paragraph 32 of the judg- 


ment of the learned Subordinate Judge. I. 


need not repeat what he has said with regard 
to them. The mode in which the properties in 
dispute were acquired—properties which the 
plaintiffs say Devapparai in fraud of his family 
conveyed just before his death to his wife and 
children, is-described in paragraph 386 of the 
judgment. The first issue in the suit is 
“Whether the deceased Devapparai was the 
de facto manager of the family of plaintiffs 
and defendants Nos. 6 and 7?" The finding 
as to that by the learned Judge is in the 
affirmative and I do not think that is contest- 
ed. Iéven if it is contested, I think the find- 
ing is right. What the Judge actually finds 
is first in paragraph z5: “The conclusion that 
I come to is that both Devapparai’—the 
only male—‘ and the 6th defendant”—— his 
elder sister—“ managed”. Then in dealing 
with the secoud issue he says: “ Devapparai 
has been found to have been one of the de 
facto managers of the family”. Sol think 
his finding ccmes to this : that Devapparai and 
the 6th defendant were both de facto managers 
and that the 6th defendant by virtue of her 
position as the eldest member of the family 
was the de jure manager. 

Then the second issue is “whether the plaint 
jtems Nos. 1 to4 were acquired by the said 
Devapparai from his private funds and from 
the private, funds of Ist defendant ’’—that is 
his wife— or were they acquired from family 

funds as alleged by plaintiffs.” Tho final 
` conclusion at which the learned Subordinate 
Judge arrived with reference to this issue is 
inthe nature of a compromise. He finds that 
the total value of the property is Rs. 7,000 
and to the extent of Rs. 1,820 it was 
acquired out of family funds and out of 
the private funds of Devapparai tothe extent 
of the balance. So it works out that the 
plaintiffs get a decree for the properties which 
they claim in the ratioof 91 to 350. Both 
sides are dissatisfied with this. The 
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plaintiffs contend that they are entitled to a 
decreein the terms of their plaint. The 
defendants say that the suit ought to have 
been dismissed in its entirety. , 


Now in dealing with the case the learned 
Subordinate Judge puts it thus under the 
second issue in paragraph 29: “As Devapparai 
has been found to have been one of the de facto 
managers of the family,. there is a presump- 
tion inlaw that his acquisitions were made 
with the funds of the family and for its 
benefit.” Iam not sure that in so putting 
it asa presumption of law, the learned Sub- 
ordinate Judge has not put it too high in 
favour of the plaintiffs; and if it be a pre- 
sumption of law I do not think it can be said 
that that presumption has been rebutted. 
Because, if it is a presumption of law,—even 
supposing there was no evidence beyond the 
facts that Devapparai was the manager, that 
the family was undivided and that he acquir- 
ed these properties even in his own name—if 
it isa presumption of law, then, I think, it 
would follow that the plaintiffs were entitled 
tosucceed. What the Subordinate Judge has 
doneisthis: he has not relied upon or con- 
sidered for ihe purpose of this question, the 
evidence adduced on behalf of the defendants 
against whom the presumption exists; but he 
has considered the evidence on behalf of the 
plaintiffs in whose favour the presumption 
exists; and he has come to the conclusion 
that on their own evidence the family income 
would not have been sufficient to acquire the 
lands in question. Therefore, he says the pre- 
sumption of law which exists in the plaintiffs’ 
favour is rebutted. I am inclined to think 
there is a fallacy in that process of reasoning, 
Now what are the proved and admitted facts 
here? The family is undivided; Devapparai 
was one of the managers and the property 
was acquired in his name. 1 think it must be 
taken on these facts—(I do not know that - 
Mr. Lobo would contest this)—that the onus 
is on the defendants. I do not putitas a 
matter of presumption, I think that on these 
proved and admitted facts the onus is on the 
defendants to show that these properties were 
in fact acquired out of the private funds of 
Devapparai. And the question is: Has this 
onus been discharged P 


Let us just see with reference to this ques- 
tion of the discharge of the onus what was 
the case set up by: the defendants themselves. 
First.I take the written statement, The plea 
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seb up was that the properties were ‘acquired 
by Devapparai for the Ist defendart,” that 
is his wife and his children with funds belong- 
ing to Ist defendant mostly and his own.” 
Then the second issue raised the same ques- 
tion and the issue is: ‘“‘ whether plaint items 
Nos. 1 to 4 were acquired by the said Devap- 
parai from his private funds and from the 
private funds of lst defendant.” Thenif we 
turn to theconveyance executed by Devapparai 
to his wife and children just before his death, 
we find this recital: “The first among 
yow that is his wife “having occasionally 
giventome money to beaugmented, Lhaveaug- 
‘mented the same and along with some money 
of my own I have on your behalf in my name 
purchased our property’—the property 
in question. The defendants wholly failed 
to prove the case which they set up in 
their written statement, which they raised 
in the issues and which is recited in 
the conveyance to them. The learned 
Subordinate Judge deals with this ques- 
tion in paragraph 38. He says: “No 
attempt has been made on the side of these 
defendants to show that any funds of theirs 
were entrusted with Devapparai, and the 
whole evidence ontheir side has been directed 
to show he had acquired money from his 
father, and that he got a dowry (bad?) of 
Rs, 2,000 at the time of his marriage with 
lst defendant.” So we must take it that the 
recital in Exhibit VIII is a false recital, or, 
atany rate, a recital, which the defendants 
never attempted to prove. One witness, who, 
one would have thought would be a material 
witness for the purpose of proving this recital 
for the defendants, if the defendants had been 
in a position to establish the fact therein re- 
ferred to, was the lst defendant herself, and 
she was never examined, Then, is the evidence 
that was adduced on behalf of the defendants 
sufficient to discharge the onus? What are 
the findings with regard to that ? The Sub- 
ordinate Judge says in paragraph 38 that 
the whole evidence on their side has been 
directed to show that he had acquired money 
from his father, and that he got a dowry 
(badi) of Rs. 2,000 at the time of marriage 
with the Ist defendant. Asto this all that 
the learned Subordinate Judge could say is: 
“it seems to me probable that something was 
given by the father, for the Ist plaintiff’ — 
who was Devapparai’s sister—‘ has also 
private properties to the value of about 
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Rs. 6,000.” That is all he says as to the de 
fendants’ case with reference to the alleged 
gifts by the father, and with regard to the 
defendants’ case that he got money from his 
wife, all that the learned Subordinate Judge 
can find is that “the Ist defendant De- 
vapparai’s wife belongs to the very rich 
Bellipadi family and it is probable that he 
received a dowry.” 

It is to be noted that not a single EN 
was put to the plaintiffs’ witnesses in cross- 
examination with reference to the defendants’ 
case that Devapparai had got money from 
his wife or with reference to their case that 
he got money from his father. Can it be 
said that this is sufficient to discharge the 
onus which rests on the defendants? The 
defendants have not printed the evidence ad- 
duced by them in the Court below. But 
Mr. Lobo has called our attention to the evi- 
dence of one of the witnesses, the 6th defendant, 
who stated in the box that the income of 
these properties was never used for family 
purposes and that no other member of the 
family interfered with the management of 
the properties. As regards the management, 
Devapparai being the manager, it is not to 
be expected that the other members of the 
family would interfere. And as regards her 
statement thatthe income of the properties 
was never used for family purposes, the learn- 
ed Subordinate Judge who heard the whole 
of the oral evidence thinks very little weight 
could be attached to it, and I myself do not 
think much weight can be attached to the 
statement of this witness, who is confessedly 
on the side of the defence and who supports 
the case of the defendants. That is the 
only affirmative evidence adduced by the 
defendants for the purpose of discharging 
the onus. It comes to this really, that 
because the plaintiffs set up a case which they 
failed in the opinion of the Judge to prove, 
therefore, the presumption in their favour is 
rebutted. It seems to me that the findings 
of the learned Subordinate Judge with regard 
to the plaintiffs’ evidence that the family 
income was not sufficient are to a great extent 
speculative and based upon his view as to 
the a priori probabilities of the case. His 
finding is that the income would not be 
sufficient to provide funds for the purchase of 
the properties. It might be that the income 
of the family properties was not sufficient. 
But it might well be that there were other 
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sources of income of which the plaintiffs had 
the benefit. The lst plaintiff herself had private 
properties from her father totheextent of some 
Rs. 6,000-0-C andif we are to speculale, one 
may legitimately speculate asto whether that 
fund may not have formed part of the source 
from which the properties were bought. 

I donot propose to discuss the authorities 
which were cited at the bar. The law seems 
to be reasonably clear. I may refer to one 
case which is perhaps the strongest case 
which Mr. Lobo was able to find in his favoar, 
i. e, the case of Dhunookdharee Lall v. Gunput 
Dali (l)a case decided in 1868.. There, accord- 
ing to the head-note, “one member of a 
Hindu family claimed to participate in the 
property possessed by certain other members, 
alleging that it had been acquired from the 
proceeds of their joint estate. It was found 
that the family property was not sufficiently 
large after supporting the members to leave 
surplus funds for the acquisition, and that the 
defendants were at the time pursuing lucrative 
employments, ihe plaintiff being a minor. 
16 was held that there was no ground for the 
usual presumption as to joint family estate, 
and the onus lay on the plaintiff to prove his 

„allegation? But in that case ib was 
found that the defendants themselves were 
“pursuing lucrative employments”, from 
which I presume they derived considerable 
income. There is nothing of thet sort here. 
And whenl turn to the judgment of Mr. 
Justice Miller I find “the defendant Laving 
shown that in acquiring the property in suit, 
he did not use any property whith belonged 
to the joint family, the presumption of joint 
ownership is at once rebutted’. In the case 
before us it cannot be said that the defen- 
dants have established affirmatively that in 
acquiring the property Devapparai did not 
use any family property. One word with 
regard to the point Mr. Lobo made at the end 
of his argument and that is with regard to 
the advance of Rs.800 made in 1882 by 
Devapparai for Chennamma. I think it is 
pretty clear that at that time there was no 
joint family and that Devapparai was then 
acting as Chennamma’s agent. Mr. Lobo’s 
point was that although he was an agent, 
presumably the money was his own and that 
when he afterwards bought the whole of the 
properties after Chennamma’s death he 


himself took the benefit of it, and that it must 
- (1) 10 W. R. 122; 11 B, L. R. 201 (Note). 
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be taken that he was acting on his own 
behalf and with funds of his own when he 
entered into the later transactions. There 
is some force, no doubt, in this. But in the 
first place there is no evidence that Rs. 800 
own money when he 
advanced it. And it might be that although 
he did act on his own behalf with regard to 
the advancing of the Rs. 800, after his 
mother’s death he considered it an advantage- 
ous transaction on behalf of the. family. But 
here again we are in the region of specula- 
tion. There is no evidence as’ to what 
happened. 

I differ from the learned Subordinate Judge’ 
with some reluctance and considerable hesita- 
tion because he has had the advantage of 
hearing this case first hand, and, no doubt, he 
is more familiar with the sentiments and 
habits of the people governed by this branch 
of the law than I am. Bat Ihave to apply 
the law, as I understand it, to the facts 
established, and if Ido that, I am bound to 
hold that the evidence does not discharge the 
onus which rested on the defendants, and 
that the decree to which the plaintiffs are 
entitled is the decree for which they ask. I 
think the plaintiffs are entitled to their costs 
here and in the Court below. 

The memorandum of objections will be dis- 
missed with costs. f 

Abdur Rahim, J.—J entirely agree. 


Appeal allowed. 
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Court of Chingleput, in Original Sait No. 24 
` of 1902, dated the 15th December 1903. - 
Judgment. —The plaintiffs, who are 
the descendants of one Kotikannikadanam Sri 
Thatha Desikar of Conjeeveram, claim for 
themselves and others belonging to that 
family the stotrapata miras in the pagoda of 
Sri Devaraja Swami and the other minor 
shrines in Conjeeveram. They allege that it is 
their duty or their right to recite the San- 
skrit stotrams in praise of these various 
_ deities at the -times and places referred to in 
the schedule attached to the plaint. The 
defendants are some of the Tengalai Brahmins 
of Conjeeveram and they are sued on behalf 
of all the Tengalais. They have got the 
adyapakam miras in all those temples, č. e., 
the right to recite the Tamil prabanthams. It 


is the plaintiffs’ case that when they recite- 


the stoframs, they are disturbed by the 
Tengalais reciting their prabindiams, and 
they accordingly seek for a declaration of 
their right to recite the stoframs on the occa- 
sions referred to in the plaint schedule and 
also for an injanuction to restrain the Teng- 
alais from interfering with their -stotrapatim 
by themselves reciting the prabandham or in 
any other way, The defendants contended 
that there is no such officeas alleged by the 
plaintiffs and there was no income or hon- 
our attached to such officeand that the reci- 
tal of the stotranatam has been given up 
after 1882 when their right to adyapakam 
miras was established by the High Court. 
And they also pleaded limitation. They 
admitted that before 18952 both Vadagalais 
and Tengalais together recited stotrams dur- 
ing the processions of the deity; but such 
recitals were always made in rear of the idol 
aud never in front. The District Judge found 
in favour of the plaintiffs’ contention that 
there is such an office as claimsd by them, 
and that the plaintiffs are entitled, to recite 
the stotram, noton all the occasions referred 
to in tke plaint, bat on certain occasions 
which are referred to in the schedule attached 
to the decree. He also found that office 
belongs exclusively to the Thathachari family 
of Conjeeveram to which the plaintiffs be- 
long. He further held that the emoluments 
are 1/56 of the cake offering, 1/16 of the rice 
offering, if the total is less than 10 measures, 
and if more, then 1/10. Healso found there 
were certain honours attached to the office; and 
they are sadagopam and umbrella. In appeal 
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both parties take excaption to the findings of 
the District Judge, the Tengalais —the defen. 
dants—contending that the plaintiffs ave not 
entitled to recite stotrams on any of the 
occasions referred to, and the plaintiffs, on 
the other hand, maintaining their contantion 
inthe lower Court that they have proved 
their right to recite on all the occasions re- 
ferred to in the plaint, It was also contended 
that no such office as the vecitor of the stot- 
vams has been established. 

It appearsfrom the judgment reported in 
Krishnasami v. Krishnama (1), that the 
Tongalais and the Vadagalais have been 
disputing as to the form of the ceremonial 
worship conducted at Chinna Conjeevaram 


-from the year 1799, as we find that in that 


year the Collector had to prohibit the 
Vadagalais from reciting their mantram in 
the pagoda devoted to their own spiritual 
teacher. There has been continuous litigation 
from that time till 1900 and the present snit 
was instituted in the year 1902. Almost every 
religious ceremony has been in dispute b2- 
tween the parties. Itis, however, settled Lhah 
the Vadagalais ave entitled to recite the 
vedas in all processions behind the idol, and 
also on other oceasions when the veds have 
to be recited. In the lower Court the right of 
the Tengalais to join even as worshippers was 
denied, but- this contention has not been 
maintained before us; and it is now settled 
thatthe Tengalais may join in vedipiraya- 
namas worshippers. It is also finally establish- 
ed that the Tengalais have got the right to 
adhyapakam miras, tat is, the right to recite 
the Tamil prabandham in front of the idol 
on ali occasions when the Tamil prubandham 
has to be recited, both at the time of the 
processions and at services in the pagoda. 
They obtained a decree in the year 1882 
declaring their right to the effect above men- 
tioned and enjoining the Vadagalais not to 
interfere with the Tengalais in the recital of 
the mantram and tho prabandaum otherwise 
than as ordinary worshippers. The contention 
of the plaintiffs now is that the Tengalais are 
reciting the prabandham even ab those times 
when and at those placas where they (the 
plaintiffs) ara entitled to recite the stotras 
in frontof the idol, and the contention of the 
Tengalais is that this suib is merely an 
attempt by the Vadagalais to stop them from 


reciting the prabandhams as they are entitled 
_Q) 5 M. 313. 
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to do in all the processions and also at services 
in the pagoda. It is conceded on both sides 
that when the prabandham is recited stotras 
cannot be recited and vice versa. The question, 
therefore, that we have to determine is whe- 
ther on the occasion referred to in the plaint 
schedule it is the stotram or prabandham that 
has to be recited. 

The burden of proof is, of course, on the 
plaintiffs. And it has also to be remembered 
that the prabandham is to the Tengalais what 
the vedaparayanamis to the Vacdagalais. In 
support of their contention that stotrapatam 
is an office, the plaintiffs rely on Exhibit J. 
This purports to be an extract from some 
record filed about 1810, Its authenticity was 


disputed when it was first produced about the - 


same year. The Sudder Amin before whom it 
was first filed considered it to be genuine. 
The appellate Court did not act uponit. The 
parties are not agreed before us as to whe- 
ther it was found genuine by the appellate 
Court or not. On certain other occasions 
when it ought to have been produced it was 
not produced, and it is difficult to say at this 
distance of time whether the original of 
Exhibit J is genuine or not. The document 
states that sfotram is recited in Panguni, and 
there isno claim so advanced to recite the 
stotram on that occasion. It refers to two other 
occasions when, the stotram is recited, but it 
is not clear from the, document that the 
recital carries with it any special emoluments. 
In these circumstances we prefer to base our 
conclusion in favour of the plaintiffs’ con- 
tention upon the other evidence in the case. 
In 1876, inthe suit which was brought by 
the Tengalais to declare their rights to the 
adhyapakum miras, the Vadagalais raised the 
same contention that is now raised on behalf 
of the defendants; and it was held by the High 
Courtin the case of Krishnasami v. Krishnama 
(1), that the suit was one of a Civil nature 
and that the Tengalais were entitled to the 
declaration of the right which they claimed, 
that is, the right to the adhyapakam 
miras and we can see no distinction between 
adhyapakam and stotrapatam. The one is as 
much an office as the other. And if the plain- 
tiffs’ case is true, the plaintiffs are as much 
under the obligation to recite the stotrams 
as the Tengalais were to recite the praband- 
hams. The only difference alleged is that, as 
the prabandham stands to the Tengalais on 
the same footing as the vedas, prabandha- 
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parayanam must be regarded as compulsory 
and standing ona far higher footing than 
stotrapatam. We do not think this distinction 
is material so faras this contention is con- 
cerned. It may be that where the offerings are 
voluntary, damages cannot be awarded, but 
when voluntary offerings have been actually 
contributed, then the refusal of a person’s 
right to participate in the fund causes damage 
which is a natural consequence of the refusal, 
and the Courts are entitled to award damages 
in such cases. For the reasons, therefore, 
given in the case of Krishnasami v, Krishnama | 
(1), for upholding the contention of the 
Tengalais in that case, we hold that the suit- 
is one cognizable by a Civil Court. 

Then the next question is whether the 
plaintifis have proved their right to recite 
the stotrams at the times and places referred 
to in the plaint. 

a Itis first contended by the plaintiffs that 

It is usual to recite an Tiru Avatara days 
(the birth days) of Sri Swami Perumal, 
Thayar, Andal, Alwar Achariar ete., the 
Varadaraja sthavam, Vuradaraja panchasathu 
and the stoframs made by the respective 
Achariars relating to themselves and recited 
in Achariar sannadhies on their respective 
sathumurat days after the performance of 
pooja and nivedanam at the asthanams and 
the recital of vedam and prabandham, that is, 
after the recital of the vedam and immediate- 
ly after the last two verses of the praband- 
ham recited before nivedanam.” 

The plaintiffs have examined four witnesses 
in support of this claim. Of these the evidence 
ofthe 10th and 17th is not entitled to any 
weight. The 10this a relative of Tha- 
thachariar’s family and, in his own words, 
is a bigoted Vadagalai, and the 17th isa 
stanic and paricharaka. It is not clear that 
the 22nd witness refers to this claim. The 
21st witness is the Petition Manager in the 
office of the Board of Revenue. He says that 
after the Tengalais chant the prabandham, 
he has heard the stotras recited in the asthanam 
of the principal deity. His son-in-law per- 
formed the utsavam for the last 3 or 4 years 
and before that the latter’s father. This wit- 
ness is, no doubt, a Vadagalai, bu this evidence 
receives considerable support from the 
admissions made by one of the principal 
defendants in the case. The 3rd defendant, as 
the 21st witness for the defendants, admits 
that ib was usual to recite sfotrapatam inside 
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the temple before the chief god during 
tiruavataram festival after the sathwmurai of 
the prabandham. His case is that after the 
adhyapakam miras decree of 1882, the Vada- 
galais stopped it. We accept the plaintiff’s 
evidence go far as the stotrapatam. before the 
chief deity alone is concerned. The rest of the 
plaintiffs’ claim as set out above is disallowed. 

_ The 2nd occasion referred to in the plaint 
is the tope festival. Tt is said that when the 
Swami is taken in procession along the street, 
it is usual to recite Varadaraja sthavam and 
Varadaraja panchasathu. The oral evidence is 
thatof the 15th witness. Though a temple 
servant and his evidence, if unsupported, not 
of any weight, itis supported by the state- 
ments made by a number of persons be- 
longing to the Madhva sect before the Second 
Class Magistrate 
of both Vadagalais and Tengalais who put 
questions to them when they were examined 
in connection with stotrapatam. Two of the 
defence witnesses, Nos. 21 and 23, admit that 
stotram is recited when the idol returns to the 
temple, bat they say it is recited behind and 
not before. But as it is admitted that’ the 
recital follows the prabandham which is chant- 
- ed in front, and any stotrapatam behind the 
idol cannot, therefore, interfere with it or give 
rise to any dispute, it is probable this expla- 
nationis made to get rid of the evidence of the 
Madhvas in 1879. It is conceded before us 
that the Tatachariar’s claim to recite the 
stotrams only on the return of the idol to the 


temple and not when it is taken to the tope.. 


We think this claim so modified is proved. 
The decree will be modified accordingly. 

It is next stated in the plaint that “when 
the Swami is taken to Aiyangar Kulam on 
the morning of the Chitra Powrnam? day, 
the stotrams would be recited in the streets 
and twice on returning in the night.” 

On the occasion referred to the idol is 
taken in procession through the streets of 
Dasi, Abdullapuram, Aiyangar Kulam, to 
the temple in that village. The plaintiffs’ 
case is that the sto¢rapatam is recited’ in the 
streets of these villages until the deity arrives 
at the Aiyangar Kulam temple and on the 
return of the idol from the bank of the Palar 
to the ural and also from the Vilakkoli temple 
to the Devaraja Swami temple. 

There is no reliable evidence that it is 
usual when ihe idol returns to sing sfotrams 
between Vilakkoli temple and the Devara- 
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jaswami temple. We, therefore, disallow the 
plaintiffs’ contention. The. evidence of the 
plaintiffs’ witnesses Nos. 4, 5 and 6, all 
Sivites, two of them Village Munsifs, and 
the third a Revenne Inspector, is that while 
the idolis taken in procession through the 
streets of these three villages to Aiyangar 
Kulam temple, stoérapatam takes place, and 
the Tengalais do not recite prabandham. This 
is strongly supported by Exhibit Q, the 
report of the Sub-Magistrate that the Tenga- 
lais were attempting an innovation in 1902 
and it was not the practice for about 50 years 
to sing prabandham. This report was acted 
upon (Exhibit 11). The village is inhabited 
by the Vadagalais. We accept the plaintiffs’ 
evidence accordingly on this point. The plain- 
tiffs’ 21st and 22nd witnesses—the Petition 
Manager of the Revenue Board and the As- 
sistant Superintendent of Survey—speak to 
the stotrapatam between the Palar river bank 
and the ural, They are both Vadagalais but 
their evidence is supported by the admissions 
of the Tengalais, including the 1st defendant, 
that before the decision of the High Court in 
the adhypakam suit, it was usual to recite both 
stofram and prabandham. 

The next item in the plaint refers to the 
claim to recite these stotramson the Sth day, the 
Mohini vesham day, during the Brakmotsavam, 
between Iyalsathu mantapam and the temple 
asthanam, onthe return of the deity to the 
temple. There is a considerable body of oral 
evidence in support of this claim. Subba Rao, 
a second grade pleader, swears that he was 
present for 4 or 5 years before 1900 when 
stotram was recited. Sanjivi Naidu, Tahsildar 
of Saidapet, says that hesaw the Vadagalais 
reciting the stotram in front of the deity. The 
Petition Manager of the Board of Revenue 
was present in 1694 when the stotram was 
recited. The Assistant Superintendent of 
Survey says he was present in 1895, 1896 and 
1897 when also the stotram was recited. The 
plaintiffs’ 23rd witness, now a District Judge, . 
also supports the plaintiffs. Mr. Hartnett as 
defence witness admits the Tengalai goshti 
breaks up at Iyalsathu mantapam. The evi- - 
dence on behalf of the defence is not suffi- 
ciently strong to rebut this. We, accordingly, 
uphold the plaintiffs’ contention. 

The plaintiffs next allege that they are 
entitled to sing the sfotrims between the toll 
gate and the temple during . the Vijia Dasami 


parvettat festival and Rayajikulam floating 
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festival. We have been referred to the evi- 
dence of the 10th, 15th and 17th witnesses. 
Of these the 10th isa relative of the plaintiffs 
anda bigoted Vadagalai. The others are 
temple servants. There is only one witness 
who supported the plaintiffs’ contention, We 
agree with the District Jadge that this claim 
has not been proved. 

It is then contended that when Desikar etc. 
return to their sannadhies after going round 
withthe Perumal on sathumurad day Alav- 
andra stotram and sapthatht are recited. We 
have already considered the evidence with 
reference to the cases of all the saints except 
Desikar. The plaintiff's 16th witness, a 
Thathachariar trustee, alone gives evidence 
to support the plaintiffs. The evidence of the 
22nd witness, the Superintendent, is not clear. 
We are not satisfied that the claim is proved. 
We disallow it. 

i The next claim is to recite the stotram 

during the Pagalpathu uthsavam on the days 
when Desikar is taken to the sannadhd on the 
Terunakshatram day; in Kottayi uthsavam 
during the ten days; on the Iyalpa sathumurat 
day; and when Nammalvar, Kaliyan, Uday- 
avar, Desikar are taken to their sannadhtes.” 
The claim attempted to be proved by the 
evidence is very different from this. See item 
No. 21 in Exhibit U. And the only evidence 
in favour of the plaintiffs besides that of the 
Thathacharis is that of the plaintiffs’ lst 
witness, a Deputy Collector. He was present 
only in 1901. We are unable to hold that the 
claim is proved and we accordingly disallow it. 

The next claim is to recite Varadaraja 
panchasathu during vanabojanam festival, 
when the Swami is taken along the streets in 
the night. The plaintiffs’ Sth, 10th, 15th and 
Qkst witnesses, no doubt, support the claim. 
The 10th witness is a relative of the Thatha- 
chaviar and a ‘bigoted Vadagalai.? The 15th 
is a temple servant. The Sth isa Sivite Head 
Constable, and the 21st is the Vadagalai 
Petition Managerof the Board of Revenue. 
The evidence of the 8th witness is unreliable. 
He is not able to say whether Vedaparayanam 
was going on. The 21st witness was present 
only on one occasion, twenty years before 
he gave evidence in this case, about the 
time of the adhyapakam litigation. There is 
strong evidence on behalf of the defence. 
Among the defence witnesses is a Madhva 
Village Munsif who pays a beriz of Rs. 609. 
We disallow the plaintiffs’ contention, 
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With reference to the claims Nos. 9 and 
10 in the plaint, the right to recite the 
stotrams during the Anushtana Kula Utsavam 
and Bogi Utsavam, we agree with the District 
Judge that they have not been proved. The 
only oral evidence, besides that of the Thatha- 
chariars is that of the 15th witness, an . 
obviously unreliable witness. 

The plaintiffs next claim to recite Vurada- 
rajastavam and Varadaraja panchasathw dur- 
ing the Seevaram parvettaz festival. 

It is conceded that the prabandham is 
sung till the idol reaches Seevaram ; but it is 
said thatfrom the mantapam in the agraharam 
where it halts, till it reaches the hill, there is 
stotraparayanam and on its return also from 
the toll gate to the temple. 

No oral evidence has been referred to in 


. support of this latter claim, Exhibit QQ jis 


insufficient to prove it. That the Vadagalais 
chant the stotrams from the mantapam to the 
top of the hill is proved. The evidence of the 
Revenue Board Petition Manager is supported 
by that of the 9th witness—an apparently 
disinterested witness. The defence lith 
witness first admitted that Vadagalais recited 
Sanskrit prayers in front of the idol. And the 
13th witness, a Sivite, while swearing to the 
Tengalais reciting the prabandhams during 
the return procession, is significantly silent 
as to the procession from the mantapam to 
the top of the hill. 

There remains for consideration the 12th 
claim, that is, the right to recite stotrams 
when Vedanta Desikar of Vilakkoli Kovil is 
taken in procession to the Devaraja Swami 
temple onthe Desikar Sathumurat day. In 
this case fortunately we have documentary 
evidence as to the practice that prevailed. 
It is proved and not disputed that the Ved- 
anta Desikar idol leaves the temple of Vilak- 
koli Kovil in the morning with Tengalais 
chanting the prabandham in front and 
Vadagalais chanting the vedas behind. The 
idol is brought to the four-pillar mantapam. 
There is conflict of evidence as to the usage 
that obtains during the procession after this 
stage is reached. The evidence of the police 
reports is to the effect that the Tengalais 
continue to sing prabandham even afterwards. 
But this is opposed to the reports of the 
Magistrates. It appears therefrom that the 
Tengalais stopped their prabandham and 
the Vadagalais redaparayanam after the idol 
reaches the four-pillar mantapam and after 
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that they begin to sing the stotrams composed 
by Desikar. In 1892 the Magistrate Sanjivi 
Naidu was present when the parties stopped 
prabandham and vedeparayanam respectively. 
Before the Magistrate Subbier in 1900 the 
Tengalais admitted that this was done in 
1892, but only contended that the practice 
was discontinued. It is difficult to believe this 
statement. He ordered that the same practice 
should be followed. The proceedings of Nara- 
singa Rao shows this was the practice in 
1889. The probabilities are also in favour of 
this view. 

We hold accordingly that both prabandham 
and vedaparayanam must be stopped at the 
four-pillar mantapam. Then the idolis taken 
to the Vahana Mantapam which is very near 
the four-pillar mantapam and when the 
Desikar idol starts from ‘the Vahana Mant- 
apam’ the stotrams composed by Desikar 
are chanted till the idol comes back to the 
mantapam after. going round the prakaram, 
Then the stotraparayanam isstopped and the 
idol is removed to a palanquin and the pra- 
bandham and vedaparayanam are re-com- 
menced. 

The decree of the lower Court will be 
modified according to the above findings. 

The parties will bear their own costs 
throughout, 

Decree modified. 


MADRAS HIGH COURT. 
Crvin Apprat No. 180 or 1905. 
April 1, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Abdur Rahim. 
THIMMAKKE AND otnprs—APPELLANTS 
Versus 


AKKU AND ANOTARR-—RESPONDENTS. 

Hindu Law—-dAliyasantana Law and wsage—Joint 
family~Removal of ejman from office—Fraudulent 
support by ejman of alienations made by some members 
of the family —Iisconduct. 

An ejman- of an Aliyasantana family, like the 
Karnavan ofa Malabar Tarwad, is liable to be re- 
moved from office where his conduct is such as not to 
secnre the interests of the family. 

Where the ejman of an Aliyasantana family frandu. 
lently supported alienations made by one of the 
members and gave false evidence.in their support, the 
object being to enrich some of the memberg at tho 
expenso of the rest: 

Held, that the ejman was liable to be removed from 
office. - 

Eravanni Revirarman v. ditapu Revivarman, 1 M., 
158; Kunhamad Hajee v. Kuttiah Hajee,3 M. 169 and 
Kunhan v. Sankara, 14 M. 78, referred to. 


Ar peal against the decree of the Subordinate 
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Judge’s Court of South Canara, in Original 
Suit No. 43 of 1903. 
Mr. K. Naraina Rao, for the Appellant, 
Mr. P. C. Lobo, for the Respondent. 
Judgment. 

White, C.J.—This is an appeal by the 
plaintiffs from the decree ina suitin which 
the plaintiffs are the same parties as the 
plaintiffs in the suit which we have just dis- 
posed of on appeal.* The lst and 2nd defen- 
dants are respectively the elder daughter of 
Chennammaandherson. They were the 6th 
and 7th defendants inthe other suit. The 
plaintiffs in this suit ask for a declaration that 
two mortgages which stand in the name of the 
2nd defendant belong to the family and they 
also ask for an order removing thelst defen- 
dant from the position of ejman. 

According to the finding in the other suit 
which we have accepted, the Ist defendant 
in this suit is the de jure ejman of this 
Aliyasantana family and also de fucto joint 
ejman together with Devapparai. The find- 
ing of the learned Subordinate Judge with 
reference to these two mortgages is in 
paragraph 12 of his judgment. He says “I 
find thet Exhibit’ I,”. (that is the first 
mortgage) “was obtained from private 
funds.” Ue, therefore, upholds that transac- 
tion. He says: “ Exhibit IT,” z.e., the second 
mortgage, “to the extent of Rs. 500 was from 
family funds.” I suppose inferentially he 
‘finds as to the residue that it was obtained 
from private funds of the lst defendant. He, 
therefore, decides in favour of the plaintiffs to 
the extent of Rs. 500-0-0 in regard to the 
second mortgage, and in favour of the defen 
dants with regard to the residue. ` The Ist 
defendant being a de jure manager and for 
certain purposes, at any rate, de facto manager 
with the deceased Devapparai, the onus is, 
no doubt, upon her to show that these 
transactions were entered into ont of her own 
private funds. Jn this case we have specific 
affirmative evidence and definite findings with 
reference to the question as to the source from 
which, it might reasonably be inferred, the 
monies which were advanced under these two 
mortgages were obtained, In paragraph 9 
of his judgment, the learned Subordinate 
Judge says “ The 1st defendant swore in the 
connected suit”—by agreement thelevidence in 
the connected suit is treated as evidence in 
this suit— * * * “that she received 


See Thimmake v. Parameshyi, 7 Ind. Cas, 145 
ante, Ed. 
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Rs. 1,500 from her father.” The learned Sab- 
ordinate Judge does not say so in so many 
words, but I think it must be taken that he 
accepts her evidence, because in paragraph 8 
he says: ‘there is further indubitable evidence 
of lst defendant having obtained money from 
her husband.” Now these two sums of money 
would be sufficient, if not entirely, at any 
rate, to a substantial extent, to provide funds 
for these transactions, which the lst defen- 
dant says were entered into for the benefit 
of herson, and with regard to which the title- 
deeds stand in the name of her son, the 2nd 
defendant. I may say the evidence is not very 
strong; but we are nob prepared to say that 
the learned Subordinate Judge in holding 
that the evidence is sufficient to rebut the 
presumption which arises in a case of this 
sort in plaintiffs? favour, or, in other words, 
to discharge the onus which rests on the 
efendants, we are not prepared to say the 
learned Subordinate Judge in so holding was 
wrong. Therefore, as regards this portion 
of the appeal, we are of opinion that it should 
be dismissed. l 
We now come to a question which, to my 
mind, is one of greater difficulty, and as to 
-which, I confess, L have been in some doubt ; 
and that is the question whether the plaintiffs 
have made out a case for the removal of the 
lst defendant from the management of this 
family. Now the grounds of alleged mis- 
conduct on the partofthe Ist defendant in her 
capacity as joint manager were: first, that the 
two mortgagesin thename of the2nd defendant 
really belonged to the family and that she 
acted in fraud of the family rights in entering 
into these transactions on behalf of her son. 
As to that I have said we are not prepared to 
differ from the learned Subordinate Judge. 
The second ground of complaint is ‘allow- 
ing’—that is how it is put—allowing the wife 
and children of Devapparai to claim the four 
items of property in the other suit. The 
third ground of complaint is playing into the 
hands of Devapparai’s wife’s brother. J do 
not quite know what that means. Mr. Naraina 
Rao did not explain what it means. At any 
rate he did not press the point. Therefore, 
. I may leave it out of consideration. The 
question, therefore, is “was the conduct 
of the Ist defendant with reference to the 
attempt made by Devapparai to secure the 
four items of property which were the subject- 
matter of the other suit, for the benefit of 
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his wife and children a good ground for re- 

moving the Ist defendant from the office of 

ejman ?” Now the principles which have 

been relied on in the cases where this ques- 

tion has arisen are to a certain extent, at any 

rate, in conflict. In the case of Hravanni 

Revivarman vy. Ittapu Revivarman (1) it was 

held that “the position of a Karnavan” of a ` 
Malabar tarwad—~and the law I take it is the 

same in the case of an ejman of an Aliyasan- | 
tana family “the position of a Karnavan is not 
analogous to that of a mere trustee, officer of a 
corporation or the like. The personto whom 
the Karnavan bears the closest resemblance is 
the father of a Hindu family. He should not 
be removed from his situation except on the 
most cogent grounds.” And the learned 
Judges in the course of that judgment observe 
that “the question is not merely whether a 
man is unworthy of his position, for that is 
not the ground for removing him, but 
whether the removal will benefit the 
family.” In the later cases, I do not find that 
this question as to what would be the effect 
of the removal with regard to the interest of 
the family was a matter which was consider- 
ed relevant or at any rate taken into considera- 
tion. In a later case on the subject 
Kunhamad ‘Hajee v. P. P. Kuttiah Hajee (2), 
it’ was held “that the grant of a very 
improvidert lease following on a course of 
conduct pursued for some years, in which the 
interests of the tarwad were persistently 
disregarded, is sufficient. ground for removing 
a Karnavan from the management of the 
tarwad property.” And the same prin- 
ciple seems to have been applied in the 
case of Kunhan v., Sunkara (3). The 
question, as I have said, as to whether the 
appointment of a new Karnavan ora new ejman 
would be likely to be more beneficial or less 
beneficial to the family than the existing 
Karnavan or ejman does not seem to have 
been considered. In the case of Kunhamad 
Hajee v. P. P. Kuttiah Hajee (2), the alleged 
misconduct in the Karnavan was in con- 
nection with what he did and what he 
purported to do as a Karnavan,and it was 
there held that although one isolated impro- 
vident transaction is not in itself a sufficient 
ground to remove him, if an improvident 
transaction was established, that coupled with 
a long course of unbusinesslike or improvident 


(1) 1 M, 153. (2) 3 M. 169. 
(3) 14 M. 78. 
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conduct as Karnavan, constitnted a ground 
for hisremoval. Here we have a good deal 
more than that. The allegation is not 
that the 1st defendant in the discharge of her 
duties as ejman neglected the interests of the 
family, but that she took advantage of her 
position as ejman to enrich her son at the 
expense of the other members of the family. 
The learned Subordinate Judge with regard 
to this question which is raised in the second 
issue says in paragraph 13 of his judg- 
ment :—“ There is no evidence to show that 
lst defendant allowed Devapparai to alienate 
family properties to his wife and children 
under Exhibit VIII, the deed of settlement 
which is the subject of dispute in the con- 
nected suit O. S. No. 42 of 1908, although 
she supported the alienation in the course of 
that suit. It will be seen from the judgment 
in the connected suit that the alienation has 
not been set aside in its entirety.” Well, the 
conclusion at which we arrived in the 
case which we have just ‘disposed of was 
that the plaintiffs had made out a case for 
setting aside the alienations made by Devap- 
parai in their entirety. And it may well be 
that if the Subordinate Judge had himself 
arrived at that conclusion he might have felt 
constrained to hold that a case was made 
out for the removal of the Ist defendant, the 
ejman in the present suit. That may or may nob 
beso, But we have to deal with the case, of 
course, by the light of the conclusions at 
which we have arrived in the other suit; and 
as we have arrived at the conclusion that the 
plaintiffs are entitled to have the alienations 
set aside, it seems to me to follow almost as a 
corollary that we must hold that a case for 
the removal of the Ist defendant from the 
ejmanship has been established. True, in 
that case she was not the party who made 
the alienations, but it was her duty as the 
ejman of the family to protect the interests 
of the family. Not only did she fail to take 
any steps to secure these properties, which 
we have held were wrongly alienated, for the 
benefit of the family, but when the question 
was raised in the Court below she took the 
side of the defendants and went into the 
witness box to give evidence on their behalf. 
It seems to me that being so, we must hold 
that it is impossible to reconcile her conduct 


in connection with Devapparai’s alienations 
and the consequent litigation with a due 


regard for the interests of the family. 
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As regards thequestion whether the present 
agent is physically incapable of discharging 
the duties of her office, I do not think one 
need consider that. In that respect I do not 
think there is very much to choose between 
the two old ladies. They are both consider- 
ably over 60. There is no evidence to- show 
that either of them is physically or mentally 
incapacitated. 

It may be when the present plaintiff 
succeeds to the office of agent, she will seek 
to avail herself of the opportunity to benefit 
her own children. I do not think we are 
entitled to assume that she will do this. 

In coming to the conclusion at which I 
have arrived, I rely mainly upon the conduct 
of the Ist defendant in connection with the 
litigation with reference to Devapparai’s 
alienations to his wife and to his children. 
Mr. Lobo has contended that it is within the 
power of the ejman of an Aliyasantana 
family or the Karnavan of a Malabar tarwad, 
after making due provisions for the mainten- 
ance of the members of the family, to do 
what he liked with the surplus income. And 
he has contended that as regards the 
Rs. 500, the subject-matter of the second mort- 
gage, she was perfectly within her rights in 
giving the son, the 2nd defendant, the benefit 
of it since he was a member of this Aliyasan- 
tana family. Well, I am not prepared to say 
that I accept that contention. But as I have 
said I prefer to rest the conclusion at which 
I have arrived in the main on the conduct of 
the 1st defendant with reference to Devap- 
parai’s alienations and the consequent 
litigation. It seems tome that the plaintiffs 
have, for the reasons I have stated, made 
out a case for the removal of the Ist defen- 
dant, I do not think it necessary, therefore, 
to consider whether it is inthe family 
interests that she should be removed or not. 
In fact, to speak ‘family interests’ in this case 
is rather a misuse of terms, because the family 
consists of the elder daughter of Chennamma, 
z. e., the Ist defendant and her only son and 
the younger daughter of Chennamma and her 
children. It is, therefore, a fight between two 
old ladies. Perhaps it may be said, and not 
unreasonably, that as the younger daughter 
and her progeny are much more numerous 
than the elder daughter and her one child, 
it is more consistent with the interests of the 
family that we should take away the manage- ` 
ment of the family from the Ist defendant, 
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and put it in the’ hands of the younger 
daughter. However that may be, for the 
reasons I have stated the plaintiffs have, in 
- my opinion, made out a case for the removal 
of the Ist defendant, and that follows as a 
corollary to the conclusion at which we have 
arrived in our judgment in the other appeal. 
Accordingly I would modify the deeree of 
the Court of first instance by giving the 
plaintiffs a decree for the removal of the 
Ist defendant and make an order for the 
appointment.of the 1st plaintiff as ejman in 
her stead. In the circumstances we think the 
fair order as to costs will be that cach party 
do bear their own costs. The memorandum of 
objections is dismissed. 
Abdul Rahim, J.—TI agree. : 
Decree modified. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 

Seconp Civin Apvpat No. 427 or 1909. 
July 9, 1910 
Present:—Siv John Stanley, Kr., 
Chief Justice, Mr. Justice Tudball and 

. Mr. Justice Chamier. 
ZAHARIA—PLAINTIFF-—APPELLANT 
versus 
DEBI AND oruers—Derenpants— 
RESPONDENTS, 

Civil Procedure Code (Act Y of 1908), s. 11—Suits 
by two rival pre-emptors—Separate decrees framed in 
both swits-—Appeal against one decree only—Other decree 
becoming final by lapse of time—Res judicata—Two 
decrees cannot be challenged in one appeal. 

Two rival suits for pre-emption were instituted in 
the same Court. The plaintiff in either case was made 
defendant in the other. One plaintiff having been 
found to have preferential right his suit was decreed 
and the other suit dismissed. ‘Two separate decrees 
were framed in both the suits. The losing pre-emptor 
preferred an appeal against one of the decrees and 
allowed the other to become time-barred: Held, that 
cone of the decrees having become final by lapse of 
time, the appeal against the other was bárred by 
res judicata. h 

Chhajjw v. Sheo Sahai, 10 A, 128, followed. 

Damodar Das v. Sheo Ram Das, 29 A. 780; A. W. N. 
(1907) 245; 4 A. L. J. 587, overruled. 


. Batkishen v. Kishan Lal, 11 A. 148, Ramlal v. Chheb 
Nath, 12 A. 578, Ram Kirpal v. Rup Kuwari, 111. A. 
37; 6 A. 269, Mangli v. Narain, A, W. N. (1898) 190, 
Kesho Tiwari v. Sarju Kunwar, A. W. N. (1893) 221, 
Abdul Basit v. Ashfaq Husain, A.W.N. (1903) 211; 4 M. 
L.T. 172, Abdul Majid v. Jeo Narain Mahto, 16 C. 233, 
Mariem Nissa Bibi v. Joynab Bibi, 33 ©. 1101; 10 C. W. 
N. 984; 40. L. J. 149, Gururajammah v. Venkata Krish- 
nama Chetti, 24 M, 350, Panchanada Falam v, Vaithi- 
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natha Sastrial, 29 M. 383; 16 M. L. J. 63, referred to. 

Per Chamier, J.—Tho Code of Civil Procedure 
requires a separate judgment and decree for cach suit 
or appeal and two or more decrees cannot be chal- 
lenged by one appeal. 


Second appeal from the decision of the 
District Judge of Meerut, dated the 29th of 
February 1909. 

Mr, Surendro Nath Sen, for the Appellant. 

Dr. Tej Buhadur Sapru, for the Respondent. 

Judgment. 

Stanley, C. J.—The question for our 
determination in this appeal is one of the 
application of the rule of res judicata. The 
appeal has been laid before a Bench of three 
Judges owing to the recent decision in 
Damodar Dass v. Sheo Ram Dass (1), which 
is in conflict with the earlier decisions of this 
Court. i - 

The appeal arises out of a suit for pre- 
emption. The defendants Deba, Musammat 
Kesar and Musammat Jawitri on 9th of 
August 1907 sold certain zamindari property 
in the village of Newari to Bhuri Singh and 
two others. Thereupon two rival suits for 
pre-emption were instituted in the Court of 
the Munsif of Ghaziabad, one by Manphul, 
which was No. 1404 -of 1908, and the 
other by the appellant Zahariya; which was 
No. 1405 of 1908. By order of the Court, 
Zahariya was made a defendantin suit No. 
1404 and Manphul was made a defendant 
in suit No. 1405 with the object of having 
their respective rights determined. For 
convenience sake both suits were tried to- 
gether without objection by the parties. Issues 
were knit and amongst others the follow- 
ing: — “Has Zaharia, rival. pre-emptor, a pre- 
ferential right against the plaintiff 
(i. e, Manphul); and if not, have both 
vival pre-emptors equal rights.” One judg- 
ment was delivered in the two suits, which 


“was placed on the record of suit No. 1404; 


a copy being placed on the record of suit 
No. 1405. By this judgment the suit of 
Zaharia dismissed and the suit of Manphul 
was decreed. A decree in each suit was 
passed. Zaharia filed an appeal in suit 
No. 1405 but did not appeal against the 
decree passed in suit No. 1404. When his 
appeal came on for hearing the time for 
appeal against the decree in suit No. 1404 had 
expired and the preliminary objection was 
raised to the hearing of the appeal, namely, 


that ib was: barred by the decree passed in 
(1) 29 A. 730; A. W. N. (1907) 245; 4A. L. J. 587. 
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suit No. 1405. It will be observed that it was 
necessary for the determination of suit No. 
1404, that the Court should find whether or 
not Zahariya had a preferential right, or any 
right, to pre-empt as against Manphul. The 
lower appellate Court. allowed the prelimi- 
nary objection and dismissed the appeal. The 
learned District Judge in his judgment ob- 
serves: ‘li is obvious that even under the pro- 
visions of Rule 33, Order XLT, I could not 
set aside the decree in Manphul’s favour to 
which Zahariya wasaparty. Thus ifZahariya’s 
appeal were decreed there would be in exist- 
ence two contradictory decrees. Manphul 


has, I have ascertained, already paid in the- 


money and secured the right of préemption 
over the property. If Zahariya’s appeal 

were decreed, to/which of the two, Manphul 
or Zahariya, should a Courtaward the pro- 
erty?” Against this decree this second 
appeal has been preferred. 

In the case of Chhajju v. Sheo Sahat (2) 
which is a case on all fours with the present, 
the question before us was considered. In 
that case two rival suits for pre-emption 
were instituted in each of which each pre- 
‘emptor was madea defendant in the other 
suit. The suits were tried together upon the 
same evidence and were disposed of by a 
single judgment but by separate decrees. 
In one ofthe suits the pre-emptor obtained 
a decree in the terms of section 214 of the 
former Code of Civil Procedure. In the other 
the pre-emptor obtained a decree subject to 

-the condition that in the event of the first pre- 
‘emptor failing to execute his decree, the second 
pre-emptor should be entitled to execute it. 
There was no appeal against the decree in the 
first suit. Thesecond pre-emptor appealed 
from the decree in his own suit upon certain 
grounds. It was decided in that case by 
Straight and Brodhurst, JJ., that the 
appellant, if he wished to get rid of the deci- 
sion regarding the first pre-emptor’s pre- 
ferential right, should have appealed against 
the first pre-emptor’s decree, and that that 

„decree having become final the question 
between the two pre-emptors could not, be re- 
opened on appeal from thesecond pre-emptor’s 
decree. This decision was followed without, 
so-far as I am aware, a note of dissent in a 
number of cases upto the time of the ruling in 
Damodar Das v. Sheo Ram Das (1). 


(2) 10 A. 128. 
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In the case of Balkishan v. Kishan Lal 
(3), the same question was considered by a 
Full Bench consisting of Edge, C.J., Straight 
and Mahmud, JJ. It was held that the rule 
of res judicata contained in section 13 of the 
Code applies equally to appeals and miscel- 
laneous proceedings as to original suits; that 
having regard to its main object so far as 
it relates to the re-trialof an issue, it 
refers not to the date of the commencement 
of the litigation but to the date when the 
Judge is called upon to decide the issue’ and 
that where after the commencement ot the 
trial of an issue a final judgment upon the 
same issue in another case is pronounced by a 
competent Court (the identity of parties and 
other conditions of section 13 being fulfilled), 
such judgment operates as res judicata upon 
the decision, original or appellate, of the issue 
in the later litigation. 

In Ram Lal v. Chhab Nath (4) Sir John 
Edge, C. J., and Brodhurst, J., in a case 
in which the plaintiff and defendant in a 
suit each appealed separately, and the defen- 
dant’s appeal first came on for hearing and 


_an issue asto whether the plaintiff or the 


defendant had title to certain lands in dispute 
was decided on the facts by the appellate 
Court adversely to the defendant, held that 
the plaintiff's appeal involving the same 
issue which came on for hearing before the 
same Court was barred by the principle of 
ves judicata. The Subordinate Judge treat- 
ed the finding in the first appeal as operating 
as res judicata and the learned Judges in 
their judgment approve of his ruling saying 
that although section 13 (of the former Code 
of Civil Procedure) would not apply still 
the principle of res judicata applied and that 
section 18 of the Code is not exhaustive as 
was pointed out by their Lordships of the 
Privy Council in the case of Ram Kirpal v, 
Rup Kuari (5). 

The rulelaid down in Chhajyu v. Sheo Sahai 
(2) was followed in Mangli v. Narain (6), 
Kesho Tiwari v. Sarju Kunwar (7), Munna v. 
Nisar Ali, S. A. No. 764 of 1891 (decided on 
the 9th of August 1893), Ajaib Ali Khan 
v, Musammat Asliaf Jahan Begam, S. A. No. 
140 of 1899 decided on the lth of 

(3) 11 A. 148. 

(4) 12 A. 578. 

(5) 11 L A. 87; 6 A. 269. 


(6) A. W. N. (1893) 199. 
(7) A. W. N. (1893) 221, 
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February: 1901; Musammat Aziman v. 
Abdullah, Second Appeal No. 208 of 1907, 
decided on the 3rd of January 1908; and 
Abdul Basit v. Ashfaq Husain (8). 

The only conflicting authority in our 
Court, so far as IL am aware, is that of Damodar 
Das v. Sheo Ram Das (1). 

In that case none of the authorities of 
this Court appear to have been cited and no 
reference whatever is made to any such, but 
reliance is placed upon two decisions of the 
Calcutta and Madras High Courts respective- 
- ly. 

T shall now refer to these cases but first 
I would refer to the case of Abdul Majid vV. 
Jew Narain Mahto (9). In that case Mitter 
and Macpherson, JJ., held that the decision 
of an issue ie one of two suits tried together, 
which is not appealed against, cannot be 
treated as res judicata so far as the same 
issue was concerned in an appeal against the 
p—decision in the other suit, 

In Mariamnisa Bibi v. Joynab Bibi (10), 
the facts were these. Two Muhammadan 
c)-widows Marimnisa Bibi and Joynab Bibi 
brought two separate suits for the recovery of 
their dowers from the estate of their 
deceased husbands. A question was raised 
in these suits whether two houses belonged to 
the estate of the husband. By consent of the 
parties the Subordinate Judge tried both 
the suits together and disposed of them in 
one judgment,it being found that the two 
houses belonged to Mariamnisa as her separate 
property. Two separate decrees were drawn 
up in accordance with that judgment, The 
other widow Joynab preferred an appeal 
against the decree in her own suit mainly on 
the ground that the conclusion arrived at by 


the Subordinate Judge in the suit of Mar- ` 


jamnisa Bibi respecting the title to the two 
houses was erroneous, bub no appeal was 
preferred in Marimnisa’s suit. At the hearing 
of the appeal a question was raised on behalt 
of Mariamnisa that the judgment in her suit 
not having been appealed against operat- 
ed as res judicata. It was held by Ghose, 
C.J., and Harington J, (Rampini J, dissent- 
ing) that there was no bar of res judicata. 
Rampini, J., in his judgment referring to 
section 13 of the former Code observes at p. 
1107 of the report: “It has also been said 


that the words ‘former suit? in section 13 
(8) A. W. N. (1908) 211; 4 M. L. T. 172. 
(9) 16 C. 288, 
(10) 33 C. 1101; 10 O. W. N. 934; 4 C, L. J. 149, 
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cannotrelate to Mariamnisa Bibi’s suit, as both 


‘suits were tried simultanevusly and disposed of 


by one judgment. But there were two distinct 
suits, two sets of pleadings and issues; and 
though the two suits were disposed of by 
one judgment, this is an irregular procedure 
sanctioned only by consent but not expressly 
allowed by any section of the Code of Civil 
Procedure. In the eye of the law there were 
two judgments, one in each suit, though the 
Subordinate Judge may have delivered the 
same judgment in both suits. Hence there 
were necessarily two appeals. Mariamnisa 
Bibi’s suit was certainly the one first institut. 
ed, but be that as it may, as laid down in 
Gururajanumah w. Venkata. Krishnama Chetti 
(11), it is thedateof the decision, which deter- 
mines which is the ‘former’ and which is the 
‘scond’ suit, and Mariam Bibi’s suit was cer- 
tainly finally decided on the 30th of November 
1908, while Joynab s suit is still pending 
final decision in this appeal. I, therefore, 
consider that Abdul Majid v. Jew Narain 
Mahto (9) was wrongly decided, and I would 
accordingly reter the question of the correct- 
ness of the decision in it to a Full Bench.” 

I agree in the view. Ghose, ©. J., in his 
judgment refers approvingly to the decision 
in Balkishan v. Kishan Lal (8). He remarks 
at page 1116: “It may be accepted as correct 
that the expression ‘former suit’ as occurr- 
ing in that section, as the Allahabad High 
Court has held in the case of Balkishan v. 
Kishan Lal (8), and which has been approv- 
ingly quoted by the Madras High Court in 
the case of Gururajammah v. Venkatakrish- 
nama Chettd(11)does not relate to the date of 


commencement of the litigation, but to 
the time when the Judge is called 
upon to decide the issue, and that the 


rule contained in section 13 is not limited 
to the Courts of first instance and that it 
equally applies to the procedure of the first 
and second appellate Courts by reason of 
sections 582 and 587 respectively, but still the 
question here is which is the judgment that 
operates as a bar in this case?” The learned 
Chief Justice seems to have based his deci- 
sion entirely upon section 13 of the Code of 
Civil Procedure of 1882. At page 1114 he 
says ‘section 13 of the Code of Civil Proce- 
dure upon which the decision of the question 
referred to rests, runs as follows:-—(quotes 
the section).” 


(11) 24 M. 850, 
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In Gururajammah v. Venkata Krishnama 
(11), the decision in Balkishan v. Kishan Lal 
(3), was approved of and followed by Sir 
Arnold White, ©. J., and Davies, J. 


In the later case, however, of Panchanda ` 


Velan v. Vaithinatha Sastrial (12) a different 
view was taken. In that case cross suits 
between the same parties on the same facts 
were tried together and judgment was given 
on the same day but separate decrees were 
passed, and an appeal was preferred against 
one of the decrees alone. It was keld by Sir 
Arnold White, C. J., Subramania Ayyar and 
Davies, JJ., thatthe decree unappealed did 
not operate as a bar under secbion 13 of the 
Code of Civil Procedure, 1882, so as to 
preclude the appellate Court from dealing 
with the decree appealed against. We find no 
reference in the judgment to the earlier 
decision of the Court in Gururajmmah v. 
Venkata Krishnama (11). The judgment is 
very short. The learned Judges observe that 
technically, no doubt, the appeal ought to 
have been in both suits but no weight is given 
to the technicality. The learned Judges say: 
“We do not think that either under section 
13 of the Code of Civil Procedure or on 
general principles, the doctrine of res judicata 
has any application to the facts of this case. 
The doctrine does not apply when, as here, 
the very object of the appeal, in substance if 
mot in form, is to get rid of the adjudication 
which is said to render the question which the 
appellate Court is asked to decide res judicata.” 
Later on they observe: “It would lead to 


startling results if we were to hold that an. 


appellate tribunal is precluded from dealing 
with the question which comes before it on 
appeal because an inferior Court, upon the 
same facts, but in a case other than the case 
under appeal had given a decision which had 
not been appealed against, at the same time 
as the decision in the case under appeal.” 
The learned Judges do not. point out what 
would be the startling results to which they 
apprehended a contrary conclusion would 
lead. An appellate Court is bound to apply 
the rule of res judicata even though the 
decision is the decision of an inferior Court, 
provided that, that Court was competent to 
decide the case. 

I am of opinion after careful consideration 
of the arguments which have bsen addressed 
to us by the learned Vakil and Advocate for 

(12) 29 M. 333; 16 M, L. J. 63, 
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the respective parties that the case of 
Ohhajju v. Shes Sahai(2), and the subsequent 
decisions of this Court which followed it were 
rightly decided. The decreé obtained by 
Manphul stands unreversed and is binding 
upon the appellant, The time for impeaching 
it has expired and I am not aware of any 
procedure by which this decree can now be 
rendered nugatory. It was suggested during 
the argument that if the appeal of Zahariya 
be heard and a decision be obtained in his 
favour, the appellate decree in his favor will 
have the effect of superseding the former 
decree, but this cannot be, A decree unless 
it be a decree which is a nullity by reason 
of, for example, fraud, cannot be superseded 
éxcept it be upon appeal in the regular 
course. This being so, if we acceded to the 
argument addressed to us weshould have two 
inconsistent decrees on the files of the Court, 
This would be a most serious anomaly and in 
execution proceedings would canse a complete 
impasse. I would, therefore, dismiss the appeal. 

Tadbal, J—I concur, 

Chamier, J—I concur. The Court of first 
instance wrote only one judgment but a copy 
of that judgment was placed upon the record 
of the second suit. The case must be treated, 
in my opinion, as if two separate judgments 
had been prepared. There were, of course, two 
separate decrees. The Code of Civil Pro- 
cedure requires a separate judgment and 
decree for each suit or appeal and two or 
more decrees cannot be challenged by one 
appeal, In the absence of a provision enabl- 
ing a Court to consolidate suits and appeals 
and pass one judgment and one decree 
instead of as many judgments and decrees ag ` 
there are suits or appeals, I see no escape 
from the conclusion that in a case like the 
one before us or in a case like that of Abdul 
Basit v. Ashfaq Hussein (8), the appellant 
must file two appeals if he wishes to avoid 
the bar of res judicata, 

By THE Court.—The order of the Court is 
that the appeal be dismissed with costs. 


Appeal dismissed, 
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BENGAL AND NORTH-WESTERN RY. CO. V, HAJI MUTSADDI. 


ALLAHABAD HIGH COURT. 
Seconn Cryin APPRAL No, 1270 or 1909. 
June 9, 1910. 

Present:--Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
BENGAL ann NORTH-WESTERN 
RAILWAY COMPANY—Derexpants— 
APPELLANTS 
versus 
"HAJ I MUTSADDI AND ANOTAER— PLAINTIFFS 
— RESPONDENTS. 

Railways Act (IX of 1890), s. 80—Negligence-—~ Com- 
pensation--Liability of one Railway for loss taking 
place on another Railway. 

The Railway Company receiving goods for carriage 
over a foreign Railway is liable for. loss of the goods 
even thongh the loss did not occur upon “their 
‘system. 

Certain packages were delivered to a Railway 
Company for carriage to Howrah. The consignor 
signed a risk-note whereby the Company was exoner- 
ated from all liabilities except for wilful negligence. 
Owing to the doors of the waggons not being securedly 
fastened, some of the packages were lost: Held, that 
it was the duty of the Railway Company to see that 
the doors of the waggons were fastened so that the 
goods of the consignors might be carried over the 
line with reasonable security, and that the Company 
were liable for the loss. 

Second appeal from the decision of the Dis- 
trict Judge of Gorakhpur, dated 2156 Sep- 
tember, 1909. 

Mr. J. N. Ohoudhri (with him Dr. Satish 
Chandra Banerji), for the Appellants. 

Mr. Gokul Prashad, for the Respondents. 

Judgment.—This appeal arises out 
ofa suit for damages for short- delivery of 
parcels of hide consigned by the’ plaintiffs to 
the defendant Company at a station on their 
line for carriage to Howrah, on the East 
Indian Railway. A risk-note was signed by 
the plaintiffs’ servant in virtue of which the 
goods in question were conveyed at a lower 
rate. According to this note the Company 
‘is liable for the loss of one or more complete 
packages forming part of a consignment 
through the wilful neglect ofthe Railway 
administration, provided that the term ‘wilfal 
neglect’ be not held to be fire, robbery from a 


running train or other unforeseen event or ` 


accident. Five of the packages which were 
consigned by the plaintiffs were nct delivered 
at Howrah, and it is in respect of these pack- 
ages that the suit was brought, 


Both the Courts below have decreed the 
plaintiffs’ claim. The lower appellate Court in 
its judgment finds that the loss of the goods 
was due to the negligence of the Railway, that 


the waggon in which they were carried was 
not properly fastened, and that the means 
used by the railway for the safe carrying of 
goods were quite ineffective and that thefts 
were constant.'Then he refers to an answer 
made by a servant of the Hast Indian Railway 
to a question put to him as to the security of 
the fastening of the doors of their waggons 
and heobserves “The methods they use are 
such” that to quote one of the Hast Indian : 
Railway servants, “the opening of a waggon 
can be easily done by any body.” 

Now if the Railway Company had know- 
ledge, as we assume from the finding’ of the 
Court below it had, that the fastening of the 
doors of their waggons was absolutely in- 
secure-and ineffective, and that constant 
thefts were taking place, it was their duty 
to see that these fastenings were made more 
secure so that goods of consignors might be 
carried over the line with reasonable security. 
Upon the evidence the Court below has 
found that there was on the part of the 
Railway Company wilful neglect. We should 
not be disposed to differ withit as to this in 
view of the statement of the servant of the 
East Indian Railway Company which we have 
quoted. 

Then it is said that the loss in question 
has been provedto have taken place not on 
the defendants’ line but on the Hast Indiar 
Railway line and itis argued that the defe 
dant Company are not responsible for < 
loss which occurred on another system. This 
argument is met, we think, satisfactorily by 
the provisions of section SO of the Indian 
Railways Act, IX of 1890. That section 
provides that suits for compensation for, 
amongst other things, less of goods where 
the goods are booked through over the Rail- 
ways of two or more Railway administra- 
tions may be brought either against the Rail- 
way administration to which the goods were 
delivered by the consignor or against the 
Railway administration onwhose Railway the 
loss occurred, | 

“The Railway Company receiving goods for 


carriage over a foreign Railway is liable for 
. loss of the goods even though the loss did not 


occur upon their system. 

In view of the findings of fact; this appeal 
has, in our opinion, no force, we dismiss it 
with costs, including fees in this Court on the 
higher scale. | 

. ` Appeal dismissed. 


Vol. VIN 
DHANPAT SINGH V. JOHURMAL. 


CALCUTTA HIGH COURT. 

Suconpv Crvie Appean No. 2623 or 1907. 

July 8, 1910. 
Present: —Mr. Justice Sharf-ud-din and 
Mr. Justice Doss. 
DHANPAT SINGH KULARI AND orHers— 
Dorey pants—A PPELLANTS i 
4 versus 

JOHURMAL TUSIMAL AND OTEERS— 
PLAINTIFFS— RESPONDENTS, 

Right of sywit—Mohunt of idol—Executor of last 
mohunt——De facto manager of endowed property — 
Right to bring rent suit—Plaint, amendment of—De 
facto manager” instead of “executor”— Whether charac- 
ter of suit is changed. 

After the death of the last mohunt, the plain- 
tiffs as his execntors began to manage the endowed 
properties and also the deb sheba of the idol and as 
such they were in possession: 

Held, that they were entitledto act for the idol as 
long as no mohunt was appointed and to sue for the 
rent of the properties. 

The plaintiffs brought a suit for 
ecutors furnished 
Mohunt shebait of the idol”, The plaint was 
amended by substituting the names of the plain- 
tiffs “as de facto managers and persons interested 
in the endowment”: 

Held, thattheamendment did not alter the character 
of the suit. 

Appeal from the decreeof the District Judge 
of Sylhet, dated May 18, 1907, modifying that 
of the Munsif of that place, dated June 19, 
1905. 

Babu Brojo Lal Chuckerbuity, for the Ap- 
pellants, 

Babu Tara Kishore Chowdhury and Dhiren- 
dra Lal Kasigir, for the Respondents. 

Judgment. 

Sharf.ud.din, J—The plaintiff in this case 
sued the defendants for the rent of some 
houses belonging to the Idol Jagannath Jiu. 
The last mohunt of the endowed property 
was a person named Mukunda Das. He died, 
but before his death he madea Will. By 
that Will he made the plaintiffs executors 
and appointed them trustees of the endowed 
properties. The plaintiffs, after the death 
of the mohunt, obtained probate of his Will 


rent as “ex- 


and have since been managing the deb sheba of” 


the idol ; and, as such managers, they have 
brought the present suit. 

The defendants denied the right of the 
plaintiffs to sue for rent, on the ground: 
that the late mohunt, Mukunda Das, had no 
power to will away the properties belonging 
to the idol. 

The Court of first instance decreed the suit. 

The decree of the Munsif was affirmed by 
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the District Judge, after allowing an amend- 
ment of the plaint by substituting the names 
of the plaintiffs as de facto managers and per- 
sons interested in the endowment instead of 
executors of Mukunda Das and trustees of the 
endowed properties. 

The defendants have now appealed to 
this Court: and the grounds urged by the 
learned pleader who appeurs on their behalf 
are, first, that the amendment was contrary 
to law, inasmuch as it altered the character 
ofthe suit; and, secondly, that even if the 
amendment can be allowed, the plaintiffs can- 
not sue for rent, as they are strangers and 
practically trespassers. 

The suit was instituted by the plaintiffs as 
“executors furnished with the probate of the 
Will of the late Mukunda Das Mahanta, 


‘shebatt ofthe idol and trustee of the property 


of the said idol.” In the plaint it was alleged 
that the plaintiffs, under the Will of thelate 
mohunt, took out probate of the Will and 
have been carrying on the skeba, worship, 
of the said idol. Seven issues were framed 
by the first Court ; and the third issue was 
to this effect :—‘Is the suit maintainable in 
its present form ? Are the plaintiffs en- 
titled to sue the defendants for rent?” In 
the decision of this third issue by the Court 
of first instance we have the following 
passage :— Plaintiffs themselves cannot be 
shebaits, but I donotsee why they could 
not manage the deb sheba by engaging proper 
persons to officiate as priests till a mohunt 
is found or appointed. Mukunda Das had 
the right to get rent for the lands and I 
do not see why plaintiffs, as executors of 
Mukunda’s Will, would not get rent from 
the defendants.” So that the question as 
to whether the plaintiffs were or were not 
managing the deb sheba of the idol has been 
considered in the decision of that issue. 
We also observe that in the lower appel- 
late Court’s judgment there is a finding to 
the effect that after the death of one Ram 
Sebak the plaintiffs were the de facto managers 
of the endowment, having obtained posses- 
sion of the office through the help of the 
police. There is no doubt, therefore, that 
after the death of the last mohunt the plain- 
tiffs began to manage the endowed pro- 
perties and also the deb sheba of the idol and 
that as such they are in possession and en- 
titled ta act for the idol as long as no mohunt 
is appointed, 
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It has been urged on behalf of the appel- 
lants that the amendment was not strictly 


according tolaw. Before the amendment ib 


was the idol that was really suing for rent 
through the plaintiffs. After the amendment 
ib was again the idol that was suing for rent 
through the plaintiffs. The subject of the 
suit is a certain sim of money as rent 
for a certain number of years. In fact 
there has been no change between the suit 
as it was originally instituted and the suit 
as amended; the only difference being in 
the description of the plaintiffs. That being 
so, we do not think that the alteration of 
the denomination of the plaintiffs caused 
any change in the character of the suit 
itself. Various authorities bave been shown 
to us, but, as a matter of fact, there is 
not one single authority exactly on the point. 
As de facto managers, under the Hindu Law, 
there can be no doubt that the plaintiffs could 
sue for the rent of the houses in question. 

In the abovecircumstances i think that the 
two points urged on behalf of the appellants 
have failedand that this appeal should be dis- 
missed with costs. 

Doss, J.—This appeal arises out of an 
action t recover rentfroam the defendants, 
who are the tenants, by the plaintiff who 
is described in the plaintas “the idol Jagan- 
nath Jiu represented by the plaintiffs as 
executors and trustees ofthe properties of 
the endowment, under the Will of the late 
shebaté Mukunda Das Mohunta.” Makunda 
Das died without nominating a mohuné as 
his successor. He, however, left a Will by 
which he appointed the plaintiffs and 
certain other persons as executors and 
trustees of the endowment, with powers to 
appoint a manager. The plaintiffs duly ob- 
tained probate of the Will of Mukunda 
Das Mohunt, but, as no mohuné had been 
appointed by them, they themselves on 
behalf of the idoll as duly appointed 
executors and trustees, brought the present 


suit for rent. The defendants did not 
deny their liability for rent. The only 
defence raised by them was that the 


idol was not properly represented in the 
suit and that it was, therefore, not main- 
tainable. 

The learned District Judge held that the 
appointment of the plaintiffs as executors 
and trustees of the endowment was ultra 
vires. But he amended the plaint by sub- 
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stituting for the description of the idol’s 
representatives in the plaint the follow- 
ing description, namely, “de facto manag- 
ers and persons interested in the endowment;” 
and he accordingly gave the plaintiffs a decree 
for rent. : 

The defendants haveappealed to this Court; 
and it has been contended on their behalf 
that the amendment is improper inasmuch 
as it has had the effect of altering the cha- 
racter of the snit. Under section 53 of the 
Code of Civil Procedure, 1882, the Court ` 
had the power of amending a plaint at any 
time before judgment, provided the amend- 
ment had not the effect of converting a- suit 
of one’character into a suit of another and in- 
consistent character. I do not think the 
amendment altered the character of the suit as 
asuit for rent. 

It is then said thatthe idol is not extitl- 
ed toa decree for rent when it is suing 
by persons who are de facto managers of the 
endowment. No authority has been shown 
why, inthe circumstances which have bap- 
pened in the present case, the idol is not 
competent to sue through the plaintiffs. 
They were appointed executors and trustees 
by the late mohunt. They have duly obtained 
probate and have since been carrying on 
the worship of the idol and are in actual 
charge and management of the properties 
of the endowment. In these circumstances 
it appears to me only reasonable to. hold 
that the idol is competent to suethe tenant 
for rent through such persons. Whether 
they are described as executors of the Will 
of the late mohuné and trustees of the pro- 
perties of the endowment or as de facto 
managers of the property, is, to my mind, quite 
immaterial. The real point is whether they. 

“are competent to give the tenant a valid dis- 
charge for payment of rent. There is no 
reason why they should not be able to do so. 

For these reasons, I am of opinion that the 

„decision of the lower appellate Court should 
be affirmed and this appeal dismissed 
with costs, 


Appeal dismissed. 
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~ LAKSHMI NARAIN €. PAZIL MAHOMED. 


CALCUTTA. HIGH COURT. 
 Secop Cryin Arrears Nos. 676 AND 704 
or 1907, 

July 12, 1910. 
Present: —Mr. Justice Sharf-ud-din and 
Mr. Justice Doss. 
LAKSHMI NARAIN DUTT—Derenpint— 
APPELLANT 
versus 
FAZIL MAHOMED AND otHmrs—PLArntirrs 
- —RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), s. 108—Nx 
parte decree, setting aside—Non-service of summons— 
Fi raud-—Separate suit to set aside ex pari te decree— Right 
of suit, when arises. 

It is not open to the defendant against whom 
an ew parte decree has been passed to challenge 
the decree in an independent action on the ground 
that the summons was not served on him. His 


remedy, if he wishes to set ‘aside the ex parte decree | 


on that ground, is by an application under section 108, 
Civil Procedure Code, 1882. ° He cannot have 
that decree set aside in an independent action, 
except by establishing that the decree was obtain- 
ed by fraud. 

Abdul Mazumdar v. Mahomed Gazi Chowdhury, 
-21 C. 605 ; Ridha Raman Shaha v. Pran Nath Roy, 28 
C. 475 ; Khagendra Nath Mahata v. Pran Nath Roy, 29 
C. 395 and Dwarka Prasad vy. Lashhoman Das, 21 A. 
279, relied upon. 


Appeals from the decrees of the Sub-Judge 
of Sylhet, dated January 4, 1907, modifying 
that of the Munsif of Sylhet, dated December 
20, 1905. 


Babus Mohendra Nath Roy and Brojo Lal 
Chuckerbutty, for the Appellant in No. 676 and 
Respondents in No. 704, 

Babus Upendra Nath Mukherjee and Lelit 
Mohun Banerjee, for the Appellants i in No. 704 
and Respondentin No. 676, 


Judgment.—tThis appeal arises out 
of a suit by the plaintiffs Nos. 1 to 5 to 
recover possession of some plots of land. 
The plaintiffs Nos. 1, 2and3 are tle sons 
‘and the plaintiffs Nos. 4 and 5 are the 
daughters of one Nasir Mahomed. The de- 
fendant No.1 purchased the property ata 
sale in execution of a decree passed on a 
mortgage executed in his favour by one 
Jabid Ali. It appears that the plaintiffs 
Nos, 1,2 and 3 were parties to the mortgage 
decree. The- plaintiffs alleged that the pro- 
perty belonged to Nasir Mahomed, and that, 
as heirs of Nasir Mahomed, they are en- 
titled to recover possession. The defendant 
No. 1 alleged that the property belonged to 
Jabid Ali, and that, as purchaser 
interest of Jakid Ali in the property, he is 
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entitled to remain in possession, and that 
at any rate, the plaintiffs Nos. 1, 2 and 3 are 


“bound by the mortgage-decree and are not 


entitled to recover possession from him. 
These allegations raised two cardinal points, 
first, how far were the plaintiffs Nos. 1, 2 
and 3 bound by the mortgage-decree, 
and secondly, whether the plaintiffs had 
established the title of Nasir Mahomed to 
the property. 

As regards the first, the Courts below 
have held that notwithstanding the fact that 
the plaintiffs Nos. 1, 2 and 3 were parties 
to the mortgage-decree, they are not bound 
by it, becauge thedefendant No. 1 has failed 
to prove that the summonses, sale procla- 
mation ete., were served on these plaintiffs, 

With regard to the second question, both 
the Courts below have’ held that the plaintiffs 
have succeeded in establishing that 8, ont of 
the 15 plots claimed in the suit, belonged to 
Nasir Mahomed. 

We are of opinion that the finding of 
the Court below on the first question is not 
sufficient to entitle the plaintiff to maintain 
the suit. It is true that the mortgage: 
decree was ev parte as agains6 the plaintiffs 
Nos. I to3. But notwithstanding this, ib 
was not open to them to challenge it in 


‘an independent action onthe ground that 


the summonses were not served on them. 
Their remedy, if they wished to set aside 
the ew parte decree on that ground, was by 
an application under section 108, Civil Pro- 
cedure Code, 1882. They cannot have that 
decree set aside in an independent action, 
except by establishing that the decree was 
obtained by fraud. See the cases of Abdul 
Muzamdar v, Mahomed Gazi Chowdhry (L) ; 
Radha Raman Shaha v. Pran Nath Roy (2); 
Khagendra Nath Mahata v. Pran Nath Roy 
(3) ; Dwarka Prasad v. Lachhoman Das (4). 

Tt was necessary, therefore, before giving 
the plaintiffs a decree, to come to a finding as 
to whether the mortgage-decree was obtain- 
ed against them by fraud on the part of the 
defendant No. 1. The plaintiffs Nos. 4 and 
5 were, however, no parties to the previous 
mortgage-decree. They are, therefore, un- 
affected by it and are entitled to succeed 
in the present action if they succeed in 


proving that they were in possession of the 
/C1) 21 0. 605. 
(2) 28 O. 475. 
(3) 29 0, 395. 
(4) 21 A. 279. 
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property within 12 years prior to the suit. 
The plaintiffs Nos. 1, 2 and 3 must also estab- 
lish that they were in possession within 
12 years prior to the suit. 

The first Court overruled the plea of 
limitation on the ground that the evidence 
of possession adduced by the defendant 
was not reliable. The lower appellate Court, 
however, has come to no distinct finding 
‘on the point. It is necessury that it should 
come to a distinct finding on the question of 
possession both as regards the plaintiffs Nos. 
1, 2 and 8 and also as regards the plaintiffs 
Nos. 4and 5. 

The case must, therefore, go back tothelower 
appellate Court for a finding on the evidence, 
if any, on the record on each of the two fol- 
lowing points :— 

(1) Whether the ew parle mortgage-decree 
was obtained by defendant No.1 by fraud 
and (2) whether the ‘plaintiffs No.1 to 5 
were in possession of the 8 plots mention- 
ed in the decree of the lower appellate 
Court within 12 years prior to the suit. The 
findings should be returned to this Court as 
early as may be convenient. The question 
of costs will be decided at the final 
hearing. 

As regards Appeal No. 704, it must stand 
over until the arrival of the findings called for 
in Appeal No. 676. 

Case ahan 





CALCUTTA HIGH COURT. 
Cryin Rove No. 1647 or 1910. 
June 15, 1910. 
Present :—Mr. Justice Brett and 

- Mr. Justice Vincent. 

Mohunt SHEO NANDAN GIR—PETITIONER 
VeErSUs 
DHUPAN UPADHYA— Opposite Parry. 

. Religious Endowments Act (XX of 1868), ss. 4, 5, 14, 
18—District Court, power ito appoint trustee— 
Title swit. 

The District Courts have no power to appoint trus- 
tees under section 5 of the Religious Endowments Act 
upon vacancy occurring in the office of the trustee 
unless the property has been actually transferred to 
the former trustee, under the provisions of section 4 
of that Act, by the Board of Revenue or by Govern- 
+ ment. 

. Ittuni Pannikar v. Irani Nambudripad, 3 M. 401, 
followed. ‘ 

But in order that a suit or application. might be 
brought under section 14 of the Act, it is not neces- 
sary ‘that the endowment should ever have been taken 
under the control‘of the Board of Revenue. 


[1910 


Dhurrum Singh v. Kissen Singh, T O. 767; 9 ©. L. R. 
410, Sheoratan Kunwari v. Ram Pargash, 18 A. 227 
and Muhammed Serajul Huq v. Immam-ud-din, 19 A. 
104, relieđ upon. 

The proper remedy for the petitioner is to bring a 
regular suit to establish his right to be appointed 
manager of the endowment., 

Rule against the order of the District Judge 
of Shahabad, dated February 18, 1910, reject- 
ing the application of the petitioner made 
under section 5 of Act XX of 1863 to be 
appointed manager of the Nargadh 1 KAN, in 
the District of Shahabad. 

Babu Surendra Kumar Bose, for the Peti- 
tioner. 

Judgment.—tThe present petitioner 
claims to be entitled to the management of 
an endowment in village Nargada in the 
District of Shahabad and he says that, on 
the 29th November 1904, Mohunt Ram 
Gir who had been the Manager of the muth 
was removed byan order of the District 
Judge of Shahabad. A vacancy in the office 
of the Mohunt being thus created, the District 
Judge appointed Dhupan Gir as manager 
under section 5 of Act. XX of 1863 until 
some other person could, by suit, establish 
his right to succession. There was an appeal 
against this order but it was confirmed. 
Thereafter, the petitioner applied under sec- 
tion 18 of Act XX of 1863 for leave to sue to 
establish his right to succeed to the mazager- 
ship in place of maunt Dhupan Gir. Dhupan 
Gir was not then willing to remain in charge 
of the muth and a compromise was arrived at. 
On the 18th January 1908, the District Judge 
passed the following order: —“Compromised; 
strike off.” After that order, the petitioner 
brought suits as manager of the muth against 
certain persons but, on the 16th August 1909, 
the suits were dismissed onthe ground that 
the petitioner had no right as Mohani to 
bring the suits. The petitioner then, on the 
16th September 1909, applied to the District 
Judge under section 5 of Act XX of 1868 to be 
appointed manager of the muth but, on the 
18th February 1910, the District Judge dis- 
missed the application holding that he had 
no power under section 5 of the Act to make 
the appointment. The petitioner then applied 
to this Court and obtained this Rule on the 
opposite party to show cause why the order 
of the District Judge dated the 18th February 
1910 should not be set aside. 

The main grounds advanced in bes 
of the Rule were (1) that the District 
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Judge seems to have totally failed to 
construe the scope and effect of Act XX of 
1863; (2) that, as landed properties were 
endowed to this muth long before Act XX 
of 1863 was passed, the endowment was 
governed by the provisions of Act XX of 
1863 and (3) that, as the District Judge 
had previously exercised jurisdiction under 
that Act by appointing Dhupan Gir as 
manager, therefore, he ought to have exercised 
the same power again to appoint the petitioner 
as manager. . 
We have referred to the cases bearing on 
these questions and we are of opinion that the 
view taken by the learned District Judge is 
in accordance with law. In the case of 
Ittunt Pannikkar v. Irani Nambudripad (1), 
it was held that the District Courts have no 
power io appoint trustees under section 5 
-of Act XX of 1868 upon a vacancy occurring 
in the office of the trustee unless the property 
has beenactually transferred to the former 
trustee under the provisions of section 4 of 
that Act. It is admittedin the present case 
that there was no such transfer of property by 
the Board of Revenue or by Government. In 
the eases to which our attention has been in- 
vited in support of the Rule, namely, the 
cases of Dhurum Singh v. Kissen Singh (2), 
Sheoraton Kunwari v. Ram Pargash (8) and 
Muhammed Serajul Haq v. Imam-ud-din (4), 
what was decided was that, in order that a 
suit or application might be brought under 
section 14 of Act XX of 1863, ib was not 
necessary that the endowment should ever 
have been taken under the control of the 
Board of Revenue. In the case of Jan Ali v. 
Ram Nath Mandul (5), the distinction was 
pointed out between applications under section 
14 and applications made under sections 4 
and 5 of the Act; and, in our opinion, that 
distinction must be held to apply'in the pre- 
sent case. The application made by the 
petitioner is not one under section 14 of the 
Act but purports to be one made under section 
5 of the Act. Section 5 contemplates the 
temporary appointment of a manager by the 
Court pending the decision by a Civil Court 
of the title of any other applicant to the 
office. It would appear that the present peti- 
tioner in the first instance in 1908 intended 
(1) 3 M. 401. 
(2) 7 C. 767, 9 C. L. R. 410. 
(3) 18 A. 227. 


(4) 19 A. 104. 
(5) 80. 22; 9 C. L. R. 433, 
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to bring a suit with the object of proving his 
title. But, instead of doing that, he merely 
applied under section 15 of Act XX of 1863 
for permission to bring a suit and did not 
proceed in any way to have his right establish- 
ed by any Court. The-order that was passed 
on the 18th January 1908 on the application 
for permission to bring a suit would certainly 
not operate as an orderappointing him as 
manager of the endowment and we think 
the learned Judge of the lower Court was 
right in not accepting itas such. The proper 
remedy for the petitioner clearly is to bring 
a regular suit to establish his right to be 
appointed manager of the endowment. We 
are unable to hold that the learned District 
Judge was wrong in the view which he took 
that he had no power under section 5 of Act 
XX of 1863 to make the appointment, as the 
eudowment was not one which fell within 
the provisions of section 4 of that Act. The 


“result, therefore, is that the Rule is discharg- 


ed but without costs as no body appears to 
contest the application. 
Rule discharged. 





CALCUTTA HIGH COURT. 

Seconp CIL Appears Nos. 2797 ann 2871 

or 1908. . 

July 25, 1910. 
Present:—-Mr. Justice Sharf-ud-din. - 
RADHA KANTA BASAK AND 

ANOTHER— PLAINTIFFS — APPELLANTS 
versus 

AKHOY CHUNDER DEY AND OTHERS 

. — DEFENDANT S— RESPONDENTS, 

Onus of proof—Dis puted boundary — Waste and jungle 
land, i 

Where the lands in question are waste and jangle 
lands and are situated on the borders of the taluks of 
the plaintiff and the defendant, and no party has been 
exercising any act of possession for more than 12 years 
before the suit: 

Heid, that the ordinary rule regarding the onus in- 
cumbent on the plaintiff has no application, that the 
parties are in the position of counter-claimants, that 
it is the duty of the defendant, as much as of the 
plaintiff, to aid the Court in ascertaining the trae 
boundary and that it is necessary for the Court to 
take into consideration the evidence adduced by both 


sides. 
Iukhi Narain Jagdeb v. Jadu Nath Deo, 21 ©. 504 


(P. ©.) ; 21 I. A. 39, relied upon. 

Appeals from the decrees of the Sub-Judge 
of Dacea, dated September 1, 1908, confirm- 
ing the decrees of the Additional Munsif of 
Dacca, dated March 14, 1908. 
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Dr. Sarat Chandra Basak, for the Appel- 
Jants. 

Babu Gopal Chandra Das, for the Respond- 
ents. 

Judgment.—tThese two appeals came 
on for hearing on the 21st July 1910, before 
Mr. Justice Carnduff who recorded the follow- 
ing order:—‘‘The hearing of these analogous 
appeals was just begun before me, and Lhave 
‘been unable to continue it. They may be 
retained on the list undisposed of.” 

In these two appeals, the plaintiffs are the 
appellants. The suits were bronght for re- 
covery of two pieces of land situated side 
by side, from the defendants in each suit and 
for declaration of the plaintiffs’ title. They 
alleged that they were in possession of the 
entire plot mentioned in the plaint of which 
the disputed lands form parts, that the dis- 
puted lands appertained to Taluk Gaur Hari 
Basak, that they were patit lands before, that 
the defendants have taken possession of them 
and that they have refused to give up pos- 
session or to take settlement from them. 

. The defendants, on the other hand, contend- 
ed that the disputed lands never appertained 
to Taluk Gaur Haro Basak but that they 
appertained to Taluk Ram Prosad Dutt and 
that they had been in possession for over 
twelve years. 

The first Court dismissed both the suits and 
the plaintiffs, therefore, appealed to the lower 
appellate Court which has dismissed the 
appeals. 

The plaintiffs now appeal to this Court. 

It appears that on the 21st July 1910, 
leave was obtained by the plaintiffs under 
Order XLI, Rule 2, to take a ground which 
had not been taken in the memorandum of 
appeal, namely, that inasmuch as in accord- 
ance with the findings of the two Courts 
below, thelands in dispute were waste lands 
situated on the borders of two Taluke, 
the lower appellate Court was in error in 
throwing the onus of proof of title entirely 
on the plaintiffs after finding that thedisputed 
lands were low lands covered with jungle 
and that no one exercised any act. of possession 
till quite within twelve years before the in- 
stitution of the suits. 

The whole case rests on the question 
whether it is not a case in which the onus 
should be equally divided. Thereis no doubt 
that the onus has been entirely thrown by the 
lower appellate Court on the plaintiffs. 
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From the findings it is quite clear that the 
lands in question are waste and jungle lands, 
that they are situated on the borders of the 
above-named Taluks, that no one has been 
exercising any act of possession for more 
than 12 years before the institution of the 
present suits. 

In these circumstances, the case of Lukki 
Narain Jugadeb v. Jadu Nath Das (1) applies. 
At page 511 of the Report, their Lordships of 
the Privy Council observe: “It is of frequent 
occurrence, especially in cases where the 
disputed line of division runs between waste 
lands which have not been the subject of de- 
finite possession, that no satisfactory evidence 
is obtainable. That circumstance cannot 
relieve the Court of the duty of settling a line, 
upon the evidence which is laid before it. 
The ordinary rule regarding the onus incum- 
bent or the plaintiff has really no application 
to cases of that kind. The parties to the 
suit are in the position of counter-claimants; 
and it is the duty of the defendant as much 
as of the plaintiff to aid the Court in ascer- 
taining the true boundary. Were any other 
rule recognised, the result might be that some 
boundaries would be incapable of judicial 
settlement.” 

That being the view taken by their Lord- 
ships in a case of wasteland on the borders 
of two Taluks, it is necessary for the lower 
Court to take into consideration the evidence 
adduced by both sides. > 

I, therefore, set aside the judgments of the 
lower appellate Court and remand the cases 
to that Court for the purpose of a distinct 
finding on issue No. 4, as framed by first 
Court, on the evidence adduced by buth sides. 

Costs will abide the result. 


Cases remanded. 
(1) 21 0. 504; 21 L A. 39. 





CALCUTTA HIGH COURT. 
REGULAR Cryin APPEAL No. 202 or 1908. 
July 7, 1910. 

Present :—~Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
ALIKJAN BIBI—Derenpayt—APPELLANT 
vEVSUS 
RAMBARAN SHAH— PLAINTIFF —— 


RESPONDUNT: 
Pleadings—Inconsistent defences—When may be 
pleaded—Bond not executed—Bond executed under 
circumstances so as not to bind exrecutant-—S ub-mortgagee 
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—Whether competent to sue for sale of mortgagee rights 
of his mortgagor —HKenamdar—Right of suit ~Benamdar 
mortgigee —Pardanashin lady—Document executed by 
such lady—Court to be satisfied on what points—Rule 
not applicable to literate lady of considerable intellectuad 
ecapacity~~Ewxceution  sale—Purchase by  stranger— 
Subsequent modification of decree-—TWhether sale affected 
or no’, 

Ibis open to a defendant to raise by his written 
azatomentas many distinct and separato, and, therefore, 
inconsistent defences as he may think proper, subject 
only to the qualification that if the defence is 
embarrassing, the Court may, under 0. VI, R. 16, 
direct one of two inconsistent defences to be struck 
outand the pleading amended. 

Narendra Nath v. Abhaya Charan, 40, L. J. 487; 34 
C. 51; LLC.W.N. 20 (P.B); 1 M.L.T, 364, relied upon. 

Tho defendant pleaded that the bond in suit was a 
forgery and never executed by her, and in the 
alternative that if it was excouted it was done under 
circumstances which did not make it binding upon her. 
When the evidence came to be adduced, the defendant 
was allowed to go into both these matters: 

Held, that it was too late for tho plaintiff in appeal to 
raise any objection on the ground that the defences 
put forward were inconsistent. 

Asub-mortgagee is competent to maintain a suit 
for salo of the mortgagee-rights of his mortgagor. 

Muthu v. Penkatachallam, 20 M. 35, Zaki Hasan v, 
Deo Nath Sahai, 41nd. Cas, 433; 100. LJ. 470, followed. 

Whatever divergence of judicial opinion there may 
be upon the question of the right ofa benamdar to 
maintain an action in ejectment, there is none as to 
his right to maintain a suit to enforce a mortgage 
security which stands in his name, or has been 
assigned in his favour. 

Sreenath Nag v. Chunder Nath Ghose, 17 W. R. 192; 

“ Swhitanands v. Balaram, 24 O. G44, Yad Ram v, 

Umrao Singh, 21 A. 399, followed. 

The Court, when called upon to deal with a deed 
alleged to have bean executed by a pirdanashin lady, 
must, before it gives effert to it, satisfy itself upon 
the evidence, first, that the deed was actually executed 
by her or by some person duly authorized by her, 
with a full understanding of what .she was about to 

. do; secondly, thatshe had full knowledge of the nature 
and offect of the transaction into which she is said 
to hive entered; and, thirdly, that she had independent 
anddisinterested advice in the matter. 

Bindu Bashini Disi v. Giridhari Lal Ru,8 Ind. Cas, 
330, relied upon. 

But this doctrine applies only to the case of 
execution of a document by a pardanashin lady pro- 
perly so called, If a lady is not pardunashin, ov, 
though pirdanashin, is literate and of considerable 
intellectual capacity, the Conrt will not be inclined to 
interfere with a deed which has been prima facie 
properly executed by her, orto interfere with trans- 
actions to which her consent has been deliberately 
given. 

Badi Bibi v. Sami Pillai, 18 M. 287, at p. 262, Khatija 
v. Ismail, 12 M. 380, at p. 334, Mahamed Brksh v 
Hosseini Bibi, 15 ©. 684; 15 LA. 8h and Ismail Mussajee 
v. Hafiz Boo, 33 T. A. 86:3 C. L. J. 484; 33 C. 773; 10 
C. W. N. 570; 3 A. L. J. 353; 8 Bom. L. R. 379; 16 
M. L. J. 165; 1 M. L. T. 187, referred to. 

When a property passes into the hands of a stranger 
by a sale in execution of a decree, then, even if the 
deerce be mo lified, the sale will not be affected, 
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Mukhoda v. Gopr, 26 C. 734, Shivial yv. Shambhu 
29 B. 485; 7 Bom, L. R. 583 (P. B); Janakdhari v. 
Gossain Lal, 1 Ind. Cas, 871; 37 C. 107; 11 C.L.J. 254; 
13 ©, W. N. 710, rolied upon. 


Appeal from the decree of the third Sub- 
Judge of 24-Pergannahs, dated January 27, 
1908. 

Mr. Remfry and Babu 
Mukherjee, for the Appellant. 

Babus Mohendra Nath Roy, Sasi Sekhar Bose 
and Jotindra Nath Bose, for the Respondent. 

Judgment.—This is an appeal on 
behalf of mortgagor defendaut in a suit 
to enforce ‘a mortgage security. The case 
for the plaintiffis that on the llth October, 
1893, the appellant Alikjan Bibi bororwed 
Rs. 4,900 from Gopal Chand Agarwala, and 
executed in his favour the mortgage bond in 
suit. The plaintiff further alleges that no 
payments have been made towards the satis- 
faction of the bond, and that the second 
defendant, who was indebted to him for a 
large amount of money for the recovery of 
which he has obtained a decree against him 
on the original side of this Court, executed in 
his favour a trust deed on the 7th September, 
1906. On the 15th September, 1906, the 
plaintiff commenced the present action for 
recovery of the sum dueunder the mortgage 
bond, and he joined as defendants, the mort- 
gagor as well as the representative of the 
mortgagee whose interest he claims to have 
acquired under the trust deed. The defen- 
dant resisted the claim substantially on three 
grounds, namely, first, that the plaintiff was 
not entitled to maintain the action as he had 
not acquired any valid interest in the alleged 
mortgage-debt: secondly, that she had 
neither executed the bond nor received the 
consideration mentioned therein: and, thirdly, 
that she was at the time of the execution of 
an infant, and conse- 
quently, even if she executed the deed, it was 
not binding upon her. The learned Subordi- 
nate Judge has overruled all these contentions, 
and has held that there is really no defence 
to the claim. In this view, he has made the 
usual decree for sale, in favour of the plaintiff. 
The mortgagor defendant has now appealed 
to this Court, and on her behalf, the decree 
of the Subordinate Judge has been assailed on 
the three grounds unsuccessfully urged in the 
Court below. It has further been contended 
that the plaintiff is not entitled to succeed, 
inasmuch as he has not established that the 
deed was executed under circumstances which 
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would make it binding upon a pardanashin 
lady: in other words, it has been suggested 
that the deed was not explained to her, and 
she had no independent advice in the matter 
of the transaction. In answer to this last con- 
tention, ib has been argued on behalf of the 
respondent that the defendant cannot be 
permitted to set up two inconsistent defences, 
that is, to plead that the document was a 
forgery and was never executed by her, and 
in the alternative, that it was executed by 
her, but under circumstances which do not 
make it binding upon her. In support of 
this position reliance has been placed upon 
the observation of the Judicial Committee in 
the case of Mahommed Buksh Khan v. Hosseint 
Bibi (1). The first point, therefore, which 
yequires consideration is, whether it is open 
to the defendant to take inconsistent defences 
of this character. 

In the case of Mahomed Buksh Khan v. 
Hosseini Bibi (1), the suit was brought by a 
lady to set aside a Azbanama on the ground 
that it had never been executed by her and 
had been fabricated. The issue raised, how- 
ever, was in more comprehensive terms: 
“Whether the Hibuname on behalf of Sahjadi 
is genuine and valid, and executed with her 
knowledge and consent, or whether it was 
manufactured without her knowledge and 
consent, or whether it was executed under 
undue influence.” It was on this issue 
that the Judicial Committee remarked as 
follows:— 

“Tn their Lordships’ opinion, the latter part 
of the issue ought not to have been admitted; 
jt was absolutely inconsistent with the case 
made by the plaintiff; it only becomes possible 
on the assumption that the alleged cause of 
action is unfounded.” 

The ground on which it was held that the 
question of undue influence should not have 
formed part of the issue, was that it 
was not only uo part of the plaintiff’s case, but 


actually inconsistent with the case seb up, 


by her. The head-note to the report, how- 
ever, is very comprehensive and goes beyond 
the actual decision of the Judicial Committee, 
inasmuch as it lays down that, where a 
plaintiff sets up forgery and undue influence, 
both these questions cannot be tried in the 
same suit. The decision of the Judicial Com- 
mittee, therefore, cannot be treated as an 


authority foran inflexible rule of law that 
(1) 15 I. A. 81; 18 Q. 684. 
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inconsistent claims or defences cannot be set 
up by the same party in the same litigation. 
In fact, there is a considerable body of au- 
thority for the contrary proposition, amongst 
which reference may be made to the cases of 
Ameerconissa Bibi v. Woomarooddzen Maho- 
med Ohowdhry (2); Lakshmi Bai v. Hart 
(3); Ningappa v. Shicappa (4) and 
Narayana Sami v. Rama Sami (5). The 
decisions, however, are, by no means, uniform, 
and, although it has never been seriously 
disputed that on the same basis of facts two 
distinct and inconsistent titles may be put 
forth [Chova v. Isabin (6) 1, it has been some- 
times denied that „inconsistent assertions of 
fact can be permitted either in the 
plaint or in the written statement [Iyyappa v. 
Rama Lukshmamma (7)]. The question was 
considered recently by a Full Bench of this 
Court in the case of Narendra Nath v. Abhaya 
Charan (8), where it was ruled that in- 
consistent claims, for instance, a right of 
ownership, and in the alternative a right of 
easement can be setup by the plaintiff. Sir 
Francis Maclean, C. J., observed that the rule 
thus laid down wasin accordance with that of 
the Courts in England. T'he rule, as applied in 
the English Courts, is to the effect that either 
party may, in a proper case, include in his 
pleading two or more inconsistent sets of 
material facts, and claim relief thereunder 
in the alternative. Thus a plaintiff may 
rely upon several different rights alterna- 
tively, although they may be inconsistent 
[Phillips v. Phillips (Y) and Child v 
Stenning (10)]. Similarly it was ruled by 
Thesigor L. J., in Berdan v. Greenwood. (11), 
that a defendant may raise, by his statement 
of defence, without leave, as many distinct 
and separate, and, therefore, inconsistent 
defences as he may think proper [see also 
Hawkesley v. Bradshaw (12). In the case of 
In e Morgan (13), it was further ruled that a 
pleading is not embarrassing merely because 
it contains inconsistent averments, though 

(2) 14 W, R. 49. 2 9 B.H.G.R. 1. (4) 19 B. 323, 

(5) 14 M. 172. (6) 1 B. 209. (7) 13 M. 549, 

(8) 4 C.L.J. 437; 34 C. 51;11 0.W.N. 20; 1 M.L.T. 864. 

(9) 4 Q. B. D. 127 at p. 134. 

(10) 5 Ch. D. 695; 46 L. J. Ch. 523; 36 L. T. 426; 25 
W. R. 519. . 

(11) 3 Ex. D. 251; 47 L. J. Ex. 628; 39 L. T. 223; 
26 W. R. 902. 

(12) 5 Q. B. D. 302; 49 L. J. Q. B. 333; 42 L. T. 285; 
28 W. R. 557; 44 J. P. 473. 5 


(18) 35 Ch. D. 492; 66 L. J. Ch. 608; 56 L. T. 503; 
35 W. R. 705, 
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whenever such alternative cases are alleged, 
the facts belonging to them respectively ought 
not to be mixed up, but should be stated 
separately so as to show on what facts each 
alternative relief is claimed [Dauy v. Garrett 
(14)]. As Lord Justice Lindley puts it: ‘a 
person may rely upon one set of facts if he 
can succeed in proving them, and he may 
rely upon another set of facts if he can suc- 
ceed in proving them:” and it appears to me to 
be far strict a construction of the order, 
(Order XIX, Rule 4 of the Rules of the 
English Supreme Court, which corresponds 
to Order VI, Rule 2 of our Code ‘of 1908), to 
say that he must makeup his mind on which 
particular line he will put his case. One of two 
inconsistent defences may be struck out as 
embarrassing or oppressive to the other side, 
though the statement that no inconsistent 
pleading can be pleaded was not warrant- 
ed by the rules, and was contrary to the 
established practice of the Courts. [See also 
observations of Lord Cranworth in Hickson v. 
Lonbard(15) referred to with approval by the 
Judicial Committee in Guthrie v. Abool 
Mozuffer (16)]. As an illustration of the 
Rule, it may be pointed out thata plaintiff 
has been allowed to sue for the cancellation 
of a bond on the ground that it was a forgery, 
orin the alternative, that it was void for 
want of consideration [Jino v. Manon (17) ]. 
Similarly, a plaintiff has been allowed in the 
same suit to prefera claim to have a partner- 
ship agreement with the defendant cancelled 
on the ground that he was induced to enter 
into it by the frand of the latter, or in the 
alternative, for dissolution of partnership and 
accounts [Bagot v. Easton (18)]. In view. 
therefore, of the authorities mentioned and 
specially of the decision ofthe Full Bench in 
the case of Narendra Nath v. Abhaya Charan 
(8), we ara constrained to adopt the rule that 
it is open to a defendant to raise by his written 
statement as many distinct and separate, and 
therefore, inconsistent defences as he may 
. think proper, subject only to the qualification 
that if the defence is embarrassing, the Court 
may, under Order VI, Rule 16, direct one of 


two inconsistent defences to be struck ont and 

(14) 7 Ch. D. 473 at p. 489. 

(15) L. R. 1 H. L. 3824 at p. 336, 

(16) 14 M. I. A. 53 at p. 66; 7 B. L. R. 680; 15 W. R. 
(P. C.) 50. 

(17) 18 A. 125, 

(18) 7 Ch. D, l; 47 L. J. Ch, 225; 37 L. T. 369; 26 
W. R. 66, 
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the pleading amended. In the case before us, 
there was in the written statement of the 
defendant a denial of execution of the bond. 
The language was not free from ambiguity, 
and there might be room for discussion 
whether the defence was intended to be 
merely a denial of execution or in addition 
thereto a denial of intelligent execution 
without adequate independent advice. When 
the evidence came to be adduced, the defen- 
dant was allowed, without any objection on 
the part of the plaintiff, to go into both these 
matters; she and her witnesses were examined 
and cross-examined,.not merely upon the 
question whether she had executed the docu- 
ment, but also upon the question of the 
surrounding circumstances at the time of the 
alleged execution. Under these circumstances, 
it is too late for the plaintiff to raise any 
objection on the ground that the defences put 
forward were inconsistent and on this ground 
to seek to oblige her to make an election at 
this stage of the case. Indeed, it is worthy 
of note that in the case of Mahomed Bukhsh 
Khan v. Hosseini Bibi (1), their Lordships 
of the Judicial Committee, examined the 
question, not merely of the genuineness of 
the document, but also of its alleged execution 
under undue influence. We must, therefore, 
consider the present case from the point of 
view of both the objections urged by the 
appellant. 


In so far as the first ground urged on behalf 
of the appellant is concerned, there is obvi- 
ously no substance init. Jt was contended 
in the Court below that the effect of the 
trust-deed was not to transfer to the plaintiff 
the entire interest of the second defendant in 
the mortgage debt, but merely to place him 
in the position of a sub-mortgagee. On this 
basis, it was argued that the plaintiff was 
not entitled to maintain the action. This 
contention was overrnled by the learned 
Subordinate Judge on the ground that, even 
if the plaintiff was treated as a sub-mortgagee, 
it was competent to him to maintain the 
action, inasmuch as a sub-mortgagee of aright 
in immovable property, is entitled to a decree 
for sale of the mortgagee-rights of his mort- 
gagor. In support of this view, the learned 
Judge relied upon the case of Muthu v. 
Venkatachallam (19), which has recently been 
followed by this Court in Zaki Hasan v. Dea 


(19) 20 M. 35, 
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Nath Sahat(20). The position, therefore, cannot 
ba disputed that the plaintiff, as a sub-mort- 
gagee, is competent to mvintain the suit. In 
this Court, however, an alternative groand has 
been put forward that the plaintiff is a mare 
benamdar for the second defendant, and is in- 
competent to sue. This contention is clearly 
opposed to aseries of decisions of this Court, 
amongst which it is sufficient to mention Sree- 
nath Nag v. Chunder Nath Ghose (21) and 
Suchitananda v. Balaram (22). The same view 
has been taken by the Allahabad High Court 
[Yad Ram v. Umrao Singh(28)], though that 
Court has not adopted the view of this Court 
upon the question of the right of a benamdar to 
maintain a suit for recovery of possession of 
immovable property. [Nand Kishore v. 
Ahmad Ata (24) and Mohendra Nath v. Kali 
Proshad Jahuri (25); the view taken in this 
latter case has been, adopted in Madras 
Koothuperumal v. Secretary of State (26)). 
But whatever divergence of judicial opinion 
there may be upon the question of the right 
of a benamdar to maintain an action in eject- 
ment, there isnone asto his right to main- 
tain a suit to enforce a mortgage security 
which stands in his name, or has been assigned 
in his favour. From this point of view, the 
plaintiff is clearly competent to maintain this 
suit. We are not satisfied, however, that the 
plaintiff is either a sub-mortgagee or a 
benamdar for the second defendant. He 
is unquestionably a creditor of his, and has 
obtained a.decree against him: and at his 
instance and for the satisfaction of this decree, 
the second defendant has transferred to him 
his mortgage-rights and has authorised him 
to sue upon the mortgage, the sale-proceeds 
to be applied first in satisfaction of his own 
dues, and the balance, if any, to ba refunded 
to him. Thereis obviously nothing unlaw- 
fal in this transaction. The plaintiff occupies 
the same position as the second defendant 
did, and the latter, who is a party to the suit, 
has supported his claim. The suit is, there- 
fore, maintainable, and the first ground urged 
by the appellant must be overruled. 


The second ground urged on behalf of the 


(20) 4 Ind. Cas. 433; 10 C. L. J. 470. ` 
(21) 17 W. R. 192. 

(22) 240. 644, 

(23) 21 A. 380." 

(24) 18 A. 69. 

(25) 30 C. 265; 7 O. W. N. 229. 

(26) 30 M. 245; 17 M. L. J. 174. 
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appellant raises a question of fact, namely, 
whether the defendant mortgagor executed 


the deed and received the consideration. The 
Subordinate- Judge has found upon this 
point in favour of the plaintiff. In our 
opinion, his view is manifestly right. The 


evidence adduced on behalf of the plaintiff is 
conclusive, and we are not prepared to accept 
the denial of the defendant. The execution 
of the bond has been satisfactorily proved by 
the second defendant, and there is good 
reason to believe that the husband of the lady, 
who had signed the deed as an attesting 
witness, and had identified her before ths 
Sub-Registrar, deliberately kept away lest he 
should ba called upon to depose; in our 
opinion, the assertion of the mortgagor that 
her husband had left the country on business 
and could mob be cited as a witness, is not 
worthy of credence. As regards the payment 
of the consideration money, the matter is 
equally beyond the possibility of dispute. 
The mortgage sets ont the serial numbers of 
the currency-notes given by the mortgagee to 
the mortgagor. An entry in the account- 
book of the latter, dated the 11th October, 
1893, shows that four notes were made over 
to the mortgagor and one of these has 
been subsequently traced to her possession. 
The note in question was received by her 
from the mortgagee, and made over by: her 
to the parson from whom she purchased a 
property on the day following. In other 
words, this curreney-note was obtained by 
the mortgagor from the mortgagee, and was 
applied by her in the purchase of a property. 
Under such circumstances, her denial of exe- 
cution of the bond and receipt of the con- 
sideration money is obviously futile. The 
second ground cannot possibly be sustained. 

The third ground raises the question 
whether at the time of the execution of the 
mortgage bond, the mortgagor was an infant. 
The finding of the Court below upon this 


| point has not been seriously contested. The 


learned Subordinate Judge has disbelieved 
the evidence of the appellant on this point, 
and, in our opinion, very properly. The, 
deposition of her mother, who might have 
given valuable evidence on this matter, was 
never taken, and her husband also was not 
called, Even if it were true that he had 
temporarily left the country on business, ib 
should not, in ordinary course, have been 
difficult to communicate with him before the 
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suit came on for trial. The third ground 
cannot, therefore, be sustained. 


The fourth and last ground urged in sup-- 


port of the appeal, is that the plaintiff is’ not 
entitled to succeed without proof that the 
mortgage bond in suit was executed under 
circumstances which make it binding upon 
the mortgagor, a pardanashin lady, as ruled 
by the Judicial Committee in the case of 
Shambati Koeri v. Jago Bibi (27). Ib is not 
necessary for our present purposes to examine 
the decisions on this subject as they were 
recently reviewed by this Court in the case 
of Bindu Bashini Dasi v. Girdhart Lal Rai (28). 
“The principle is well-settled that the Court, 
when called upon to deal with a deed alleged 
to have been executed by a pardanashin lady, 
must, before it gives effect to it, satisfy itself 
upon the evidence, first, that the deed 
was actually executed by her or by some 
person duly authorised by her with a full 
understanding of what she was about to do; 
secondly, that she had full knowledge of the 
nature and effect of the transaction into which 
she is said to have entered; and, thirdly, that 
she had independent and disinterested advice 
in the matter. Ib must be remembered, 
however, that this doctrine applies only to 
the case of execution of a document by a 
pardanashin lady properly so called. If a 
lady is not pardanashin, or, though parda- 
nashin, is literate and of considerable iritel- 
lectual capacity, the Court will not be inclined 
to interfere with a deed which has been prima 
facte properly executed by her, or to interfere 
with transactions to which her consent has 
- been deliberately given. For instances of the 
application of this doctrine, it is sufficient to 
refer to the cases of Badi Bibi v. Sami Pillai 
(29), Khatija v. Ismail (80), Mahomad 
Bukhsh Khan v. Hosseini Bibi (1) and 
Ismail Mussajee y. Hafiz Boo (81). As Lord 
Hobhouse putit in the case of Hodger v. 
Delhi and London Bunk (32), the principles, 
which are applied to transactions: of a 
certain well-known and easily ascertained 


- (27) 29 I. A. 127; 29 ©. 749. ~ 
(28) 3 Ind. Cas. 330. 
(29) 18 M. 257 at p. 262. 
(30) 12 M. 380 at p. 384. 
(31) 33 I. A. 86; 3 C. L. J. 484; 33 C. 773; 10 C. W. 


N. 570; 3 A. L. J. 353; 8 Bom. L. R. 379; 16 M. L. J. 


166 ; 1 M. L. T. 137. 
(82) 27 I. A. 168; 23 A. 137. 
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class of women, cannot be extended, as a 
matter of course, to those of women of another 
class who might be deseribed by the term 
quasi pardanashin, that is, women who, 
though not strictly pardanashin, are yet so 
close to them in kinship and habits, and so 
secluded from ordinary social intercourse, 
that a like amount of incapacity for business 
must be ascribed and a similar amount of 
protection extended to them. Tested in the 
light of these principles, what is the position 
of the appellant? The evidence makes it 


-clear that she was not, atthe time of the 


execution of the document, a strictly parda- 
nashin lady, She wasin no sense illiterate. 
She was able to read Bengali, the language 
in which the document was drawn up, and 
she was certainly able also to write her 
name. Her examination on commission 
leaves no doubt that she is a lady of con- 
siderable shrewdness and intelligence. The 
evidence is conclusive that the deed, after it 


“had been drawn up, was read over by her- 


self, andshe then voluntarily executed it. 
Under these circumstances, it would not be 
right to hold that the deed deliberately 
executed by her isnot binding upon her and 
may be successfully evaded. It cannot also 
be doubted upon the evidence that the second 
defendant, whose father was the mortgagee, 
knew the lady atthe time of the transaction. 
He was a lad of that part of the town, and 
evidently mixed freely in the family circle of 
the mortgagor, who was his senior by about 
The second defendant was 
present at the execution, and we see no 
reason to doubt his testimony that she exe- 
cuted the document after she had read it over, 
and fully understood its contents. In view 
of these facts, it would not be right to apply 
to this transaction the rule deducible from 
numerous decisions of the Judicial Com- 
mittee, of which one of the earliest is that of 
Buzloor Ruheem v. Shumsoonnissa (33) and 
one of the most recent is that of Kishori Lal 
v. Chunt Lat (84). It muet, further, be borne 
in mind that the lady had ample opportunity 
for independent advice, for her husband who 
appears to have arranged the transaction was 
present on the occasion, attested the docu- 


ment, and identified her before the Sub- 
(88) 11 M. I. A. 551 at p. 585; 8 W. R. (P. C.) 3. 
(34) 81 A. 116; 9 U. L. J. 172; 1 Ind. Cas. 128; 13 O. 
W. N. 970; 5 M. L. T. 58; 11 Bom. L. R. 196; 19 M. L. 
J. 186. 
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Registrar. Even, if, therefore, the strictest 
tests were applied, we would be prepared to 
hold that the validity of the transaction hag 
been amply established. The only part of the 
case, which presents some apparent difficulty 
and demands scrutiny, is the provision for 
the payment of compound interest. The 
covenant for the payment of interest provides 
that the rate is to be 12 per cent. per annum, 
and every four months the interest in arrears 
js to be added to the principal sum. This, no 
doubt, is higher than the current rate of 
interest and some stress has been laid upon 
this circumstance by the learned counsel 
for the appellant. After anxious consider- 
ation of the matter, however, we are satis- 
fied that no just ground for our interference 
has been established. All the provisions of 
the deed including the covenant for the 
payment of compound interest, are of the 
simplest character: the language of the deed 
is plain and intelligible; the document was 
read over by the lady, and she was obviously 
satisfied with the terms, which had been 
arvanged before hand through her husband. 
There is no foundation for any possible theory 
that pressure was put upon the lady to 
induce her to consent to a high rate of interest, 
although she was evidently in need of money. 
The parties knew each other well, and the 
transaction took place at arm’s length. 
There is not the remotest suggestion of any 
misrepresentation on the part of the mort- 
gagee, or of any undue influence exercised by 
him over the mortgagor. Her act was prima 
facie a reasonable one, and she executed the 
bond with a free will and with intelligence. 
We are not prepared to adopt the view that 
the transaction was of such an improvident 
nature as to indicate that she had no independ- 
ent advice, or that advantage was taken of any 
weakness or want of intelligence or business 
capacity on her part. We must, consequent- 
ly, hold that the deed, in every part of it, 
is binding upon her. We may add that the 
question of the interest payable on the mort- 
gage-debt appears, in the events which have 
happened, to be one of purely academic 
interest. The suit was commenced at a time 
when the claim for a personal remedy against 
the mortgagor had already become barred by 
limitation. The only decree, which was asked 
for and which could be made, was a decree 
for sale of the mortgage property. That 
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decree has been executed during the pendency 
of this appeal, because, although this 
Court directed a stay of sale if the judgment- 
debtor furnished security to the satisfaction 
of the Court below, she failed to perform the 
condition, Although there is evidence of a 
somewhat vague and loose character to show 


. that the property might be worth Rs. 14,000 


or Rs 15,000, the mortgagee did no tmake any 
attempt to purchase at the execution sale. The 
property, we are informed, has been sold for 
Rs. 9,200 and has been purchased by astranger. 
Even, if, therefore, we were induced to hold 
that the covenant for the payment of com- 
pound interest is not binding upon the mort- 
gagor as its full effect was not appreciated 
by her, and that the interest should, on 
this ground, be reduced to 9 per cent. per 
annum, the total amount due upon the mort- 
gage transaction would exceed Rs. 9,200. 
The mortgagee has not, therefore, realised 
more than what would be payable to him on 
an assumption most favourable to the mort. 
gagor. Besides, as the property has passed 
into the hands of a stranger, even if the 
decree were modified, the sale would not be 
affected [Mukhoda v. Gopal (85), Shdvlal v. 
Shambu (86), Janakdhari v, Gossain Lal (37)], 
and, as the amount cannot, in any view, be 
reduced to a lower sum than what has been 
actually realised by the decree-holder, any 
alteration in the decree would be of no practi- 
cal benefit to the mortgagor. From this point 
of view, any further examination of the ques- 
tion of the validity of the covenant for 
payment of compound interest must prove 
entirely fruitless. The fourth ground con- 
sequently fails, 

The result, therefore, is that the decree 
made by the Court below is affirmed, and this 
appeal dismissed with costs. 


Appeal dismissed. 
(35) 26 0. 734. 
(36) 29 B. 435; 7 Bom. L. R. 585 (F, B.) 
(87) 37 C. 107; 1 Ind. Cas. 871; 11 ©. L. J. 254; 13 
C. W. N. 710. 
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KONHIRAMAN MENON V. AKUTHALAIKUTTL, 


MADRAS HIGH COURT. 
Seconp Civiu APPEAL No, 347 or 1903. 
April 27, 1910. : 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
_K.V. KUNHIRAMAN MENON AND 
OTHERS—APPELLANTS 
; versus 
ARUTHALATKUTTI AND OTHERS— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 68 (b) and 
(c)—Usufructuary mortgage>—Absence of covenant to 
pay— Document reserving money with mortgagee for pay- 
ment to a decree-creditor .of mortgagor —-Mortgagor 
countermanding payment—Property sold in auction at 
instance of decree-holder and possession given to latter 
—Depriving mortgagee of his security—Right of mort- 
gagec to sue for the mortgage amount, 

M. executed a deed of usufructuary mortgage to 
the plaintiff, whore by a certain portion of the con- 

` sideratoin was reserved with the mortgagee for pay- 
ment to A, a decree-creditor of M. Subsequently M. 
gave notice to plaintiff countermanding the said pay- 
ment to A, A brought the property to sale in execu- 
tion of his decree, purchased it in Court auction and 
got possession. The plaintiff thereupon brought this 
suit against M.’s heirs for the recovery of the mort- 


gage amount though the document contained no 


covenant to pay. . 

Held, that the action of M. in countermanding pay- 
ment to A. amounted to a deprivation of the plaintiff's 
security within the meaning of section 63 ib) of the 
Transfer of Property Act so as to entitle the plaintiff 
to sue for the mortgage amount. 


Second appeal against the decree of the 
District Court of South Malabar, in A. S. 
No. 143 of 1907, presented against the decree 
of the District Munsif of Ponani, in O. 5. 
No. 542 of 1905. 


Judgment. —tThe plaintiffs are mort- 
gagees under a usufructuary mortgage-deed 
dated the lst December 1899. The suit is to 
recover the mortgage money with interest, 
There is no covenant to pay. The plaintiffs 
claim to recover the money under section 68 
of the Transfer of Property Act, clauses (b) 
and (c). The question is whether the mort- 
gagees have been deprived of the whole or 
part of their security in consequence of the 
default of the mortgagors or whether the 
mortgagee being entitled to possession, 
the mortgagors have failed to deliver the 
same to them or tosecura possession to them 
without disturbance by the mortgagor or any 
other person. We think we must answer 
the first part of the question’ in plaintiffs’ 
favour. The facts nacessary for the under- 
standing of the question are as follows:— 
Amina Umma was the original owner of the 
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property. There was a panayam and purane 
kolam executed by her in favour of one 
Kammali. He had a daughter and sons, one 
of whom was the deceased Mohamed. 
Mohamed purchased the property from 
Amina subject to the prior incumbrance on 
the 6th of October 1891. The mortgage sued 
on was executed by Mohamed as owner en- 


_ titled to the whole suit property and by the 


other heirs of Kammali as entitled to the 
panayam and puran-kodam executed to Kam- 
mali. One Achyutha Wariar obtained a 
money decree against Amina Umma and in a 


< subsequent suit O. S. No. 157 of 1892 he also 


got a declarationthat the sale to Mohamed was 
invalid as against him and he was entitled 
to sell the property a3 that of his judgment. 
debtor subject only to the prior incumbrances. 
Subsequent to obtaining this declaration, 
Achyuta Wariar purchased the property in 


. private sale in 1896 and instituted a suit, 


O.S. No. 511 of 1898, for redemption of the 
panayam and puran-kodam. His suit was 
dismissed by the Munsif. He preferrad an 
appeal and it was during the pendency of the 
appeal that Mohamed and theother children 
of Kammali executed the suit mortgage. Ach- 
yuta Wariar succeeded in appeal in getting 
a decree for redemption but in second 
appeal his suit was ultimately dismissed. In 
pursuance of the appellate decree, he got pos 
session in execution in July 1900. But 
having regard to the risk he ranof the second 
appeal going against him, he brought the 
property to sale in execution of his original 
money decree and became the purchaser on 
the 17th October 1901. Achyutha Wariar 
is now in possession. 

As regards the suit for redemption, Moha- 
med, the plaintiffs’ mortgagor, did all he 
could to resist it and he ultimately succeeded 
in getting Achyutha Menon’'s suit dismissed, 
We cannot say that there was any default on 
his part within clanse (b) of section 68 or 
that he failed to secure possession to the 
mortgagees under clause (c) of that section. 
The fact that Achyuta Wariartook possession 
under the redemption decree of the appellate 
Court and that there was a temporary sus- 
pension of the mortgagees’ possession does 
not, in our opinion, bring the case within 
clause (c) of that section. ; 

But we think the matter stands on a differ. 
ent footing with reference to the default of 
the mortgagor under clause (b) of section 68, 
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Mohamed's ownership of the property was in 
consequence of the decree in O. S. No. 157 of 
1892 subject to the risk of its being sold in 
execution of Achyutha Wariar’s money decree. 
The mortgage instrument fully recognises it. 
He was, therefore, under obligation to discharge 
the decree by payment. In the first in- 
stance, the liability was, by express stipula- 
tion, cast upon the mortgagees and money 
was reserved in their hands for payment to 
Achyutha Wariar. But Mohamed, who was 
the sole purchaser under the sale of 1891 
and who is treated as the sole owner of the 
property in the mortgage instrument, by a 
registered notice, dated the 22nd December 
1899, countermanded payment. We think 
the notice, though it required the mortgagees 
to pay the amount to Mohamed himself, ab- 
solved them from the obligation of paying 
Achyutha Wariar. Butas Achyutha Wariar 
was not paid he brought the property to sale 
and became tbe purchaser. The property 
has been lost to the mortgagee clearly by the 
default of the mortgagor, Mohamed, in not 
discharging the decree of Achyutha Wariar. 
The plaintiffs are, therefore, entitled to re- 
cover their money with interest. The ques- 
tion remains who is Hable? Mohamed’s 
heirs are undoubtedly liable to the extent of 
his assets which they have received. But 
“we think the other defendants are not liable, 
They were parties to the mortgage only by 
reason of their interest in the panyam and 
puran-kodam and that interest remains un- 
affected by the execution sale of Achyutha 
Wariar. In modification of the decrees of 
the Courts below, the plaintiffs will have a 
decree for the amount sued for, namely 
Rs. 1,254-10-0 as against the heirs of Mohamed 
with interest at six per cent. from the date of 
the mortgage to the date of this decree with 
costs throughout, and future interest till 
payment, 
The second appeal is dismissed with costs 
against the other respondents. 
Decree modified, 
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MADRAS HIGH COURT. 
Seconp CIVIL APPBAL No. 1940 or 1908. 
May 6, 1910. 
Present:—-Mr. Justice Abdur Rahim. 
DEENABANDU CHOUDARI— 
APPELLANT 
VEVSUS 
VINAYAKA DOSS AND ANOTHER— 


RESPONDENTS. 

Attestation—-—Estoppel—Alttestation, whether amounts 
to a guarantee of title in the vendor. 

The mere attestation of a deed of sale execnted 
by a person does not in law amount ton repre- 
sentation by the attestator that the vendor has 
a good title to the property so as to create an estoppel 
against the attestator. 

Plaintiff attested a sale-decd executed to 2nd 
defendant by the 8rd and Sth defendants. Later ho 
obtained a mortgage of the same property from the 
1st defendant, who was found to be the real owner, 
and sued to enforce his mortgage : 

Held, that the mere attestation by plaintiff in 
2nd defendant’s sale-deed did not amount to a re- 
presentation of good title in the vendor and that 
the plaintiff was entitled to enforce his mortgage. 


Second appeal against the decree of the 
District Court of Ganjam, in A. S. No. 252 
of 1907, presented against the decree of the 
District Munsif of Aska, in O. S. No. 432 
of 1906. 

Judgment.—tThe judgment of the 
lower appellate Court, which confirms the 
judgment of the District Munstf, cannot be 
supported. The mere attestation of a deed 
of sale executed by a person does not in 
law amount to a representation by the at- 
testator that the vendor has a good title 
to the property. In this case the 2nd de- 
fendant obtained a conveyance of certain pro- 
perty from defendants Nos. 3 to 5 and this do~ 
cument was attested by the plaintiff. In 1903 
the plaintiff obtained a mortgage of the same 
property from the lst defendant and it is 
found that the Ist defendant isthe owner 
of the property and not defendants Nos. 3 
to 5. At the time of the sale by defendant 
Nos. 3 to 5 to the 2nd defendant, the plaintiff 
had no interest in the property at all. The 
District Munsif relies on the facts that the 
plaintiff after this mortgage bought a por- 
tion of the mortgaged land from 1st defen- 
dant and that for some time the plaintiff . 
and defendants Nos. 2 to 5 have been on 
bad terms together, with the fact that the 
plaintiff attested the sale-deed executed by 
defendants Nos. 3 to 5, as creating an estoppel 
against the plaintiff. But these facts, in 
my opinion, are no evidence of any repre- 
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sentation having been made by the plaintiff 
in 1899 to the 2nd defendant that defen- 
dants Nos. 3 to5 had a good title to con- 
vey to the 2nd defendant. The appeal 
must be allowed and there must be the 
usual mortgage decree. The plaintiff will have 
costs throughout. 





Appeal allowed, 


(s. c. (1910) M. W. N. 281.) 
MADRAS HIGH COURT. 
Secoxp Civit AppreaL No, 1920 or 1908. 
February 21, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
SAMINADA SASTRIGAL— Dersypaxt— 
APPELLANT 
versus 
PATHMA BIBI AMMAL--Prarxtirr— 
RESPONDENT. 

Basemeht—Property of common owner—~Sale to 
different persons—Space above and belowa Kosalai— 
Ownership —Trespass. 

The Kosalai of an adjoining house, which over- 
hangs the ground of another house, passes to the 
purchaser of the house to which itis attached and not 
to the owner of the ground on which it overhangs. 
The space above and beneath tho Kosalui, however, 
does not belong to the owner of the Kosulai, ‘Building 
on the Zosalai is a trespass which is actionable. 

Laybourn v. Gridley, (1892) 2 Ch. 58; 61 1. J. Ch. 
352;; 40 W. R. 474 and Corbett v. Hill, (1871) L. R. 9 
Eq. 671; 39 L. J. Ch. 547; 22 L. T. 263, referred to. 

Second appeal against the decree, dated 
3rd September 1901, of the District Court of 
Trichinopoly, in Appeal Suit No. 77 of 1908, 
presented against the decree dated 19th 
December 1907, of the Court of the District 
Munsif of Trichinopoly, in Original Soit 
No. 423 of 1906. 

Mr. R. Kuppasami Tyer, for the “Appellant. 

Mr. C. Seshacharriar, for the Respondent. 

Judgment.—tThere were three mat- 
ters involved in the suit. The first of them 
relates to the construction resting on the 
plaintiffs kosalaz. The kosalaz is part of the 
plaintiff’s house. The plaintifs and the 
defendant’s houses belonged originally to one 
owner. He conveyed the houses and the 
grounds attached to them to different vendees. 
We must hold that the kosaluz attached to 
the eastern house passed to the plaintiff, the 
purchaser. The decision in’ Laybourn v. 
Qridley (1), proceeded upon the special facts 
of that case. It is no authority for the 
position that the kosalat of the ka | 

(1) (1892) 8. Ch. 58; 61 L. J. Ch. 352; 40 W. 
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house which overhangs the ground of the 
house first sold passes to the purchaser of 
that house. The kosalaz then beiug the plain- 
tiff’s, is she entitled to the space above and 
beneathit? We think not. See Corbett v. 
Hill (2). Can the defendant, however, raise 
a construction resting on the plaintiff's 
kosalat? No authority has been cited to us to 
show that this is nota trespass. 

The next point raised in appeal, which 
is also made the subject of a ground in the 
memorandum of objections, is the Judge’s 
direction that in execution, the defendant’s 
privy is to be removed ifit is adjacent to the 
plaintiffs wall. This is wrong. We must 
ask the District Judge to return a finding on 
the evidence on record on issue No. 3. 
The last six words of it are not quite in- 
telligible. The Judge will re-frame the issue 
in accordance with the contentions of the 
parties. 

The memorandum of objections raises 
a question as to the plaintiff's right to go into 
the defendant’s house for repairing her wall. 
There is no force in this contention. 

The finding must be submitted within six 
weeks, and seven days will be allowed for fil- 
ing objections. 

{In compliance with the above order, the 
District Judge of Trichinopoly found that 
the defendant has put up his privy pial 
adjacent to the plaintiffs wall and that the 
defendant has thereby caused damage to the 
plaintiff.) 

This second appeal and the respondent's 
memorandum of objections coming on for final 
hearing after the return of the finding of 
the Lower appellate Court, the Court deli- 
vered the following 
- Judgment.—wWe accept the findings 
of the District Judge. We must, in 
accordance with our previous judgment and 
the findings now returned, modify the decree 
of the lower appellate Court as follows :— 

The following words in the decree, namely, 

“from raising constructions in contact with 
the wall A B...... be refused”, will be omitted 
and in their place, the following inserted, 
namely, “ ‘from raising constructions on the 
portion marked yellow in the plaintiffs plan 
and which we have called XY, so as to 
prevent the fall of the eavesdroppings from 
the plaintiff’s roof.” 


(2) (1871) L. R. 9 Eq. 671; 39 L. J, Ch. 547; 23 
L. T. 263. 
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We must also omit the portion of the lower 
Court’ s decree from “‘that if it is found” etc. 
to “contact with the wall,” and insert the 
following in its place :— 

“That the defendant be directed fo remove 
the pials in his privy so as not to allow of the 
excreta coming in contact with the plaintiffs 
wall.” 

We must order the, appellant to pay the 
costs of the respondent. 

The memorandum of objections is dismissed 
but without costs. 

Appeal dismissed. 


Cs. c. (1910) M. W. N. 232.) 
MADRAS HIGH COURT. 
CRIMINAL Aeeran No. 92 or 1910. 

- March 80, 1910. 

Present: —Mr. Justice Munro and Mr. Justice 
Sankaran Nair. 
VENKARAJU VENKATASAMI AND 
KNOTHER—-APPELLANTS 
versus 
| EMPEROR. 

Penal Code (Act XLV of 1860), s. 464—Making a 
false document—Signing a bail bond with fictitious 


names—No offence. 
Where certain persons signed a bail bond with 


names which were not their own: Held, that they 
were not guilty of an offense under section 464 
of the Indian Penal Code as‘they had before 
signing the bond informed the Magistrate that their 
names were the names they afterwards signed to the 
bail bond and that, therefore, the persons could not 
be held to have intended to cause the Magistrate to 
believe that the bail bond was signed by any person 
real or fictitious other than the accused. 


Appeal against the sentence of the Court 
of Session of the Cuddapah Division, in Ses- 
sions Case No. 8 of the Calendar for 1910, 

The Public Prosecutor, for the Crown. 

Judgment. —tThe two accused in this 
case signed a bail bond with names which were 
not their own, and have been convicted under 
section 465 of the Indian Penal Code of for- 
gery by making a false document. We do 
not think the conviction can stand under 
séction 464 of the Indian Penal Code. A per- 


son makes a false document who dishonestly . 


or fraudulently signs a document with the 
intention of causing it to be believed that the 
document was signed by a person by whom 
he knows it was not signed. Now in this 
case, the accused had before signing said to 
the Sub-Magistrate that their names were the 
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names they afterwards signed to the bail bond. 
There could, therefore, be no intention to 
cause the Sub-Magistrate to believe that the 
bail bond was signed by any person real or 
fictitious other than the accused. 

We, therefore, set aside the conviction, 
acquit the accused of forgery under section 
455 of the Indian Penal Code and direct their 
immediate release. 

Conviction set aside. 


(s. c. (1910) M. W. N. 288.) 


MADRAS HIGH COURT. 

First Cry Arrear No. 166 or 1907. 
April 4, 1910. : 
Present:—Sir Arnold White, Kr., Chief Judge, 

Mr. Justice Wallis and Mr. Justice Miller. 
MUNISWAML CHETTY—- APPELLANT 
i versus 
MARUTHAMMAL AND oraurs— 
RESEONDENTS. 

Ewecutor under a Will—Acceptance of ofice—Adverse 
title —Estoppel—Hindu Law—Joint family property— 
Acquisition —Preswmption —Burden of proof. 

An executor under a Will who has accepted office as 
executor and has acted as such is estopped thereby 
from setting up any adverse title to the property 
dispos 2d of by the Will. 

Srinivasa Moorti v. Venkata Varada Iy yeugar, 
29 M. 239; 1 M, L. 'T. 71; 16 M. L. J. 238, followed. 

Per Wallis and Miller, JJ.—When members of a 
joint Hindu family acquire property by working 
together without the aid of ancestral property the 
presumption is that the property was acquired as 
joint family property unless an intention to acquire 
it as co-owners is proved. 

Sudarsanam Maistri v. Narasimhulu Maistri, 23 M. 
149; 11 M. L. J. 335, relied upon. 

Reference under section 98 of the Civil 
Procedure Code. 

Mr. P. R. Sundaram Iyer, for the Appel- 
lant. < 

The Advocate-General and Mr. K. 0. 
Destkachari, for the Respondents. 

REFERRING JUDGMENTS. 

Wallis, J—In this case the plaintiff, who is 
the daughter-in-law of the deceased, sues the 
Ist and 2nd defendants as executors of his 
Will. The plaintiff claims that under the Will 


_of the deceased she was entitled to’ be paid 


a proper maintenance out of the profits of a, 
fund of Rs. 25,000 and odd disposed of by the 
Will, and charges the defendants with certain 
acts of maladministration, non-payment of 
maintenance and refusal tokeep and shew 
accounts, and prays among other. things that 
the executors may be made to account and 
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may be removed; and the suit may, I think, be 
treated ds an administration suit in which 
the Court is asked to take upon itself the 
. administration of the estate and see that the 
provisions of the Will are given effect to. One 
question raised is whether the plaintiff is 
entitled to maintenance under the Will out of 
the fund. In my opinion she is. “Under 
the Will Exhibit A there was to be no delivery 
to her until there was issue to herand her 
husband, and in the meantime she and her 
family were to be paid maintenance out of the 
fand. Although the husband died after the 
institution of the sait, it is still open.to her to 
adoptifshe can obtain the necessary consent, 
and I do not think there can be said to have 
been a failure of issue so as to let in the 
yesiduary legatees. Under these circum- 
stances, I am of opinion that the widow has an 
interest sufficient to maintain the suit. 

Ib is, however, contended by the Ist defen- 
dant that the property devised by the Wiil 
was not the self-acquired property of the 
testator but was joint family property to 
which he and his brother the plaintiff's hus- 
band became solely entitled by survivorship 
on the death cf the testator. The Sabordinate 
Judge found that the property so acquired 
were nob joint family properties, but this 
finding is based on the proposition that when 
members of a joint family acquired property 
by working together without the aid of 
ancestral property, they are to be presumed 
to acquire it as co-owners and not as joint 
family property unless an intention to acquire 
it as joint family property is proved. I am, 
however, ‘of opinion that the onus is the other 
way as laid down by Bhashyam Iyengar, J., 
in Suduwsanam Maistri v, Narasimhulu Maistri 
(1) and it would, therefore, be necessary to 
consider whether the plaintiff has discharged 
the onus on her and shown that the property 
was not joint family property, were it not 
that, in my opinion, the first defendant who 
raises the contention is estopped from raising 
ib.by having acted as executor underthe Will 
‘and got possession of the estate as executor. 

In Srinivasa Moorthi v. Venkata Varada 
Iyengar (2), when a son had taken out probate 
of his father’s Will which dealt with the pro- 
perty as the self-acquired property of the 
testator, and'had collected assets under the 


authority of the probate, and aftérwards set 
(1) 25 M. 149; 11. M. L, J. 335; 
(2) 23 M. 239; 1 M. L. T. 71; 16 M. L. J. 238, 
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up a claim that the property was joint family 
property -which he took by survivorship, 
Subramania Iyer, J., observed at page 280;— 

In the next place no such question of title 
can in point of law be taken as presented for 
our decision inasmuch as the defendant, having 
with fall knowledge of all the cireumstances 
bearingon his rights as the testator’s son, 
accepted the office of executor, and obtained 
probate and under its authority collected 
assets and otherwise so acted as to cause the 


‘plaintiffs to alter their position for the worse, 


the defendant is estopped from impeaching 
the Will, repudiating his fiduciary position or 
setting up in respect of the property dealt 


“with by the Will any rights inconsistent with 


the conditions and dispositions therein. See 
Bigelow on Estoppel, 5th edition, page 554.” 
Now so faras I can recollect, the only way in 
which the plaintiffs in that case altered their 
position for the worse was by looking on and 
not opposing the defendant in the steps taken 
by him to get possession of the assets relying 
on him to give effect to the provisions of the 
Will of which he had consented to act as exe- 
cutor. Thefactsof the present case seem to 
me to be precisely similar. It is not suggest- 
ed that the 1st defendant was ignorant of any 
of the circumstances‘bearing on his rights as 
the testator's son when he took upon himself 
the character of executor and collected assets 
as such. It istrue that in the present case, 
the lst defendant has not taken out probate 
being an executor undera Hindu Will to 
which the Hindu Wills Act is not applicable 
and so entitled under section 88 of the Probate 
and Administration Act to collect assets with- 
out probate, Shaik Moosa v. Shaik Essa (3), 
but this seems to me immaterial. Nor- does 
it seem to me material whether the estate of 
the deceased vests in him as executor under 
section 4 without probate, or he is merely in - 
the position of a manager until he takes out 
probate, though I may say that the view that 
under section 40f the Probate and Administra- 
tion Act, the estate vests in the executor with- 
out probate, which is in accordance with the 
last mentioned case and Oollector of Ahmad- 
abadv. Surjandas(4) and the opinion of Messrs, 
Phillips aud Treveleyan in their “Hindu 
Wills Act” appears to be supported by the 
judgment of their Lordships delivered by 


(3) 8 B. 241. 
(4) 27 B. 149. 
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Sir Arthur Wilson in Mirza Karratulain 
Bahadur v. Peara Saheb (5). 

In the present caseas in the case of Bri- 
nivasa Moorthi v. Venkata Varada Iyengar (2) 
the lst defendant accepted the office of exe- 
cutor under the Will and collected the assets 
as executor and was allowed to do so by the 
beneficiaries without any opposition. What 
precisely they would have done if he had re- 
fused to act as executor and claimed to take 
by survivorship isnot susceptible of proof and, 
in my opinion, such a consideration does not 
arise here any more than in the analogous 
eases of a tenant setting up an adverse title 
against his landlord or a tristee against his 
cestut que trust. The principle is well explained 
in the page in Bigelow, page 554, referred to 
by Sir Subramania Iyer: “We have now to call 
attention to some cases of estoppel akin to 
those already considered in which, however, 
there is no contract, or in which there may 
be no contract, giving to the party estopped 
the right of possession. Still, it will be found 
that the view taken of the situation is that 
the taking possession is in accordance with a 
right which would not have been granted 
except upon the understanding that the pns- 
sessor should not dispute the title of him 
under whom the possession was derived. 
The cases referred to are successions post mor- 
tem, that is, estates devolving by testacy or 
intestacy upon the person taking possession”. 

“Tt is alsoa general principle of law that 
an executor or administrator of property, 
into possession of which he has been let 
under the Will or letters of administration is, 
like a tenant, estopped while he continues in 
possession from disputing the title of his 
testator or intestate, And this is true even 
of the widow of such representative of the 
estate when claiming under a title of her 
husband. The property must be surrendered 
and administration abandoned before the es- 
toppel is removed”. 

Later on under the heading of Quasi- 
Estoppels the learned author deals with 
Election and Inconsistent Positions generally 
and observes at page 683: 

“Upon a principle similar to that applied 
to persons taking under Wills, beneficiaries 
under a trust are estopped, by claiming under 
it, to attack any of its provisions. 


The same is to be said, on still stronger 
(5) 32 I. A. 244; 9 0. W. N. 938; 1 C, Le J. 594; 2 
| ALLA, 758; 15 ML, 386; 7 Bom, L.R. 876; 33 0. 116, 
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grounds, of the trustee, and in general, per- 
sons accepting and holding lawful posts of 
duty are similarly estopped while holding the 
post, or while retaining the emoluments or 
benefits of it”. 

As regards trustees the principle is em- 
bodied in section 14 of the Indian Trusts Act, 
and it is well settled that an executor is for 
most purposes in the position of a trustee as 
observed by Kay, J., in In re Marsden, Bowden 
v. Layland (6), “where an executor accepts 
that office, he accepts the duties of the office, 
and he becomes, inthe language of Williams 
on Executors, a trustee in this sense; an- 


_ executor is personally liable in equity for all 


breaches of the ordinary trusts which in 
Courts of Equity are considered to arise from 
his office.” Lewin on Trusts, Chapter XIII, 
page 266, 9th edition, 

In my opinion, an executor is not at 
liberty to set up an adverse title to property 
which has come to his hands as executor any 
more than a trustee is entitled to set up an 
adverse title to property which he has taken 
possession of as trustee. If it were otherwise 
it would be open to a dishonest executor to 
embarrass, and delay beneficiaries seeking to 
render him accountable by pleading that the 
estate did not pass under the Will of the tes- 
tator. I am, therefore, of opinion that the 
lst defendantis estopped as in the case of 
Srinivasa Moorthi v. Venkata Varada Iyengar 
(2), from setting up any claim inconsistent 
with the conditions and dispositions of the 
Will. No attempt was made to dispute 
the finding of the Subordinate Judge that 
the Ist defendant has been guilty of acts of 
maladministration and has refused main- 
tenance, and the 2nd defendant pleads that 
he has been prevented from discharging his 
duties as executor by Ist defendant. 

On the whole, I have come to the con- 
clusion that the plaintiff as a beneficiary 
is entitled to the account prayed for against 
the defendants and to have their removal 
from the executorship and a Receiver appoint- 
ed to complete the administration under 
the supervision of the Court and should, 
therefore, be in favour of modifying the decree 
accordingly. 

As my learned brother differs, we have 
decided to refer under section 98 the question 


of law. 
(6) (1884) 26 Ch. D.783 at p. 789; 54 L. J. Ch. 640; 
51L. T. 417; 33 W, R. 28. 


Vol. VII] 


MUNISWAMI CHETTY V, MARULHAMMAL, 


“Ts an execntor under a Will who has 
accepted the office of executor and acted as 
such estopped thereby from setting up an 
adverse title to property disposed of by the 
Wille” 

Miller, J—in my view of this vase it is 
necessary first to state my reasons for conclud- 
ing that the Wills of Parasuraman are ineffec- 
tive to dispose of the property dealt with in 
them. te 

The evidence shows that Parasuraman and 
his brothers being presumably members of a 
joint family, and living together, borrowed 
Rs. 1,500, from a maternal relative and started 
a ‘Mandi’, they conducted their business 
jointly for sometime and then effected a 
partition, and after tlie partition, Parasuraman 
acqnired the bulk of the property disposed. 
of by his Wills. But there is no evidence 
` that his acquisition of this property was 
effected ‘without detriment to’ the property 
he received at the partition. 

I do not think that Parasuraman’s attesta- 
tion of Exhibit Ia is evidence of a nucleus of 
family property, nor do 1 thinkthatthe factthat 
he employed part of the capital in a business 
in which his sons were interested as well as 
himself is evidence that he intended to treat 
all his property as joint family property. His 
statements in the earlier Will are evidence 
indicating a contrary intention. But there 
is nothing to rebut the defence evidence as to 
the original acquisition of the property, and 
we were not invited to find that the evidence 
on that point was untrue. 

Mr. Krishnasami lyer did not contend 
that the facts may not raise the presumption 
that the acquisitions of Parasuraman and his 
brothers were joint family property but he 
says that, taking the question to be, how did 
the brothers intend to hold their acquisitions, 
the intention is shown by 1st defendant’s con- 
duct to have been an intention to hold the 
property as the separate property of partners 
‘put together for trading purposes. But, ‘in 
my opinion, this is not made out. The lsb 
-defendant’s conduct is easily explained. Even 
if he knew that the Will was inoperative, it 
was to his interest to profess belief in its 
validity and to act accordingly so long as his 
brother Jayaveli remained alive: his conduct, 
therefore, in acting as executor is of no value 
as evidence of consciousness that the property 
dealt with by the Will was his father’s sepa- 
rate property. Whether he knew it was 
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separate or not, he would probably have 
acted in the same way. When Jayavelu died, 
it became the Ist defendant’s interest to 
repudiate the Will, but he did not wait for 
that: he had already before that event present- 
ed his written statement in this suit alleging 
the invalidity of the Will. In these circum- 
stances, I find no evidence of any value in the 
Ist defendant’s conduct after his father’s 
death. The presumption then remains that 
the ‘acquisitions of Parasuraman and his 
brothers were joint family property in their 
hands. The Subordinate Judge, no doubt, 
puts the presumption the other way; in the 
absence of evidence of an intention to hold 
the property as joint family property, he will 
presume that ib was held as partnership 
property, He does not, however, support his 
conclusion by any authority and he recognises 
that it is contrary to the opinion expressed by | 
Bhashyam Ayyangar, J., in Sudarsanam 
Maistri v. Narastmhulu Maistri (1). Mr. | 
Krishnaswami Ayyar did not, as Ihave said, 
support the Subordinate Judge upon this 
point, and it seems to me clear that the 
dictum of Bhashyam Ayyangar, J., ought to 
be accepted as a correct exposition of the law. 
The acquisition of Parasuraman and his 
brothers were, therefore, joint family property 
and the remaining question is whether 
Parasuraman’s sons had an interest in that 
property which would defeat his disposition 
of it by his Will. Mr. Krishnaswami Iyer 
cited Jamna Parshad Dube v. Ram Partap 
Pandey (7), as authority for the .proposition 
that the song had no interest during their 
father’s life-time, the property not being 
ancestral property (i. e.) derived by Parasura- 
man from his father. The view taken in that 
case is opposed to the opinion expressed by a 
Full Bench of this Court [Karuppan Nachiar v, 
Sankanarayana Chettt (8)], to the effect that 
there is no joint family property in respect of 
which the male issue of the joint owners will 
not by birth become joint owners with their 
father—and this opinion accords with that 
expressed by Beaman, J., in Narsondas 
Dharamsey v. Gangabat (9), 

And even. if sons were born before the 
acquisition it seems to me easier to hold that 
in the absence of evidence to the contrary the 
acquisition is made for them as well as for 

(7) 29 A, 667;4 A. L. J. 582; A. W. N. (1907) 211. 


(8) 27 M. 300; 13 M. L. J, 398. 
(9) 32 B. 479 at p. 496 ; 10 Bom, L. R. 184, 
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their fathers, than to accept the view pre- 
sented by Mr, Krishnaswami Ayyar that 
thongh the sons take an interest at their 
father’s death sufficient to prevent their 
exclusion by his surviving joint acquirers, 
they have no interest during his life, That 
it seems tome is to introduce “a species of 
joint family property unknown to the Mitak- 
shara.” The Will of Parasuraman is, there- 
fore, inoperative as against the Ist defendant 
unless the Ist defendant is estopped from 
contesting its validity. 

As to estoppel the facts are that the first 
defendant acted for some years as executor 
under the Will and the question is whether 
he is entitled in the suit to repudiate it and 
shew that it is invalid. 

In Srinivasa Moorthi v. Venkata Varada 
Ayyangar (2), the estoppel was between an 
executor and his co-executors, who had, Sub- 
ramania Ayyar, J., held, altered their position 
in consequence of his acceptance of the 
position of executor. It does not appear 
from the report what they had done but at 
least they had allowed him to deal with some 
of the property in the way of administration, 
which they could not have done had he not 
represented himself to be acting as executor. 

The present is a different case. The Ist 
defendant was entitled to possession of all 
the estate whether the Will was good or not: 
had he at the outset said “the appointment 
of executor is a mere nullity, but I am 
managing member of the family and as such 
take over’ the estate,’ Jayaveln and the 
plaintiff could not have resisted him. 

The difference is clear: there is a practically 
irresistible presumption that the co-executors 
of the defendant would not have allowed him 
to take possession of the estate but for his 
conduct in accepting the position of executor: 
there is no such strong presumption in the 
present case. 

Tn other words it is not clear in this case, 
as it was in that case that the executor was let 
into possession under the Will and unless 
that is found the principle enunciated in 
Bigelow on Estoppel at page 554 does not 
apply. j 

Consequently it seems to me that the estop- 
pel in the present case can rest only upon the 
ground on which Mr. Krishnaswami Iyer 
put it, that the Ist defendant’s conduct has 
induced the beneficiaries under the Will to 
alter their position. The plaintiff’s position 
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cannot have been altered. It must have 
remained precisely the same whether the Ist 
defendant administered estate as executor or 
as manager of the family. She might have 
contested his position earlier than she has 
done but that is all. 

But Jayavelu might have called for a 
partition and by a partition might have se- 
cured for himself and his wife a better position 
than that given them by the Will, and if I 
could find a scintilla of evidence to indicate 
that he refrained from demanding a partition 
in consequence of his brother’s conduct, I 
should unhesitatingly hold the Ist defendant 
estopped from setting up what on the evidence 
is the true position under Hindu Law. But 
such evidence as there is seems to point the 
other way. Jayavelu lived separately from 
his brother after his father’s death so long as 
he was on good terms with his wife but when 
he quarrelled with her he went to live with 
his brother the Ist defendant. There is 
nothing to suggest that he was likely to- 
demand a partition in his wife’s interest; he 
lived for some time after the institution of 
the suit, but he did not join in it, or make 
any attempt after his brother had repudiated 
the Will, to obtain his share of the property 
by a partition. 

I am unable, therefore, to hold that there 
is any estoppel in this case and the plaintiff is 
not entitled to anything more than the Hindu 
Law would have given her, had Parasuraman 
died intestate. In my opinion, the appeal should 
be allowed and the suit should, therefore, be 
dismissed with costs. But as my learned 
brother differs, that will not be the order of 
the Court. I would like to add that if the 
plaintiff is entitled to rely on the Will I agree 
that she has sufficient interest to maintain the 
suit and that the suit may be treated as a suit 
for administration; in that case the order pro- 
posed by my learned brother will be the order 
which we ought to make in the circumstance. 

OPINION. 

White, C, J.—-The point I have to consider 
has been referred to mein the form ofan | 
abstract question of law and I must deal with 
it in that form. The question is:—IJs an 
executor under a Will who has accepted the 
office of executor and acted as such estopped . 
thereby from setting up any adverse title to 
property disposed of by the Will? 

In my opinion, the principle of the decision 
in Srinivasa Moorthi v. Venkata Varada 
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Iyengar (2) with reference to the point in 
question (see page 280) applies and I would 
answer the question inthe affirmative, I 
agree with Wallis, J., that the fact that an 
executor has not taken out probate (at any 
rate where the law does not require him to 
do so) is immaterial. 

In the casein which this reference has been 
made it was contended that the executor was 
entitled to possession of the estate whether 
the Will was good or not, Assuming this to 
be so, I do not think it affects the question of 
estoppel. As I understand the facts the 
executor took possession as evecutor and not 
in the exercise of any alleged rights of 
survivorship. I do notthink it is necessary 
for the party, who in a case of this sort relies 
onthe estoppel, to prove that he did, or 
refrained from doing some specific act by 
reason of the fact that the executor had 
accepted the office and acted as such. If an 
executor accepts the office and acts as execu- 
tor “with full knowledge of all the circum- 
stances bearing on his rights.” [See Srinivasa 
Moorthi v. Venkata Varada Iyengar (2) ],I think 
he is estopped from subsequently repudiating 
the Will and setting up an adverse title as 
against a beneficiary claiming under the Will.: 
It seems to me (although I do uot know that 
I am called upon to express my opinion as to 
this) that the special rule laid down by 
Buckley, J., in Anderson in re, Pegler v, Gillatt 
(10), does not apply to the case of.an executor 
who has accepted office and acted as such and 
who afterwards claims rights by way of 
survivorship which if well founded would 


have entitled him to take possession. 
(10) (1905) 2 Ch. 70; 74 L. J. Ch. 483; 92 L., T. 725; 
53 W. R. 610. 
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Chamier. 

BHIM SEN AND otaers—Praintirrs— 
APPELLANTS 
versus 
MOTI RAM AND anorHER—DEFENDANTS— 


RESPONDENTS. 
Pre-emption-~Wajib-ul-arz — Oonstructisn — Custom 
or contract. 


A Wajib-ul-arz contained the following provision as 
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to pre.omption:—“Ifa co-sharer has to sell and mort- 
gage his hakeat anda mortgagee has to sub-mort- 
gage, then at the time of transfer it willbe incum- 
bent that he should, after giving information, sell and 
mortgage for a proper price first to a near co-sharer 
and, in case of his refusal, to another co-sharer in the 
village; should he not take it or not give a proper price, 
then he (the vendor) will have power to transfer it 
to whomsoever he likes”: 

Held, that the Wajib-ul-arz recorded a custom of 
pre-emption. 

Majidan Bibi v. Sheikh Hayatan, A. W.N. (1897) 
3, Baldeo Sahai v, Nagai Ahir, 8 A. L. J. 850, Serak 
Singh v. Girja Pande, 2 A. L. J. 6; A. W. N. (1905) 
16, referred to. 

A record in the Wajib-ul-arz must be deemed to be 
the record of a custom unless the document itself 
indicates, or it is otherwise proved that tho pre- 
emption clause embodies a contract. 

Majidan Bibi v. Sheikh Hayatn, A. W. N, (1897) 3, 
followed. 

Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
16th of April, 1909. 

Mr. Govind Prashad, for the Appellants. 

Dr. Tej Bahadur Sapru, for the Respond- 
ents, 

Judgment. 

Stanley, C, J.—This appeal arises out of a 
pre-emption suit. The Court of first instance 
dismissed the plaintiffs’ claim on the ground 
that the right-set up by them was a right 
existing by contract and not by custom and 
that the period for which the contract was 
entered into having expired, the right came 
to an end. The same view was taken by the 
learned District Judge upon appeal to him. 
Hence this appeal to the High Court. 

In consequence of a conflict in the decisions 
of the Court in regard to the construction of 
wajib-ul-arzes in the District of Shabjahan- 
pur, corresponding to the wajtb-ul-arz before 
us in this case, the appeal was sent to a 
larger Bench so that there might be a bind- 
ing decision of the Court upon the true 
meaning of the pre-emptive clause in the 
wajib-ul-arz before us, and similar clauses in 
other wajzb-ul-arzes in regard to the right wot 
pre-emption. The waytb-ul-arz runs thus:— lf 
a co-sharer has to sell and mortgage his 
Hakeat and a mortgagee has to sub-mortgage, 
then at the time of transfer it will be in- 
cumbent that he should, after giving informa- 
tion, sell and mortgage for a proper price, 
first to a near co-sharer and, in case of his 
refusal,to another co-sharer in the village; 
should he not take it, or not give a proper 
price, then he (the vendor) will have power 
to transfer it to whomsoever he likes,” This 


122 
BHIM SEN v. MOTI RAM. 


translation is admitted by the parties to be 
an accurate translation of the wajlb-ul-arz in 
regard to pre- -emption. The paragraph in 
which this right 
“Relating to the right of pre-emption (dur bab 
hag shufa).” It has been suggested that this 
heading indicates that the right was not one 
existing by custom butarising out of contract 
as the word custom is not: used in the head- 
ing. I am not disposed to attach any impor- 
tance to the omission of the word ‘custom’ in 
_ the heading of paragraph 14. It appears to 
me that the words “relating to the right of 
pre-emption” would apply equally well toa 
right of pre-emption existing by custom as to 
a right of pre-emption arising out of contract. 
In the Full Bench case of Majidan Bibi v. 
Sheikh Hayatan (1), it was laid down that 
“TE a wajb-wl-are did not itself show, or if it 
was not otherwise proved, that the pre-empticn 
clause was merely the embodiment of a new 
contract as to pre-emption, the reasonable 
and proper construction of such a document 
would be that the pre-emption clause was 
merely the recital of a pre-existing custom 
in force in the village; and in such a ease, 
it would be for the defendant in a snit for 
pre-emption to prove by clear evidence that no 
such custom had existed in the village, and 
that the vendor and the plaintiff had not 
agreed to be bound by the recital.” 

This rule I fully approve of. It has been 
followed in a number of cases. [See Baldeo 
Sahat v. Nagai Ahir (2), also Sewak Singh 
vy. Girja Pande (3)]. 

From’ the language of the wajrb-ul-arz 
before us, there is nothing to indicate that 
the pre-emption clause is merely the embodi- 
ment of a new contract. On the contrary, the 
language in which the paragraph is couched 
is equally applicable to a right of pre-emption 
existing by custom as it is toa right of pre- 

-emption existing by contract. Applying, 
therefore, the rule that the pre-emption i is in 
favour of custom, as there is nothing in the 
wojib-ul-arz to indicate thatthe right recorded 
therein is one arising from the contract of 
the partier, the words usedin this wajib-ul-arz 
should be interpreted as recording a right 
existing by custom. 

As regards the decisions of this Court, we 
find that in Second Appeal No, €41 of 1906, 

(1) A. W. N. (1897) 3. 
(2) 3 A. L. J. 850. 
(3) 2 A. L. J. 6; A. W. N. (1905) 16. 
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decided on the 15th of August 1907, Faiz- 
ullah Khan v. Loknath, it was held that the 
right of pre-emption embodied in a wajib-ul-ara 
of property in the Shahjahanpur district , 
similar to the record before us, was a right 
arising from contract. We have examined 
the judgment in that case, and we find in it 
that reliance was placed on the fact that no. 
where in the plaint was custom seb up. The 
learned Judges seem to have based their 
decision to some extent at all events upon 
this omission in the plaint. 

In the case of Mann Singh v. Hira Lal, 
Second Appeal No. 822 of 1908, decided on 
the 25th of May, 1909, the question before us 
was not raised. The learned Judges -in their 
judgment point to the fact that it was not 
disputed by the parties that the right recorded 
in the wajib-ul-arz, then before the Court 
was a rightexisting by contract. This, there- 
fore, may be treated as a decision of no 
account, 

In three later unreported cases, namely, 
Mott Ram v. Balwant Singh, F. A. F. O. No. 
113 of 1908, decided on the 27th of May 
1909, Mohan Lal v. Bhola ‘Nath, S. A. 
No. 1148 of 1908, decided on the 23rd of 
February 1910, Gupul Singh v. Dwarka 
Prasad, F. A. F. O, No. 96 of 1909, decided 
on tho 18th of January 1910, it was held 


> that language in the wajib-ul-arzes in those 


cases similar to the language in the wajib-ul- 
arz before us should beinterpreted as the re- 
cord of a custom and not the record of a con- 
tract, I think these three last mentioned cases 
were rightly decided, and in the present case 
I would hold that the right recorded in the 
wajib-ul-arz is a right existing by custom. 

I would, therefore, set aside the decrees of 
both the lower Courts and remand the case 
tothe Court of first instance through the 
lower appellate Court for decision upon the 
merits. 

Banerji, J.-—I am of the same opinion. The 
rule a3 to the construction of documents of 


| this nature was laid down in the case of 


Majidan Bibi v. Sheikh  Hayatan , (1). 
According to that rule a recordin the wagib-ul- 
arz must be deemed to be the record of a 
custom unless the document itself indicates, | 
or it is otherwise proved, that the pre-emp- 
tion clause was the embodiment cf a new 
contract. This rnle has been adopted and 
followed in many .subsequent cases. The 
wajib-ul-arz -in the present case does not 
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clearly show that itis the record of a con- | 
tract relating to pre-emption. It must, there- 

| fore, be deemed to be the record of an exist- 
ing custom. 

‘As to the rulings in which a contrary view 
was held in regard to wajib-ul-arzes the 
terms of which are similar to those of the 
wagib-ul-arz in this case, I was a party toone 
of them, namely, Mann Singh v. Hira Lal. 
As pointed out by the learned Chief Justice 
it was not disputed in that case that the 
right recorded in the wajzb-wl-arz was a right 
arising by contract. The lower Court held 
that the wajzb-ul-arz contained the record of 
a contract and this view of the lower Court 
wag notquestioned insecond appeal. Therefore, 
it was not necessary, in that appeal, to 


consider whether the wajib-ul-arz contained . 


„the record of a contract or of a custom. That 
case is, therefore, no authority as to the 
interpretation to be put on the wajib-ul-arz in 
question. I agree in the order proposed by 
the learned Chief Justice. : 

Chamier, J.—There is nothing in the 
extract from the wajib-ul-arz before us which 
indicates that ib was intended to record a 
contract. It is, therefore, presumably record 
of a custom. I agree in the order proposed by 
the learned Chief Justice. 

By tar Covat.—The order of the Court is 
that the appeal be allowed, the decision of 
the lower Courts set aside, and the case 
remanded to the Court of first instance 


through the lower appellate Court, with ’ 


directions that it be re-instated in the file of 
pending suits in its proper number and be 
disposed of on the merits, regard being had 
to the observations made by us in our judg- 
ments this day delivered. Costs here and 
hitherto will abide the event. 
i : ` Case remanded. 





, 


ALLAHABAD HIGH COURT. 
FULL BENCH, 
Brest Civ APPEAL No. 330 or 1909. 
July 11, 1910. 
Present:—Sir John Stanley, KT., 
“ Chief Justice, Mr. Justice Banerji and 
Mr. Justice Tudball. A 
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~ Wrongfully sold in execution of decree”, meaning 
of—Property attached in execution of a decree against 
another person—Injunction to stay salé. 

Tho words wrongfully sold in execution of decree” 
in Order XXXIX, Rule 1 of the Civil Procedure Code, 
1908, include a case where the property of the ap- 


_plicant is in danger of being sold in execution of a 


decree against another person. . 

In ve Chando Bibi, 26 A. 311; A.W. N. (1904) 37, 
Meghraj Singh v. Lala Mal, 4 A.L. J. (note) 342, not 
approved of, 

Brojendra Kumar Rai Choudhary v. Rup Lal Dass, 
12 A. 515 ; Ganga Nand v, Balgovind Das, A. W. N. 
(1884) 349 ; Kirpa Dayal v. Rani Kishore, 10 A. 80, re- 
ferred to. 


Application for injunction made by Abdulla 
and others. 

Mr. Abdul Raoof, for the Applicants. 

a Satish Chandra Banerji, for the Respond- 
ents. 

_. Judgment. 

Banerji, J.—This is an application under 
OrderX XXIX, Rule 1, ofthe Code of Civil Pro- 
cedure for an injunction restraining the re- 
spondent from proceeding with the sale of cer- 
tain property which he has caused to be 
attached in execution of a decree. The 
decree was obtained by him against one 
Sheo Narain and in execution of it he 
caused certain immovable property to be 
attached. The plaintiffs applicants pre- 
ferred an objection to the attachment on 
the allegation that the property had been 
sold to them by the judgment-debtor Sheo 
Narain, and that it was not liable to sale 
in execution of the decree obtained by the 
respondent. Their objection having been 
overruled they instituted a suit under sec- 
tion 283 of Act No. XIV of 1882 fora de- 
claration of their title to the property. The 
suit was dismissed by the Court of first 
instance and from the decree of that Court 
a first appeal has been preferred to this 
Court which is now pending. The appli- 
cants have presented this application for an 
ad interim injunction for stay of the sale of 
the property in suit pending the decision 
of the appeal. 

Dr. Satish Chandra Banerji, in showing 
cause against the application, contended 
that the application was not maintainable 
under Order XXXIX, Rule 1 inasmuch as 
property which is about to be sold in execution 
of a decree cannot besaid to be in danger of 

being wrongfully sold in execution of a decree” 
within the meaning of the rule. In support 
of his contention he relied on the decision 
of this Court in the matter of the peti. 
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tion of In ‘re Chando Bibi (1) which was 
` followed in Meghraj Singh v. Lala Mal (2). 
As the Bench before which the application 
came for hearing had doubts as to the cor- 
rectness of the view taken in those cases, 
the application had been referred for dis- 
posal to this Bench. With great respect 
to the learned Judges, who decided the case 
referred to, Iam of opinion that the appli- 
cation is maintainable under Order XX XIX, 
Rule 1, which corresponds to section 492 of 
the old Code of Civil-Procedure. That sec- 
tion provides that where in any suit it is 
proved by affidavit or otherwise that any 
‘ property in dispute in a suit is in danger 
of being wasted, damaged or alienated by 
any party to the suit, or wrongfully sold 
- in execution of a decree, the Court may by 
order grant a temporary injunction to re- 
strain sach act. It is clear from the lan- 
guage of the section that the legislature 
contemplated that property might be in 
danger of being wrongfully sold in exe- 
cution of a decree. The words “wrong- 
fully sold in execution of a decree” 
were added in the Code of Civil Procedure 
of 1877, (Act X of 1877). They did not 
exist in section 92-of Act VIII of 1859 and 
.is manifest that when the words “wrong- 
fully sold in execution of a decree” were 
added by the Legislature, it was clearly 
intended that an injunction might be grant- 
ed when property, which the claimant c.aim- 
ed to be his, wasin danger of being sold in 
execution of a decree against another person, 
‘ or even against himself. In certain cir- 
cumstances it might be in danger of being 
wrongfully sold in execution of a decree 
against the plaintiff himself. . For instance, 
if the plaintiff has instituted a suit for a 
` declaration that the decree obtained against 
him was obtained by fraud, the property would 
be in danger of being wrongfully sold in 
execution of such a decree. Other in- 
stances are given in Dr. Satish Chandra 
Banerji’s elaborate work on Specific Relief 
at page 741. This view, I have expressed 
above is supported by the Calcutta High 
Court in Brojendra Kunwar Rat Chaudhari 
v. Rup Lall Dass (8) and also by the de- 
cision of Oldfield, J., in Ganga Nand v. 
Balgovind Das (4) which was followed in 
Kirpa Dayal v, Rani Kishore (5). 

(1) 26 A. 311; A. W. N. (1904) 37. 

(2) 4 A. L, J. 342 (note). (8) 12 C. 515. 

(4) A. WI N. (1884) 849. ~ (5) 10,A. 80. 
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As regards the merits of the case, I am 
of opinion that the case is one in which 
a temporary injunction ought to be grant- 
ed as the question whether the property ` 
was under attachment at the date of the sale 
in favour of the applicants is one which 
should be determined in the appeal now pend- 
ing. I would, therefore, allow the application 
as prayed: 

Stanley, C, J—T concur in the judgment 
which has been pronounced by my brother 
Banerjee. In an earlier case I was a mem- 
ber of a Bench which expressed. approval 
of the .decision in In re Chando Bibi (1), 
namely, in the case of Meghraj Singh v. Lala 
Mal(2). At that time I was not aware of the 
amendment of the law by Act X of 1877. 
As has been pointed out, under section 92 of 
Act VILE of 1859, the words “or wrongfully 
sold in execution of a decree” did not exist 
in the earlier statute. These words, it ap- 
pears to me, were obviously added to meet 
a case such as the present: and in view 
of this, it appears to me that the words, 
“in danger of being wrongfully sold” were 
not correctly interpreted in the case of 
Inre Chando Bibi (1). After re-considera- 
tion of the matter, I am of opinion 
that in the judgment which has just been 
pronounced the section has been rightly 
interpreted. y 

I would, therefore, allow the application. - 

Tudball, J—1 fully concur and have no- 
thing to add. : 

By tun Court.—The order of the Court is 
that a temporary injunction be issued for 
the stay of the sale ordered in the execution 
proceeding pending the disposal of the appeal 
in this Court. 

Let the hearing of the appeal be ex- 
pedited, at 

Appeal allowed, 
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Seconp Civin Arrar No. 143 or 1908, 
=- “July 18, 1910. 
Present:—-Mr. Justice Wallis and 
“Mr. Justice Krishnaswamy Aiyar. 
RAMAPPAYA AND OTHERS—APPELLANTS 
Versus 
AITHU MELANTA AND orHeRs— 
RESPONDENTS. 
Civil Procedure Code (Act XIV of 1882), s: 18—-Suit 
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ło recover property as trustee—Subsequéent suit by 
heirs after plaintif s death—Res judicata. 

Plaintiffs’ father sued to recover certain pro- 
perty as. its trustee. That suit was dismiss- 
After plaintiffs? father’s death plaintiffs 
brought the present suit to recover the same pro- 
perty as trustees : 

Held, that whether the plaintiffs succecded 
their father as trusteos or the trusteeship was 
joint family property of which tho father was the 
manager, the plaintiffs were concluded by ihe deci- 
sion in the previous suit by their father, 

Second appeal against the decree of the 
District Court of South Canara, in A. S. 
No. 885 of 1906, presented against the 
decree of the District Munsifof Pathur, in 
O. S. No. 406 of 1905. 


Judgment.—tThe plaintiffs’ father 


` sued as trustee to recover certain property 


which had been sold in execution of a 
decree against his grandfather and the 
suit was dismissed as barred by section 244, 
Civil Procedure Code. The plaintiffs, after 
their father’s death, brought this suit as 


trustees to recover the same property. 
Whether the plaintiffs succeeded their father 
as trustees or the trusteeship was joint 


family property of which .the father was 
manager, in either case the decision in the 


previous suit concludes the plaintiffs. The 
second appeal is dismissed with costs. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
ORIMINAL Arrear No. 253 or 1910. 
June 29, 1910. 

Present :—Sir George Knox, Kr., Judge, 
and Mr, Justice Karamat Husain. 
BALKARAN—Appatiant 
versus 
EMPEROR—Responpent. 
Evidence—Approver—Weight of approvers evidence. 
The evidence of an approver has to be most 
carefully analyzed and considered. It must be so 
far above suspicion that a Court has no alternative 

but to accept and act upon it. 

Where the Court believes in the approver's 
evidence in part, and disbelieves in part, it has no 
alternative but to reject the evidence altogether. 


Criminal appeal from the order of convic- 
tion of the Sessions Judge of Azamgarh, 
dated 21st March, 1910. 

Mr. Alston, for the Appellant. . 

Mr, R. Malcomson, (Assistant Government 


. Advocate), for the Crown. 


Judgment.—Balkaran a Chaukidar 
and Musammat Chabraji were committed 
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for trial to the Court of Session, Azam- 
garh, for an offence under section 302-114, 
Indian Penal Code. The allegations against 
them were that on the 6th of October 
1909, théy administered poison to one Tahal 
Kahar. In the original case as sent in by 
the police, there was a third person charged, 
viz, Ram Surat. He was tendered a pardon 
by the Committing Magistrate and turned 
King’s evidence. The learned officiating 
Sessions Judge in a very long judgment, 
in which he has gone most fully into the 
evidence, convicted Balkaran, but acquitted 
Chabraji. Balkaran appeals and his case 
has been represented to us by learned 
counsel, We have been taken through the 
whole evidence. The main evidence against 
the accused is the-evidence of the approver 
Ram Surat. We find ourselves in this diffi- 
culty that the learned Sessions Judge be- 
lieves the evidence of the approver so far 
as it is against Balkaran, but he refuses 
to believe the approver so far as his evidence 
goes against Chabraji, although it told 
heavily against her. The evidence of the 
approver has to be~ most carefully analyzed 
and considered. It must be so far above 
all suspicion that a Court has no alterna- 
tive but to accept and act upon it. But 
when we find that the approver is swear- 
ing positively that both of the accused 
committed the offence and the Court be- 
lieving him only as against one, there is no 
alternative but to reject the evidence of the 
approver altogether. “We have no doubt 
that Tahal met his death by poison ad- 
ministered to him. The hands which ad- 
ministered the poison, if we are to believe 
the approver, were the hands of the approver 
himself and Musammaé Chabraji. Balkaran 
according to the approver suggested to poison 
Tahal and looked on while the poison was 
being administered. If werefuse to believe 
the approver as to the first part of his 
story, how can we have confidence in him 
so far as the rest of the story is concerned? 
There are other suspicious points in the 
case. Itis needless to go into these. We 
allow the appeal, find the offence not proved 
against Balkaran, set aside the conviction and 
direct that Balkaran be released. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 285 or 1910. 
June 29, 1910. 

Present :—Mr. Justice Tudball and 
Mr, Justice Chamier. 
EMPBHROR—AvppLICcANT 
LENSUS 
IBRAHIM KHAN—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 222 
(2), 234—Criminal breach of trust—Tarious offences 


within the course of 12 months—One charge for the 
gross sum misappropriated—Procedure—Penal Code 


(Act XLV of 1860), s 407. 

Where a person commits a breach of trust in res- 
pect of various sums entrusted to him from ‘time 
to time, he may be charged with an offence in re- 
spect to the gross sum so embezzled and” it is 
not necessary to specify the particular items em- 
bezzled or the exact dates on which they were 
go embezzled; a charge so framed shall be deemed 
to be a charge of one offence provided that the 
period within which such embezzlement has taken 
place is nob more than one year. 

Section 234 of Act V of 1893 is qualified by sec- 
tion 222 (2). 

King-Emperor v. Gulzart Lal, 24 A. 254; A. WN. 
(1902) 44; King-Emperor v. Ishtiaq Ahmed, 27 A. 69 ; 
A.W. N. (1904), 165, 1 Cr. L. J. 687; Samiruddin Sar- 
kar v. Nibaran Chander Ghose, 31 C. 928; SC, W. N. 
807; L Cr. L. J. 791; Sat Narain Tewari v. Emperor, 82 
C. 1085; 10 C. W. N. 51; 3Cr. L. J. 138; Thomas v. 
Emperor, 29 M. 588; 5 Cr. L. J. 138, followed. 

Queen-Empress V. Kellie, 17 A. 158, Buddhw v. 
Babu Lal, 18 A. 116; Queen-Empress v. Pursotam 
Dass Morarjee, 24 C. 193, King-Emperer v. Kashi Nath 
Bagaji Sali, 12 Bom. l. R. 226; 5 Ind. Cas. 970; 11 
Cr. L. J. 337, referred to. 

Application for revision against an order of 
the Sessions Judge of Meerut. 

Mr, W. Wallach, for the Crown. 

Mr. G. P. Boys, for the Opposite Party. 

Judgment.—this is an application 
in revision filed by the Local Government 
seeking to have cancelled the order of the 
Sessions Judge of Meerut whereby he set 
aside the conviction and sentences passed 
by the Assistant Sessions Judge of that dis- 
trict, upon one Ibrahim Khan, in respect 
of an offence under section 409, Indian 
Penal Code, andordered a re-trial of the case. 

The question raised in the case involves the 
true construction of clause (2), section 222, 
Criminal Procedure Code. 

The accused Ibrahim Khan was a naib 
daroga employed in the Meerut Canton- 
and the charge against him is that 
in that capacity he realised the total sum 
of Rs. 208-12 as grazing fees, from various 
persons who grazed cattle on the Cantonment 
grass lands, between the Ist July and Ist 
November 1909 and embezzled the same, fail. 


ing to pay it into the Treasury. 


ments, 
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Thesum of Rs. 208-12 consists of some 
18 items which the accused is said fo have 
collected on dates (somewhat uncertain) be- 
tween the Ist July and Ist November 1909. 
Apparently he had no power to expend any 
money but it was his duty to pay it in 
as he collected it presumably daily. One 
charge in respect to the gross sum was 
framed against him, in view of the provi- 
sion in clause (2) section 222, Criminal Pro- 
cedure Code, and being committed for trial, he 
was found guilty and convicted by the Assis- 
tant Sessions Judge. 

On appeal the Sessions Judge held 
that in view of the ruling reported in 
Queen-Empress v. Kellie (1) and Buddhu v. 
Babu Lai (2) -and the Privy Council 
ruling in Subramanya Ayar v. King-Em- 
peror (3), ‘the trial was an illegality in 
that the prosecution was able to prove the 
embezzlement of 18 specific items and, there- 
fore, he should have been charged separately 
in regard to each item embezzled, there 
being in fact18 separate offences. In this 
view he set aside the conviction and sen- 
tence and ordereda retrial. Tt is this order 
which we are now asked to set aside on re- 
vision. It is contended that in view of 
the plain language of clause (2) of section 
922, Criminal Procedure Code, and the rul- 
ings of this Court and of the High Courts 
of Calcutta and Madras reported in King- 
Emperor v. Gulzari Lal (4); King-Himperor v. 
Ishtiaq Ahmed (5); Samiruddin Sarkar v. 
Nibaran Chander Ghose (6);  Satnarain 
Tewari v. Emperor (7); Thomas v. Emperor 
(8), all of dates subsequent to the altera- 
tion’ of the law in'1898, the decision of 
the lower Court is incorrect and that 
the Sessions Judge has relied upon deci- 
sions which were passed prior to the Code 
of 1898. 

Section 222 clause (1) of the Code sets 
forth the particulars as to time, place and 
person which have to be entered in a 
charge sheet. 

When the Code of 1598 became law, clause 
(2) was added to the section. It runs as 


(1) 17 A, 158. 

(2) 18 A. 116. 

(33 25 M. 61; 11M. L. J. 253; 3 Bom. L. R. 540 
5 Ò. W. N. 104; 28 I. A. 257. 

(A) 24 A. 254; A. W. N. (1902) 44. l 

(5) 27 A. 69; A. W. N. (1904), 165; 1. Or. L. J. 637, 

(6) 31 C. 928; 8 C. W. N. 807; 1 Or. L. J. 791. 

(7) 32 0. 1085 ; 10 0. W. N. 51; 3 Or. L. J. 188, 

(g) 29 M. 558; 5 Or, L. J, 188. 
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follows :—‘When the accused is charged 


with Criminal breach of trast or dishonest 
misappropriation of money, it shall be suffi- 
cient to specify the gross sum in respect 
of which the offence is alleged to have 
been committed and the dates between which 
the offence is alleged to have been committ- 
ed without specifying particular items or 
exact dates and the charge so framed shall 
be deemed to be a charge of one offence 
within the meaning of section 234. Provided 
that the time included between the first and 
the last of such dates shall not exceed one 
year.” 

The plain meaning of the above language 
appears to us to be that where a man in 
a certain capacity is entrusted from time 
to time with various sums of money and 
commits criminal breach of trust in res- 
pect thereto, he may be charged with an 
offence in respect tothe gross sum so em- 
bezzled and it is not necessary to specify the 
particular items embezzled or the exact dates 
on which they were so embezzled and that 
a charge so framed shall be deemed to be 
a charge of one offence provided that the 
period within which such embezzlement has 
taken place is notmore than one year. 

Section 234 allows of the trial of an ac- 
cused person at one trial in respect to three 
offences of the same kind committed with- 
in thespace of 12 months. If the accused 
embezzled more than three separate specific 
items on specific dates, in the same capacity, 
within the period of 12 months, he could 
(under section 234) be tried atone trial in 
respect to only three of such items, were 
it not for clause (2) of section 222 of the 
Code, which lays down that in such a case 
he may be charged in respect to the gross 
sum embezzled without specifying the parti- 
cular items or exact dates and that such 
a charge shall be deemed to be a charge 
of one offence within the meaning of sec- 
tion 234. 

Jt is quite clear that the latter section is 
qualified by the former to a certain extent. 
Nor is there anything in language of clause 
(2) section 222 which goes to show that 
where particular items and exact dates can 
be specified, they shall be so specified and the 
section shall not apply and thatthe accused 
shall be charged and tried inrespect to each 
jtem or set of three items. 

This is the view laken of the meaning of 
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this section in the case of King-Emperor v. 
Gulzari Lal (4), and this was followed in the 
case reported in King-Hmperor v. Ishtiaq 
Ahmed (b). 

The same view was adopted by the Cal- 
cutta High Court in Samirud-din Sarkar v. 
Nibaran Chunder Ghose (6), Satnarain Tiwari 
v. Emperor (7) and by the Madras High 
Court in the case reported in Thomas v. 
Emperor (8). 

While admitting that the weight of 
authority is against him, the learned coun- 
sel for the accused has pressed the conten- 
tion that the Code of Criminal Procedure of 
1838 amended the law in this matter simply 
with a view toset at rest the conflict of 
decision between this Court and the Cal- 
cutta High Court in respect to those cases 
in which the prosecution is able only to 
establish a general deficiency and has no 
means of proving the exact dates and parti- 
cular items. Prior to 1898 this Court had 
held that where a general deficiency could 
be established the accused could be charged 
and convicted in respect thereto, [vide Queen- 
Empress v. Kellie (1), Buddhu v. Babu Lal 


(2)]. The Calcutta High Court ruled other- 
wise in Queen-Empress v, Pursotam Das 


Morarjee (9). 

It is further contended that the Legis- 
lature did not intend to introduce any 
organic change in the law by enacting the 
Code of 1898; thatthe clause in question 
was intended to cover cases in which the 
accused, after receiving many sums at 
different times, has on a certain date embez- 
zled the whole amount thus received or 
part of it, z.e., where there has been really 
only one act of embezzlement, and also cases 
of general deficiency where it is impossible 
to give particular items or specific dates. 
It is urged that clause (2) controls clause 
(1) and that an accused might be greatly 
prejudiced by being tried at one trial in 
respect to a thousand different items or 
more, embezzled within the 12 months on 
specific dates, by reason of the complexity 
of the case. The contention as to the in- 
tention of the Legislature may be a correct 
one, but we have primarily to look to the 
language used by the Legislature to ascertain 
‘its meaning and intention. Where that lan- 
guage is plain and unambiguous as in the 
present case, we are not allowed to look 

(9) 240. 198. 
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at extraneous matters and read other lan- 
guage into the section so as to give ita 
meaning which we may believe the Legislature 
intended to express. f 

Our attention has been called to the case 
of King-Emperor v. Kashinath Bagaji Sali 
(10), in which it was held by Mr. Justice 
Chandravarkar that where there have been 
defalcations in respect of different items in 
the course of 12 months, there the Court can 
try aman in respect of three offences by 
selecting different items combining those 
items into one lump sum and making the 
election so as to get three sums, ihe appropria- 
tion of each constituting an offence itself. 
The decision may or may not be correct but 
we fail to see that it goes so far as to 
hold that all the sums may not be put 


together to form one gross sum and the - 


-accused charged in respect tothe gross sum 
so arrived at; such a charge is clearly deemed 
to be charge of one offence within the 
meaning of section 234 (cide clause 2 of sec- 
tion 222). If it goes as far as iscontended be- 
fore us, we cannot agree with it. 

Nor can we see that the accused has 
in the present case been at all prejudiced at 
his trial. 

In our opinion the order of the Sessions 
Judge is wrong. We allow this applica- 
tion, set aside his order and direct that 
the appeal be decided on its merits accord- 
ing to law. 

i Application allowed, 

y 12 Bom. L. R. 226; 5 Ind. Cas. 970; 11 Cr. L. J. 
837. 





ALLAHABAD HIGH COURT. 
Privy Counoit Appzat No. 20 or 1909, 
July 1, 1910. 
Present :—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
Inve KUNWAR RAGHUBIR SINGH— 
APPLICANT 
LeEVSUS 
Musammat MOTI KUNWAR—Oprosire 
Party. 

Appeal to Privy Cowncil—Special leave—Injunction 
-Stay of execution proceedings —High Court's jurisdic- 
tion—Civil Procedure Code (Act V of 1908), O. XLV. 

Where after the refusal by the High Court to grant 
leave to appeal to His Majesty, special leave has been 
“ granted by the Judicial Committee, the High Court 
has no power to entertain an application for an injunc- 
tion staying certain proceedings in execution ponding 
disposal of the appeal by the Privy Council. 

Mahesh Chandra Dhal v, Satrughan Dhal, 27 C. 1; 
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Tega Singh v. Bichitru Singh, 10 C. L. J. 326, + Ind. 
Cas. 452, relied upon, 

Application in the Privy Council Appeal 
of Kunwar Raghbir Singh against the decree 
of the Allahabad High Court. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. Gokul Prashad), for the Applicant. 

Mr. M. L. Agarwala, (with him Mr. - 
Baldeo Rum Dave), for the Respondent. 

Order.—This is an application that 
money deposited in the Collector’s Court to 
satisfy a decree obtained by the respondent, 
Musammat Moti Kunwar, should not be paid 
over to her until she has deposited security 
for the due performance of such order as His 
Majesty in Council may makein an appeal 
which is now pending against a decree of this 
Court. The suit out of which the appeal arose 
was brought by Musammat Moti Kunwar in 
the Court of the Assistant Collector of 
Etawah to recover profits of certain property. 
That Court granted the plaintiff a decree. 
Thereupon an appeal was preferred to the 
High Court, with the result that the High 
Court affirmed the decision of the Court belo w. 
An application was then made for leave to 
appeal to His Majesty in Council. In this 
case, as also in a case in which the title of 
the appellant to the property, in respect of 
portion of which tke claim for profits was 
made by Musammat Moti Kunwar, application 
for leave to appeal was made to -this Court. 
The Court was of opinion that inasmuch as’ 


. the amount of the decree was only Rs. 8,000 


odd and no substantial question of law was 
involved in the appeal, the Court ought not 
to grant the application. Thereupon an ap- 
plication was made to His Majesty in Council 
for special leave -to appeal and leave was 
granted in July 1909. Musammat Moti Kunwar 
put her decree into execution and thereupon 
thé appellant deposited the sum of Rs. 8,005- 
14-9 in. the Collector’s Court at Etawah, 
to which the decree had been transferred for 
execution, with a request that this sam be not 
paid over to the respondent pending the de- 
cision of the contemplated appeal to His 
Majesty in Council. The present application 
for an injunction was then made to this 
Court and an order was passed directing that 
the money in the Collector’s Court should be 
retained pending the disposal of the ap- 
plication. Cause has been shown and itis con- 
tended on behalf of the respondent that this 
Court has no jurisdiction to grant the ap- 
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plication inasmuch as leave to appeal was not 
granted by it; that the only Court which can 
put a stay on the execution of the decree of 
this Court isthe Judicial Committee which is 
now seised of the appeal of the appellant. We 
think that this contention is well-founded. 
In the case of Mahesh Chandra Dhal v. 
Satruyhan Dhal (1), the question was con- 
sidered, whether a High Court under similar 
circumstances was empowered to appoint a 
receiver under the provisions of the section 
of the Code of 1882, corresponding substantial. 
ly with the provisions of Order XLV, Rule 
13 of the present Code. In that case their 
Lordships were disposed to the view that the 
High Court was right in holding that it had 
no jurisdiction under the circumstances to 
appoint a receiver. In the judgment, we find 
the following observation:— ‘Their Lordships 
cannot direct the High Court to act where they 
have no jurisdiction, and they are not prepared 
to differ. from the High Court on the ques- 
tion whether or not they have jurisdiction, 
without hearing full argument on the point. 
They are at present disposed to agree that the 
jurisdiction does not exist; and though it may 
be very anomalous that property should be 
left without the possibility of interim protec- 
tion pending an appeal granted by special 
leave, the case is one of great rarity, and not 
unlikely to have escaped the notice of the 

- framers of the Code.” They passed an order 
in that case for stay of proceedings on the 
ground that “it was highly inconvenient that 
there should not beany interim protection at 
all pending such an appeal as this, and be- 
cause whilesuch a stay of proceedings can 
hardly be productive of injury to absent part- 
ies, the petitioner’s counsel is sanguine that 
it may afford therequisite protection.” Accord- 
ingly they ordered a stay of proceedings. In 
view of this decision, we cannot interfere in 
the present application unless it be that Act 
V of 1908 has modified, in regard to such 
matters, the provisions of the former Code. We 
have examined carefully the provisions of 
Order XLV, which provides for appeals to 
His Majesty in Council and we see no reason 
for holding that the furisdiction of the Court 
is thereby in any way enlarged. 

This question came before a Bench of the 
Calcutta High Court in the case of Tega Singh 
v. Bichitru Singh (2) and the question is care- 

(1) 27 0. 1. 

(2) 10 0. L. J. 826; 4 Ind. Cas, 452. 
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fully discussed in the judgment of Mukerji, J. 
It was held that whereafter the refusal by 
the High Court to grant leave to appeal to 
His Majesty, special leave was granted by the 
Judicial Committee, the High Court had no 
power to entertain an application for the ap- 
pointment of a receiver of the property in 
dispute under Rule 13, Order, XLV of the 
Code of Civil Procedure of 1908; that the 
changes introduced in the Code of 1908 do not 
affect the law as itstood in the Code of 1882. 
If the changes in the Code of 1908 do not 
affect the law as it stood under the former 
Code in respect of the appointment of a 
receiver under Rule 13, Order XLV, it is 
clear that these changes do not affect the law 
as it stood in respect of the power to stay 
execution of decree which comes under the 
same rule as the rule in regard to the ap- 
pointment of a receiver. We do not see any 
reason for differing from the view expressed 
by Mukerji, J., in the case to which we have 
referred. 

We may point oub that the applicant in 
this case obtained special leave to appeal so 
long aga as July 1909. Ifhe had been dili- 
gent, he might have applied for an order from 
the Judicial Committee, such as is now asked 
for in this Court. 

For these reasons we reject the application 
with costs. The dnterim order will be dis- 
charged, 

Application rejected. 





(s.c.8 M. L. T. 7.) 
MADRAS HIGH COURT. 
Civiu Appgat No. 39 or 1908. 
March 17, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Abdur Rahim. 
G. NARASIMHULU CHETTY AND ANOTHER 
DerenDants—APPELLANTS 
COTSUS 
K. SUNDARA CHARIAR (prep) AND 
OTHERS— PLAINTIPNS—— RESPONDENTS, 
Principal and agent—Suit for specific performance 
—Authority to sell immovable property, whether 
authority to settle price and receive purchase-money. 
Per Chief Justice.—A general authority to sella 
house does not imply an authority to settle price and 
arrange for the sale thereof without any further 
reference to the principal giving the authority. 


An authority lo sell a house does not imply an 
authority to receive the purchase-money. 
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R ZF NARASIMHULU CHETTY V. SUNDARA CHARIAR, 
, Joliffe, 42 R. R. 802 and Viney v. Chaplin, 
ET Ch. yah ; 2 Do. G. and J. 468; 4 Jur. (x. s) 


; . R. 582, followed. 
g pis Rahim, J.—Notice affixed on the outer 


the house by the vendors that enquirios were 

ii AA of their Vakil does not amount to an 

authority to the Vakil to sell the house on their behalf, 

A person having authority to sell immovable pro- 

perty does not by necessary implication have the 
ity to receive the purchase-money. 

ag A Thornton, 33 R. R. 678 and Howard v. 


man, 34 R. R. 814, distinguished. 
yn against the judgment of the Hon- 
able Mr. Justice Wallis, in Original Suit 
No. 192 of 1906 on the file of the High Court. 

Judgment. 

White, C. J —The first question which arises 
for consideration in this appeal is whether 
the evidence establishes that Mr. Devarajulu 
Naidu had authority to sell the house in 
question on behalf of the defendants—an 
authority to sell either at the price for which 
he purported to sell it or the best price that 
could be obtained or at any proper price. Tn 
other words, does the evidence establish that 
he had a general authority to sell the house 
without a further reference to his clients or 
principals on whose behalf he purported to 
be acting ? Then there is the further ques- 
tion, which is to a great extent a question of 
law, as to whether, assuming that the evidence 
does establish that Mr. Devarajulu Naidu 
had authority to sell on behalf of certain 
principals, he had by virtue of that general 
authority also an authority to receive the 
purchase-money on behalf of the principals 
so as to bind the principals by that receipt. : 

With regard to that second question, I will 
dispose of it at once before I proceed with 
the facts of the case. We find the law to be 
thus stated in Dart on Vendors and Par- 
chasers on page 213: “he”, (thatis the agent), 
“cannot, without special authority, receive 
the purchase-money”. One case which is 
cited by the learned author in support of that 
proposition is the case of Mynn v. Jotiffe (1). 
There it was held that an agent, employed 
to sell un estate, has not, as such, authority to 
receive payment.” lt was suggested that 
that decision had only reference to the facts 
of that particular case where apparently the 
agent was an auctioneer and it is suggested 
jn one of the Text Books—Wright on 
Agency—that that was the effect of the 
decision. But there is nothing in the decision 
itself to suggest that its application is to be 
limited to cases where the agent is an 

(1) 42 R. R. 802; 1 M. & Rob, 326. 
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auctioneer. So far ag I know, it has never been 
80 suggested in any of the later cases in which 
this question has been discussed. I also find 
in the case of Viney v. Chaplin (2), the fol- 
lowing observation of the Lord Chancellor Oran- 
worth on page 437:—“ It is quite clear that 
if a purchaser pays his purchase-money to a 
person not authorized to receive it, heis liable 
to pay it over again; and it may, I think, be 
considered as established, that the possession 
of the executed conveyance with the signed 
receipt for the consideration monay indorsed, 
18 not, in itself, an authority to the solicitor 
of the vendor to receive the purchase-money.”’ 
There were authorities cited by the learned 
Vakil, who argued this case on behalf of 
the respondents, and argued with great 
ability but it seems to me none of them is in 
point with regard to this particular question. 
None of them displaces the authority of the 
case to which I have referred. If ib became 
necessary for me to express an opinion on the 
point, I am prepared to hold that a mere 
general authority to sell land does not carry 
with it an implied authority to receive the - 
purchase-money for the land on behalf of the 
principal. 


Now Tet us see how the evidence stands in 
regard to the first question, i.e, does it 
establish a general authority in Mr. De- 
varajulu Naidu to sell this house on behalf of 
the defendants ? Mr. Devarajulu Naidu is a 
vakil of the High Court. The property in 
question is owned by two brothers who form 
an undivided family. Their mother is also 
alive. On the 20th February 1908. Mr. 
Devarajulu Naidu wrote the letter Exhibit 
A. That is the first document which has 
reference to their transaction. In that letter 
he acknowledged the receipt of Rs. 1,000 in 
respect of the house in question, the price 
settled according to the letter being Rs. 3,509. 
The bilance, the letter goes on, would be 
paid in the course of a month. Then the 
letter says: “ I will give you the title-deeds 
on my return from Nellore which will be on 
or about the Sth March when you can inspect 
them.” There is not a word in that letter to 
suggest that Mr. Devarajulu Naidu was act- 
ing on behalf of clients. Any one reading the 
letter, it seems to me, would at once form the 
impression that he was selling this property 
on his own behalf. 

(2) 27 L. J. Oh. 484; 2 De. G. and J. 468;4 Jur, 
(x. 8.) 619: 6 W. R. 562, 


` .everythisg with Devarajulu,” 
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What is the evidence of any antecedent 
authority given by the defendants to Mr. 
Devarajulu Naidu to sell this house? The 
2nd plaintiff gives evidence. He speaks of a 
writing of an advertisement on the wall - of 
the house: “This house for sale, intending 
purchasers should make enquiries of De- 
varajulu.” Then he goos on “I went inside 
and saw the house. I then saw defendant No. 
1 and defendant No. 2 and their mother and 
asked them. They said the house was for sale, 
also that Rs. 3,000 or Rs. 8,200 had been 
offered, and if I wanted the house [ should go 
to Devarajulu Naidu.” Later on in cross- 
examination he says: “When I visited the 
house all three told me Devarajulu was the 
person to settle with.” Later on again: “Both 
of them told me to go to Devarajulu and told 
me to settle everythirg with him.” It is to 
be observed that this witness, one of the 
plaintiffs, does not suggest that Devarajulu 
Naidu ever represented to him that he had 
authority to sell this house on behalf of the 
defendants, still less does he suggest that 
Devarajulu Naidu stated that he had authority 
to recéive the purchase-money of the house on 
behalf of the defendants. 

Going back for a moment to Exhibit A, one 
cannot help observing that the method of pay- 
ment adopted is of an unusnal character. 
The contract apparently was made on the 
20th February. In the ordinary course of 
basiness, I take it, the purchase-money would 
have been paid when the conveyance was 
signed. What happened was that payment 
was made by the plaintiffs of uo less than 
Rs. 2,000 out of the Rs. 3,500. Further the 
payment was not made in cash; it was made 
by the endorsement of a cheque, which the 
plaintiff happened to have, to Mr. Devarajulu 
Naidu. That is a very carious feature of 
the case and at once, to my mind, gives rise 
to doubts as to whether this was an ordinary 
-bona fide transaction in which Devarajulu 
Naidu was acting in the interest of his clients 
or whether it was not a transaction by which 
he hoped to obtain immediate command of a 
considerable sum of ready money. Passing 
on to the Ist plaintiff's evidence, he says: “I 
made enquiries of the senior man, the junior 
man andthe mother. They told me to settle 
Now I pass 
on to the evidence of Mr. Devarajuluo Naidu 
himself. Here again, so far as I recollect his 
evidence, he does not say that he represented 
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to the plaintiffs that he had authority from 
the defendants to sell this house. At any 
rate, he does not state that he had authority 
to sell the house and receive the purchase- 
money. He does not say so in so many words. 
What he says is: “The house was for sale. A 
sale was put up. I was to arrange for the sale. 
The defendants and the mother authorized me 
to sell the house and invest the money ana 
purchase a small house for Rs. 1,000, They 
put up the notice that people were to enquire 
of me.” That is what he says in examina- 
tion-in-chief. In cross-examination he says: 

I was to consult them after I got an offer. 
The plaintiffs made the offer a week before I 
gave the receipt for Rs. 2,000. The price 
was fixed then. The 2nd defendant was 
present when I fixed Rs. 2,060. When I 
communicated it to the mother, I had not 
communicated with the lst defendant before 
giving the receipt. I took the consent of the 
mother for the receipt of the advance. I did 
not know what the advance was to be.” 
Then he says: “I wanted money then and I 
used the money for my own purposes with 
the consent of the mother and the 2nd defen- 
dant”. That portion of the evidence has 
reference to another aspect of thecase. Then 
there is another witness called for the plaintiff 
Sundara Chariar. He says: “The house was 
for sale. There was a notice on the wall. I 
offered Rs. 3,200 for a friend, Srinivasa Chari 
I made the offer to defendants and they re- 
ferred me to Devarajulu Naidu”, There is 
also the evidence of Rangasawmy Naidu and 
Manavala Moodally. That I think is all 
what I may call the antecedent evidence 
with reference to the alleged authority to Mr, 
Devarajulu Naidu to sell the house in ques- 
tion. The defendants and their mother deny 
that any authority was given to Mr, De- 
varajulu Naida to sell the house on their 
behalf. . 

Then we have to consider whether there is 
evidence which shows that the defendants 
ratified what Mr. Devarajulu Naidu did so 
as to make them liable for his action in enter- 
ing into the contract and receiving the 
purchase-money. The document (Exhibit 
C) is relied upon by the plaintiffs as evidence 
of ratification. This document to my mind 
raises a strong suspicion as to the bona fides 
of this transaction. The plaintiffs’ case is 
that they were in treaty with Mr. Devarajulu 
Naidu as Vakil for the defendants for the 
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purchase of the property, and on the 20th 
February they in good faith paid him Rs. 2,000 
as part-payment of the purchase-money. 
We find that by Exhibit C the signature of 
the 2nd defendant is obtained to a somewhat 
extraordinary document which states that the 
consent of the 2nd defendant and his elder 
brother the Ist defendant is given for the sale 
of this house, that the plaintiffs had paid 
Rs. 2,000 by cheque and a farther sum of 
Rs. 25 on the date of Exhibit C to the 2nd 
defendant, and that the 2nd defendant had 
received in cash Rs. 2,025. I cannot help ask- 
ing myself, if this was an ordinary business 
transaction in which the plaintiffs relied 
upon Devarajulu Naidu’s representations 
that he was selling on behalf of the defen- 
dants, what was the necessity for obtain- 
ing this document Exhibit C from the younger 
of the two brothers? Then we find that the 
document purports to be signed by the 2nd 
defendant on behalf of his elder brother. The 
document itself to my mind gives rise to 
suspicion, specially when we consider the fact 
that neither in Exhibit D, the draft con- 
veyance, nor in Bxhibit E, the sale-deed, 
although other payments of sums of money in 
part-payment of the purchase-money are 
recited, is there any reference to this alleged 
payment af Rs. 95 to the 2nd defendant. 16 
is suggested that Exhibit C may have been 
antedated. I express no opinion about that. 
But, apart from any question of the pos- 
sibility of its being antedated, it seems to 
me the document in itself is of a character 
which cannot bub give rise to a considerable 
amount of suspicion. 

Then what is the evidence with regard to 
the circumstances in which this document 
was given? The evidence on behalf of the 
plaintiffs with reference to this document is 

` quite general. I do not think Devarajulu 
Naidu refers to it at all. The 2nd defendant’s 
evidence is as follows: “I cannot read or write 
English or Tamil. ĮI received Rs. 25 from 
plaintiff as a hand loan. Neither my mother 
nor my brother authorized me to receive 
Rs. 25. Itook it for some business as a 
hand loan to pay debts. They said you must 
affix your signature on something like a 
receipt * * *T donot know in what language 
it was.” Then in cross-examination he 
said: “Isigned © asa voucher for Rs. 25.” 
That is the second document upor which the 
plaintiffs rely as a ratification of the conduct 
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of the allegad agent in entering into this con- 
tract to sell. 

Then they also rely upon Exhibit B which 
is the conveyance signed by the 2nd defen- 
dant. Ibis an instrument dated the 20th 
July 1906-and itis signed by the 2nd defen- 
dant. It purports to be attested by the 
mother as a markswoman. Let us see what 
is the evidence of the 2nd defendant with 
regard to the circumstances in which he 
signed this document. The evidence adduced 
on behalf of the plaintiffs is merely general 
that the document was signed - by the 2nd 
defendant and attested by the mother. Mr. 
Devarajulu Naidu says in regard to this: 
“I was present. 2ad defendant knew what 
the sale-deed was. It was not represented 
to him thatit was a final or stamp paper for 
Rs, 25. It was read over to him.” That is 
what he says with reference to Exhibit E. In 
eross-examination, speaking of the 2nd de- 
fendant, he says: “defendant No. 2 does not 
write English. He can read Telugu. Ihave 
not soen him read or write Tamil.” In ex- 
amination-in-chief, the 2nd defendant says: 
“Tsigned E. It was not read out and explain- 
ed to me. Devarajulu Naidu was present. 
Tasked him what it was. He kept quiet. 
‘Alwar Chetty kept quiet” (I will refer to him 
later). Then there is a passage which is not 
quite clear— But the plaintiffs said you bor- 
rowed Rs. 25 being Rs. b on the first occasion 
and Rs. 20 on the second. This is on de- 
mand for.that. My mother was downstairs. 
She was not present when I signed.” In cross- 
examination he says, CI signed E in plaintiffs’ . 
house. My mother was downstairs. I first 
went to the plaintiffs’ house and then went 
back and fetched my mother. The plaintiffs 
said I had to give my signature for the Rs. 5 
and the Rs. 20 and that my mother should 
also be brought for that purpose. Although 1 
took my mother she was not present when I 
signed. * * * I wrote the statement that 
‘this is the mark of S. Ranganaikammal’. 
I did not see my mother there when J signed 
it. They wanted her to affix her mark. She 
refused and went downstairs.” “My mother 
enquired what the document was about and 
they said it was about the Rs. 25. It was 
in reply to her they said that. Té was in reply 
to me and not to my mother.” Then the 
mother with reference to this Exhibit E says, 
“My son came and called me and I went to 
plaintiffs’ house with my son. The plaintiffs 
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said there was a paper for Rs. 5 anda paper 
for R» 20, and that as they were on 
_ two papers, now as only one paper is re-- 
quired, you need not be afraid. They 
asked me to put my signature. I re- 
fused.” That I think is the evidence with 
regard to the circumstances in which, ac- 
cording tothe case for the plaintiffs, this 
document, Exhibit E, was signed by the 2nd 
defendant. Again I have to point out -that it 
Seems unusual if ib was a transaction on 
behalf of the family that the plaintiffs would 
be content with the signature.of the 2nd de- 
fendant. The 2nd defendant was ab that 
time a youth of 18 or 19 years and Mr. 
Justice Wallis observes in his judgment that 
neither he nor his brother, the Ist defendant. 
appear to ba ‘of a high order of ‘intelligence.* 
With regard to the oral evidence as to the 
- alleged ratification by the principals, the two 
defendants, of what was done by their agent, 
Mr. Devarajulu Naidu the case put forward 
by Mr. Devarajulu Naidu is that he retained 
the whole of this purchase-money and that 
he used it for his own purposes and that he 
did this under the authority of the defendants 
and their mother. The evidence of the 2nd 
plaintiff, if true, would show that the defen- 
‘dants authorized the retention of this money 
by Mr. Devarajulu Naidu. That authority to 
retain, of course, would be a ratification of the 
receipt by him of the money on their behalf. 
The 2nd plaintiff says: “I paid by cheque on 
the ional Bank for Rs. 2,000 in my 
favour which T endorsed in blank. I offered 
it to 2nd defendant but he told me to give ib 
to his brother-in-law.” The witness is 
apparently speaking to what took place on 
February 20th. In chief-examination, Mr, 
Dévarajulu Naidu says: “On the 20th I 
received Rs. 2,000. The 2nd defendant and 
- his mother knew subsequently.” I do not 
say these two stateménts are mutually con- 
tradictory: but the statement that the 2nd 
defeudant and the mother knew subsequently, 
i.e., Subsequently to the 20th February, is 
certainly inconsistent with the statement 
by the 2nd plaintiff that he offered the 
chegue to the 2nd defendant on 20th Febru- 
ary and that the defendant then told him to 
give it to his brother-in-law, 7.¢., Mr. 
Devarajulu Naidu. Whatdoes Mr. Devara- 
julu Naidu say with reference to the suggest- 
ed ratification? I have read a portion 
‘of his evidence. He said: “the 2nd defendant 
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was present when I fixed Rs.2,000 * * *- 
I wanted money then and I used the money,” 

i.e., the money which he received from the 
plaintiffs, “fır my own purpose with the. 
consent of the mother and the 2nd defendant. 

The 2nd defendant was saying that the money 

was to remain with me. It had been settled. 
that the sale-proceeds was to be invested: 
with me.” That certainly is a very curious. 
story—it is a general statement that he had. 
a general authority. to retain the money 

which he was to receive on the sale of this 

property and to use it for his own purposes. 

Mr. Devarajuluo Naidu was in a somewhat 

delicate position and it behoved him, it seams 

to me, to be particularly careful to see that 

the sale-proceeds of this property reached the 

hands of the clients —two young men nob par- 

ticularly ‘bright’ who were his connections 

or relations. After the money had safely 

reached their hands, ib was opan to him, of 

course, to come to a fair arrangement with 

them for the purpose of getting the money 

back for his own purposes. It seems to me 

if he was not prepared to pay the money over 

to his client—I take it they were his 

clients—then he could have obtained precise 

and specific written authority from his clients 
before he proceeded to appropriate the 

money to his own purposes: and if he chose 

to act in the way he did act, all I can say 

is that it is necessary carefully to scrutinize 

the statements which he makes in the wit- 

ness box seeing that he was not only an 

interested witness in the sense that he want- 

ed to support the sale but also an interested 

witness in the sense that he got and used the. 
money. In these circumstances, I say, it is 

necessary to scrutinize his evidence with the 

greatest care. Now the two defendants and 

the mother deny that he had any authority 

to sell the house at all. The question is 

which story is one to accept. 

There is another somewhat curious feature 
in connection with this case. One would 
have thought that Mr. Devarajulu Naidu, a 
Vakil, would have taken the earliest oppor- 
tunity in his examination-in-chief to explain 
that, although he was acting for these parties 
in connection with the sale of this house, it 
had been arranged that he was to use the 
money for his own purposes. There is not 
a word of this in examination-in-chief, and 
it ig not until we come to his cross-examina; 
‘tion he says: “L wanted money. I used it 
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for my own purposes with the consent of the 
mother and the 2nd defendant”. Of course, 
ib is an unusual story but it is a possible 
story, and if there had been something in the 
nature of evidence to corroborate it, one 
might be prepared to accept it, notwith. 
standing the denial given by the defendants 
and their mother. Mr. Devarajulu Naidu 
apparently saw the desirability of this 
story receiving some corroboration because 
he says in his cross-examination: “It was 
at that time I gave a promissory-note in 
favour of the mother for Rs. 2,500 of my 
own accord.” That Rs. 2,500 is the amount 
of the purchase-money. “I gave it to Alwar 
Chetty at her request.” Now the mother 
denies that she ever asked Devarajulu Naidu 
to give to Alwar Chetty. The person to 
speak of this transaction is, of course, Mr. 
Alwar Chetty himself. Mr. Alwar Chetty 
was not called as a witness by the plaintiffs. 
“The learned Judge in coming to the conclu- 


sion at which he arrived attached a good.- 


deal of importance to the fact that there was 
no immediate repudiation of the allegations 
in Exhibit F which is a letter sent on the 

` 2nd July 1995 by Mr. Doraisamy Iyengar, 
who was acting for the plaintiffs, to the 
defendants. In that letter the part-pay- 
ments of the purchase-money are stated and 
a tender is made of the purchase-money, 
Rs. 975. Itis admitted that the Ist defen- 
dant refused to accept the Rs. 975 which was 
then tendered as the balance of the purchase 
money. And, although, no doubt, weight is to 
be attached to the fact that there was not an 
immediate repudiation; seeing that the tender 
was refused by the Ist defendant, speaking 
for myself I do not know that I am prepared 
to attach as much importance to that fact as 
the learned Judge apparently thought should 
be attached to it. 

I always hesitate to differ on a question of 
fact, where the Court of first instance had 
the great advantage of hearing the witnesses 
and seeing their demeanour in the box, and so 
it is not without some hesitation that I differ 
from the conclusion of fact at which Mr. 
Justice Wallis arrived. But after giving the 
best consideration I can to the evidence and 
having had the benefit of a full argument on 
behalf of the respondents, the conclusion at 
which I have arrived in this case is that the 
plaintiffs have not discharged the onus which 
rests upon them and they have not shown that 
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the 2nd defendant gave to Mr. Devarajulu 
Naidu general authority to sell this house at 
the priceat which he purported to sell it: 
without any further reference tothe defer.dants 
or to their mother; and that being the finding 
of fact which I feel myself on the evidence 
compelled to arrive at, I think we must set 
aside the decree of the learned Judge in 
favour of the plaintiffs and dismiss the suit 
with costs here and in the Court of first 
instance. And one word with regard to 
Mr. Devarajulu Naidu. My learned brother 
and myself have consulted together in the 
matter and it seems to us that there is a 
prima facie case for enquiry into Mr. 
Devarajulu Naidu’s professional conduct in 
connection with this transaction and the ne- 
cessary steps will be taken with a view to 
holding an enquiry. * 

Abdur Rahim, J.—This appeal is from a 
judgment of Wallis, J., ina suit instituted by 
the plaintiffs to enforce specific performance 
of a contract to sell a house belonging to the 
defendants Nos. 1 and2. The contract to sell 
the house was entered into by Mr. Devarajulu 
Naidu, a Vakil of this Court, and the first 
question is whether Mr. Devarajulu Naidu had 
authority in that behalf from the defendants: 
All that is proved in this connection is, there 
was a notice put up on the outer wall of the 
house that the house was for sale and that 
enquiries were to be made of Mr. Devarajulu 
Naidu who was then acting as Vakil of the 
defendants. Then we have the evidence of 
the two plaintiffs that an enquiry being made 
of the defendants they were referred by them 
to Mr. Devarajulu Naidu who would settle 
everything. Thereis also the evidence of 
another intending purchaser who was similarly 
referred to Mr. Devarajulu Naidu. This is 
all the evidence of authority relied upon an 
behalf of the respondents. They do not 
appear to have made any proper enquiries as 
to the nature and extent of Mr. Devarajulu 
Naidu’s authority. It seems to me it will be 
going too far to say that the notice on the 
outer wall of the house and what was said by 
the defendants shows that Mr. Devarajulu 
Naidu had authority to sell on their behalf. 
Allthat it amounts to is that defendants 
referred to their Vakil who was authorized by 
them to treat with the purchasers and to 
negotiate with them regarding the sale of the 


house; and thisis madestill clearer by the 
# See 6 Ind. Cas. 310, Ed. 
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fact which Mr. Devarajulu himself admits in 
his cross-examination that he was to consult 
the defendant as regards the price of the 
house. Butit has been contended by the 
learned Vakil for the respondents that, if 
there was no authority to begin with, there 
has been ratification of the act of Mr. 
Devarajuln by the conduct of the defendants; 
and for this purpose he relies upon Exhibits 
Cand E. Exhibit ©, as pointed out by his 
Lordship the Chief Justice, is a most curious 
document and I agree with him in regard- 
ing itas a most suspicious feature in the 
case of the plaintiffs. Immediately after 
the contract was entered into Rs. 2,0C0 was 
paid to Mr. Devarajulu as an ‘advance’, but 
it appears that some time afterwards, the 
plaintiffs paid Rs. 25 to the 2nd defen- 
dant who at the time was about 18 years of 
age, and got him to sign Exhibit ©. It is 
absolutely clear that the design of Exhibit 
C was to get an acknowledgment of the 
authority of Mr. Devarajulu from the 2nd 


defendant and there can be little doubt that. 


the plaintiffs felt the need of such a document 
as they were not sure at the time that Mr. 
Devarajulu Naidu had authority to sell the 
house. The 2nd defendant says that he 
received the Rs. 25as a loan and he understood 
that the document which he signed only 
related to the loan. Exhibit © is written in 
Tamil. It is not proved that the 2nd defen- 
dant knows Tamil, and if he did read and 
write Tamil, Mr, Devarajulu Naidu, who was 


„a witness for the plaintiffs, was in a position 


to proveit. The 2nd defendant has had no 
independent advicé and, having regard to the 
circumstances under which Exhibit C was 
executed, I am altogether unable to rely upon 
itas evidence of ratification. JI should also 
like to point out that the existence of this 
document Exhibit © is not mentioned either 
in Exhibit D or Exhibit E. Exhibit D is a 
draft conveyance and Exhibit E is the sale- 
deed purporting to have been signed by the 
2nd defendant. Both these documents recite 
the sums of money which had been paid; but 
most curiously make no mention of the 
Rs. 25. I find it, Imust admit, difficult to 
conceive that a purchaser of property, who 
had paid even a small sum like Rs. 25 under 
circumstances which would make the receipt 
obtained for Rs. 25 of the greatest importance 
to him, should have forgot the fact of the 


- payment or the existence of the document. 
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A suggestion was made by the learned Vakil 
for the appellants that Exhibit C must have 
been antedated. Inthe absence of any ex- 
planation as to why ib is not mentioned in 
Exhibits D and E, I am not prepared to say. 
that the suggestion is without foundation. 
Exhibit E is signed by the 2nd defendant. 
It is a documentin English andthe 2nd de- 
fendant does not know English; he can only 
sign his name in that language. The evidence 
as regards its execution is that the document 
was read out to the 2nd defendant and he 
signed it. But Ido not see the use-of reading 
out a document written in a language which is 
not known to a person without explaining 
what itis all about. The plaintiffs or their 
legal advisers could not have failed to realize 
the importance of the execution by the 2nd 


- defendant of this document; and if the 2nd 


defendant executed it with knowledge of its 
contents, proof of this ought to have been 
forthcoming. 

Tt has been contended by the learned Vakil 
for the respondents that the 2nd defendant 
having signed the document, the burden is 
thrown upon him to show that he signed it 
without knowing its contents. Undoubtedly. 
that is so. In ordinary circumstances, one 
would expect that the person who alleges that 
he signed a document without knowing the 
natare of its contents, must satisfy the Court 


~to that effect. But, having regard to the 


circumstances of this case, it is impossible for 
us to regard the signature of the 2nd defendant 
to Exhibit E as having been put with the 
knowledge of the contents of that document. 
Now I come to the evidence of Mr. Deva- 
rajulu Naidu himself. The learned Judge in 
the Court of first instance has accepted his 
evidence and relied uponit. We are bound, ona 
pure question of believing or not believing the 
evidence of a particular witness, to abtach the 
greatest possible importance to the opinion of 
the learned Judge who saw the witness 
while giving his evidence regarding the credi- 
bility of his evidence; but there are facts in 
this case bearing upon the conduct of the 
witness, which, if unexplained, are of greater 
materiality as affecting the weight to be 
attached to his words than his mere demeanor 
in the witness box. Itappears that, at the 
time of the transaction, this witness was in 
considerable pecuniary difficulties. There were 
decrees against him and he was pressed for 
money. It is possible there was some talk 4 
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that time among the defendants and their 
mother of partitioning their property. If there 
was such a proposal, Mr. Devarajulu seems to 
have seized the opportunity of suggesting the 
sale of the house with the result that the entire 
sale-proceeds went to his pocket. He was 
their professional adviser and a distant con- 
nection. He does not tell them and there is 
no evidence in the case from which we might 
infer that these two young men knew anything 
about his embarrassed circumstances. In the 
witness box he gives out that he owns certain 
mica mines worth one lac of rupees; but all the 
same he was in great monetary difficulties. 
Without apprising his clients of his real 
pecuniary position, he advises them to sell the 
house, and when he manages to sell the house 
he appropriates the money to his own use. He 
says hegave a pro-note in favour of the mother 
of the defendants for Rs. 2,500 which he 
says he borrowed from them with their nubhor- 
ity. But that pro-note is not produced and no 
attempt has been made to produce it. Alwar 
Chetty, to whom the pro-note is said to have 
been handed over, was not examined. These 
are facts which should be borne in mind in 
examining Mr. Devarajulu Naidu’s evidence; 
and I must confess that these circumstances 
weigh with me considerably in not accepting 
his evidence unless corroborated by other evi- 
dence. 

-As regards the authority to sell the 
house knowing, as I think he did, that he 
intended to appropriate the proceeds of it, I 
should have expected that, having regard to 
his professional relation to the defendants, he 
would have taken every precaution to secure a 
proper authority from them. He does nothing 
of the kind. ~ 

Then as regards his statement that he had 
authority further “to invest the money with 
himself” , I should have thought that, having 
regard to the facts already mentioned, he 


would have been still more careful not to leave - 


the fact of his having such authority a matter 
for debate. He was a most interested witnessin 
the case, perhaps in some respects even more 
interested to support the transaction than the 
plaintiffs ; and there being no corroboration of 
his evidence as I read the record, I regret, I 
cannot agree with the learned Judge that the 
word of Mr. Davarajulu should be accepted on 
the question of authority. 

As regards the question of law that has 
been discussed, whether authority to sell, 
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supposing there was such authority in this 
case, would include an authority to receive the 
purchase-money, if seems to me there can 
be hardly any room for doubt that, when the 
authority to sell is with respect to immov- 
able property, it does not ordinarily imply an 
authority to receive the parchase-money. The 
learned Vakil for the respondents has relied 


on the cases of Oapel v. Thornton (8) and Ho-' 


ward v. Chapman (4), in support of his conten- 
tion to the contrary ; but those were all cases 
of sale of goods. It seems to be quite evident 
that if an agent, for instance, an assistant in 
a shop, has authority to sell goods, itis to be 
presumed that he should have authority to 
receive the price of those goods, But the case 
of a sale of immovable property is not govern- 
ed by similar considerations and, as has been 
pointed out by the learned Chief Justice, the 
authorites show that a person having author- 
ity to sell immovable property does not, by 
necessary implication, have the authority to 
receive the purchase-money. I agree in tho 
order proposed by the learned Chief Justice. 


Appeal allowed. 
(3) 33 R. R. 676; 2 Car. & P. 352. 
(4) 34 R. R. 814; 4 Car. & P. 380. 





(s. c. 14 0. W. N. 817; 12 C. I. J. 407 A. L. J. 709; 
12 Bom. L. R. 503; 8 M. L. T. 89; (1910)M, W.N. 351.) 
PRIVY COUNCIL, 

APPEAL FROM OUDE. 

May 7, 1910. 

Present:—Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Thakurain SHEORAJ KUNWAR—PL.aintirr 
— APPELLANT 
versus 
Thakur HARIHAR BAKSH SINGH 


AND ANOTHER—DEFENDANTS—-RESPONDENTS, 
Oudh Land Revenue Act (XVII of 1876)—Oudh 
Laws Act (XVIII of 1876), s.9—“Mahal,” meaning 


of—Statutes, interpretation of —Interpreting one statute | 


by terms of another passed on same day. 

The word “mahal” is a term of the Revenue Law, 
and asthe Oudh Laws Act, 1876, andthe Oudh Land 
Revenue Act were passed on the same date and refer 
to each cther, it ig permissible to refer to the latter 
Act in order to ascertain the meaning of the word 
“mahal” in the Qudh Laws Act. 

The word “mahal” means any parcel or parcels of 
land which have been separately assessed to or are 
held under a separate engagement for the revenue and 
for which a separate record-of-riglts has been pre- 
pared. : 
< Where a taluka consists of a large number of 
villages, each of which is separately assessed to 
revenue and may be regarded as an inferior mahal, 
the whole taluka is called a talukdari mahal. 
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Appeal from the decree of the Judicial 
Commissioners of Ondh, dated August §&, 
1906, reversing that of the Sub-Judge of 
Sitapur, dated January 16, 1905. 
| Sir R. Finlay, K. O. and Mr. Ross, for the 
Appellant. i 
| Mr. DeGruyther, K. O., and Mr. Kufin, for 
the Respondents. 

Judgment. 

Lord Macnaghten, — This appeal is concerh- 
ed with aclaim to pre-emption under the 
Oudh Laws Act, 1876, in respect of three 
entire villages and two pattis or portions of 
two other villages forming part of a taluka 
called Saraura. f 

By section 9 of the Act the right of pre- 
emption where it exists is given on the occa- 
sion of a sale. i 

lst, to co-sharers of the sub-division (if 
any) of the tenure in which the property is 
comprised in order of their relationship to 
the vendor, es : 

2ndly, to co-sharers of the whole mahal in 
the same order; 

3rdly, to any member of the village com- 
munity; and 

4thly, if the property be an under-pro- 
prietary tenure, to the proprietor.” 
and the section adds this provision: — 

4: 

Where two or more persons are equal- 
ly entitled to such right the person to 
exercise the same shall be determined by 
lot.” 

There were three brothers, sons of one Basti 
Singh, whose names were Baldeo Bakhsh, 
Balwant Singh, and Uman Parshad—Baldeo 
Baksh died leaving one’ son, Bisheshar 
Bakhsh—Balwant died leaving two sons, 
Sitla Bakhsh, who died childless, and Ganga 
Bakhsh. Ganga Bakhsh had obtained a 
sanad of iaiuka Saraura, but in 1864 on the 
occasion of the regular settlement a com- 
promise was made between Ganga Bakhsh, 
Bisheshar Bakhsh and Uman Parshad, by 
which one-half of the taluka was assigned 
to Ganga Bakhsh as superior proprietor and 
the other half to Bisheshar Bakhsh and Uman 
Parshad in equal shares in under-proprietary 
right, they paying the Government revenue 
plus malikana at the rate of 10 per cent. to 
the talukdar, and being jointly liable to him 
in respectof the same as rent. Bisheshar 
Bakhsh died childless and his share devolved 
on Iman Farshad. Uman Parshad died and 
< his property devolved upon Gajadhar, his 
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‘grandson, and Ganesh 
“In 1898 a partition was made between 
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Bakhsh, his son. 
Gajadhar and Ganesh Bakhsh under which 
the property in question in this suit was 
assigned to Gajadhar. A decree was made 
in accordance with the partition, and muta- 
tion of names was effected accordingly, but 
no separate engagement was made for pay- 
ment of the Government revenue in respect of 
the three entire villages or the two pattis 
assigned to Gajadhar. 


On the 13th of September 1902, Gajadhar 
sold the property in question to Harihar 
Baksh who had succeeded his father Ganga 
Bakhsh as talukdar of Saraura. 


Thereupon Ganesh Bakhsh filed this suit 
against Harihar who is respondent No. 1 and 
Gajadhar, who is dead, and is now re- 
presented by his widow, respondent No. 2. 
The claim was for pre-emption in respect of 
the three villages and the two pattis. 

The Subordinate Judge of Sitapur decided 
in favour of the plaintiff, Ganesh Bakhsh 
From that decision Harihar appealed to the 
Court of the Judicial Commissioner. The 
appeal was heard in the first instance by Mr. 
Wells, Additional Judicial Commissioner, and 

Ir. Chamier, Officiating Judicial Commis- 
sioner. The learned Judges differed in opinion. 
And so the appeal was referred to Mr. Evans, 
First Additional Commissioner. Mr. Evans 
agreed with Mr. Chamier in thinking that the 
suit ought to be dismissed as regards the 
three entire villages, and that as regards the 
two patitis Ganesh Bakhsh and Harihar, as 
the only other members of the village com- 
munities to which the paifis respectively ap- 
pertained, were equally entitled to the right 
of pre-emption. The order was that the 
appeal be allowed and the suit dismissed with 
costs in both Courts as regards the three entire 
villages; and the parties were ordered to draw 
lots as regards the two pattis. This order was 


‘dated the 10th of August 1906. ‘A further 


order was made on the same day declaring 
that lots having been drawn the right to 
buy the two pattis was found to lie with 
the appellant, Harihar. The appeal was, 
therefore, allowed as regards the pattis, and 
the suit was dismissed as regards them also, 
and the parties were ordered to pay their own 
costs as regards the pattis, in the Court of 
Appeal and below. 

Their Lordships are of opinion that the 
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judgment of the Court of the Judicial Com- 
“missioner was right. The opinion delivered 
by Mr. Chamier with which Mr. Evans was 
in substantial agreement deals with the case 
very fully. It was contended, he said, that 
Ganesh Bakhsh was entitled to pre-empt 
under the first, or failing that, the second 
clause of the section, 
pointed out that even if (as was suggested): 
each of the villages assigned to Uman Parshad 
were a sub-division of the tenure in which 
the property is comprised it could not be 
‘said that Ganesh and Gajadhar were the co- 
‘sharers in any sub-division. The question 
whether Ganesh could claim to pre-empt 
under the second clause was one he thought 
of greater difficulty. The word ‘mahal’, he 
observes, is not defined inthe Act, but he goes 
. on to say:— 

“The word is a term of the Revenue Law 
and as the Oudh Laws Act 1876, and the 
Oudh Land Revenue Act were passed on the 
same day and refer to each other it is per- 
missible to refer to the latter Act * * *in 
order to ascertain the meaning of the word 
‘mahal’ in the Oudh Laws Act.” 

Then herefers to the case of Munnu Lal v. 
Maulvi Sayed Muhammad Ismail (1), and pro- 
ceeds as follows:— 

; “Chapter V of the Revenue Act ‘of 1879 
shews that the word ‘mahal’ means any parcel 
or parcels of land which have been separately 
assessed to or are held under a separate en- 
gagement for tbe revenue and for which a 
separate record-of-rights has been prepared 
and this is the sense in-which the word 
has beenused by Revenve and Judicial Officers 
since the first Regular Settlement of the Pro- 
vince, See Thomason’s Directions to Revenue 
Officers which was the Guide Book of officers 
engaged in that settlement * * * Hach 
Mauza or village is, as ageneralrule, a separ- 
ate mahal, bat a mahal may consist of two or 
more Mauzas or parts of Mauzas, or only a 
portion of one Mauza. Itis clear that the 


villages assigned to Uman Parshad did not - 


. form a separate mahal in the ordinary sense. 
The gabuliyat of the taluka in which they are 
included, a copy of which is on the record, 

` shews that each village in the taluk was 
separately assessed to revenue, and that the 
talukdar entered into one engagement for the 
payment of the revenue on all the villages. 


The whole taluka is, therefore, what is called 
_ (1)82 I. A. 212; 9 ©. W. N. 129; 2 A. L. J. 769 
6 Bom. IX R. 761; 26 A. 574. i 
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in the Act, a talukdari mahal, consisting of 
a large number of villages, each of which is 
separately assessed to revenueand may be 
regardedas aninferior mahal (seesection 100a 
of the Revenue Act of 1876). The plaintiff 
is certainly not a co-sharer in the talukdari 
mahal, for the talukdar had’ no co-sharer. 
Nor, as Ihave already pointed out, is the 
plaintiff a co-sharer in any of the inferior 
mahals just referred to of which the taluk is 
made up.” 

Their Lordships think that the meaning 
which Mr. Chamier has attributed to the 
term ‘mahal’ is the proper meaning of the 
word in the Oudh Laws Act, 1876, and that 
although Gajadhar and Ganesh may have. 
been jointly liable to the talukdar for the 
Government revenue plus malikana, as the 
rent of the villages and patiis assigned to 
Bisheshar and Uman under the compromise 
of 1864, Gajadhar and_ Ganesh were not at 
the date of the sale to Harihar co-sharers in 
any sub-division of the tenure in which the 
property in question was comprised or in the 
whole mahal. - 

Their Lordships. will, therefore, humbly 
advise His Majesty that this appeal ought to 
be dismissed. < 

The appellant will pay the ‘costs of the 
appeal. 

Solicitors: Messrs, Barrow, 
Nevill, for the Appellant. 

Solicitors: Messrs. T. L. Wilson § Oo., for 
the Respondents. 

Appeal dismissed with costs. 


Rogers and 





(s. c. 140, W. N. 831.) 
CALCUTTA HIGH COURT. 
Srconp Crvin Apreman No. 2262 or 1907. | 
April 8, 1910. 

Present:-—_Mr, Justice Brett and Mr. Justice 
Sharf-ud-din. 

R. D. MEHTA—Derenpanr-——A PPELLANT 
TETSUS 
GADADHAR RAT AND OTHERS——PLAINTIFFS 


: — RESPONDENTS. 

Transfer of Property Act (IY of 1882), s.'108 (7)— 
Lease— Assignee of leasehold interest—Liability to pay 
rent after transfer of assignee’s interest—Privity of 
estate. a 


The liability of the assignee of a leasehold interest .* 


to pay rent to the lessor being founded wholly upon 
privity of estate, it obtains as long as his (t. e., the 
assignee’s) estate lasts and no longer, that is, his 
lability ceases upon transfer of his interest to 
another, 
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Appeal from the decree of the Judicial 
Commissioner of Chota Nagpur, dated July 
22, 1907, affirming that of the Sub-Judge of 
Purulia, dated October 25, 1906. 

Dr. Rash Behary Ghosh and Babu Man- 
motha Nath Mukerji, for the Appellant. 

_ Babus Joy Gopal Ghosh and Biraj Mohun 
Majumdar, for the Respondents. 

Judgment.—this appeal arises out 
of a case which appears to have been disposed 
of in both the lower Courts on the pleadings 
of the parties. The plaintiffs sued to recover 
rents and royalties in respect of certain coal 
lands which had been originally leased out to 
one Banwari Lal Banerjee by a lease, dated 
the 23rd November 1895. Subsequently on 
the 19th September 1899 a 12 annas share in 
the property passed to defendant No. 1 at 
a sale in execution of a decree. The defen- 
dant No. 1 in his written statement alleged 
that on the 19th May 1905 he by a registered 
conveyance transferred his interest in the 12 
annas share to defendant No. 2. It also 
appears from the judgments of the lower 
Courts that the plaintiffs admitted that sub- 
sequent to that transfer they received rents 
for 1311 from defendant No. 2. The present 
suit was brought to recover from defendants 
Nos. 1 and 2the rent and royalties for the 
year 1312. Defendant No. 1 denied all 
liability for this rent on the ground that his 
liability for rent ceased after the sale in 
1905 of his interest to defendant No. 2. 
Both the lower Courts have held that defen- 
dant No. 1 is liable. Defendant No, 1 has 
appealed to this Court. The grounds in 
which the lower Courts seem to have based 
their decisions are that in 1902 a suit was 
brought by the plaintiffs for arrears of rent 
and-a decree was obtained by them against 
defendant No, 1, and from this fact it is con- 
cluded that because in that suit the plaintiffs 
succeeded in recovering rents from defendant 
No. 1 the relationship of landlord and tenant 
between them must be held to have been thus 
established and in consequence the onus in the 
present suit rests on defendant No. 1 to 
prove that that relationship has been subse- 
quently brought toau end. The lower ap- 
pellate Court was further of opinion that 
under the provisions of section 108 of the 
Transfer of Property Act, defendant No. 1 
was still liable for the rent as lessee in 
spite of the fact thab he had transfer- 
red his interest in the lands to defendant No, 2, 
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In bur opinion the view taken by the lower 
Courts cannot be maintained. Clearly in 1902 
defendant No. 1 was the transferee in posses- 
sion and as such there was a privity of estate 
between him and the plaintiffs and on the 
basis of that privity the plaintiffs were en- 
titled to recover rent in that suit from him. 
But in the year for which the present rent 
is claimed that privity had been determined 
by the conveyance to defendant No. 2. In 
these circumstances, the plaintiff is clearly 
not in law entitled to recover rent from de- 
fendant No.1. The section of the Transfer of 
Property Act, on which the learned Judge 
relies, supportsthe view contrary to that which 
he has adopted. That section in cl. (f) states 
“that the lessee may transfer absolutely or 
by way of mortgage or sub-lease the whole 
or any part of his interest in the property and 
any transferee of such interest or part m 
again transfer it.’ The clause goes on 
say that “the lessee shall not, by reason on 
of such tiansfer, cease to be subject to any of 
the liabilities attaching tothe lease.” The 
section expressly lays down the Jiabilities of 
the original lessee as distinguished from the 
liabilities of the subsequent transferee. In 
the present case the liability for rent under 
the provision of that section would still attach 
to the original lessee and also to the present 
transferee, defendant No. 2, in possession. 
The duration of the liability ina case like 
the present as between the lessor and the 
assignee is clearly set out in his treatise on 
the Law of Landlord and Tenant by Mr. Foa, 
at p. 427. The author points out that “the 
liability of the assignee to the lessor:being 
founded wholly upon privity of estate—and 
each successive assignee stands in this respect 
upon the same footing—~it obtains as long as 
his estate lasts and no longer.” Itis clear, 
therefore, that after defendant No. 1 the 
assignee had transferred his interest in 
the land to defendant No. 2 the privity 
of estate between him and the lessor ceased. 


In these circumstances we are, therefore, of 
opinion that the view taken by both the lower 
Courts is incorrect and thattheir judgment 
and decree must be modified. 


We accordingly decree the appeal and 
modify the judgments and decree of both 
the lower Courts and direct that the suit. as 
against defendant No.1 be dismissed with 
costs in all the Courts. So far as defendant 
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MUHAMMAD SADIQ V. GHAUS MUHAMMAD. 
No. 2 and the other defendants are concerned 
the decree is confirmed, 
Appeal allowed. 
Decree modified. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 
Sxconp Civin Appeat No. 14 or 1910. 
July 26, 1910. 

Present;—Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Banerji and Mr. Justice 
Chamier. 

Shaikh MUHAMMAD SADIQ—Derenpanr 
— APPELLANT 
versus 
GHAUS MUHAMMAD—P.arntire— 


RESPONDENT. 
Mortgage— Priority—Purchaser of equity of redemp- 


ion—Prior mortgage discharged—Priority over puisne 
:igagee—Intention. 
ere a subsequent purchaser claims priority over 


puisne mortgagee by reason of his having dis- 
charged a prior mortgage, the question is always one 
of intention, that is, whether it was the intention to 
keep the prior mortgage alive as against the puisne 
mortgagee. 

Gokuldas Gopaldas v. Puranmal Premsukhdas, 10 C. 
1085; 11 I. A. 126, followed, 

Where a purchaser of the equity of redemption is 
bound to pay off the mortgages, he cannot, by dis. 
charging ‘a prior mortgage, hold it upas a shield 
against the claim, made for the recovery of tho debt 
due on the other mortgage, which also he is bound to 
pay. 

Second appeal from the decision of the Dis- 
trict Judge of Shahjahanpur, dated 24th 
August, 1909. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Shafi-u-zaman, for the Respondent. 

Judgment.—tThis appeal arises out 
ofa suit for sale upon a mortgage, dated the 
19th of January 1886, executed in favour of 
one Chet Ram. It has been found that Chet 
Ram was only banamidar for the vendors of 
the plaintiff and that those persons were the 
real mortgagees. On the 13th of July 1886, 
the heirs of the mortgagors sold a portion of 
the mortgaged property to Vilayati Begam, 
the mother of the appellant Muhammad Sadik. 
The consideration for the sale was Rs. 875 
and it was stated in the sale-deed that the 
vendors had received the whole of the amount 
of the consideration in cash, but had left it 
with the vendee to pay off debts due to Chet 
Ram and Kadher Mal and that the vendee 
was to pay those debts and obtain receipts 
from the „creditors. One of the debts, which 
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the vendee undertook to discharge, was the 
debt due under the mortgage deed of the 19th 
of January 1886, of which Chet Ram was the 
nominal mortgagee. Vilayati Begam made a 
gift of the property to the appellant, Muham- 
mad Sadik. His contention is that -the mort- 
gage in favour of Kadher Mal was discharged 
by Vilayati Begam, and that as the said 
mortgage was dated the 2lst of June 1881 
and was thus of a date prior to the date of the 
mortgage, on foot of which the plaintiff has 
brought this suit, he (the appellant) has prior- 
ity over the plaintiff to the extent of the 
amount which was paid to Kadher Mal and 
can hold up the mortgage so discharged as 
a shield against the claim of the plaintiff. In 
the Court of first instance no such plea was 
put forward in the written statement nor way 
any issue joined on the point, but in the lower 
appellate Court, the plea was advanced. That 
Court overruled it on the ground that the 
appellant or his predecessor-in-title had acted 
in the matter of the payment of Kadher Mal’s 
mortgage as the agent of the mortgagors and 
could not, therefore, claim the benefit of the 
payment as against the plaintiff. The correct- 
ness of this view of the learned Judge is ques- 
tioned in this appeal. 

In all cases where a subsequent purchaser 
claims priority over a puisne mortgagee by 
reason of his having discharged a prior mort- 
gage, the question is always one of intention, 
that is, whether it was the intention to keep 
the prior mortgage alive as against the puisne 
mortgagee. As observed by their Lordships of 


- the Privy Councilin Gokuldas Gopaldasv. Puran- 


mal] Piemsukh(), the first questionis, is there 
express evidence of the intention andif there is 
no such evidence, what intention should be 
aseribed to the person who makes the pay- 
ment? In this case it seems to us that, having 
regard to the circumstances, the intention 
clearly was, at the time when the sale in 
favour of Vilayati Begam was executed, that 
the prior mortgages in favour of Kadher Mal 
and Chet Ram should be extinguished by pay- 
ment out of the consideration for the sale in 
the hands of the purchaser; The purchaser, as 
has been said above, undertook to discharge 
not only the debt due to Kadher Mal but also 
the debt due under the mortgage upon which 
the present suit is based. He paid Kadher 
mal buthe did not pay Chet Ram and he 
kept in his own pocket the portion of the 
(1) 10 C, 1035; 111. A. 126. 
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consideration which shonld have baen appro- 
priated to the discharge of the mortgage debt 
in favour of Chet Ram. Not having paid that 
debt, he seeks to hold up as a shield against 
the claim, made for the recovery of the debt 
which he was also bound to pay, the payment 
of the prior debt. We are of opinion that he ` 
cannot do so. It was clearly the intention 
at the time when the sale was effected that 
the prior mortgage in favour of Kadher Mal 
would be extinguished and not kept alive. 
Now what was the intention atthe time when 
that mortgage was discharged? We think that 
the evidence of the intention of the parties, as 
afforded by the sale-deed of the 18th of July 
1886, atthe time of that sale, negatives the 
idea that at the time when the prior mortgage 
was discharged, it was intended to keep it 
alive for the benefit of the subsequent pur- 
chaser. This is further manifest from the fact 
that when the defendant-appellant filed his 
written statement, he did not assert that he 
had priority over the plaintiff by reason of 
his having discharged the earlier mortgage 
This was clearly an afterthought. Under the 
circumstances, we are of opinion that the ap- 
pellant cannot hold up as a shield the mort- 
gage which he has paid off against the debt 
which he undertook to pay but which he did 
not discharge. In this view, the plea of the 
appellant is untenable and we disallow it 
though not on the ground set forth in the 
judgment of the Court below. We dismiss the 
appeal with costs including fees on the higher 
scale, 

ian Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Second Crvin Arrear No, 962 or 1909. 
July 7, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Sir George Knox, Kr., Judge. 
J. O'BRIEN DONAGHBEY AND OTHERS -- 

PLAINTIFES—APPELLANTS 
versus 
GEORGE WEHATHERDON AND OTHERS— 
DEFENDANTs—~RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 108 (e)— 
Lessor and lessee—Subject of lease damaged by earth- 
quake—LInability of tenant tor rent—Permanently and 
substantially unfit for occupation. 

The lessee of a house can avoid the lease if the 
house be rendered substantially and permanently 


unfit for the purpose for which it was let by reason 
of the earthquake. 
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A house, which was let out to the, defendant, was 
damaged by earthquake. The Engineer, who examined 
the house, certified that the honse was not in 
imminent danger but that it required immediate 
repairs in some portions: Held, that the building had 
not been rendered by the earthquake substantially 
and permanently unfit for occupation. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated 24th 
June 1909. 

Mr. 8. A. Haider, for the Appellant. 

Mr. W. Wallach, for the Respondent. 

Jsudgment.—the suit, ont of which 


“this appeal has arisen, was one for the re- 


covery of rent of a furnished house in Mus- 
soorie, known as Church View Terrace. On the 
9th of April 1905, this house was let to the 
defendants at a rental of Rs. 700 to be paid 
in monthly instalments of Rs. 100. Shortly 
before the defendants had taken possession, an 
earthquake had occurred, namely on the 4th 
of April 1905, and many of the houses in 
Massoorie were damaged thereby. A Mr. 
Keelan, a retired Engineer, was appointed 
by the Municipality to examine houses which 
were damaged by this earthquake, and on the 
21st of April, he madean examination of the 
plaintiffs house apparently at the request of 
one of the plaintiffs and he gave a certificate 
in the following terms:—‘‘The building does 
not seem in imminent danger of collapse, 
but the south-west corner room would 
come down under another shock. Repairs 
should be immediately carried out and the 
south-west rooms be at once vacated.” 
receiving this certificate, the defendant 
vacated the house and took another 
house. This suit was then brought by the 
plaintiffs landlords for recovery of the rent 
agreed to be paid. Both the lower Courts 
dismissed the claim. Under section 10% 
(e) of the Transfer of Property Act, a 
lessee is entitled to determine a lease if, 
among other things, by fire &c., or other 
irresistible force any material part of the 
property is wholly destroyed or rendered 
substantially and permanently unfit for the 
purposes for which it was left. According 
to the certificate of Mr. Keelan, the building 
was not in imminent danger of collapse but 
it was necessary to carry out repairs imme- 
diately, and he was of opinion that the south- 
west rooms should be at once vacated; that 
is. pending the repairs. It is apparent from 
this that the building was not rendered by 
the earthquake substantially and permanent- 
ly unfit for occupation by tenants. This the 


Upon 
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lower appellate Court has found.. In his 

jadgment the District Judge observes:— ‘It 


is pretty clearly established by the evidence 
that no part of the house was dangerous,” and 


- then his conclusion is that section 108 (e) of 


the Transfer of Property Act has no applica- 
tion. This section having no application, we 
are not aware of any other provision of law 
which justifies a lessee in avoiding a lease if 


. by reason ofan earthquake he is apprehen- 


sive that there may be danger to life or limb 
if he continue in occupation, He can only 
avoid the lease, if the house be rendered 
substantially and permanently unfit for the 
purpose for which it was let. According to 
Mr. Keelan’s certificate repairs alone were 


-needed. But strange to say though the Dis- 


trict Judge finds that section 108 has not ap- 
plication, he came to the conclusion that the 
plaintiffs cannot succeed because of the fact 
that Mr. Keelan, who was Engineer in that 
part of Municipality, had been invited ap- 
parently by one of the plaintiffs to examine 
the house. He says:— When Mr. Keelan, 
who was called in by Mr. Donaghey himself 
and may be considered the plaintiffs’ own 
expert, pronounced that ore room was 
unsafe for habitation, the situation amounted 
almost to the plaintiffs telling the defendants 
that they had better go or would stay on at 
their own risk.’ We cannot follow the learn- 


“ed District Judge in this reasoning which 


dictated the dismissal of the plaintiffs’ 
suit. Mr. Keelan was not the plaintiffs’ ex- 
pert and Mir. Keelan did not pronounce that 
the house was- substantially and permanently 
unfit for occupation. This being so, no 
grounds were shown for holding that the 
plaintiffs are not entitled to the rent which 
the defendants agreed to pay. We allow the 
appeal; we set aside the decree of the learn- 
ed Judge of the Court of first instance and 
decree the claim with costs in all Courts 
including fees in this Court on the higher 
scale, 
Appeal allowed, 
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MADRAS HIGH COURT. 

Civit Appears Nos. 197 asp 174 or 1905. 
April 26, 1910. 
Present:—Sir Arnold White, Krt., Chief 
Justice, and Mr. Justice Abdur Rahim. 
RAJAH or VENKATAGIRI-—APPELLANT 
IN No, 174 AND Rusponpent IN No. : 97 
versus 


MUKKU NARSAYA AND OTHERS — 


RESPONDENTS AND APPELLANTS IN No. 197. 

Landlord and Tenant—Action for ejectment-—Plea by 
tenant of permanent rights of occupancy — Madras Estates | 
Land Act (TI of 1908), ss. 3(7), 6—Retrospective effect—Ap- 
peal whether ve-hearing of swit-—Passing of Act during 
pendency of appeal—Power of appellate Court to decide 
according to the Act—“Old waste’—Lands held on 
amaram tenure—Onus of proving occupancy rights— 
Adverse possession—Disclaimer of landlord's title— 
Inaction of the landlord—Compensation to tenant for 
improvements — Equitable estoppel — Acquiescence— 
Transfer of Property Act (IV of 1882), ss. 51, 108 (h). 

An appeal is not such a rehearing of the suit as to 
have the effect of rendering a, statute y retrospective in 
its effect where no such effect is to be gathered from 
the terms of the statute itself. 

Kristnama Chari v. Mangammal, 26 M. 91; distin- 
guished. 

Quilter v. Mapleson, 9 Q. B.D. 672; 52 L.J. Q. B. 
44; 47 L. T. 562; 31 W. R. 75, not approved. 

The words ‘final decree’ in the last paragraph of 
section 3 (7) of the Madras Estates Land Act, 1908, 
mean final with reference to the Court which passes 
the decree and-they are none the less final, for the 
purposes of the section, because an appeal was pend- 
ing when the Act came into operation. 

The right conferred on tenants by section 6 of 
Madras Estates Land Act is cut down ima case to 
which section 8 (7) of the Act applies. Ryoti land, 
in respect of which before the passing of the Act, the 
landholder has obtained a final decree of a competent 
Civil Court establishing that the ryot has no occupancy 
within the meaning of section 
3 (7 

Where the tenants, in a suib in ejectment, plead 
occupancy rights and the lands have been granted 
on amaram tenure, it is on the tenants to show that 
the lands were not resumable. 

Where tho landlord from time to time raised the 
rent and resumed possession for some time and there 
is nothing to show that the tenant disputed his right 
to do so, a presumption arises against the right of 
occupancy. 

Unidi Rajah Raji Bina Bhadur v., Pemma- 
samy Venkatadry Naidoo, 7 M. L. A. 1239; 4 W. R. (P. 
C.) 121, referred to. : 

Forbes v. Meer Mahomed Tuquee, 13 M. 1, A. 438; 
5 B. L. R. 529; 14 W. R. (P. C.) 28, distinguished. 

Itis doubtful whether the rule applying to the 
Madras Presidency, that a tenant who has lawfully come 
into possession as such from year to year ora term of 
years cannot, by setting up, however notoriously, 
during the continuance of such relation, any title 
adverse to that of the landlord inconsistent with the 


_jegal relation between them, acquire by limitation 


title as owner or any other title inconsistent with that 
under which he was let into possession, should be 


> 
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applied to cases where the landlord has shown by an 
unequivocal act that he intends to exercise his option 
and determine the tendney, even though he may not 
have succeeded in doing so, 

Parameswaran Munbanoo v. Krishnan Tengal, 26, M. 
585, Archbold v. Scully, 11 Eng. Rep. 769; 9 H. L. 
Cas. 860; 7 Jur. (N. s.) 1169; 6 L. T. 60; Vithalbowa 
v. Narayan Daji Thete, 18 B. 507, Thakore Fatesingi 
v. Bomanji Dalal, 27 B. 515; 5 Bom. L. R, 274, Gopal 
Rao v. Mahadev Row, 21 B. 394, Budesah v. Hanmanta, 
21 B. 509, Drobomayi Gupta v. Davis, 14 ©. 523; 
Icharan Singh v. Wilmoney Balidar, 35 ©. 470; 12 
©. W. N. 636; 7 0. L. J. 499, Beni Pershad Koeri v. 
Dudhnath Roy, 27 ©. 166; 26 I. A. 216; 4 ©. W. N. 
274, considered. 

A tenancy was determined and the land resumed 
by the landlord but the tenants subsequently got back 
without the landlord’s permission. The landlord 
accepted the situation and continued to receive the 
rent at the old rate. There was noevidence to show 
an assertion of an adverse title 12 years before the 
institution of the suit for ejectment: : 

Held, that the suit was not barred by time. 

Per White, O. J— 

Section 51 of the Transfer of Property Act does not 
in terms apply as between landlord and tenant. 

Both under the Hinduand the Muhammadan Law, 
as well as under the common law of India,a tenant 
who erects a building on land let to him can only 
remove the building and cannot claim compensation 
in eviction. i 

Ismail Kani Rowthen v. Nazarali Sahib, 27 M. 211; 
JAM. L. J. 25, referred to. 

If there is no express contract, unless the lessor is 
estopped from suing for possession, the lessee cannot 
claim compensation. Ifthe lessor is estopped from 
recovering possession, the Court can say—You are 
estopped, but we will not enforce this equity against 
you if you pay the tenant such compensation as we 
think fair. 

The mere fact that the landlord knew the improve- 
ments were being effected but did not interfere is 
insufficient to entitle the tenant to compensation for 
improvements unless the landlord has created or 
encouraged a hope or expectation in the tenant that 
he shall havea certain interest in land. 

Beni Ram y. Kundan Lal, 21 A. 496; 26 I. A. 58; 
80. W. N. 602; Dattaraya Rayajipai v. Shridhar 
Narayan Pai, 17 B. 786; Ramsden v, Dyson, 
L. R. 1 TL. L. 129; 12 Jur. (x. s.) 506; 14 W. R. 926; 
Mahalatchmi Ammal v. Palani Chetti, 6 M. H. C. R. 
245; Nanda Kumar Naskar v. Bonamali Gayan, 29 ©. 
871; Municipal Corporation Company v. Secretary 
of State, 29 B. 508; 7 Bom. L. R. 27, referred to. 

Abdur Rahim, J 

The, Court would infer a contract to pay com- 
pensation if the landlord by his conduct encouraged 
or raised an expectation in the tenant spending money 
in making improvements that the latter wonld not be 
evicted atall, or at least not without being com- 
pensated for the value of such improvements and the 
improvements were in fact made under such expecta. 
tion. Such a contract is inferred to relieve the tenant 
from the fraud of the landlord. The doctrine’ of 
equitable estoppel should not be extended as 
between a landlord and his tenant to a case where all 
that can be alleged against the former is that he did 
not interfere and merely remained passive with the 
knowledge that the tenant was making improvements 
under a mistaken belief that he had amore stable- 
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interest in the land than that of a tenant-at-will or a 
tenant from year to year. 

Mahalalchmi Ammal v. Palani Chetty, 6M. H.C 
245, and Nando Kumar Naskar v. Bonomali Gayan, 
29 ©, 884, dissented from. 

Beni Ram v. Kundan Lal, 21 A. 496 at p. 502; 26 I, 
A. 58; 8 ©. W. N. 502, Ismail Khan Mahomed y. 
Jaigun Bibi, 27 C. 570 at p. 683; 4 ©. W. N. 510, 
Dattatraya Rayajipai v. Shridar Narayan Pai, 17 B. 
736 at p. 741 and Municipal Corporation of Bombay 
v. Secretary of State, 29 B. 580, 7 Bom. L. R. 27, re- 
forred to. 

Ramsden v. Dyson, L. R. 1 H. D. 129; 12 Jur. (x. s ) 
506; 14 W. R. 926, applied. 

Section 108 of the Transfer of Property Act only 
deals with the right of the tenant to remove tho 
fixtures ho has placed in the land and section 61 
applies only to the case of a transferee of an absoluto 
interest in land. 

Ifa tenant, knowing the extent of his interest in 
the land in his possession, chooses to spend money 
upon a title which he must know would soon come to 
an end, thatis his own folly and he cannot ask tho 
owner of land to re-coup him for such expenditure 


Appeals against the decree of the Distal 
Courtof Nellorein Original Suit No. 11 of 190 
Judgment, 

In Apprat No. 197, 

This is an appeal by the defendants against 
a decree obtained by the Rajah of Venkata- 
giri for recovery of possession of a certain 
village. Mr. Seshagiri Aiyar on behalf of 
the appellants has taken the point that, 
having regard to the fact that the Madras 
Estates Land Act, 1908, came into force 
during the pendency of this appeal, the appeal 
must be decided with reference to the law as 
laid down in that enactment. The Advocate- 
General on behalf of the respondent took the 
objection that this question could not be raised 
as it was not made a ground of appeal in the 
memorandum of appeal. Weare of opinion 
that it is open to Mr. Seshagiri Aiyar to take 
the point notwithstanding that the question 
is not raised in his grounds of appeal. 

Mr. Seshagiri Aiyar contended that an 
appeal being by way of re-hearing, we should 
apply the law as it stands at the date of the 
hearing of the appeal. If we applied that 
law, he contended, inasmuch as he was, when 
the Act came into operation, in possession of 
ryott land, he was entitled to the benefit of the 
enactment contained in section 6 (1) of the Act 
as amended by the Act of 1909. He argued 
that the land in question was not ‘old waste’ 
as defined by section 3 of the Act of 1908 
since it did not come within the purview of 
the last paragraph of that section for the rea- 
son that as an appeal was pending when the 
Act came into force there had been at that time 
no “ final decree of a competent Civil Court.’ 
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Although we should have expected to find 
the qualification of the right created by sec- 
tidn 6 in the section itself and not in the 
section which defines “old waste,” the inten- 
tion of the legislature is clear, viz., to prevent 
a man being deprived of the benefit of a judg- 
ment which-he had obtained before the Act 
came into force. 

Tt is to be observed that there is not to be 
found ïn the sections of the Code which relate 
to the powers. of an appellate Court, or in 
the Rules, any provision which corresponds 
to Order LVILI, Rule 1 of the English rules 
of the Supreme Court that.all appeals shall 
be by way of re-hearing. 

In Krisinama Chari v. Mangammal (1), 
there is an observation by: Sir Bhashyam 
Ajyangar that whén an appeal is preferred 
from adecree of a Court of frst instance, 

suit is continued in the Court of appeal, 
re-heard either in whole or in part, 


his observation was with reference to the 


question of limitation then before the Court. 
We doubt if it can be relied on’as supporting 
what we understood to be Mr. Seshagiri 
Aiyar’s proposition. His proposition comes 
to this that under the Code and rules an 
appeal is a re-hearing of the saib so as to 
have the effect of rendering a statute retros- 
pective in its effect even though no such 
efféct is to be gathered from the terms of 
the statute itself. 

In Quilter v. Mapleson (2), the observation 
of Jessel, M. R., that ona re-hearing ‘such 
a judgment may be given as ought to be given 
if the case came at that time before a 
Court of first instance, was made with refer- 
ence to the English rule under the Judica- 
ture Act that appeal should be by way of 
re-hearing, and the same remark applies to 
the observation of Bowen, L. J. In the same 
case, that if the law had been altered pend- 
ing an appeal, it would be pressing rules of 
procedure too far to say that the Court of 
appeal could not decide according to the 
existing state of the law. In Quilter v, Maple- 
son (2), the Court was of opinion that the sec- 
tion in question was in terms retrospective. 

We express no opinion as to whether sec- 
tion 6 of the Madras Estates LandAct, 1908, 
is in terms retrospective. Assuming it is, 
the retrospective rights created are cut down 

m 26 M. 91 at p. 95. 

(2) 9 Q. B. D, 672; 52 L. J. Q. B. dt; 47 L. T. 6623; 
81 W. R. 75. 
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ina case to which the last paragraph of sec- 
tion 3 (7) applies. 

As regards the words ‘final decree’ occurr- 
ing in this paragraph, we are of opinion that 
they mean final with reference to the Court 
which passes the decree and that, they are 
none theless final, for the purposes of the 
section, because an appeal was pending when 
the Act came into operation. Section 13 of 
the Code of 1882, as it seems to us, does not 
help Mr. Seshagiri Aiyay. For the purpose 
of the law of res judicatu Explanation 4 says 
that a decision liable to appeal may be final 
within the meaning of the sestion until an. 
appeal is made. The explanation was only 
for the purposes of the section. Moreover it 
does not find a place in the Code of 1908. 

In S. A. No. 1153 of 1906, the lower 
appellate Court, reversing the decree of the 
Munsif, dismissed a suit in ejectment on the 
ground that the defendants have occupancy 
right. The Madras Estates Land Act came 
into operation after the decree of the lower 
appellate Court and before the hearing of the 
second appeal. This Court, whilst doubting 
whether the Judge was: right in holding that 
the tenants had occupancy rights, was of 
opinion that section 6 clause (1) of the 
Madras states Land Act I of 1908, as 
amended by Act IV: of 1909, conferred on the. 
defendants permanent right of occupancy and 
they dismissed the appeal. The same view 
would seem to have been taken in S. A. No. 
1592 of 1907. No doubt in S. A. No.. 
1158 of 1906 it was said that it was imma- 
terial that a decree for possession had been 
already passed. But the decrea there refer- 
red to would seem to have been the decree of 
the Munsif which had been reversed: by the 
lower appellate Court. The present case, 
therefore, where there was an existing decree 
for possession at the time the second appeal 
was heard, is clearly distinguishable. 

Assuming section 6 of the Act of 1908 to 
be retrospective, it does not help the defen- 
dants if the land was ‘old waste’ within’ the 
meaning of the section. We are of opinion 
that the land is old waste as defined by sec- 
tion 3 (7) since it is ryoli land in respect of 
which before the passing of the Act the land- 
lord had obtained a final decree of a competent 
Civil Court establishing that the ryot has 
no occupancy right. 

The result, therefore, is, assuming section 


6 to be retrospective, the right conferred 
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upon the tenants by. the section is cut down 
by the definition of ‘old waste’ in section 8 
(7), and the defendants, in this case, cannot 
rely upon the section. 

The question whether the defendants have 
right of permanent occupancy in the lands 
from which the plaintiff now seeks to eject 
them came before this Court in the year 1899 
on appeal from the Subordinate Judge of 
Nellore in O., S. No. 45 of 1897—[Navrasayya 
v. Venkatagiri Rajah(3)]. This Court, affirming 


the decree of the Subordinate Judge, held . 


against the alleged right of permanent 
occupancy but dismissed the plaintiff's suit 
on the ground that the notices to quit which 
he had given to the defendants were in- 
sufficient. The sufficiency of the notices which 
have been given in the present suit is not 
contested. ; 
The question at the defendants’ alleged 
rightof permanent occupancy has been investi- 
gated once again in the present suit by the 
District Judge of Nellore, the matter not/being 
res judicata by reason of the judgment of this 
Court, and in a very careful and exhaustive 
judgment he arrives at the same conclusion 
as that come to by the Subordinate Judge in 
the suit of 1894and by-this Court in appeal 
from the decree in that suit. We think this 
conclusion is right. There is no documentary 
evidence to show the origin of the defendants’ 
title or to show the terms on which their 
predecessors-in-title obtained possession in 
the first instance or continued in possession 
after 1302, the date of Lord Clive’s letter 
when the defendants’ ancestors were relieved 
from the obligation of rendering military 
service. Ibis not disputed that the village 
in question forms part of the Venkatagiri 
Zamindart of which the plaintiff is the pri- 
prietor, On the other hand, the ‘defendants 
and their ancestors have been in possession, 
with intervals during which the lands were 
resumed by the plaintiff's predecessors, for 
some 200 years. The defendant made some 
attempt to prove that their ancestors got into 
possession under grants from the plaintiff’s 
predecessors, but we think the District Judge 
was perfectly right in disbelieving the evi- 
dence tendered by the defendants in support 
of these alleged grants. The case made by 
the plaintiff in his plaint is that the defen- 
‘dants were ‘allowed to continue” in posses- 


sion after 1802. There is a good deal of 
(3) 26 M. 992, 
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evidence to show that the defendants and 


their ancestors were described as amaramdars 


and although the precise nature of an amaram 
tenure is by no means clear, it seems to have 
been generally assumed that lands held on 
amaram tenure are resuniable—See Wilson’s 
Glossary, page 21, Unidd Rajuha Raji Bom- 
marauze Buhadur v. Pemmasamy Venatadry 
Nardoo (4). We think it is clear, in fact, it 
was nt seriouslycontested, that the lands were 
resumable in 1802. See Sttaramarazu v. Rama- 
chandra Razu (5). Sanniyasi v. Razu Zamin- 
dar of Salur (6), Mahadevi v. Vikrama, (7), 
Radha Pershad Singh v. Budhu Dashad (8), ` 

The fact would seem to have been that 
after 1802, the defendants’ ancestors were 
allowed to continue in possession on pay- 
ment of rent, and the defendants’ ancestors 
and the defendants, with some intervals dur- 
ing which the plaintiff and his predecessors 
resumed possession, have been in possessi 
until now. 

Two points tell against the right of per- 
manent occupancy claimed by the defendants. 
The plaintiff's ancestors have from time to 
time raised the jodi, or rent, and there is 
no evidence to show the defendants disputed 
their right to do so. This is not conclusive 


“(see Appeal No. 43 of 1903) but it is some 


evidence against the right of permanent oc- 
cupancy claimed by the defendants. “he 
other fact is that the plaintiffs ancestor 
sumed possession of the lands from 18 
1849 and again from 1876 to 1882. As rn 
the period 1835 to 1849, there is no ev e 
that the defendants contested. the plaje £s 
right to resume. As regards the perio 1876 
to 1882, there is some evidence though of a 
very nneatiefactory character that the defen- 


„dants denied the right. 


We think the present case is governed by 
the decision of the Privy Council in the 
case of Unidi Rajah Regt Bammarazu 
Buhadur v. Pemmasamy Venkatadry Naidoo 


‘(4), where the lands in question formed part 


of tha Zamindary of Karvetnagar in Madras 
and were held on amaram tenure and where 


‘the letter of Lord Clive of 1802, to which 


reference was made, relieving the Zamindar 


‘from military services, had been. sent to the 


Zamindar. In. that’ case, their Lordships 
(4) 7 M. I. A. 128 at p. 138; 4 W. R. (P, C.) 121, 
(5) 3 M. 367. 

(6) 7 M. 268. . 
(7) 14 M. 365. 
(8) 22 C. 938, 
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observe:— It is a possible case, looking at 
the extensive powers with whichthe Zamindar 
is invested, that the grant being originally 
¢ . 

amaram, and resumable, might, when the 
military service was dispensed with, and 
circumstances had changed, have been con- 
verted into a perpetual grant upon a fixed pay- 
ment. Had this been the case, it ought to have 
been distinctly pleaded, and the grants 
themselves, if produced, would have shown 
whether sueh defence could be supported.” 

In the present case, the defendants do not 
plead a grant in 1802 though they allege that 
the Zamindar (paragraph No. 8 of the written 
statement) ‘entered into arrangements with 
the defendants’ ancestors by which the jodi 
payable by them was slightly increased and 
permanently fixed and thedefendants’ ancestors 
were, thereafter, to be in possession of their 
village as their absolute property with all 

owers of alienation.’ There is no evidence 
ne this allegation ofan “arrange- 
rent’ having been come toin 1802. We 
think the case of Forbes v. Meer Mahomed 
Tuquee (9), where the defendants were able 
to prove a grant pro servitiis impensis et 
ampendendis, services which though obsolete 
might again be required to be performed, is 
clearly distinguishable from the present case, 

We are of opinion that the plaintiff has 
apart from the question of limitation 
established his right to resume the lands in 
question on giving reasonable notice to the 
defendants. 

The question of limitation is, in our 
opinion, one of greater diffculty. Though 
the rent has been raised from time to time, 
it has been uniform since 1876 and has been 
paid up to a short time before the institution 
of the suit. 

The defendants were out of possession from 
1576 to 1882, during which period the plain- 
tiff had resumed possession and himself 
collected the rent direct from the ryots. In 
1882, the defendants got back into possession. 
The defendants’ case is that by 12 years’ pos- 
session they have acquired a prescriptive title 
to a permanent right of occupancy subject to 
the payment of the rent fixed in 1876 and 
regularly paid by them since they got back 
into possession in 1882. 

So far as this Presidency is concerned, it 
would seem to be well settled that a person 


(9) 13 M, L A, 488; 5 B. L. R. 529; 14W. R. (P.O) 
28, 
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who has lawfully come into possession as 
tenant from year to year ora term of years 
cannot by setting up, however, notoriously, 
during the continuance of such relation, any 
title adverse to that of the landlord incon- 
sistent with the legal relation between them, 
acquire, by limitation, title as owneror any 
other title inconsistent with that under which 
he was let into possession, Seshumma Shetiate 
v. Chickoya Hegade (10). But “if after the 
determination of the tenancy, the tenant re- 
mains in possession as trespasser for the 
statutory period, he will, by-prescription, ac- 
quire a right as owner or such limited estate 
as he might prescribe for,” see Seshamma 
Shettati v. Chickoya Hegade (10), In Para- 
meswaram Humbanno vw. Krishnan Tengal 
(11), the adverse possession was held to have 
commenced after the former tenancy had 
been determined and the plea of limitation 
was upheld. 

The doctrine enunciated in these two cases, 
as we have said, would seem to be well es- 
tablished in this Presidency and to be con- 
sistent with the law of England. In Arch- 
bold v. Scully (12), the House of Lords held 
it was not within the power of a tenant by 
any act of his own to alter the relation in 
which he stands to his landlord. Lord Wen- 
sleydale cites the observations of Lord Redes- 
dale in an earlier case: “I take it to be that 
whenever a person comes to the possession 
either by judgment of law or his own agree- 
ment, and holds that possession, he and ail 
who claim under him must hold it according to 
his right to the possession, and cannot qualify 
it by any other right.” A disclaimer of the 
lessor’s title by the lessee may be a ground 
of forfeiture, but it does not in itself make 
the ‘statute of limitations run against the 
lessor. See Lightwood’s Time Limit On Ac- 
tions p. 107, citing Archbold v. Scully (12). 
We do not find that the doctrine has been 
formulated in the other High Courts in India. 
In fact in Calcutta and Bombay, the view 
would seem to be that the assertion of the 
adverse right coupled with possession for the 
statutory period is enough. In Vithalbowa v. 
Narayan Daot Thite (13), the view taken was 
that the assertion of a permanent right of 


occupancy during the subsistence of a 
(10) 25 M. 507; 12 M. L. J. 49. 
(11) 26 M. 535. 
(12) 11 E. R. 769; 9 H. L. Cas. 360; 7 Jur. (x. s.) 
1160; 5 L. T. 60. 
(13) 18 B, 607, 
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tenancy-at-will would bring the law of limit- 
ation into operation andin Thakore Fatesingji v. 

Bamanji A. Dalal (14), it was held by Batty, 
© d., that a tenant in Indiais not precluded by 
an admission of tenancy from showing that 
the nature of the tenancy asserted by him to 
the knowledge of the landlord has been for the 
prescribed period pro tanto adverse to the right 
of the landlord to evict. The cases of Gopal Rao 
v. Mahadev Rao(15) and Budesab v. Hanmanta 
(16) would appear to have been decided on 
the ground that the assertion of the adverse 
right coupled with the possession for the 
statutory period was sufficient independent- 
ly of fhe question whether when the right 
was asserted, the relation or landlord and 
tenant subsisted or not. In Drobomoy: Gupta 
v. Davis (17) the plea of limitation was up- 
held on the ground thatthe landlord was 
aware that the tenants were claiming to hold 
with rights of permanent occupancy, and in 
Icharen Singh v. Nilmoney Balidar (18), 
it was held that a person could plead 
tenancy, and, ia the alternative, a prescrip- 
tive title by adverse possession of a limited 
interest. 

The decision of the Privy Council in Beni 
Pershad Koeri v. Dudhnath Roy (19), where 
it was held that a notice by a tenant for life 
that he claimed: perpetual right of occupancy. 
did not make his possession adverse, would 
seem to have proceeded onthe ground that 
when the adverse right was set up, the land- 
lord could not sue for possession. 

We feel some doubt as to whether we ought 
to apply the doctrine enunciated in Seshamma 


Shettativ. Chickoya Hegade(10) in a case where ` 


the landlord has shown by an unequivocal act 
that he intends to exercise his option and 
determine the tenancy. See Srinivas Ayyar v. 
Muthusami Pillai (20), even though he may 
not have succeeded in doing so. In such a 
case it seems to us that it might well be held 
that the landlord could not be heard to say 
that there isa subsisting tenancy which 
prevents the acquisition of a limited title 
under the law of limitation. The landlord is 
not bound to exercise his option and repudi- 
ate the tenancy, but if he does, even though 

(14) 27 B. 515; 5 Bom. L. R, 274, 

(18) 21 B. 394. 

(16) 21 B. 509, 

C17) 14 0. 328, 

(18) 35 C. 470; 12 C. W, N. 686; 7 C. L. J. 499. 

(19) 27 C. 156; 26 I. A. 216; 40. W. N. 274, 

(20) 24 M, 246. 
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he does not succeed in evicting the parties in 
possession, we doubt whether he should be 
allowed to set up a subsisting tenancy as a 
ground for preventing the acquisition by pre- 
scription of a limited interest. 

In the present case a notice to quit was 
given in 1884, and (see paragraph No. 13 of 
the -judgment of the District Judge) the 
Judge was of opinion that this notice was not 
reasonable, but it would seem to have been a ` 
six months’ notice (see Hxhibit VI) and that 
efforts were made to serve it (see Exhibits 
VI Aand VIB). 

There is no evidence as to what was done 
under this notice but the Judge seems to have 
been of opinion it was not a reasonable notice, 
We doubt if the subsequent receipt of rent 
by the landlord could be relied on as waiver 
of the notice since it was equally consistent 
with the defendants’ claim that they had per- 
manent rights of occupancy (they have never 
denied their liability to pay rent) as with th 
plaintiff's claim that the lands were resum- 
able. In this state of things we should be 
inclined to hold that the plea of limitation 
was made outif there was satisfactory evi- 
dence of the assertion of an adverse title by 
the defendants when they got back into pos- 
session in 1832. The evidence of the 52nd 
defendant that the Zahsildar had been 
told in 1876 thatthe Rajah had no power 
to resume possession of the village since 
it had been granted permanenily cannot be 
relied on, since this witness denied the fact of 
resumption in 1876, which is now admitted. 
Further this evidence, even if true, would not 
help the defendant since they would appear 
to have done nothing to resist the resumption 
in 1876, though there is some evidence that 
the rzamindar had executed pattas to the 
defendants from 1876 to 1882 and that they 
refused to receive the patfahs and execute 
muchilikas—-see the evidence of the plaintiff's 
4th witness, the Kurnam of the village in cross- 
examination. The defendants got back in 
1882. , Assuming they got back without the 
permission of the plaintiff and he accepted the 
situation and continued to receive the rent at 
the rate fixed in 1876, there is nothing to 
show that they got back under the assertion 
of the adverse right which they set up in 
the suit of 1994, The rent was paid 
and received as before and there is no- 
thing to show that the landlord accepted the 
rent as payable by them as tenants 
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from year to year or that they paid the rent 
as an incident of their permanent tenure. 
In the absence. of evidence to show an 
‘assertion of an adverse title 12 years before 
the suit, we must hold that the plea of limit- 
ation is not made out, f 

We think the District Judge was right 
and that this appeal should be dismissed with 
costs. 

In Arrman No. 174. 

“White, C. J—This is an appeal by the 
plaintiff against so much ofthe decree in 
ejectment obtained by him as directs the 
‘payment of compensation to certain of the 
defendants. In cases to which the Transfer 
of Property. Act applies the rights of the 
tenant are.defined by section 108 (A) of that 
enactment and the extent of the right is the 
same in cases not governed by the Act. See 
_ Isamil Khan Mahomed v. Jaigun Bibi (21). 

JT+do not think section 51 of the Act 
Ds in terms as between landlord and 
tenant. `The observations in Ismail Kani 
Rowthan v. Nazarali Sahib (22) may be 
said to indicate a contrary view but those 
observations are very guarded, and they 
are, moreover, obiter, Even if the section 
applied, I do not see how, in this ease, it 
could be said the defendants helieved in good 
faith they were “absolutely entitled” to the 
property in question. There have been at 
least two resumptions ‘of the property by the 
zamindar. “There is no trustworthy evidence 
that these resumptions were resisted by the 
defendants. There have been enhancements 
of rent and there is nothing to show those 
‘enhancements were not accepted without 
protest. Both under the Hindu and the Muh- 

ammadan law as wellas under the common 
law of India, a tenant who-erects a building 
on land let to him can only remove the build- 
ing and cannot claim compensation in evic- 
tion, Ismail Kani Rowthan v. Nazarali Sahib, 

(22). 

“The further question is, do the facts of this 
case bring it within any principle of equity 
which entitles the defendants to say, if we 
are evicted, we must be paid. compensation? 

. At the highest the evidence shows the plain- 
tiff knew the improvements werebeing effect- 
ed and did not interfere. This is clearly not 
enough to estop the plaintiff in a suit for pos- 
session, see Bent Ram v. Kundan Lal (23) and, 
(21) 27 O. 570; 11 ©. W. N. 210. 
_ (22) 27 M. 211; 14 M. L. J. 25. 
(23) 21 A. 496; 26 I. A. 58; 3 0. W. N. 502, 
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in my Opinion, it is not enough to give the 

defendants a right to compensation. In fact, . 
I should be-disposed to hold, if there is no 

express contract, unless the lesuor is estopped 

from suing for possession the lessee cannot claim 

compensation. If the lessor is estopped from 

recovering possession the Court can say—you 

are estopped but we will not enforce this 

equity against you if you pay the tenant such 

compensation as we think fair. 

There are, however, no doubt, cases in which 
Courts in this country have granted com- 
pensation on what I may call general 
equitable grounds, without considering the 
question whether the facts gave rise to an 
estoppel against the lessor which would dis- 
entitle him from suing to recover posses- 
sion. Assuming aright to compensation may 
arise ina case in which the lessor is not es- 
topped from recovering possession, Iam of 
opinion, on the facts, there is no such right 
in, this case. 

‘The learned Judge in the Court below relied 
01 \Dattatr raya Rayagipat v. Sridhar Narayan 
Pai (24). In that case compensation was 
awarded to the tenant, the Court being of 
opinion thatthe facts brought the case with- 
in the principle of the decision in Ramsden 
v. Dyson (25), but there were special circum- 
stances in that case from which the Court was 
able to draw the inference that.the plaintiff 
by his conduct afforded hope and encourage- 
ment to the defendant that he would be al- 
lowed to remain in peaceable possession or at 
least would not be ejected without a reason- 
able return for the expenditure incurred by 
him. The case of Mahalatchmi Ammal v. 
Palani Chetti (26) is, no doubt, an authority 
in the defendants’ favour but with all respect, 
I doubt if this decision is good law. See the 
observations in IJsmazl Kani Rowthan v. 
Nuzarali Sahib (22). . 

Even accepting the principle laid down in 
Nundo Kumar Nasker v. Bonomali Gayan (27), 
in my opinion, the facts of this case do not 
come within the principle there stated. 

In Municipal Corporation of Bombay v. 
Secretary of State (28), the Court held, on the 
facts, that the defendants acted on a belief 
which was referable to an expectation created 

(24) 17 B. 736. 

(25) L. R., 1 H. L. 129; 12 Jur, (x. s.) 506; 14 W. R. 
ag, 6M. B.C. R. 245. | 
(27) 29 ©. 871. 

(28) 29 B. 580; 7 Bom. L. R. 27, 
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by Government that their enjoyment of the 
land would be in accordance with that belief 
and that the Government knew that the de- 
fendants were acting in this belief so 
created. Inthis view of the facts the Court 
held the defendants were entitled to the 
benefit of the dictum formulated by Lord 
Kingsdown in Ramsden v Dyson (25). 

In Ramsden v. Dyson (25), the House of 
Lords held against the alleged equitable rights 
set up by the defendant, Lord Kingsdown dis- 


senting from Lord Cranworth, Lord Wensley- - 


dale and Lord Westbury. There is nothing, 


_ however, in so faras I can see, in the judg- . 


ments of their learned Lords which is incon- 
sistent with Lord Kingsdown’s proposition. 
The proposition is this: “Ifa man, under a 
verbal agreement with a landlord for a certain 
interest in land, or under an expectation, creat- 
ed or encouraged by the landiord, that he shall 
have acertain interest,takes possession of such 
land, with theconsentofthelandlord, and, upon 
the faith of such promise or expectation, with 
the knowledge of the landlord, and without 
objection by him, lays ont money upon ‘the 
land, a Court of equity will compel the 
landlord to give effect to such promise 
or expectation.” I donotthink the facts of 
the present case bring the case within Lord 
Kingsdown’s dictum. In my opinion the 
evidence does not show that there has 
been a hope or expectation in tke tenant 
which was ereated or encouraged by the land- 
lord. 

I think this appeal should ba allowed with 
casts. | 

Abdur Rahim, J—TI agree that this appeal 
should be allowed as I have no doubt that in 
the circumstances referred to by the learned 
Chief Justice, the tenants could not have 
believed in good faith when they dug the 
wells in the land that they had a permanent 
right to the land or that the landlord would 
grant them such aright. If they had acted 
under such belief they would have been entitl- 
ed to insist that they should not be ejected at 
all or that if ejected compensation should be 
paid to them for the improvements which 
they had effected under such balief provided 
they proved that they made the improvements 
in circumstances which would induce a Court 
of equity toimplyacontract between them and 
the landlord that the landlord would not eject 
them or in case he ejected them that he would 
pay them the value of the improvements. 
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The Court would infer such a contract if the 
landlord by his conduct encouraged or raised 
an expectation in the tenant spending money 
in making improvements that the latter would 
not be evicted at all or at least not without 
being compensated for the value of such im- 
provements and the improvements were, in 
fact, made under such expectations. Such a 
contract is inferred in order to relieve the 
tenant from the fraud of the landlord. This, I 
take it, is the extent to which the doctrine of 
equitable estoppel is wellestablished, Ramsden 
v. Dyson (25), Beni Ram v. Kundan Inl (23), 
and Municipal Corporation of Bombay v. Secre- 
tary of State (28). We are not called npon to 
decide in this case having regard to its 
undoubted facts the question whether if the 
tenants believed that they had a permanent 
right to the land and in such balief, but with- 
out that belief being created or actively en- 
couraged by the landlord, made the imprové- 
ments to the knowledge of the landlord 
and without any warning or interference 
by him, they could be ejected at allor whether 
in any case the landlord should not pay 
them the value of improvements. The opinions 
delivered by the learned Lords in Ramsden 
v. Dyson (25), -especially that of the Lord 
Chancellor, Lord Cranworth (p. 141) makes 
it clear that in cases of this nature the Court 
of Equity would raise an equitable estoppel 
against the owner of the land less readily 
in a case where the tenant makes permanent 
improvements on the land than where a 
stranger makes similar improvements. And 
the grounds for such a distinction are obvious. 
The tenant making permanent improvements 
might well have relied on the honour of the 
landlord not to evict him so long as the rent 
was regularly paid. While ordinarily a 
similar interpretition could hardly be placed 
on the conduct of a stranger in spending his 
money upon anothers land. And 1 do not 
think the doctrine of equitable estoppel has 
been or should be extended as between a Jand- 
lord and his tenant to a case where all that 
can be alleged against the former is that he 
did not interfere and merely remained passive 
with the knowledge that the tenant was mak. 
ing improvements under a mistaken belief 
that he had a more stable interest: in the land 
than that of a tenant-at-will or of a tenant 
from year to year. This is what I gather from 
what is laid down in Bent Ram v. Kundan 
Lat (23), in Ismail Khan Mahomed v. Jaigun 
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Bibi (21), in Ismail Kani Rowthan v. Nazaralt 
Sahib (22),in Dattatraya Rayajipal v. Shridhar 
Narayan Pat (24) and Municipal Corpora- 
tion of Bombay v. Secretary of State (28). The 
contrary view which is supported by Maha- 
latehmi Ammal v. Palani Ohetty (26) and a 
dictum of the learned Judges in Nando 
Kumar Naskar v. Bonomali Gayan (27) seems 
to be against the weight of authority. The 
tenant should know under what terms he 
has been let into possession and the law lays 
no duty upon the landlord to remind his tenant 
of his title under which he holds the land. So 
far as the present case is concerned the cases 
of Bent Ram v. Kundan Lal (23) and Ramsden 
v. Dyson (25) clearly lay down the principle 
from which it follows that if a tenant knowing 
the extent of his interest in the land in his 
possession, as is the case here, chooses to ex- 
pend money upon a title which he must know 
would soon come to an end that ishis own 
folly and he cannot ask the owner of the land 
to recoup him for such expenditure. It has 
been suggested that unless the lessor is 
estopped from suing for possession the tenant 
would not be entitled to claim compensation. 
Lam not prepared without the question being 
argued at the bar to give my adherence to ib. 
Such a proposition was not advanced during 
argument and it seems to me that there may 
be cases where the landlord would not be 
estopped from recovering possession but only 
estopped from recovering possession without 
paying for the improvements effected by the 
tenant. I may mention that there is a class 
of eases in which the Court has refused to 
grant mandatory “injunction for the removal 
of permanent buildings erected on his holding 
by a ryot having a right of occupancy, if the 
landlord has been guilty of laches or delay in 
bringing his action. But those cases stand 
on a different principle. As regards section 
108 of the Transfer of Property Act—that’ 
only deals with the right of the tenant to 
remove the fixtures he has planted in the 
land and section 51 of the same Act apparent- 
ly applies only to the case of a transferee 
of an absolute right in land. Nor are we 
concerned in this case with the right under the 
Hindu or Muhammadan Law ofa tenantor a 
trespasser to remove buildings or the struc- 
tures erected by such a person. 


Appeal No. 197 dismissed. 
Appeal No, 174 allowed, 
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MADRAS HIGH COURT. 
Seconp Crvin Appear No. 252 or 1907. 
May 6, 1910. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
RAMASAWMY IYENGAR— APPELLANT 
VETSUS 
SHANMOOGAM PILLAY AND ANOTHER— 
RESPONDENTS. 

Rent Recovery Act (Mad. VIIL of 1865) —Landlord 
and Tenant—Transfer of tenants holding—Distraint of 
transferor’s goods after transfer—-Absence of notice of 
transfer to the landlord—Legality of distraint—~ English 
and Indian Law— Liability of tenant entitled to the hold- 

ing at the commencement of the Fasli. 

A valid transfer of his holding by a tenant, in the 
absence of circumstances creating an estoppel against 
him, pnts an endto the tenancy without notice to the 
landlord, and the tenant does not, after the transfer, 
continne to be liable for future rent. But if the 
transferor tenant was entitled to the holding at the 
commencement of the Fasli he is hound to pay the 
rent for the Fasli and proceedings may be instituted 
against him under the Rent Recovery Act, notwith- 
standing that he transferred the holding later in the 
Fasli and that the payments were to be made on 
different dates subsequently. A distraint of the 
transferor’s cattle for rent due for that Fasli is legal. 

The English Common Law as to distraint is not 
applicable to proceedings under the Rent Recovery 
Act, 1865. In India there is no right to distrain 
under the Transfer of Property Act, and where it 
exists under the Rent Law there is no limitation as to 
the situation of the goods. 

William v. Stiren, 9 Q. B. D. 14; 15 L. J. Q. B. 321; 
10 Jur. 804, Staceley v. Alcock, 16 Q. B. D. 636; 20 
L. J.Q. B. 320; 15 Jur, 628, referred to. 


Second appeal against the decree of the 
District Court of Tanjore, in A. 8. No. 544 of 
1906, presented against the decree of the 
District Munsif of Tanjore, in O. S. No, 419 
of 1905. < 


Judgment.—tThe plaintiff was à usu- 
fructuary mortgagee of the tenant’s in- 
terest in a holding under the Tanjore Palace 
estate, of which the defendant was the re- 
ceiver, He sues for the recovery of a cow 
and calf distrained by the defendant for the 
vent of Wasili 1314 and for damages. The 
mortgage was redeemed by one Ragaviengar, 
who was the purchaser of the equity of re- 
demption on the 8rd September 1904. The 
defendant tendered a patiah to the plaintiff 
on the 22nd June 1905 and distrained on 
the 21st August 1905. The plaintiff contends 
that he was not the tenant under the Rent 
Recovery Act for the suit Faslı and that the 
distraint was in consequence illegal. The 
District Judge is of opinion that as the plain- 
tiff gave no notice of the termination of 
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his tenancy to the landlord, the distraint 
was legal. It has been held by this Court 
that there is no warrant in Act VIII of 1865 
for the view that a tenant, who has validly 
transferred his holding, continues to be liable 
for future rent if he has not given notice to 
his landlord of the transfer. See Second 
Appeals Nos, 1213 of 1906, 735 of 1908 and 
1714 of 1908. A transfer of the holding puts 
an end to the tenancy without notice to the 
landlord. Whether he may not be estopped 
from disputing the continuance of the tenancy 
under certain circumstances, is another ques- 
tion. Ifthe landlord has delivered the patta 
to the original tenant for the Fasli in question 
and has been misled into not tendering i6 to 
the successor, the former tenant may be bound 
to pay the rent though he has not taken the 
produce. But in the absence of estoppel, he 
ceases to be liable after the transfer of the 
holding. If the'liability to rent is under a 
` contract of lease, the lessee would not by 
transfer cease to be subject to the obligations 
under the lease: See section 108, clause 
(j) of the Transfer of Property Act. But 
the Kudivaramdar, who isthe tenant under 
the Rent Recovery Act, is not in the same 
position.. Though only a mortgagee, the 
plaintiff had for many years received pattah 
from the landlord and executed his muchilika. 
Bat when the mortgage was discharged, he 
ceased to be the tenant. There is no room 
for the plea of estoppel, for Ragaviengar, who 
paid off the mortgage, gave notice of it to the 
landlord on the 3rd February 1905 (Vide 
Exhibit E) andit is immaterial that it did 
‘not emanate from the plaintiff. The respond- 
ent, however, argues that the plaintiff was 
the tenant for the Fasli in question as the 
discharge of the mortgage was not until 
the month of September in the Fasli. It is 
true the instalments of rents are only pay- 
able fram November, but the dates of pay- 
ment do not affect the fact of tenancy for the 
Fasli in question. Such tenancy having com- 
mencad on the Ist July and it being compe- 
tent to the landlord to tender a pattar and 
take a muchilika on that very-date, it is im- 
possible to treat the plaintiff as no longer a 
tenant for the Fasli, after the transfer, of Sep- 
tember. Mr. Srinivasa Aiyangar rightly 
contended that the Act contemplates the 
tender of pitézh only to one tenant of a hold- 
. ing, and not to successive holders for the same 
Fasli. If the plaintiff and not his successor 
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would be liable in case the muchilika was 
executed by him at the commencement of the 
Fasli, he would not cease to be liable if there 
was a mere tender of patéah early in the 
Fasli or the tender was delayed till after the 
transfer of the holding.’ Itis, however, pointed 
out that proceedings under the Act contem- 
plate the subsistence of the relation of land- 
lord and tenant when they are initiated, and 
some of the sections of the Act were relied on. 
We are not satisfied that this view is well- 
founded. Sections 10, 12 and 41 pre-suppose, 
it was said, the tenant proceeded against be- 
ing in possession of the holding. Sections 2, 
8 and 9 were referred: to as showing that at 
the commencement of the proceedings the 
parties occupied the relative position of land- 
lord and tenant. Now, this line of argument, 
if sound at all, proves too much. The parties 
are spoken of as landlord and tenant, even 
when a fresh pattah in pursuance of the 
Court’s decree has got to be tendered, or the 
latter institutes proceedings to set aside a dis- 
traint or for the recovery of damages, even 
though at that time he may have parted with 
the holding. We think we are bound to 
reject this contention. A tenant is defined 
by the Actas including all persons bound to 
pay rent to the land-holder. The obligation 
attaches to the person who is entitled to the 
holding during the Fasli in question. Tf we 
are right in thinking that when the Fasli has 
commenced, the person entitled to the 
holding at ‘the commencement of the 
Fusli is bound to pay the rent without refer- 
ence to the question of the time of payment, he 
is the tenant against whom proceedings may 
be instituted under the Act. Suppose a lessee 
under section 13 for a term of years assigns 
the lease after the expiry of some years of 
the term and is in arrears in- respect of 
those arrears; is it to be contended that no 
proceedings under the Act can be taken 
against him forthe arrears of those years, 
because at the time of the institution of the 
proceedings he has parted with the remain- 
der of the term? We must, therefore, hold 
that the transfer of the holdiug in September 
does not disentitle the landlord to distrain 
the plaintiff's cattle for the rent of Fasli 1314. 

The law with reference to distress in 
England appears to resb on a different 
footing and does not afford any assistance in 
determining a question falling under the 
Rent Recovery Ach. Abt common law, a dis- 
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tress could only be made during the con- 
tinuance of the demise although the tenant 
continued in occupation afterwards, Wiliams 
v. Stiven (1). Section 6 of8 Anne, Cap. l4 
authorised the distraint after the termination 
of the lease provided it was made within six 
months thereafter but during the continu- 
ance of the landlord’s interest and of posses- 
sion by the tenant. Again, it is said, the 
right to distrain depends upon the possession 
of the legal reversion. See Foa’s Landlord 
and Tenant, page 485 and Staveley v. Alcock 
(2). The goods distrained must be on 
the demised premises; Encyclopædia of the 
Laws of England, Vol. IV, page 291 (lst 


Edition) and the right of distress extends to- 


the goods of a stranger (page 294), In this 
country, there is no right to distrain under 
the Transfer of Property Act and where it 
exists under the Rent law, there is no limit- 
ation as to the situation of the goods. We 
think the question of the legality of the dis- 
traint in the present case is governed entirely 
by the provisions of the Rent Recovery Act. 
As we have already stated, we are of opinion 
that the distraint was legal. We must dis- 
miss the second appeal with costs. ` 
Appeal dismissed. 


(1) 9 Q. B. D. 14; 15 L. J. Q. B. 32L; 10 Jur. 804. 
' (2) 16 Q. B. D. 636; 20 L. J. Q. 0. 320; 15 Jur. 628. 





ALLAHABAD HIGH COURT. 
Seconp Cryvm Apprat No. 958 or 1909. 
May 30, 1910. 

Present:—Sir John Stanley, Kr., 

Chief Justice, and Mr. Justice Griffin. 
MUHAMMAD TAKI—Pramripe— 
APPELLANT 

versus 
SHANDAR AND anoTHeR—Dsrenvants— 
RESPONDENTS. ; 

Landlord and Tenant—Wajib-ul-arz—Construction— 
Groves planted by tenant—Right to cut and sell 
timber. 

Where the Wajib-ul-arz of a village recited that the 
cultivators who planted the groves had a right to cut 
the timber in any way they pleased: 

Held, that they had the right also to sell the timber. 

Second appeal from the decision of the 
Additional Judge of Meerut, dated the 17th 
.of July, 1909. . 

Facts.—The Wajib-ul-arz of a village 
recited:— The groves planted by cultivators 
are noted in a list of groves and those 
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owners have a right to cut the timber in 
any way they please.” Some of the culti- 

vators, who had planted a grove in the vil- 

‘lage, sold the timber of it to another person, 

The zamindar, thereupon, sued both the vendor 

and the vendee for damages and for in- 

junction restraining them from cutting the 
timber. The Munsif, holding that the culti- 

vators under the wajzb-wl-arz had no right to 

sell the timber, decreed the plaintiff’s suit. 

On appeal the lower appellate Court reversed 

the decision of the Munsif and held as fol- 

lows :— 

“Tt is clear that the tenants have absolute 
power to cut the timber of the greves planted 
by them, It is further clear by the statement 
of the groves that the grove No. 148 new 
and 135 oldis owned by the defendants. This 
is the statement to which the waj7b-ul-arz 
alludes. ‘The grove has been planted by the 
defendants and they are recorded its owners. 
Both the oral and documentary evidence show 
that the defendants have planted the grove in 
dispute. The zamindars have authorized the 
planters to cut the trees as the terms of the 
wajtb-ul-arz show.” It is now to be seen whe- 
ther the defendants who, have a right to cut 
them, have also the right to sell them. If a. 
tenant can get the trees and appropriate its 
timber, evidently he can also sell it. This 
seems to me the plain construction of the 
wajib-ul-arz. It would be unreasonable to 
hold that the defendants could cut and bring 
the timber to their use but that they could 
not sell it. The tenants were empowered tc 
cut the timber because they had planted the 
trees. Tt was for this reason that they have 
been recorded owners of the groves. It would 
be consistent with the right of owner- 
ship to hold that the defendants were not 
authorized to sell the timber. Theright to 
cut the timber is not limited. Itis stated in 
the wajzb-ul-arz that the owners had absolute 
power to cut the timber. They can cut tim- 
ber at any time and for any purpose. If 
they can exercise the power to cut the trees, 
in an unlimited manner, I fail to understand 
why the right to sell the timber should be 
denied to them. The defendants after cutt- 
ingthetrees can take them to their houses, 


. They cannot be prevented from making any 


useofthe timber in any way they like. If they 
can make use of it, there is no reason why 
they should be restrained from selling it: 
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which is only one of its modes of use and 
nothing else. I am, therefore, -unable to 
agree with the learned Munsif. I decree the 
appeal and dismiss the suit.” ” 

Against this decision the plaintiff appealed 
to the High. Court. 

Mr: Satya Chandr a Mukerji, for the Appel- 
lant. 

Mr. M. L. Agarwala, for the Respondents. 

J udgment,—Having regard to the 
language of the wajtb-ul-arz, which governs 
the relations of the zamindar and the tenants, 
we are of opinion that the view expressed by 
the learned Additional Judge in his judgment 
is correct. The wajib-ul-arz recites that the 
groves planted by cultivators are noted in a 
list of groves, and that those owners have a 
right to cut the timber in any way they 
please. It is proved that the timber in 


question was planted by the predecessor- . 


jn-title of the defendauts and the de- 
fendants entered as occupancy tenants in 
the column of tenants and also as owners of 
the trees. In view of the language of the 
wajtb-ul-arz, which we think has been correct- 
ly interpreted by the Court below, we dis- 
miss the appeal with costs, including fees in 
this Court on the higher scale. 
; Appeal dismissed. 





PUNJAB CHIEF COURT. 
Secon Civiu APPRAL No. 537 oF 1908, 
f January 15, 1909. 
Present: —Mr. J ustic: Robertson and 
` Mr. Justice Kensington. 
: MAHI—Derenpanr—APPELLANT 
Versus 


CHARAT SINGH—Purantirr— 
RESPONDENT. 

Punjab Pre-enuption Act (II of 1905), s.-12 (c), third- 
Ly“ Owner of the estate,’ meaning of—Owner of a 
share in well—Punjab Land Revenue Act (XVII of 
1887), s. 3 (1) and (2). 

A. person, who only owns a share in a well situated 
within the boundary of an estate but pays no portion 
of the revenue, is not an ‘owner of the estate’ within 
the meaning of section 12 (c), thirdly; of the Punjab 
Pre- emption Act.- 

The term “ owner of the estate” is not synonymous 
with ‘land-owner;’? as conimonly understood, it is 
equivalent to khewatdar; the Legislature used the 
term in this sense.. 


Second appeal from the decree of the Divi- ` 


sional Judge, ‘Sialkot, dated 11th March 1908, 
affirming that of the District Judge of the 
same place. 
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Chaudhri Shahab-ud Din, for the Appellant. 

Messrs. Sukh Dial and Mohan Singh, for 
the Respondent. 

Judgment.—tThis -appeal raises a 
curious question in connection with a pre- 
emption suit. 

The vendor and the plaintiff pre-emptor 
are Khatris of the village Mahal Kakkar. 
The vendee is a member of an agricultural 
tribe (Arain) paying no revenue in respect of 
Mahal Kakkar, but owning a share in a well 


‘situated just within the boundary of that 


estate and used for the irrigation of land 
partly in Mahal Kakkar and partly in the 
vendee’s village Atari. These two adjoining 
villages are both uninhabited, the proprietors 
living in Sialkot. The land in dispute has 
no connection with the well, 

The lower Courts have concurred in giv- 
ing plaintiff a decree for pre-emption to 
which he is certainly entitled under the pro- 
visions of Section 11 of the Pre-emption Act. 
His claim can only be defeated if the vendee 
can establish an equal or superior right under 
section 12. 

The contention on the vendee’s behalf is 
that he is an “owner of the estate” within 
the meaning of the third sub-clause of clause 
(c) of section 12, on the strength of the share 
owned by him in the well situated within the 
lt isadmitted that 
he pays no portion of the revenue of Mahal 
‘Kakkar, but it is argued that the term 
“owner of an estate” includes an owner of 
any portion of the land included in the estate 
whether cultivated or not and whether assess- 
ed to revenue or not, 

We do not wish to express a very positive 
opinion on the point, but after hearing argu- 
ments, we think that the Lower Courts have 
rightly rejected the appellant's contention. 


The word “estate” is defined in section 3 
(1) and “land-owner” in section 3 (2) of 
the Punjab Land Revenue Act, but there 
is nowhere any definition of the term 
“owner of the estate.” We are quite clear 
that the word “owner” has been advisedly 
here used by the framers of the Pre-emption 
Act in place of the technical word “‘land- 
owner” in order to exclude from pre-emp- 


tive rights certain persons coming within the 


legal definition of land-owners. But we have 
no distinct guidance as to what the framers 
may have intended when they adopted the 
somewhat loose term “owner of the estate.” 
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_ We think that the term would-be com- 
monly understood as equivalent to Khewat- 
dar, and that this must have been the inten- 
tion of the Legislature is shown by the 
addition of the words jointly and severally 
to the sub-clause in question. It is difficult 
to see how joint rights'could possibly be 
exercised by persons other than the Khewat- 
dars. The matter has been carefully con- 
sidered by the Divisional Judge and there is 
some force in his argument that any other 
interpretation would involve confusion in the 
8rd, 4th and 5th sub-clauses of section 12 (e). 
On the whole, though with some hesitation, 
we are not disposed to differ from his con- 
clusion. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Secoxp Civit Arrean No. 500 or 1909. 
July 22,1910. 

Present:—Mr. Justice Carnduf and 
Mr. Jastice Richardson. 

' ` MAN MATHA NATH CHOWDHURY -— 
: DEFENDANT—-ÅPPELLANT - 
versus 
.NABIN CHANDRASANYAL—P tarytirr—. 


RESPONDENT. 

Evidence Act (I of 1872), s. 98—Patent ambiguity 

—Handnote-—‘‘Interest at: 24 per cent.”—KEvidence, 
„whether admissible to show that the rate of interest was 
per mensem. 
- By a handuote, the debtor promised to pay the 
principal with “interest at 2} per cent” without 
stating whether it should bs calculated at that rate 
‘per mensem or per annum: 

Held, that evidence was rightly admitted to show 
< that the words meant that interest should be calcu- 
lated monthly and that the words 2} per cent. clearly 
meant 2} per cent per mensem, 


Mahomed Shamsooddeen v. Munshi Abdoot Huq, ` 


(1864) W. R. 379, relied upon. 


Appeal from the decree of the Sub-Judge 
of Burdwan, dated December 18, 1908, con- 
firming that of the Munsif of Katwa, dated 
July 18, 1908. 

Babu Tarini Das Banerjee, for the Appel- 
lant. ` 

Babu Saileshwar Sen, for ‘ns Respondent. 

Judgment.—the appellant in this 
case was sued on a handnote executed by 
him in favour of the respondent for the 
sum of Rs. 880 “with interest at 22 per 
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cent”, the stipulation as to interest stop- 
ping short at the rate, and there being noth- 
ing expressly stated in the document as to 
whether the interest should be calculated 
annually or monthly or otherwise. In the 
Court below evidence was admitted to show 
that the words used meant that the interest 
should be calculated monthly. 

The contention before us on appeal is 
shortly this, that, as the ambiguity regard- 
ing interest in the document is a patent 
ambiguity, the evidence referred to above 
ought not, under section 93 of the Indian 
Evidence Act of 1872, to have been admit- 
ted at all. 

In Mahomed Shamsooddeen v. Munshi Abdool 
Huq (1), it was held by this Court that, 
where a note of hand promised re-payment 
of a loan with interest at5 per cent, with- 
out stating either per mensem or per annum, 
the construction that interest must be cal- 
culated without reference to time was con- 
trary to all practice, and the ambiguity was 
one which might fairly be explained by 
previous transactions between the parties 
and by custom. This case, if it is any 
authority, at all, is obviously in point; but, 
as the learned Vakil for the appellant has 
pointed out, it was decided before the en- 
actment of the Indian Evidence Act. We 
believe, however, that the Hvidence Act 
made no change whatever in the law on 
the subject, and we are of opinion that there 
is no sufficient reason for comingto a different 
decision in this case. [n our view the words 
“92 wer cent” in the bond before us clearly 
meant 24 per cent per mensem. This appeal is, 
therefore, dismissed with costs. 

Appeal dismissed. 


(1) (1864) W. R. 379. ` 





CALCUTTA HIGH COURT. 
Reaorar Cuvin Appeat No: 24 or 1909, 
| July 5, 1910. 

Present:—Mr. Justice Sharf-ud-din, and 
Mr. Justice Doss. 
NABADWIPA CHANDRA SHAHA—~ 
DiEFENDANT——APPELLANT 

verSus $ 
JUGOL DASI DASSYA-—PLAINTIFE— 


RESPONDENT. 
Guardians and Wards Act (VIII of 1990), 88. . 27, 41, 
sub-ss. (3) and 4—Guardian’s liability to accownt—Dis- 
charge from Liability by Court—Guardian- of property 


‘Volt, VII} -© 
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power of —Arrangement between old and new guardians 
regarding minors property. z 

The terms of section 41, sub-sections (3) and (4) 
of the Guardians and Wards Act clearly-imply that 
a guardian is not discharged from his Hability to ac- 
count, unless he has obtained from the Court an 
express order to that effect. The mere fact that the 
guardian has filed nikashes or abstract statements of 
assets and liabilities does not release him from liabil- 
ity to account unless he gets a discharge from such 
liability from the District Judge. 

Kaniz Fatima v. Sajjad Hossein, 34 ©. 211, 

relied upon. 
. The value of the movable properties of a minor 
amounted to Rs. 1,929, and tho discharged guardian 
entered into an agreement with the newly appointed 
guardian by which the latter agreed to accept only 
Rs. 875, not in cash, but in bonds : 

Held, that the arrangement being made without the 
knowledge and sanction of the District Judge and 
not being beneficial but detrimental to the minor’s in- 
terest, was not binding upon the minor; and that sec- 
tion 27 of the Guardians and Wards Act did not 
confer onthe guardian any power to make such an 
arrangement. 


Appeal from the decrée of the First Sub- 
Judge of Mymensing, dated July 18, 1908. 


Babus Mohini Mohan Chakravarti and 
Jalu Nath Mandal, for the Appellant. 
Babus Dwarka Nath Chakravarti and 


Ramoni Mohan Chatterji, for the Respondent. 

Judgment.—This is an appeal against 
a preliminary decree, passed by the Subordi- 
nate Judgeof Rajshahye on the 18th July 
1908, in an action for an account. 

The facts leading up to the suit may be 
briefly stated. One Bishambhar Shaha was 
the younger brother of Nawadwipa Chandra 
Shaha (defendant No. 1) ; and they were 
members of a joint Hindu family. Bisham- 
bhar died in Falgun 1303 (some date in 
February 1897) leaving two daughters Jogal 
Dassee Dassya (plaintiff) by his second wife, 
and Koki Dasya (defendant No. 2) by his 
third wife. The first and second wives of 
Bishambhar both predeceased him. His 
third wife died in Assar 1304 (July 1897). 
In 1899 the maternal grand-father of the 
plaintiff and the maternal grand-father of 
the defendant No. 2 applied to the District 
Judge of Mymensingh for certificates of 
guardianship, under Act VIII of 1890, in 
respect of the person and property of the 
two minors respectively, The defendant 
No. 1 also filed a similar application. The 
District Judge, however, on the 3lst May 
1901, appointed the defendant No.1 as 
guardian of both the minors. The maternal 
grand-father of the plaintiff and the mater- 
nal grand-father of the defendant No, 2 both 


r 


appealed to this Court. . During the pendency 
ofthe appeal, the plaintiff swa married toone 


Benode Lal Shaba in Jaisto 1809 (May 
1902). Thereupon, this Court, on the 
appeal coming on for hearing, appointed 


Benode Lal Shaha as guardian of the person 
and property of the plaintiff on the 26th 
March 1903 and confirmed the appointment 
ofthe defendant No. 1 as guardian of the de- 
fondant No.2. The plaintiff's husband then 
applied to the District Judgeto be put in 
possession of the property belonging to the 
plaintiff, and the defendant No. 1 was ordered 
to make it over to him. On the 23rd March 
1904, the District Judge made an order direct- 
ing Babu Siris- Chander Chowdhry, the 
pleader on behalf of the guardian of the 
minor, to go to Nawadwipa Chander Shaha 
and make a demand for the one-fourth share 
which the latter was willing to deliver within 
a fortnight from that date. In accordance 
with this order, the guardian and the pleader. 
Baboo Siris Chander Chowdhry, bot] 
went to the house of the defendant No.’ 
to take delivery of the one-fourth share or 
the property specified in the schedule to 
the application made by thedefendant No. 1. 
The guardian and Baboo Siris Chander 
Chowdhry, instead of taking possession of the 
one-fourth share of the scheduled proper- 
ties, obtained delivery of possession of one- 
fourth of the immovable properties, and, with 
regard tothe movable properties, entered 
into an arrangement with the defendant 
No. l whereby the guardian agreed to accept 
Rs. 875 in lieu of a one-fourth share of the 
scheduled properties. This sum, however, 
was not paid in cash. A mortgage decree 
against one Khadim Shaikh was made over to 
the guardian in lieu of Rs. 125 and four 
simple bonds were executed by the defendant 
No. Lin favour of Jagat Hari Shaha for the 
balance of Rs. 750, agreeing to pay the sum 
covered by these mortgages in Aswin follow- 
ing, and, as part of this arrangement, the de- 
fendant No. 1 expressly agreed that he would 
give up to the guardian any property belong- 
ing to the minor which might subsequently 
be discovered to be in possession of the de- 
fendant No. 1. A 

The defendant No. 1 has denied this arrange- 
ment and set up an entirely different one. 
But with this we shall deal later. The de‘: 
fendant No. 1, not having carried out the 
agreement, in spite of repeated demands and 
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written notices to him, the plaintiff has, 
through her guardian, brought the present 
suit for an account from the month of Falgun 
1303, the date when the minor's father died, 
up to Jaista 1310 when the plaintiff’s hus- 
band took over the management of the pro- 
perties of the minor. 

The Court below has passed a preliminary 
decree foran account against the defendant 
No. 1, holding that the arrangement entered 
into between the plaintiff's guardian and the 
defendant No. 1 was detrimental to the in- 
terest of the minor; that the defendant 
No. 1 has failed to carry out that arrange- 
ment, and has totally repudiated its terms. 

From this decree the defendant No. 1 has 
appealed ; and -on his behalf it has been 
contended that the present suit for an account 
is not maintainable, because, it is said, he 
has already rendered accounts in the Court 
of the District Judge in the proceedings under 
„Act VII of 1890. Asa matter of fact, what 
he defendant No. 1 did was that he filed 
tkashes or abstract statements of assets and 
‘abilities concerning the estate from the year 
2303 up to the year 1314. In our opinion, 
the mere factthatsuch nikashes had been 


filed does not release the defendant No.1from: 


liability to account to the present guardian, 
regard being hadto the fact that he has not 
obtained any discharge from such liability from 
the District Judge. 


The terms of section 41, sub sections (3) 
and (4) of Act VIII of 1890, clearly imply 
that a guardian is not discharged from his 
liability to account, unless hehas obtained 
from the Court an express order to that effect. 
This view is supported by, the decision in 
the case of Kanis Fatima v. Sajjad Hossein 
(t). Ib is quite clear—in fact, it is conceded— 
thatthe defendant No 1 obtained no express 
order discharging him from liability torender 
an account. Butit is saidthat an order to 
that effect must be implied from the fact that 
nikashes for several years had been filed in 
the Court of the District Judge and that 
it, was no fault on the partof the defen- 
dant No. 1 thatthe plaintiff’s guardian did 
not inspect these accounts. We think that, 
under the law, the defendant No. 1 cannot 
exonerate himselffrom liability unless he ob- 
tains an express-order from the Court dis- 
charging him from such liability. 

It is next contended that although the de- 

(1) 84 ©, 211, $ ` 


fendant No. 1 may be held liable to render an 


account in respect of properties not included’ 
in the schedule annexed to the defendant 

No. 1’s application for a certificate of guardian- 

ship, he is not liable to render an account 

in respect of the properties included in that 

schedule and in respect of whicha release 

has been obtained under the arrangement re- - 
ferred to before. 

Now, the first answer to this argument is 
that this arrangement was made between the 
guardian and the defendant No. 1 without 
the knowledge and sanction of tlie District 
Judge. Ib was eminently a matter in which 
the direction of the District Judge ought to 
have been obtained. Our attention has been 
drawn to section 27 of the Guardians and 
Wards Act (VIII of 1890) as conferring on 
the guardian’ authority to enter into an ar- 
rangement of this kind. It does not seem to 
us that this section confers on the guardian 
such a large measure ofauthority as is con- 
tended for. Bat, assuming that it does, 
it is manifest that the guardian, in entering 


into this arrangement and not bringing it 


to the notice of the District Judge, acted 
in contravention of theorder passed by him 
on the 28rd March 1904, under which the 
guardian was to take delivery of possession 
of a one-fourth share of the properties of 
the minor. 

In the next place, we think that this 
arrangement was not only not beneficial, but, 
on the contrary, it was clearly detrimental to 
the interests of the minors. The value of 
the plaintiff’s share of the movables and 
the debts specified in the schedule to the 
application of the defendant No.1 for a 
certificate of guardianship is estimated at 
Rs. 1,929 and odd. In lieu of this the 
guardian agreed to accept Rs. 875 only, and 
that not in cash but in actionable claims. 
Besides this, the defendant No. 1 has failed 
to carry out the arrangement into which he 
entered with the guardian. He hasnot exe- 
cuted any deed of assignment of the mort- 
gage decree against Khadim Sheikh so as 
to enable the guardian to apply for execution 
of that decree. Nor has he paidupthe four 
bonds which he promised to satisfy in the 
month of Aswin 1306, Not only has the de- 
fendant No. 1 failed to carry outthe terms of 
the arrangement, but he has also repudiated 
those terms, and that not only.in the present 


_suitbut also in the previous suit brought by 
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.the guardian. He allegedthat asum of Rs. 125 
was paid in cash, that Rs. 225 was paid in 
ornaments and that the mortgage decree against 
Khadim Sheikh was made over to the guard- 
ian in lieu of the balance ,of Rs. 495. 
This story has been disbelieved “by the learn- 
ed . Subordinate Judge ; and we entirely agree 
in that view. 

The four bonds executed in favour of Jagat 
Hari Shaha have been produced in this case 
by the plaintiff; and it is absolutely im- 
probable that if this substituted arrange- 
ment, as is alleged by defendant No. 1, had 
taken place, those bonds would not be in 
‘the hands of the defendant No. 1, but 
would be still in the possession of the plaintiff, 

For the foregoing reasons, we are of opinion 
that the judgment of the Subordinate Judge 
should be affirmed and this appeal dismissed 
with costs. 

, Appeal dismissed, 





MADRAS HIGH COURT. 
Secoxp Civit APPBAL No. 431 or 1909. 
July 20, 1910. 

Present :—Mr. Justice Wallis and 
Mr. ee Krishanaswami Aiyar, 
NT 





pana 
vergus 


IAYYAGARI SOMAYYA—DeErFENDANT AND 


ANOTHER—-PLAINTIFF—R@sPONDENTS, 

Appeal—Dismissal of suit as against one of the de- 
fendants—Appeal by the defendant against whom suit 
was decreed—Gompetency of Appellate Court to pass 
decree against other defendant — Practice. 

Plaintiff’s suit was dismissed against the lst defend- 
ant but decreed against the 2nd defendant. The 
second defendant appealed. Plaintiff neither appealed 
against nor filed a memorandum of objections in 
respect of dismissal against the 1st defendant. The 
Appellate Court decreed plaintifi’s suit against both 
defendants: 

Held, that the appellate Court could not passa 
decree against the 1st defendant on 2nd defendant's 
appeal. 

Kulaikada Pillay v. Visvanatha Pillay, 28 M. 229; 
15 M. L. J. 212, followed. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Kistna at Ellore, 
in Appeal Suit No. 164. of 1908, presented 
against the decree of the District Munsif of 
Narsapur, in Original Suit No. 140 of 1907. 

Judgment.—tThesuit was dismissed 
in the first Court as against the Ist defen- 
dant. 
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of objections put in against this by the plain- 
tiff and the District Judge was wrong in 
passing a decree against the Ist defendant 
on the 2nd defendant’s appeal; Kulatkada 
Pillay v. Viswanatha Pillay (1). 

As regards the 2nd defendant, he has right- 
ly been made liable as the plaintiff's in- 
dorser. 

We must set aside the decree of the lower 
appellate Court and restore that of the 
District Munsif with costs here and in the 
lower appellate Court payable by the plain- 
tiff. 

i Appeal allowed. 

(1) 28 M. 229 ; 15 M. L. J. 212. 


MADRAS HIGH COURT. 
Crvin Arrear No. 158 op 1906. 
May 4, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 

M, S. M. S. MEYAPPA CHETTY AND 
oTHERS—APPLLLANTS 
versus 
PERIANAN CHETTY AND orners— 


RESPONDENTS. 

Document, construction of-—Principal and agent— 
Agent charged with embezealement—Composition of dis- 
putes-——Document exonerating agent from all ‘mistakes’ 
—‘Mistakes’ include fraud. 

After the termination of an agency, the principal 
charged the agent with misappropriation and false 
entries in accounts. The matter was compounded, 
however, by the parties executing a document, where- 
by in virtue of the settlement arrived at therein, 
the agent was exonerted from all his ‘mistakes’: 

Held, that the term ‘mistakes’ was wide enough to 


-cover all kinds of default and error on the part of 


the agent, including frand, and that the settlement 
was not liable to be re-opened on the ground that it 
did not include the frand of the agent. 


Appeal against the decree of the Subordi- 
nate Judge’s Court of Madura East, in Origi- 
nal Suit No. 8 of 1904, 

Judgment.—tThe plaintiffs do not 
press the appeal against defendants Nos. 1 to 
3. Itis dismissed with costs against them. 
As regards the 4th defendant, the question 
depends on the construction of Exhibit 111. 
After the termination of the agency, the 
plaintiffs charged the 4th defendant with mis- 
appropriation and false entries in the ac- 
counts. Exhibits VI and XV show that the 
plaintiff did not believe that the advance to 
M. R. A. M. was true. The plaintiffs and the 
4th defendant then settled their differences 
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and Exhibit ILI is the result. We think the 
Subordinate Judge is right in his interpreta- 
tion. The settlement was intended to be 
complete. We accept the Subordinate 
Judge’s reason in paragraphs Nos. 16 and 17 
of his judgment for coming to that conclu- 
sion. We may point out that although the 
English word ‘mistake’ is used in the Tamil 
document, the word, according to its common 
use in such a context, 
cover all kinds of default and error includ- 
ing fraud. We do not think there is any 
reason to suppose, in the face of the language 

that the 4th defendant is no longer liable to 
be punished at all, the subsistence of a 
liability in the supposed contingency that no 
advance would be made to M.R.A.M. We 
must overrule the appellant’s contention and 
dismiss the appeal as against the 4th defen- 
dant also with costs. 

We see no reason to modify the lower 
Court's order as to costs and dismiss the 
memorandum of objections with costs. 

Appeal dismissed, 


N CALCUTTA HIGH COURT. 
EGULAR CIVIL APPEALS Nos. 238, 298, 308 AND 
i 531 or 1907. 
July 11, 1910, 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Vincent. 
SHEO LAL SINQHANDOTAHERS—DEFENDANTS 
—APPELLANTS ` 
versus 


Chowdhry GOOR NARAIN AND OTHERS 


—PLAINTIFFS— RESPONDENTS. 

Benamdar—Right of suit—Swit for possession by one 
co-sharer or his share, if maintainable—Evidence Act 
(E of 1872), ss. 82 (5), 90, 115—Statements about birth 
and death of relatives, adntissible—Presumption in 

+ favour of old documents—Copies, whether presumption 
applicable to copies when originals destroyed—Adverse 
possession——Assertion of absolute title by life-tenant— 
Lstoppel—Contract without power of performance- 
Subsequent acquisition of power—Lessce having notice 
of deed forming part of title of lessor—Constructive 
notice of contents of deed—Transfer of Property Act (IV 
of 1882), s. 48-——Specifie Relief Act(I of 1877), s. 18. 

A benamdar cannot maintain a suit for the recovery 
of the property. 

Hari Gobind Adhikari v. Akhoy Kumar Mozamdar, 
16 C. 364, Issur Chandra Dutt v. Gopal Chandra Das, 
25 C. 98; 3 C. W. N. 20, Baroda Sundary Ghose v, 
Dinobandhu Khan, 25 C. 8745 3 ©. W. N. 12, Mohendia 
Nath Mukerjee v. Kali Prosad Johuri, 30 c. 265;7 0. 
NE N. 229, followed. 

: A suit which is not really for setting aside aliena- 


is wide enough to. 


è 
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tions bat for recovery of property on the ground that 
the life-tenant could not confer any title that would 
subsist after her death and that the plaintiffs are 
entitled to possession since her death, is maintainable 
by one co:sharer for his share only. 

The wording of section 32 (5) of the Evidence Act, 
“relation to the existence of any relationship,” is wide 
enough to include statements about the birth and 
death of relatives which evonts either commence or 
terminate the relationship. 4 

Ram Chandra Dutt v. Jogeswar Narain Deo, 20°C. 
758, and Dhan Mull v. Ram Chundra Ghose, 24 0, 265; 
1 C. W. N. 270, followed. 

Tho terms of section 90-of the Evidence Act are 
wide enough to include copies within its mischief; 
therefore, the presumption allowed by the section may 
be applied where the original of a document sought to 
be proved has been destroyed and only secondary 
evidence of its contents in the shape of a certified 
copy is available 

Khetter Chunder v. Khetter Paul, 5 C. 886; 6 C.L.R. 
199, and Ishri Prasad v. Lalli Jas, 22 A. 294 at p. 303, 
followed. 

An assertion of absolute title by a life-tenant does 
not constitute adverse possession against the rever- 
sioners. 

Beni Pershad Koeri v. Dudhnath Roy, 27 C. 156 
(P. C.) ; 26 T. A. 216; 40, W. N. 274, followed. 

A person, who enters into a contract without the 
power of performing it ab the time, is bound to per- 
form it if he subsequently acquires the power. 

Ram Nirunjun v. Proyag, 80. 138; 100. L. R. 66, 
Loot Narain Singh v, Showkeelal, 20, L. R. 382, Dool 
Chand v. Nirban Singh, 5 C. 252; 40. L. R. 150, 
Pranjivan v. Baju, 4B. 34, Sevaram v, Ali Bakhsh, 
8 A. 805, referred to. 

A lessee or a purchaser, having notice of a deed 
forming a part of, the chain of title of his lessor or 
vendor, has constructive notice of the contents of 
such deed. 

Paiman v. Harland, 17 Ch. D. 358 ; 50 L. J. Ch, 642; 
44 L. T: 728; 29 W. R. 707, followed. 

Rajaram v. Krishnaswami, 16 M. 301, Nurul Hossacin 
v, Sheo Sahai Lal, 19 I. A. 221; 20 C. 1, relied upon. 


Appeals from the decrees of the first Sub- 
Judge of Gaya, dated April 29, 1907. 

Dr. Rash Behary Ghose, Babus Bepin Behary 
Ghose and Khetter Mohan Sen, for the Appel- 
lants in No, 258. 

Babus Mohendra Nath Roy and Kulwant 
Sahay, for the Appellants in Nos. 298 and 531. 

Babus Kulwant Roy and Gonesh Dutt Singh, 
for the Appellant in No. 308. 

Mr. A. Chowdhury, Counsel, and Babus 
Jogesh Chandra Dey and Surendra Nath 
Ghoshal, for the Respondents, 

Judgment.—0One Ramdyal Singh 
died in 1845, leaving a widow Birja Koer, 
two daughters, Sham Sunder Koer and Moha 
Sunder Koer, two daughters’ sons, Ajodhya, 
the son of Sham Sunder and Seo Charn, the 
son of Moha Sunder. Moha Sunder had also a, 
daughter, Bhuwani Koer, whose son was Hanu- 
man Sahai, thefather of plaintiffs Nos. 1 and 9; ` 
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It is said that Ramdyal Singh made a verbal 
Will by which he gave his properties to his 
two grandsons, Ajodhyaand Seo Charan,subject 
to a life-interest in favour of his widow Birja, 
giving the major portion to Ajodhya and the 
disputed properties amongst others to Seo 
Charan: that Seo Charan died during the 
life-time of Birja so that on Birja’s death 
in 1851, Ajodhya got possession of the pro- 
perties given to him and Moba Sander came 
into possession of the properties given to 
Seo Charan: that when Moha Sunder died on 
the 15th June 1894, the properties possessed 
‘by her devolved upon the heirs or nearest 
agnates of Seo Charan. from whom Hanuman 
Sahai purchased them: Plaintiffs Nos. 1 and 2 
are the sons of Hanuman Sahai and plaintiff 
No, 3 Mohesh Lal is said to be an assignee of 
a moiety of the properties from them, The 
suit giving rise to the ‘present appeal (No. 
258) was brought by the said three plaintiffs 
for the recovery of possession of certain pro- 
perties covered by a mokarrart granted by 
Moha Sunder and Bhawani on the 29th 
March 1853, on the ground that Moha Sunder 
could not, as a Hindu mother in possession of 
her deceased son’s estate, make the alienation 
without legal necessity, that no legal necessity 
existed and that the other lessor Bhawani 
had no sort of right whatever, and could not 
“ pass any title that would be available against 
the plaintiffs who are the purchasers from the 
nearest reversioners of Seo Charan. The 
suits giving rise to the other appeals were 
brought for the recovery of possession of 
certain. properties covered by kobalas of 
different dates executed by Moha Sunder 
Koer fo the same reason. OE these suits, 
particular mention need be made in respect 
of suit No. 20 giving rise to Appeal No. 531, 
which was in respect of a kobala dated 2nd 
October 1876 in favour of Shekh Bahadur 
Ali, father of Moulvi Mohomed Raffi-ud-din. 
Hanuman joined with his mother and grand- 
mother in execnting this kobala and that 
which is impeached in Appeal No. 298, which 
was in favour of the predecessor-in-title of 
the appellant in that case. ` 


The following were amongst the pleas urg- 
ed on behalf of the defendants:— 


1. That Mohesh Lal is’ a benamdar of 
Moulvi Mohamed Raffi-ud-din and 
he cannot, therefore, maintain the 
suit. ee 
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2. That the suits being for setting aside 
certain alienations, plaintiffs Nos, 1 
and 2 are not alone competent to 
maintain the suit and the suit must 
be dismissed for this reason alone, 

3. That. even if the suit could be main. 

' tained by plaintiffs Nos. 1 and 2, it 
must fail to the extent of the share 
purchased by Mohesh Lal. 

That the suit is barred by limitation. 

That the plaintiffs have not proved 

their title, | 

6. That Moha Sunder acquired title by 

: adverse possession and coald, there- 

fore, pass a valid title. 

7. That there was legal necessity. 

8. That there was ratification by Hann- 
man in respect of the mokarrari by 
his admission of the same in the 


oe 


wé kobala of 1876, in favour of Baha- 


dur Ali and by his acceptance of“ 
rent from the mokarraridar defen- - 
dants. 

9. That the deeree for mesne profits 
should have been against Rafi-ud- 
din who had received the mokarrari 
rent from them. 

With regard to the point of benami, there 
is a vast body of evidence to show that 
Mohesh Lal had not sufficient money for 
making the purchase. On the other hand, 
Mohesh himself was examinéd as a witness 
by the defendants and he deposed that he 
inherited a large sum of money from his 
father who was an uncertificated mukhtear or 
tout. There is also the oral evidence of some 
witnesses who say that Mohesh was a man of 
means. Their knowledge, however, when 
tested by cross-examination, seems based upon 
sgurmises and founded upon no reliable data. 
Itis admitted that Gajadhar, the father of 
Mohesh, was some way or otherconnected with 
Rafi-ud-din and the brothers of Mohesh are 
still in his service and Mohesh himself is prov- 
ed to be his servant. Mohesh made the pur- 
chase while the whole title to the estate was 
in controversy, the Government claiming it 
‘by escheat and Rafi-ud-din as the transferee 
‘of alarge fraction of the property was a 
party to the same. Is it possible that Mohesh 
hazarded a. large sum of money on such a 
venture? Is it not more, probable that Rafi- 
ud-din knowing the weakness of his title 
under the deed of Moha Sunder, Bhawani and 
Hanuman, made the purchase in the name 
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of MolLesh Lal with the object of getting rid 
of the mokarrari in the estate purchased 
by him and also acquiring other properties ? 
We cannot help thinking that the circum- 
stances are extremely suspicious, and the fact 
that Rafi-ud-din made a faint show only of 
resistance tothesuit in the lower Court and has 
not appealed against the decree made against 
him goes a great way to confirm the suspicion. 
It is further shown that the properties, which 
Mohesh gives as security to his vendors for 
the due disbursement of the unpaid portion 
of the purchase-money kept in deposit with 
him for the expenses of the litigation, had 
belonged to the nephew of Rafi-ud-din, but 
had been recently purchased by Mohesh 
at a revenue sale without any attempt 
by Rafi-ud-din, who isa rich co-sharer, to 
purchase the same. Mohesh admits that 
he did not pay the revenue of these pre- 
perties at least for one kist after his pur- 
chase, but Rafi-ud-din paid the same. 
Although the defendants by an unfortunate 
mistake or through a mistaken policy examin- 
ed Mohesh as their own witness and cannot 
very well impeach his evidence, we are bound 
to see whether he has spoken the truth We 
do not believe the evidence that he inherited 
a large sum of money from his father who 
was a servant of Rafi-ud-din or according to 
the plaintiffs no more than a mere tout. Itis 
admitted that he had only 15 dighas of land 
and no other property and no money-lending 
or-other business; in fact no insignia of the 
possession of property: one of his sons Ganesh 
at least is still a servant of Rafi-ud-din. He 
was a literate man and had Jamukharach 
but these are not produced. Itis impossible 
to hold on the evidence that he had anything 
more than the-15 bighas. We have no hesi- 
tation in coming to the conclusion that 
Mohesh was not in a position to make the 
purchase: he had not the means to pay the 
consideration-money; and even if he had, 
he would not as a prudent man virtually 
purchase a litigation against Rafi-ud-din the 
friend and benefactor of his family and the 
master of his brothers, if not of his own also. 
On the other hand, the circumstances are en- 
tirely in favour of Rafi-ud-din being the real 
purchaser, He was perfectly. aware of the 
circumstances of the family from his long 
connection with the same as we shall show 
in another connection, he knew the infirmity 
of his title under the purchase of 1876, he 
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knew that half the properties when in khas 
possession would be more profitable than 
mokurrart rent for the whole: he knew that 
if the alienations could be set aside, he would 
acquire other properties also, those purchased. 
by the mohkunt and Joy Lal. He did not defend 
the suit and has not appealed. It was his 
retained mukhtear Sujait who negotiated the 
purchase and conducted this litigation. 

We areaware that there is no direct evi- 
dence that Rafi-ud-din found the money for 
the purchase but the circumstantial evidence 
is so strong that we cannot hélp coming to 
the conclusion that Mohesh Lal is the benam- 
dar of Rafi-ud-din. That being the case, 
Mohesh Lal cannot maintain the suits and 
they must fail as to the moiety claimed by 
him. So far as this Court is concerned, it 
seems to be settled law now that a benamdar 
cannot maintain a suit for the recovery of 
property. See Hari Gobind Adhikari v. 
Akhoy Kumar Mozumdar (1),- Issur Chandra 
Dutt v. Gopal Chandra Das (4%), Baroda 
Sundary Ghose v. Dinobandhu Khan (3), 
Mohendra Nath Mukherjee v. Kali Prasad 
Johuri (4), and we see no reason to differ 
from these cases. We do not think the 
contention on the second point is sound. The 
suits are not really for setting aside alien- 
ations but for recovery of property on the 
ground that the life-tenant could not confer 
any title that would subsist after her death 
and the plaintiffs are entitled to possession 
since her death. Such a suit is maintainable 
by one co-sharer for his share only, 

The third point has been already disposed 
of. The next contention is that the suit is 
barred by limitation: not by the 3 years’ 
rule as was contended in the Court below but 
twelve years. This depends upon the date 
of thedeath of Moha Sunder. The plaintiffs 
say she died on the 15th June 1894 and de- 
fendants say she died on the 19th April 1894 
and the suits were filed on the 14th and 15th 
of June 1906. There is oral evidence in sup- 
port of each party and there is hardly any- 
thing to choose between them. The evidence 
for the plaintiffs, however, is supported by do- 
cumentary evidence which, if admitted, goes 
to show that the case of the plaintiffs on this 
point is true. It is contended, however, that 


(1) 16 C. 364. : 
(2) 25 C. 98; 3 C. W. N. 20. 
(3) 25 ©. 874; 3 0. W. N. 12. 
(4) 30 0. 265; 7 C. W. N. 229. 
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these documents are not admissible in evi- 
dence, These documents are (1) the petition 
_ of Hanuman Sahai dated the 15th December, 
1894, for succession certificate to the estate 
of Moha Sunder, (2) plaint filed by Hanu- 
mun Sahat v. Ramanugreha on-the 11th 
September 1896, (3) petition of Syam Sunder 
Koer for succession certificate dated the 25th 
September 1894, (4) petition of Hanuman 
Sahai for registration of name dated 18th 
September 1894, (5) kobala, dated 30th 
April 1895, by Seo Sabai and Balgobind in 
favour of Hanuman Sahai. A 

It is contended that these statements are 
not admissible under any section of the Evi- 
dence Act and section 32 (5) relied on by 
the plaintiffs has no application, and illustra- 
tion (m)to that section is wrong. 
however, that the wording of the section 
“relation to the existence of any relationship” 
ig wide enough to include statements about 
the birth and death of relatives which events 
either commence or terminate the relation- 
ship. The cases of Ram Chandra Dutt v. 
Jogeswar Narain Deo (5), and Dhan Mull v. 
Ram Ohandra Ghose (6), are authorities 
which we have no hesitation in following. 

. As these documents support the case of 
“the plaintiffs, we hold that the suit is not 
barred by limitation. 

The next point urged in appeal is that the 
plaintiffs have not made ont their title. The 
line of argument, may be indicated as follows: 
—Foutinama of Ramdyal filed in the case is a 
copy of a copy and, therefore, the document 
has not been proved: even if it be taken as 
proved, it is not admissible as evidence as it 
contains the statement of third persons, 
which under the circumstances cannot be 
brought in under any section of the Evidence 
Act. Ifit is admissible, even then under its 
terms Seo Charan has a contingent remainder 
only and nothing to Hanuman. Even if 
Seo Charan be considered to have had 
a vested remainder, Balgobind and Seo Sahai 
are not proved to be the nearest reversioners 
and even if they be taken asthe nearest re- 
versioner, they purported to sell to Hanuman 
only aright of suit which is not transferable 
according to the Transfer of Property Act. 

The copy of the foutinama, that is filed in 
the present case Appeal No. 258, seems on the 
face of it to be a copy of a copy. 
ed Subordinate Judge, however, says that from 


(5) 20 0. 758. (6) 24 O. 265; 1 C. W. N. 270, 
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indications noted in his judgment, the docu- 
ment appeared to be a first copy. As s9 many 
cases were tried together, it may be that the 
first copy was before the Court in some one or 
other of them and as the original is proved to 
have been destroyed in the mutiny, the copy 
is admissible; but then it is contended that 
the copy has not been proved and the pro- 
visions of section 90 of the Evidence Act have 
no application to acopy. It has been held, 
however, by Wilson, J., in the case of Khetter 
Ohandra v. Khetter Paul (7), that the terms 
of section 90 are wide enough to include 
copies within its mischief and this case has 
been followed by the Allahabad Court, See 
Ishri Pershad v. Lalli Jas Kunwar (8). The 
question of the admissibility of the statenent 
was before this Court in the case of Badrinath 
v. Hanuman, p. 535 of the Paper-book and 
this Court held that the document was 
admissible for the purpose of showing that 
the dispositions were not after-thoughts, 
but were put forward within a few days 
of the death of Ramdyal. The document 
-was further used as evidence in several 
eases including that of Hanuman Sahai v. 
Ramanugraha, which went to the Privy Coun- 
cil and is reported as Ramanugraha Narain 


Joshi v. Chowdhry Hanuman Sahat (9). The 
evidence leaves no doubt that the do- 
cument has „been acted upon by the 


members of the family ever since its exe- 
cution. Under the terms of the verbal 
Will contained in this document Seo, Charan 
takes a vested remainder and nota contin- 
gent remainder as it did not depend upon any 
condition precedent. Their Lordships of the 
Privy Council in the case above quoted con- 
sidered the title of Seo Charan asa vested 
estate. On Seo Charan’s death, therefore, 
the property devolved upon his mother Moha 
Sunder and on her death, on his nearest 
agnates. The evidence as to whether Bal- 
gobind and Seo Sahai were the nearest 
agnates has been severely commented upon 
but we see no reason to come to a different 
conclusion from the learned Subordinate 
Judge and there is no rebutting evidence that 
any other person is Seo Charan’s heir. Then 
it is contended that the kobala executed by 
Balgobind and Seo Sahai does not pass any 
title as the vendors had nothing more than a 


right of suit to pass. We think, however, that 
(7) 5.0. 886; 6 C.L.R. 199. (8) 22 A. 294 at p. 303. 
(9) 30 C. 303 (P. C.) ; 30 I. A. 14 (P. C.); 5 Bom, 
L. R. 6; 7 C, W. N. 225. 


222 
SHEO LAL SINGH V, GOOR NARAIN. 


the whole estate of Seo Charan and not a mere 
right to sue passed to the reversioners subj ect 
to any alienations lawfully made by the inter- 
mediate holder and the reversioners would be 
prime facie owners of the, estate unless the 
alienees could establish a valid transfer of 
title. The conveyance, therefore, is of the 
property and not of a mere right of suit 
independent of any property. The next con- 
tention is that Moha Sunder acquired title 
by adverse possession and was, therefore, 
capable of passing a valid title. It is true 
that Moha Sunder entered as soon as Birja 
Koer died and soon after executed a deed of 
gift in favour of her daughters acting as if 
she were the owner. This deed, however, 
was held to be fraudulent and inoperative 
against creditors but in another suit by the 
husband of one of the donees the document 
was held binding on the donor. This deed of 
gift, dated 28th of August 1860, calls her 
the daughter and heiress of Birja Koer, 
widow and heiress of Babu Ramdyal Singh 
deceased, and mentions the foutinama and 
warasatnama of Birja Koer as the basis of her 
title. This was, no doubt, setting up of a 
claim adverse to the reversioners; but she had 
her life-estate and could deal with it as she 
liked and no body could prevent her doing 
so. Moreover there is no evidence that the 
reversioners had notice of any such adverse 
claim and even if they had any notice, they 
could only have brought a declaratory suit 
and not a suit for possession. We do not 
think that this assertion of title constituted 
adverse possession against the reversioners, 
Their Lordships of the Privy Council in the 
case of Bent Pershad Koeri w. Dudhnath Roy 
(10), say. “They donotthink that a mere notice 
by a person holding for his life, that he 
claimed to be holding on a perpetual or 
hereditary, tenure would make his possession 
adverse within the meaning of the Limit- 
ation Act so as to bar a suit for possession on 
the expiration of the life-tenancy.”’ See also 
Dharam Ohand Lal v. Bhawani Misrani (11). 
In the kobale of 1876, in favour of Bahadur 
Ali, she says she has life-interest only and 
her daughter Bhawani and daughter’s son 
Hanuman are the reversioners; so that even 
after the expiry of 16 years from the date of 
the deed of gift, she was claiming no more 

(10) 27 O. 156; 26 J. A. 216; 4 C. W. N, 274, 

(11) 24 J. A. 183; 10. W. N. 697; 25 ©. 189 at p. 
193, 
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than a life-estate. It cannot, therefore, be 
said that she consistently claimed any adverse 
title in herself, 

Then it is contended, that there was legal 
necessity for the transaction and it is, there- 
fore, valid. The nazurana mentioned in the 
mokarrari lease, dated the 29th March 1885, is 
Rs. 3,1C1 made up of two amounts Rs, 1,500, 
due under zerpeshgi lease dated 17th March 
1852, and Rs. 1,601, under bond dated 17th 
September 1853, and the annual jama fixed 
Rs. 1,905. Neither the zerpeshg? lease nor 
the registered bond is on the record but there 
is some oral evidence that they were taken 
for the costs of the litigation with the Gov- 
ernment. Reference is made to a decree for 
about Rs. 90,000, obtained by Govern- 
ment on the llth August 185¥, for mesne 
profits and to a notice from the Collector 
dated the 9th September 1853,. stating that 
Ajodhya and Moha Sunder paid about 
Rs. 18,000 and agreed to pay about Rs. 12,000 
in June 1854 and Re. 12,000, in June 1855. 
It is also shown that Ajodhya sold several 
properties abont that time. These documents 
certainly show that Moha Sunder must have 
been indebted to a considerable extent about 
the time of the lease and that the heavy ` 
litigation with Government was pending at 
the time of the loans said to have been satis- 
fied from the bonus. Sheo Lal Singh and 
Murat Singh aged 75,76 years, depose that 
the cerpeshgt was taken by Moha Sander to 
defray the expenses of the litigation with 
Government and there is no reason to dis- 
believe them. Itis true that the evidence 


for the plaintiffs attempts to prove that 
the income of her estate was about 
Rs. 16,000, but the oral testimony is 


not supported by the production of any col- 
lection papers or account-books and the very 
fact that her co-share Ajodhya Prosad, who 
got the major portion of the estate of Ram- 
dyal, was selling property after property to 
meet the heavy expenses of the litigation 
with Government and to meet other dues, 
shows that the income of her share could not | 
be so much. Plaintiff Gur Narain admits 

that Hanuman’s accounts were in his posses- 
sion ab home. Plaintiffs witness No. 27 
also says accounts were kept in Hanuman’s 
time and Bhairo Dyal, plaintiff’s witness No. 
16, says Moha Sunder had accounts written 
by Bandhulal. None of these accounts have 
been produced and we presume these papers 
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if produced would have proved the necessity 
for the-alienations impeached in these cases. 
If Ajodhya Prosad with the major portion 
of the properties of Ramdyal was so much 
hard put to it, Moha Sunder a Hindu lady 


with much less resources must have been in ` 


greater need and it must be said to her 
credit that she did not sell any property 
then. The present income of the property 
is no criterion for holding that it was the 
same fifty years ago. There is no evidence 
to shew what the income of the property 
_ was at the time of the mokarrari lease. The 
fact that Hanuman Prosad who considered 
himself the future owner of the property ad- 
mitted the mokarrart in the kobala of 1876, 
in favour of Bahadur Ali and even after he 
purchased the reversionary interest of Bal- 
gobind and Seo Sahai he did not object to 
mokarart up to the time of his death, is very 
significant. These facts go clearly to show 
that the mokarrari settlement was prudent dis- 
posal of the property for a proper bonus at a 
proper jama and there is no reason to distrust 
the oral evidence as to the necessity for 
the loans, which were satisfied out .of the 
bonus. The mokarart lease, therefore, is a 
valid document and the plaintiffs are not 
entitled to khas possession. 

It is contended that Hanuman admitted 
the validity of the mokarari in the kobala 
executed in 1876 in favour of Bahadur Ali 
and further confirmed the title of the defen- 
dants as mokararidars by receipt of rent 
after his purchase of the rights of the rever- 
sioners. 

There is no doubt the kobala proceeds on 
the basis of the validity of the mokarart and 
directs the vendee to receive the mokarare 
rent etc., from the mokararidars, but at that 
time Hanuman had no title whatever and 
could not confer any: as to whether -his con- 
conduct gives rise to any title by estoppel 
will be considered lateron. As to the receipt 
of mokarart rents by Hanuman after his pur- 
chase of 1895, the evidence is not at all 
satisfactory. The farg R/18, dated October 
1899, is for the rent for the past five years 
1302-1307. Itis hardly possible that the mo- 
kararidars paid this large sum at a time when 
the litigation between Hanuman and Rama- 
nugraha was pending in the Privy Council. 
It is true Hanuman got a decree in the 
High Court on the 4th August 1899, and 
applied for registration of his name on the 
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lst October 1899, but his name could not 
have been registered by the 20th October 
1899, the date of the receipt. Again: when 
Government applied for Letters of Adminis- 
tration to the estate of Ramdyal, the mo- 
karartdars in 1901 set up Jago Lal as the 
rightful heir and expressed their willing- 
ness to pay rent to whosoever might prove 
his title: they did not say they had paid rent 
to Hanuman. The Receipt C. 1/18 for 
Rs, 1,079 from Gajadhar Prosad thtkadar 
under the mokararidars is also not satisfac- 
torily proved and the account book of the 
thikadar which mentions the payment has a 
very suspicious appearance. We do not think 
the receipt of rent by Hanuman is made out. 

Then comes the question of estoppel: we do 
not think it has any bearing on the first case 
(Appeal No. 258), as Hanuman’s admissic 
of the mokarard in the kobala to Bahad 
Ali did not in any way affect the positi 
of the mokararidars who were no parties to 
the same. 

Then comes the question of the mesne pro- 
fits. Itis contended that the mokararidars 
defendants paid the mokarari rent to Rafi- 
ud-din as directed, by the kobala of 1876, by 
the vendors including Hanuman and as Rafi- 
ud-din isa party to the suit he ought to be 
made liable at least for the amounts received 
by him. We think this contention is reason- 
able and would only prevent further litigation 
by the defendants against Rafi-ud-din. 

In the view, however, that we take on the 
question of legal necessity, it is not necessary 
to say anything more on this point. 

The Appeal No. 258 is decreed with costs 
against the plaintifis-respondents and Rafi- 
ud-din, other respondents will bear their own 
costs. 

In Appears Nos. 298 AND 531. 

In these two cases there is no evidence of 
legal necessity. The evidence in No. 298 is 
that the consideration money of Rs. 13,000 
was paid for payment of Moha Sunder's debts. 
In No. 531 there is no evidence as the vendee 
was evidently in collusion with the plaintiffs 
and in fact was fighting the battle in the name 
of Mohesh Lal. | 

Tt is contended in these two cases that the 
plaintiffs are in any event estopped from main- 
taining this suit on the ground that Hanuman 
Prosad, the father of plaintiffs Nos. 1 and 2, 
was party to both these kobalas and although 
upon the findings he had no title at the 
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time of the kobalas, the title subsequently 
acquired by him ought to enure to the benefit 
of the vendees. Section 115 of the Evidence 
Act, section 18 of the Specific Relief Act and 
section 43 of the Transfer of Property Act are 
referred to in support of this contention. Sec- 
tion 48, no doubt, has no application as the 
transfers were made before passing of the 
Transfer of Property Act. This principle of 
the section is, however, not new, and has 
been given effect toin many cases. In the 
case of Dooli Chand v. Bir Bhookun (12), their 
Lordships of the Privy Counci] seemed in- 
clined to hold that the principle was not 
applicable to Hindu conveyances. In the 
subsequent case of Ram Nirunjun v. Prayag 
(13), Mr. 
~~said i in reference to the above opinion that 
\ principle had been extended tothis country 
section 18 of the Specific Relief Act I of 
877. The illustration to section 115 of the 
Evidence Act also shows that the Indian 
Legislature recognised the principle as early 
as 1872, which is before the date of both the 
kobaias. The principle is based mainly on 
the doctrine of Courts of Equity that a person 
who enters into a contract without the power 
of performing it at the time is bound to per- 
form it if he subsequently acquires the power. 
In Loot Narain Singh v. Showkee Dal (14), 
a Ghatwal mortgaged his ghatwali tenure 
which was subsequently extinguished at the 
- instance of the Zemindar. The Zemindar 
subsequently granted him a mokarari tenure 
and it was held that this tenure was liable fur 
the mortgage. See also Doold Chandy. Nir- 
ban Singh (15), Pranjivan v. Baju (16), Neva- 
ram v. Ali Bakhsh (17). Here Hanuman 
Sahai, having no legal interest whatever, 
asserted that as a result of the litigation with 
Ramanugrah, it had been settled that Moha 
Sunder was to hold for life, then Bhowani and 
then Hanuman, so that the three fully repre- 
sented the absolute title to the property. At 
that time he claimed to have a vested remain- 
der although in reality he had no right. If 
the vendees were unware of the real teitl and 
relied upon the assertion, they could ask 
Hanuman to convey his subsequently-acquired 


title so as to make his assertion jointly with 
(12) 6 C. L. R. 528. 
(13) 8 C. 138; 100. L. R. 66. 
(14) 20. L. R. 382. 
(15) 50. 252; 4 A. L. R. 150. 
(16) 4 B. 34. 
{17} 3 A. 805. 
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his mother and grand-mother that the absolute 
title to the property was being conveyed and 
the plaintiffs claiming under Hanuman would 
be equally bound. Now let us see if the 
vendees were really misled; as regards Baba- 
dur Ali, the vendee in Appeal No. 531 it is 
clear that he had dealings with the family of 
Ramdyal Singh at least from 1853. In 1853 
his wife Bibi Latifa took a lease of Delwa and 
Begya from Ajodhya—see Ex. 10 p. 382. In 
1854 Latifa purchased some of the properties 
specifically allotted to Ajodhya—see Ex. 50 p. 
679. In 1856 Bibi Latifa took a lease from 
Ajodhya ofsome of his other specific properties, 
Ex. li p. 386. In 1874 Bahadur Ali himself 
took a zerpeshgt lease ofsome of Ajodhya’s pro- 
perties from his widow MusammatAjnaso,x.28, 
page 458. In mostlof these documents, the title 
of Ajodhya is set out as the grandson and heir 
of Birja Koer, widow and heiress of Babu 


_Ramdayal Singh and the written statement of 


Rafiuddin in the escheat cases, sets out the 
whole title from the verbal Will of Ramdyal 
downwards—see Hix. 9, page 395. No doubt, this 
document was dated the 16th April 1294 but 
it sets outall the previous dealings of his 
father and mother with the family of Ramdyal. 
There canbe no doubt, therefore, that Bahadur 
Ali was aware of the real state of things and 
could not have been misled. As regards the 
mohunt, however, the appellant in Appeal No. 
298, there is no such evidence of prior dealing 
against him; it may be said, however, that his 
Kobala recited the litigation with Ramanugrah 
and if the proceedings in that case had been 
examined with care, the real title would have 
been apparent and the mohuné must be fixed 
with constructive notice of thesame. Reliance 
is placed on Patman v. Harland (18): it was 
held in that case that a lessee or a purchaser 
having notice of a deed forming a part of the 
chain of title of his lessor or vendor has con- 
structive notice of the conteuts of such deed: 
the same principle has been applied in the 
case of Rajaram v. Krishnasamd (19) and in 
the case of Nurul Hossein v. Sheo Sahat Lal 


(20), the Judicial Committee speaking of the 


manner in which the vendor was described 
“as general mukhtear and executor under the 
Will and adopted son of Parbati Koer, widow 
of Dwarka Das deceased” says “the purchaser 


(18) 17 Ch. D. 353; 50 L. J. Ch. 642; dé L. T. 728; 
29 W. R. 707. 

(19) 16 M. 201. 

(20) 19 I. A. 221; 20 0. F 
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thus had sufficient notice to make it his duty 
to enquire asto 'whatParbatihad powertosell”. 
It may betaken, therefore, that the mohunt 
was aware of the litigation and its result: now 


what was that? Moha Sunder had made a’ 


gift of ‘the properties she had been claiming 
as heir of Birja Koer to her daughters, Gir 
Koer and Bhawani Koer. Gir Koer died 
leaving a minor son who died leaving his father 
Ramanugrah as his heir. Ramanugrah 
brought suit inthis right and got a decree 
on the ground that the deed of gift was 
binding between the parties to it. It 
was a legitimate inference that if the gift 
was good for Gir Koer it was good for Bhawani 
and Hanuman would be her heir. A layman 
and outsider not fully acquainted with the 
history of that family cannot be expected 
to investigate the title from a lawyer’s point 
of view and find out whether the deed of gift, 
although binding between the parties, was 
not binding on the world at large. It would 


be pushing the doctrine of constractive notice | 


too farto hold without any other evidence 
that the mohunt was aware of the real title. 
It is most probable that he was misled by the 
assertion which had apparent support from 
the notorious result of the litigation in favour 
of Ramanugrah. We think, therefore, the 
mohunt had no notice, actual or constructive, 
in respect of the want of title in Hanuman 
and was misled by his assertion. Hanuman 
could not if he were alive impugn the title of 
the mohunt on the ground that he had no title 
at the date of the sale and the plaintiffs 
claiming through Hanuman cannot do the 
same. We think, therefore, the plaintiffs are 
estopped from impeaching the mohunt's pur- 
chase and Appeal No. 298 must be decreed 
with costs payable by the plaintiffs-re- 
spondents. As we have held that in Appeal 
No. 531 legal necessity is not proved and 
there is no estoppel, the appeal will succeed 
only to the extent of the 3 share claimed by 
plaintiff No.3. Plaintiffs Nos. 1 and 2 will 
be entitled to possession of + the property in 
suit subject, of course, to the mokarart we have 
upheld in Appeal No. 258: they will get mesne 
profits for the share decreed from three years 
before suit to delivery of possession and each 
party will bear its own costs in this Court as 
. well as in the Court below. 
Appeal No. 308. 

The kobala in this case could not be pro- 

duced, There is evidence, however, that it was 
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dated 16th April, 1854, and executed by 
Moha Sunder Koer for a consideration of 
Rs. 20,500 out of which Rs. 5,509 was left 
with the vendee for paying up the zurpeshgi 
debt due to Srichand who appears from other 
evidence in the case to have had dealings with 
the family, and Rs. 15,000 taken for paying 
decretal amounts due to Government. The 
ekrarnama Ex. K 121, dated 27th June, 1856, 
shows that Srichand received the zurpeshgi of 
Rs. 5,500 made up of two debts incurred by 
Birja Koer in 1848 and 1851. It is probable 
that these debts were incurred for the litiga- 
tion with Government which had been pending 
from time of Ramdyal but there is no evidence 
to that effect. As regards the larger amount 
there is evidence that it was taken for paying 
decretal amounts due to Government and that 
there were urgent demands for the payment 
of the money. There is evidence also that 
Ajodhya Prosad the larger co-sharer was 
selling property after property for meeting 
these demands. Infact he sold a property to 
Srichand on the 24th April 1854 for Rs. 6,500 
and another property to the mother of Rafi- 
ud-din onthe 15th June 1854 for Rs. 8,000. 
Reading these circumstances by the light of 
the oral evidence, we think the necessity as 
to this amount of Rs. 15,000 may be con- 
sidered as made out. Better evidence could 
hardly be expected at this distance of time 
and the plaintiffs, who may be expected to be 
in possession of the accounts of the time of 
Moha Sunder, do not produce them to show 
that the money was otherwise spent. As the 
legal necessity for Rs. 5,500 is not supported 
by any legal evidence, the plaintiffs Nos. 1 
and 2 will have adecree for recovery of 
possession of $ the disputed properties on 

‘payment of Rs. 8,500 with interest at 12 per 
cent per annum to the representatives of 
Jailal who now hold the property, they on 
their part accounting for the profits enjoyed 
by them in respect ofthat half, see Phoolchund 
vy. Rughoobuns (21), Mutheeram v. Gopal (22), 
Deputy Commissioner of Kheri v, Khanjan 
Singh (23). 

As the appeal succeeds as to half on the 
ground that plaintiff No. 3 has no right of 
suit and partially succeeds as to the other half, 
the appellants will get three-fourths of the 

(21) 9 W. R. 107. 

(22) 20 W. R. 187. 

(23) 11 C. W. N. 474; 29 A. 331; 5 ©. D. J. 344, 4 A. 
L. J. 232; 2 M. L. T. 145; 17 M. L, J, 233; 9 Bom, U. 
R, 591;10 0. C. 117. 
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costs in both Courts; the respondents-plaintifis 
Nos. 1 and 2 will get one-fourth costs in both 
Courts, 


MADRAS HIGH COURT. 

Civin Appran No, 148 or 1907. 
February 17, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr, Justice Abdur Rahim. 

Toe SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY THE 
COLLECTOR or NELLORE— APPELLANT 
versus 
'T, S. P. L. PALANIAPPA CHETTY ayp 


OTH ERS---RESPONDENTS. 4 
Contract— Warranty-——Contract or sale of wood-—Noti- 
fication inviting tenders—-Measurement given and also 
approximate weight in tons—Shortage in weight— 
Damages—Nature of contract~-Warranty as to weight 
—-Oontract Act (IX of 1872), ss. 110 to 114. 
Government invited tenders for the purchase 
of jungle wood by a notification in the Gove. 
rnment Gazette. One of the conditions of the sale 


.~ was that the wood would be delivered by volume 


~ 


measurement and that no claim for compen- 
sation for shrinkagé of stacks would be admitted, 
Then the different classes of wood were mentioned, 
Against each class the moasurement by volume, i.e., 
100 cubic feet and the weight in tons of each 100 
cnbic feet of different classes of wood were given. 

. The next para recited: ‘the removal shall be made in 
quantities not less than 600 tons a month after 
delivery.’ To this the plaintiffs made an offer in which 
the weights of the different kinds of wood were not 
stated. The Government replied to plaintifis accept. 
ing the tender, in which they referred to plaintiffs’ 
offer. Then there was the final document evidencing 
the contract between the parties in which there was 
no express reference to weight but there was a 
reference to the original Government notification. 
In an action by plaintiffs to recover damages from 
Government for shortage in weight of the wood 
delivered: Held, Per White, O. J.— 

(1) that the real contract between the parties was 
for delivery by measurement and that the reference 
as toweight was inthe nature of conventional or 
arbitrary figures for the purpose of working out this 
particular contract, 

(2) that this contract did not contain either express 
or implied warranty that the wood was of a certain 
weight. 

Per Abdur Rahim, J= 

What the Government intended to sell, having 
regard to their original notification and the subse- 
quent correspondence, was so much cubic feet of 


wood of the different classes mentioned, weighing so 


many tons, and this was a case of breach of warranty, 
the warranty being one of quality within the meaning 
of the Contract Act. 

Appeal against the decree of the District 
Court of Nellore, in Original Suit No. 18 of 
1905. i 


Mr. Napier, Government Pleader, for the 


Appellant. 


Judgment. 

White, C, J,— This is an appeal from a 
decree of the District Judge in favour of the 
plaintiffs in an action for damages for breach. 
of contract. The contract in question was a 
contract “between the plaintiffs and the 
Government for the sale by Government to 
the plaintiffs of firewood. The 2nd issue in 
the case was “whether the delivery of wood 
by the defendant underthe agreement referred 
to in the plaint was to be by volume or by 


weight 2” The third issue was “whether the - 


defendant failed to supply the full quantity 
of wood as per the said agreement?” The 
4th- issue was “whether the defendant is 
answerable for the shortfall, if any, by 
weight P” At the hearing of the suit before 
the District Judge, the District Judge stated 
that the point for decision was “whether the 
defendant warranted the weight of the wood,” 
and held that there was a warranty as to 
the weight of the wood purchased by the 
plaintiffs. It has been contended before us 
that there was a contract of warranty with 
reference to the weight of the wood. It is not 
suggested that there was any warranty oub- 
side the contract of sale. Therefore, in dealing 
with this question (I propose_to deal with 
that question first), it is necessary carefully 
to consider what were the terms of the con- 
tract between the parties, as they appear in 
the written documents. The first document I 


‘need refer to is an invitation to tender which 


was published in the Gazette. Sofar as it is 
material for the purpose of the question we 
have to decide, the tender is in these terms. 
Tenders are invited for the purchase of 


“about 8,500 tons more or less of jungle wood 


of certain kinds. Then there are six kinds of 


jungle wood which are set out in the margin ` 


to the notification, the various kinds varying 
in girth. Thenthenotification goes on to invite 
tenders ab so much per 100 cubic feet of 


each class excepting a certain class which’ 


according to the notification is to be sold in 
bundles. Amongst the conditions of sale we 
find the following in condition (e): “That the 
wood shall be delivered by volume measure- 
ment as detailed below and no claim for 
compensation for shrinkage of stacks will be 
admitted.” Then we have details referring to 
five kinds set out: and then as against the 
names of the five kinds, we have, starting 
withclass(1), 100 cubic feet. Then follow these 
figures 1-13/20 tons. And so on with regard 
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to the other four classes of jungle wood: 100 
cubic feet is mentioned with reference to 
each class and then figures representing a ton 
and fraction of aton are seb out alongside 
the hundred cubic feet. 

Now the plaintiffs’ tender, which is 
Exhibit B in the case, isin these terms. It 
refers to the advertisement in the Gazette 
and then it says: “I beg respectfully to offer 
the following rates for the several sorts of 
wood therein specified.” Then he sets out 
the various sorts of wood. With regard to 
the first sort his offer is Rs. 5-12-0 per 100 


cubic feet. With regard to the second sort 


his offer is Rs, 4-7-0 per 100 cubic feet and 
soon. In his offer he merely sets out the 
price in rupees which he is prepared to pay 
for every 100 cubic feet of the particular 
kind of wood. There is no reference to weight 
in his tender. 
~ Then we have another document, Exhibit 
C, which is the acceptance by Government 
of the tender made by the plaintiffs and 
there we have again the various kinds of 
wood set ont and the prices in rupees which 
the plaintiffs say they are willing to pay for 
100 cubic feet of the particular kind of wood. 
Again there is no reference in it to weight. 
Now we come to the actual contract 
between the parties, which is Exhibit D. 
That recites that the plaintiffs have agreed to 
purchase 8,500 tons of wood from the Govern- 
ment at the prices per 100 cubic feet with 
respect to the different kinds of wood which 
are stated in their tender and in the docu- 
ment Exhibit C accepting their tender. That 
is the recital and there is no reference to 
weight in the recital, Then the first para- 
graph of the agreement is: “I shall take 
delivery of the several classes of wood by 
volume measurements as detailed below, and 
no claim for shrinkage of stacks will be 
admitted.” Then we have the various kinds 
of wood once again set ont, the 100 cubic feet 
again stated in connection with each parti- 
cular kind of wood and we have again the 
weights re-appearing in tons alongside the 100 
cubic feet with regard to each particular 
kind of wood. The second paragraph of the 
agreement is: “I shallremove the wood in 
quantities not less than 500 tons a month 
after delivery, and shall not allow any wood 
to stand at the canal banks for over a month 
from date of delivery.” The fourth paragraph 
of the agreement is: “I shall bind myself to 


pay the value of each delivery of wood 
according to the stipulated rates within one 
week of advice and beforethe wood isremoved.” 
That is as far as I need go for the momeut 
for the purpose of considering whether there 
is to be read into this contract a collateral 
agreement which operates as a contract of 
warranty. 

We do not find any definition of warranty 
in the Contract Act. But the definition which 
is given by Lord Abinger in Chanter v. 
Hop tins (1) is in these terms: “It is defined 
as ‘an express or implied statement of some- 
thing which the party undertakes shall be 
part of a contract, and though part of the 
contract, yet collateralto the express object 
of it”. Whether a statement is intended as a 
collateral agreement which amounts to a 
warranty or not must be determined according 
to the circumstances of each cdse. Looking 
at the circumstances of this case by the light 
of the provisions of the Contract Act, I have 
to consider whether it can be said that the 


in, 


contract between the parties in this case dogs” f 


contain a statement which amounts -to a 
contract of warranty. Ifanything, it is, as I 
have said, an express warranty. But the 
sections of the Contract Act which relate te 
implied warranties may be referred to. 
Section 110 of the Contract Act relates to 
an implied warranty of goodness or quality. 
It is not that sort of warranty. Section 111 is 
an implied warranty of soundness. It is not 
that sort. Section 112 is an implied warranty 
that the bulk is equal in quality to the 
sample. It is not that sort. It is nob section 
113 that there is an implied warranty that 
the goods are commercially known by a 
certain denomination. It is not section 114. 
The question is: Is there an express warranty? 
I cannot read into this contract a warranty 
that every 100 cubic feet measurement of 
timber weighed the amount in tons, which, in 
the notification, is to be found set oub along- 
side the 100 enbic feet. 

It seems to me that the real question in the 
case is : what was the contract between the 
parties, apart from any question of suggested 
warranty ? Was it a contract to sell timber 
by weight or was it a contract to sell timber 
by measurement? Wasit weight or was it 
bulk ? I have already read the documents and 
it is not necessary for me to refer to them again. 


(1) 4 M. and W. 399; 1 H. and H. 377; 8 L. J. Ex. 


14; 3 Jur. 58, 


E 


ae 


998 


INDIAN CASES, 


[1910 


SECRETARY OF STATE FOR INDIAIN COUNCIL V. PALANIAPPA CHETTY. 


I do not think I need pause to consider 
whether the plaintiffs are entitled to recover 
seeing that they accepted and retained the 
goods. I do not think it will be suggested on 
behalf of Government that ifthe contract was 
to sell by weight and if the plaintiffs show 
that the weight of the timber delivered to 
them is not equal to the weight mentioned, 
then they are not entitled toa refund. Sol 
will not consider any legal difficulty of that 
aort, but simply deal with the case on the 
basis as to whether the contract was to sell by 
weight or to sell by measurement. The 
conclusion I have come to, although the 
matter is not altogether free from doubt, is 
that the contract was to sell timber by 
measurement and by measurement only. In 
Exhibit D, the actual agreement between the 
parties, the contract is that the plaintiffs 
will buy these various kinds of timber at so 


“much per 100 cubic feet with reference to 


each class of timber. I may also refer to the 
plaintiffs’ own tender in which they offer to 
pay so much for every 100 cubic feet. In it 
they say nothing about the weight. 

The difficulty which has arisen in this case 
is, no doubt, due to the fact that whereas the 
Government purports to sell by measurement 
in their recital to their contract, in this con- 
tract they do not only refer to wood measur- 
ing so much but they refer to the various 
kinds of wood measuring so much and weigh- 
ing so much. Then again in the condition 
with regard to the removal of timber, they do 
not say ‘we require you to remove so many 
thousand or hundred cubic feet a mouth,’ but 
they say ‘we require you to remove 500 tons 
a month.’ That is, they put it not in terms of 
cubic feet, but in terms of tons. The case 
made in the written statement with regard 
to that, is this. The defendant says : “Under 
the agreement entered into with the 3rd 
plaintiff, wood was to be delivered over and 
paid for by volume and not by weight. The 
weights of the wood given in condition No. 1 
of the agreement are approximate and were 
intended only for purposes of calculation with 
reference to condition No, 2”. Now condition 
No. 2is the term of the agreement with 
reference to the removal. Mr. Napier argued 
that the reason why the amount ofthe wood 
to be removed was expressed in terms of tons 
and not in terms of cubic feet was thatit was 
necessary to have some common denominator 
which would apply to all the various classes 


of wood which differed in weight and in 
girth. I am not quite sure that I followed 
this and J cannot help thinking that the real 
reason for stating the weight was not so much 
the convenience of the Government us the 
benefit of the purchaser because we find in 
the notification for the next’ year, which has 
been put in evidence, it is pub thus:—“The 
following figures considered to be the 
equivalent of each class of wood in tons are 
given for the benefit of intending bidders. It 
must be clearly understood, however, that 
these weights are only approximate, that 
they are given merely as a rough guide and 
that no claim for compensation will be 
admitted in case they are found later to be 
incorrect.” There is no doubt the note was 
added because the contention had been put 
forward that the plaintiffs bought by weight 
and notonly by measurement. It cannot, of 
course, be said that the Government did not 
intend the figures as to weight to be at any 
rate approximately accurate and I think it 
may also fairly be said that the plaintiffs in 
entering into the contract relied upon the 
accuracy of these figures. Iam prepared to 
go as far as that. That, of course, is not 
conclusive. Itis still necessary for me to 
determine what is the “real contract.” Was 
it a contract to sell by measurement only with 
a certain amount of information as to weight 
therein given gratuitously by the Govern- 
ment, or was it a contract to sell by measure- 
ment and by weight? The conclusion I have 
come to is that it was a contract to sell by 
measurement only. I come to that conclusion 
on the terms of the documents themselves. I 
think that the conclusion is supported by 
Exhibit J series, which are the various 
forms of the bills which were sent in to the 
plaintiffs and which were paid by the’ plain- 
tiffs. There we get the cubical contents and 
their equivalent in tons. That to some extent 
supports Mr. Napier’s contention that the 
tons although they purported to be accurate 
were rather in the nature of conventional or 
arbitrary figures for the purpose of working 
out this particular contract. If it was intended 
to be anything in the nature of a warranty or 
if ib was intended that the contract should be 
by weight as well as by measurement, then 
the heading which one would have expected 
to be found after the ‘cubical contents’ would 
be not ‘equivalent tons’ but ‘weight’. This 
being the conclusion I have come to in regard 
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to the contract between the parties, I must 
hold that the learned Judge was wrong in 
the view he took and that the plaintiffs’ suit 
ought to be dismissed. But in view of the 
fact that the defendant’s own witness, as I 
understand his evidence, in the report put in 
by him proves that the weights stated by 
Government in their notification as the 
equivalent to the weight of the 100 cubic feet 
of the particular kind of wood in question 
were not accurate, and as, I think, the plain- 
tiffs were entitled to rely upon these figures 
as being accurate, the order I would make as 
to costs is that each party should bear bis 
own costs. 

Abdur Rahim, JI regret I am unable to 
agree with the learned Chief Justice in his 
view of the transaction which has resulted in 
this action. The question which we are asked 
by the learned Government Pleader to decide 
is what was the contract between the plain- 
tiffs and the Government. The contract is to 
be gathered mainly from four documents, 
Exhibits A, B, C and D. Exhibit A is a 
notification issued by the Government invit- 
ing tenders for the purchase of certain 
quantity of jungle wood. It begins with this 
statement ‘tenders are invited for the purchase 
of about 8,500 tons more or less of jungle 
wood of the kind noted in the margin that 
may be cut in 1902—1903 at so much per 
100 cubic feet of each class except sulli wood 
which will be sold in bundles.’ The 3rd 
paragraph of Exhibit A lays down the condi- 
_ tions of sale and here we find under sub- 
paragraph (c) that the wood shall be delivered 


by volume measurement as detailed below and, 


no claim for compensation for shrinkage of 
stacks will be admitted. Then the different 
classes of wood are mentioned, the classes 
being ascertained according to the difference 
in girth of the pieces. Against each class the 
measurement by volume, z. e., 100 cubic feet 
and the weight in tons of each 100 cubic feet 
of different classes of wood are given. Sub- 
paragraph (d) says ‘the removal shall be 
made in: quantities not less than 590 tons a 
month after delivery.’ Exhibit B isthe offer 
by the plaintiffs: and there, no doubt, the 
weight of the different kinds of wood is not 
stated. But the offer is made with distinct 
reference to Exhibit A in which the descrip- 
tion of the goods intended to be ‘sold is set 
out in detail as already mentioned. Hxhibit 
Cisaletter addressed to the plaintiffs by 


the Forest Officer of the Government accept- 
ing the former’s tender and there reference 
is made to Exhibit B which, as I have 
pointed ont, refers to the Notification Exhibit 
A. Then we come to Exhibit D, a document 
which is described as the agreement and 
which finally embodies the contract between, 
the parties. From these documents it seems 
to me to be plain that the wood which is 
sold is not only described by volume measure- 
ment but also by weight. Reference was 
made by the learned Government pleader to 
documents marked as Exhibit I series, which 
are delivery receipts for goods delivered to 
the plaintiffs. There, no mention is made of 
the weight of the goods. But, on the other 
hand, we find in Exhibit J series, which are 


- the bills issued to the plaintiffs for the value 
‘of the goods sold to them that the wa 


the wood is mentioned. ai 

It was argued by Mr. Napier, as I un 
stood him, that it is impossible to sell 100 
cubic feet of wood of certain girth and at the 
same time to guarantee that it should be of 
so much weight. I fail to appreciate any 
difficulty, far less impossibility, in such an 
undertaking. At the time of the notification 
inv ting tenders, the wood had not been 
cut and, therefore, this is a case of sale of 
unasecertained goods. If, on the other hand, 
the wood had been cut and stacked in so 
many piles of 100 cubic feet each and these 
piles were sold, that would be a sale of 
specific goods “and any misdescription as 
regards the weight of those stacks might be 
treated as a surplusage and not as forming 
part of the contract. But in this case where 
the goods sold were unascertained, there 
seems to be no reason why we should take 
only the volume measurement as the descrip- 
tion of the goods intended ‘to be sold and 
leave out the weight as mere arbitrary or 
conventional figures. There is absolutely no 
evidence in the case so far as it appears from 
the record, and no such suggestion even ap- 
pears to have been macle to that effect in the 
lower Court, that the weights mentioned iu 
Exhibits A and D, such, as 1-18/20 tons, 15 
tons and 39/40 ton were merely conventional 
and put down for some purpose or other but 
not intended to be a term of the contract, 
And if it be not impossible, as, in my opinion, 
it cannot be said to be impossible, to sell wood 
which is stillin the jungle by weight as well 
as by volume measurements, there seems to 
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be no ground for leaving the weight out of 
account in dealing with the question, what 
was the contract between the parties. I am, 
therefore, of opinion that what the Govern- 
ment intended to sell and what the plaintiffs 
intended to buy was so much cubic feet of 
wood of different classes mentioned, weighing 
so many tons. That the weight of the wood 
would be a matter of considerable importance 
to the purchaser seems to me toadmit of no 
doubt. It may even be of greater importance 
than mere bulk. 

If then the weight no less than the volume 
measurement was part of the terms of the 
contract, the evidence proves that the goods 
supplied by the Government fell short of the 
stipulated weight as found by the District 
e. No question has been raised by Mr. 
as to the form ofthe action —whether 








tto rescind the bargain and to sue for 
eae ages for breach of contract. But I am 
7-~Plnolined to think that the District Judge was 
right in holding that this is a case of breach 
of warranty, the warranty, in my opinion, 
being one of quality within the meaning of 
the Contract Act. The weight of wood of 
this description would, as I have said, affect 
its quality and hence its value. 

As regards the ‘actual shortage of weight, 
the figures given by the District Judge are 
the figures which are spoken to by the 
District Forest Officer himself and the correct- 
ness of these figures cannot, therefore, be 
challenged. The damages given to the plain- 
tiffs are based on these figures. The way in 
which the damages are assessed by the District 
Judge apparently is this: theplaintiffs bought 
so many tons of wood for so much and 
received so much less and the defendant is 
liable for the difference. No argument has 
been addressed to us as to whether that is 
the correct principle on which damages ought 
to be assessed in this case and I do not, there- 
fore, propose to deal with any such question, 
Ido not, however, agree with the District 
Judge that the plaintiff is entitled to any 
damages on account of loss of profits. He has 
given to the plaintiffs § annas per ton on this 
account. The Government did not know of 
any contract which the plaintiffs might have 
entered into with other persons in respect of 
this wood and the contract between them and 
the plaintiffs is not shown to have contemplat- 
ed sale of the wood by the plaintiffs to other 
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persons by the weight. I would, therefore, 
dismiss the appeal, except that the decree 
given by the District Judge will be modified 
by substituting the figures Rs. 1,833-11-0 for 
Rs. 2,107-11-0. The appellant must pay the 
costs of the appeal. 

White, C. J— The result is the decree is 
modified as above and in other respects the 
decree of the District Judge stands. The 
defendant must pay the costs of the appeal. 
The time within which the defendant shall 
satisfy the decree is six months. 

Appeal dismissed; decree modified. 





MADRAS HIGH COURT. ; 

Crvit Revision Petitions Nos. 818 ano 819 

or 1908, 
April 25, 1910. 
Present:~Mr. Justice Sankaran Nair. 
SREE RAJAH VENKATA RANGAYA 
APPA ROW BAHADUR, ZAMINDAR or 
NUZVID—PETITIONER 
versus ; 
TADEPALLE JAGANNADHAM AXD 
_ oTHERS— RESPONDENTS. 

Landlord and Tenant-—Unauthorised use of water 
from landlord's tank—Contract—Water cess, liability 
for—Liability for damage? tn the absence of contract. 

Ifa tenant uses water from his landlord’s tank 
for irrigating his land, without the permission of 
the landlord, the tenant, even if there is no contract 
express or implied, is liable in damages to the land- 
lord as a trespasser, In sucha case it is immaterial 
that water was not sufficient for him to raise a crop. 

Petitions, under section 25 of Act IX of 
1887, praying the High Court to revise the 


- decrees of the Court of the District Munsif of 


Bezwada, dated the 28th day of August 1908, 
in Small Cause Suits Nos. 553 and 554 of 
1908, respectively. . 

J udg ment.--The plaintiff's case in 
the plaint is that without his consent the 
defendant took water from his tank, raised a 
wet crop on his land and enjoyed it and he is, 
therefore, entitled to claim water-cess which, 
as it is not claimed under any statute or 
contract, means, I presume, damages. 

The defendant denied taking any water 
from the tank to his land and in fact that 
there was any water ‘in the tank. 

It appears to have been admitted by the 
defendant that when any crop is raised with 
the aid of tank water, then a feerwa at the 
rate of Rs, 5 an acre is paid by him, 

The Mat simply states that there was no 
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crop for want of water and, therefore, the 
defendant is not liable to pay. The case can- 
not be disposed of on this finding only. 

if there is a contract express or implied, 
under which the defendant is entitled to 
take water, then the plaintiff's permission is 
not necessary and the question will be whe- 
ther the defendant is bound to pay under the 
contract for the water received or only if he 
is able to take or is allowed sufficient water 
to raise a crop. 

If there is no contract and the defendant is 
a trespasser, then the plaintiff would be 
entitled to damages. 

The fact that there was no crop would be 
evidence that no sufficient water was taken or 
allowed, It will not be decisive of the question 
unless itis a condition of the contract that 
the defendant must be able to raise a crop. 
The Munsif will submit a revised finding on 
the question whether the plaintiff is entitled 
to any, and if so what amount from the 
defendants with reference to the above 
observations. 

The finding should be submitted within six 
weeks, and six days will be allowed for filing 
objections. The parties may adduce fresh 
evidence as regards the issue. 

In compliance with the order contained in 
the above judgment, the District Munsif of 
Bezwada submitted the following 

FINDING 

1. Claim by the plaintiff for the recovery 
of water-tax at Rs. 6 per acre for 
Fasli 1316 from the defendants as 
they used the water of Zamgamvari 
tank belonging to the plaintiff. 

2. Defendants contend inter alia that 
they did not take any water to their 
lands as there wasno water in the 
tank for want of rain. 

3. My predecessor dismissed the suits on 
the ground that there was a failure 
of crop for want of water. 

4. On revision the High Court has sent 
the same for finding on :—- 

“Whether the plaintiff is entitled to any 
and if so to whatamountfrom the defendants.” 

5. On the evidence I am not satisfied 
that there was a contrach express or 
implied. 

6. The question for decision is whether 
the plaintiff is entitled to any 
amount towards damages and if so, 
whatis that amount. It isin evidence 
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that the defendants took water 
from the plaintiff's tank fora month 
ora month and a half. It is true 
there was a failure of crop for want 
of water during the fasli. But that 
does not matter. I am of opinion 
that the plaintiff is entitled to 
recover some damages for the 
unauthorized use of water by the 
defendants. Ona careful considera- 
tion, I think that Rs. 2-0-0 damages 
may be allowed to the plaintiff. 
This is my finding on the above 
issue. : 
These petitions coming on for final hearing 
after the return of the finding of the lower 
Court, the Court delivered the following 
Judgment.—tThe objections are not 
pressed, The finding is accepted. It is decra 
accordingly. The petitioner is entiti 
proportionate costs. 
Petitions allowed. 





ALLAHABAD HIGH COURT. 
Lerrears Partent Appeat NO, 132 or 1909. 
July 28, 1910, 

Present:—Sir John Stanley, Kr., Chief 
Justice, Sir George Knox, Krt., Judge, and 
Mr. Justice Banerji. 

TULSHI RAM SAHU AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 

versus - 
GUR DAYAL SINGH AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Agra Tenuncy Act (IE of 1901), s. 18—Fixed-rate 
tenant—Mortgage of tenancy—Death of tenant heirless 
—-Tenancy lapses to Zamindar and not to Crown. 

If a fixed-rate tenant dies without leaving any heir, 
the tenancy lapses to the Zumindar, and does not 
escheat to the Crown. 

Ram Dihal Rai v. The Maharaja of Vizianagram, 30 
A, 488; A. W. N. (1908) 210; 5 A. L. J. 578, overruled, 

Rani Sonet Koer v. Mirza Himmat Bahadur, 3 L A. 
92; 25 W, R. 239; 1 C. 391, distinguished. 

Letters Patent Appeal against the decision 
of Mr. Justice Alston, dated the 8th June, 
1909, in S. A. No. 1137 of 1908. 

Mr. M. D. Agarwala, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment. 

Stanley, C, J.—The plaintiffs are zamindars 
of thevillage of Karmanpur in the District of 
Ballia. There is a small cultivatory holding, 
which was held from the plaintiffs by one 
Ram Dhyan as a tenant at fixed rates. In the 
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year 1870, he executed a usufructuary mort- 
gauge of this holding in favour of the respond- 
ents which contained a provision for redemp- 
tion in any Jeth. Ram Dhyan is said to have 
disappeared a number of yeais ago, and accord- 
ing to the plaintiff, he has not been heard 
of for more than seven years and must be 

' presumed to have died. It is also alleged that 
he died without heirs. The plaintiffs institut- 
ed the suit for redemption of the usufructuary 
mortgage out of which this appeal has arisen. 
The right of the plaintiffs to redeem is con- 
tested and the defendants further allege that 
Ram Dhyan is alive. 

The lower appellate Court held, relying 
upon the decision of a Bench of this Court 
in the case of Ram Dihal Rat v. The Maharaja 
of Vielanagram (1), that the plaintiffs had no 


~ “4nterest in the equity of redemption of the 


“-rty and could not maintain a suit for 

emption. 

A second appeal was preferred to this Court 
and the learned Judge before whom it came 
for disposal dismissed it. 

An appeal under the Letters Patent was 
then preferred and correctness of the decision 
in Ram Dihal Rai v. The Maharaja of 
Vizianagram (1) is challenged. My brother 
Banerji and myself, before whom the appeal 
came for hearing, were of opinion that the 
question raised was one of importance and 
should be decided by a larger Bench. Accord- 
ingly the appeal has come before us. 

The sole question for determination is 
whether or not the lower appellate Court and 
the learned Judge of this Court were right in 
holding that the plaintiffs had no such interest 
in the mortgaged property as entitled them 
to maintain a suit for redemption of the 
defendant’s mortgage. The contention on be- 
half of the appellants is that Ram Dhyan 


died without heirs and that thereupon his. 


tenancy became extinguished and that the 
plaintiffs are entitled: to possession of the 
holding, or at least to pessession of it on 
redemption of the mortgage of 1870. 

In Ram Dihal Rat v. The Maharaja of 
Vizianagram (1), the facts were these:—A 
eamindar brought a suit to redeem a mortgage 
made by a fixed rate tenant alleging that the 
fixed rate tenant had died without heirs and 
that his interest had thereby lapsed to him. 
The Court of first instance held that in the 


event of the tenant having died childless, his 
(1) 80 A. 488; A. W. N. (1908) 210; 5 A, L. J, 578. 
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interest went to the Crown and not to the 
plaintiff and dismissed the suit. His decision 
was reversed by the lower appellate Court 
aud a second appenl was preferred to the 
High Court. The learned Judges, before whom 
it came for disposal, held that the tenancy 
did not lapse upon the death of the tenant 
without heirs but that the tenancy became 
vested in the Crown. They relied on the rul- 
ing of their Lordships of the Privy Council 
in Ranee Sonet Koer v. Mirza Himmat 
Bahadur (2). They further held that in order 
to redeem, the person seeking redemption 
must have an interest “in the mortgaged 
property”; that the mortgaged property in 
that case was the interest ofa fixed rate ten- 
ant and that the mere fact that the zamindar 
has a proprietary interest in the land out of 
which this interest is carved; does not give 
him an interest within the meaning of section 
91 of the Transfer of Property Act. 

Let us see what was decided in Ranee Sonet 
Koer v. Mirza Himmut Bahadur (2). In 
that case the grantee froma Hindu zamindar 
of an ordinary mokurreree tstimraree tenure 
died without heirs and it was held that the 
Crown by the general prerogative was entitl- 
ed to the lease; that the mokurreree, though 
carved out of zamindar/, being an absolute 
alienable interest therein, could not have 
reverted to the grantor and that there was.no 
authority upon which the power of taking by 
escheat can be attributed to the grantor. In 
that case it will be observed that the mokur- 
reree was an absolute and alienable interest. 
It could not have been forfeited for the non- 
payment of rent. The cumzndar could only in 
the case of non-payment of rent-have caused 
it to be seized, put up for sale and sold to the 
highest bidder. It was, therefore, property 
which might have passed to any purchasér, 
and having so passed, the estate would not 
have determined upon the death of the gran- 
tee without heirs if it had been sold in her 
life-time, The language of their Lordships is 
as follows: 

‘The mokurreree was clearly an absolute 
interest. It was also an alienable interest. Jt 
might have been seized and sold as Mr. Doyne 
has shown under Act X of 1859, evenin a suit 
for rent. It could not have been forfeited for 
the non-payment of rent, for in such a case 
the zamindars could only have caused it to be 


. (2) 3L A. 92; 25 W, R. 289; 10, 391, 


Vol. VIL] 


TELSHI RAM SAHU V. GUR DAYAL SIHGH. 


Seized, put up for sale, and sold to the highest 
bidder. It is, therefore, property which like 
that in the case above cited might have pass- 
ed to any purchaser whatever his nation- 
ality or by whatever law he was to be govern- 
ed, It cannot, their Lordships think, be suc- 
cessfully argued that having so passed the 
estate would have determined upon the death 
of Shurfoonnissa (supposing it had been sold 
in her life-time) without heirs; for the grant 
contains no provision for the lessee of the 
estate created in such event”. 


The grant in this case was, it will be observ- 
ed, that of an absolute interest and altogether 
unlike the interest of a fixed rate tenant. Let 
us see what is the nature of the interest of a 
fixed rate tenant. 


Section 5 of the Agra Tenancy Act, II of 
1901, prescribes that when any land in a dis- 
trict which is permanently settled has been 


held by tenant and his predecessors-in-title . 


from the time of the permanent settlement at 
the same rate of rent, “such tenant shall have 
a right of occupancy at that rate.” A fixed 
rato tenant, therefore, is a tenant who has a 
right of occupancy ata fixed rate. Section 18 
prescribes that a right of occupancy shall be 
extinguished when amongst other cases a 
tenant dies having no heir entitled under the 
Act to inherit the right of occupancy. A fixed 
rate tenant is liable to ejectment for non-pay- 
ment of rent or breach of conditions (section 
57). It appears to me, therefore, that a fixed 
rate tenancy is but a limited interest which 
cannot be the subject of escheat to the Crown. 
In fact the Act provides that on the death of 
the tenant without heirs, the interest of such 
a tenant described in the Act asa right of 
occupancy shall be extinguished. With all 
deference to the learned Judges, who decided 
the case of Ram Dihal Rat v. The Maharaja of 
Vizianagram(1), I am of opinion that that case 
was wrongly decided. If then it be the case 
that Ram Dhyan is dead without leaving an 
heir as defined in section 22 of the Act, the 
plaintiffs are clearly entitled to redeem the 
mortgage held by the respondents if they are 
not entitled to possession of the holding 
without redemption. The question whether 
the plaintiffs are bound to discharge the 
mortgage debt does not arise because they are 
willing and have offered to doso. The first 
Court found that Ram Dhyan was still alive. 
Tf this be so, the plaintiff’s suit must fail, The 
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lower appellate Court, however, dismissed the 
appeal tu it on the sole ground that the plain- 
tiffs could not be regarded as haying any 
interest in the equity of redemption of the 
holding and this is the view which seems to 
have commended itself to the learned Judge of 
this Court. I would allow the appeal and set 
aside the decree of the learned Judge of this 
Court; and as the lower appellate Court decid- 
ed the appeal on a preliminary point, I would 
remand the appeal to that Court with direc- 
tions that that Court determine the appeal on 
the merits. 


Knox, C. J-—I have nothing to add to the 
judgment of the learned Chief Justice. I fully 
agree with the view taken by him. 


Banerji, J—~I also concur with the learned 
Chief Justice. The viewtaken in Ram Dihal Rat 
v. The Maharaja cf Vizianagram (1), was never 
adopted, as far as I am aware, in any other 
case and seems to me to be inconsistent with 
the nature of a tenancy at fixed rates. Such a 
tenancy is carved out cf the land-holder’s in- 
terest in the land to which it relates anda 
fixed rate tenant has no absolute interest in 
it. If the tenancy comes to an end, it neces- 
sarily goes back to the estate which it was 
carved ont of and lapses to the land-holder. 
Ib is true that a fixed rate tenant has a herit- 
able and transferable interest in his holding, 
under section 20 of the Agra Tenancy Act, 
but if he does not transfer the holding and 
dies leaving no heirs entitled to inherit it, the 
tenancy becomes extinct and reverts to the 
landlord who created it. The landlord has in 
certain cases a right to determine the tenancy, 
eject the tenant and re-enter into possession. 
For example, under section 57 of the Act, a 
tenant not being a permanent tenure-holder 
may be ejected for any of the reasons men- 
tioned in the several clauses of the section, 
and as a fixed rate tenant is not a permanent 
tenure-holder, he may be ejected for any of 
those reasons. His interest in his holding is 
thus of a limited character and differs in 
material respects from an absolute hereditary 
mokurrart tenure, which formed the subject of 


` consideration by their Lordships of the Privy 


Council in Sonet Koer v. Himmat Baha- 
dur (2). As pointed oul by their Lordships. 
such a mukarrarz is an absolute interest and 
could not have been forfeited fo the zamindar, 
Such is not the case with a fixed rate tenanéy. 
The ruling of their Lordships, therefore, does 
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not support the decision in the case of Ram- 
Dihal Rai v. The Maharaja of Vizlanagram 
(1). Having regard to the incidents of a fixed 
rate tenancy, I am unable, with great respect, 
to agree with that decision and to hold that a 
tenancy in these provinces escheats to the 
Crown, _ 

By tre Court.—The order of the Court is 
that the appeal be allowed and the decree of 
the learned-Judge of this Court and of the 
lower appellate Court be set aside and as the 
case was decided by the lower appellate Court 
on a preliminary point and we have overruled 
this Court on that point, we remand this case 
under Order XLI , Rule 23 to the lower appel- 
late Court with directions to readmit this 
appeal under its original number in the re- 
gister of Civil Appeals and proceed to deter- 
mine this appeal. 

Case remanded. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS Civiu Appears Nos. 847 AND 
414 or 1909. 

July 15, 1910. 

Present:—-Mr. Justice Sharf-ud. din, and 
Mr. Justice Doss. 

GANGA PRASAD BHATTACHARYYA 
AND OTHERS — DEFENDANTS— APPELLANTS 
versus 
HARA KANTA CHOWDHURY AND 
ANOTHER-—~PLAINTIVES~— RESPONDENTS. 

Guardians and Wards Act (VII of 1890), s. 17 cl. 2 
—Minor—Guardian of person—dfatters to be considered 
by Court—Adopted son—Natural father tobe preferred 
to relations of adoptive purents after their death. 
~ After the death of the adoptive parents, the natural 
father of a minor adopted son is a more fit person to 
take charge of the person of the minor than the rela- 
tions of the adoptive father or even his daughters, 
and, therefore, the natural father should be appointed 
as the guardian of the person of the minor, 

Lakshmi Bat v, Shridhar Vasudev Takle, 3 B. 1 
referred to. 

Appeals from the orders of the District 
Judge of Pabna and Bogra, dated May 20 and 
June 29, 1909. 

Babus Golap Chandra Sarkar, Sarat Chandra 
Khan, for Babus Bidhu Bhusan Ganguly and 
Shayama Charan Roy, for the Appellants. 

Babu Hem Chndra Sen, for the Respond- 
enis. 

Judgment of the Court was delivered 


y 
Sharf-ud-din, J. These are two appeals 
against certain orders passed by the District 
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Judge of Pabna and Bogra in a proceeding 
under Act VIII of 1890 (the Guardians and 
Wards Act). 

The facts of the case are these:—One 
Brojo Mohan died, leaving a widow named 
Bidhu Mukhi Debya, a son named Biseshwar 
Mohan Roy, and two daughters. On the death 
of the son, the widow, under permission 
given to her by her deceased husband, adopted 
a boy, named Monoranjan Chowdhry, the 
natural son of one Hara Kanta Chowdhry. 
The adoptive mother is also dead and now the 
dispute is between Hara Kanta Chowdhry, 
the natural father ef the minor, on the one 
hand, and the two daughters of Brojo Mohan 
Roy and the 3 brothers of the widow on the 
other, as regards the guardianship of the 
person of the minor. 

The natural father, Hara Kanta Chowdhry, 
was the first to apply, under Act VIII of 
1890; upon which the two daughters of the 


` late Brojo Mohan Roy and his widow’s bro- 


thers objected. There were thus five objec- 
tors altogether; and all of them objected to the 
appointment of the natural father as guardian 
ofthe person of the minor. It appears from 
the written objections filed in the case that 
four of them had no objection to the ap- 
pointment of Sasi Bhusan Bhuttacharya him- 
self, one of the objectors, as guardian of the 
person and property of the minor. It appears 
further that Brojo Mohan Roy had left a Will 
anda codicil and that Sasi Bhusan Bhutta- 
charya was appointed as executor under 
the terms of that Will. Since the institution 
of the present proceeding, Sasi Bhusan Bhut- 
tacharya has obtained probate of the Willand 
codicil; and the probate has been filed with 
an application before us. On the 20th May, 
1909, a joint petition was made by Sasi 
Bhusan Bhattacharya and Hara Kanta Chow- 
dhry, the terms of which were that the matter 
in dispute had been arranged between them 
and that it had been agreed that Sasi Bhusan 
Bhuttacbarya should be appointed guardian 
of the property of the minor and Hara Kanta 
Chowdhry guardian of the person of the 
minor, The learned District Judge passed an 
order on the same date in terms of the above 
petition and further directed that Sasi Bhusan 
should furnish security to the extent of 
Rs. 3,000. Sasi Bhusan Bhuttcharya appeals 
against this order of 20th May 1909 and 
contends that Hara Kanta Chowdhry should 
not have been appointed guardian of the per- 
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son of the minor, and that the order for 
security should not have been made, and that 
in any case, the amount required as security 
was excessive. On the 26th May 1909, the 
learned District Judge passed an order that 


the head nazir should check the accounts; and > 


on the 29th of May he passed certain order 
with regard to the allowance for’ the main- 
tenance of the minor and sundry other 
matters for the personal comfort of the minor. 
Sasi Bhusan appeals against these orders 
also in his Appeal No. 413 of 1909. 

In Appeal No. 347 of 1909 the appellants 


are Ganga Persad Bhuttacharya and Mathura . 


Nath Bhuttacharya, the maternal uncles of 
the minor, and Suniti Bata Debi, his sister. 
Their appeal is against the order of the 20th 
of May 1909, appointing Hara Kanta Ohow- 
dhry guardian of the person of the minor; and 
they contend that the lower Court was wrong 

in disposing of the whole case on a petition 
of compromise filed by Hara Kanta Chowdhry 
and one of the five objectors. 

The real dispute appears to be as to 
whether the natural father, namely, Hara 
Kanta Chowdhry, is the proper person to be 
entrusted with the care of the minor. There 
can be no doubt that by adoption the minor 
ceased to bea member of his own natural 
family and there can also be no doubt that 
if any of the adoptive parents of the minor 
were living, that parent would have been en- 
titled to be the guardian of the person of the 
minor, unlessit was shown that the minor 
was subjected to ill-treatment. It was so 
held in the case of Lakshmi Bai v. Shridhar 
Takle (1). In that case, the respondent's son 
was adopted by the respondent’s paternal 
aunt; and it was held that the respon- 
dent, who was the natural father of the minor, 
was not, by Hindu Law, a proper guardian 
while either of the adoptive parents was 
living, if such adoptive parent was willing to 
act as guardian. In the present case, the 
learned District Judge has appointed the 
natural father as guardian of the person of 
the minor at a time whennone of the adop- 
tive parents was alive. It is contended on be- 
half of the appellants that under section 17 of 

` the Guardians and Wards Act (VIII of 1890), 
the natural father being a stranger to 
the minor, since his adoption, should not 
have been appointed guardian at all. Clause 2 
of the section, however, runs thus:—“ In con- 
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sidering what will be the welfare of the minor, 
the Court shall have regard to the aga, sex 
and religion of the minor, the character and 
capacity of the proposed guardian and his 
nearness of kin to the minor, the wishes, if 
any, of a deceased parent and any existing or 
previous relations of the proposed guardian 
with the minor or his property.” 

There can be no doubt that by adoption 
the minor ceased to be a member of his ‘natural 
family so far as inheritance was concerned, 
and the sacred duty of performing some re- 
ligious post mortem ceremonies in relation to 
the deceased adoptive father devolved upon 
him. But itis inconceivable that by the mere 
fact of adoption the natural father should 
cease to love his son altogether and that 
all his natural affection should disap- 
pear on the performance of the ceremony 
of adoplion. The son, no doubt, becomes a 
stranger to his natural family; but he can- 
not marry into his natural family. Hindu 
Law, therefore, even in such a case, respects 
the tie of relationship. Besides, under clause 2 
of section 17 just quuted above, the natural 
father comes within the expression, “any 
existing or previous relations of the proposed 
guardian withthe minor or his property.” L 
think, therefore, that there was nothing to 
prevent the District Judge from appointing 
Hara Kanta Chowdhury as guardian of the 
person of the minor, he having no interest ad- 
verse to that of the minor, 

As I have already said above, in Appeal 
No. 413 Sasi Bhusan Bhuttacharyya is the 
appellant. He has compromised his dispute 
with Hara Kanta Chowdhury; and it is doubt- 
ful if Sasi Bhusan, after having come to a 
settlement with Hara Kanta, should repudiate 
his agreement. The other objectors seem to 
be only aiding and assisting Sasi Bhusan in 
his attempt to oust Hara Kanta altogether. 
For the above reasons I amof opinion that 
the appointment of the natural father, Hara 
Kanta, as the guardian of the minor’s person 
cannot be disturbed. 

I must here observe that the order of the 
District Judge appointing Sasi Bhusan ‘as 
guardian of the properties of the minor and 
the order that he should furnish security to 
the extent of Rs. 3,800 have become infruc- 
tuous since Sasi Bhusan has obtained probate 
of the Will. Sasi Bhusan since the probate 
is vested with the properties left by the tes- 
tator, as executor of his Will during the 
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minority of this minor adopted boy. If in 
this Will, Brojo Mohan Roy had expressed any 
wish that the executor thus appointed should 
also act as guardian of the person of the 
minor, that wish, undoubtedly, would have 
been entitled to every consideration. The 
Will has been read in Court, and there is no 
hint contained init that Sasi Bhusan, the 
executor, should also be made to act as 
guardian of the minor’s person during the 
minority of the latter. I am, therefore, of 
opinion that the order of the learned District 
Judge, so far as ib appoints Hara Kanta 
Chowdhury as the guardian of the minor, 
cannot be disturbed. But, inasmuch as since 
probate has been obtained, or rather, has been 
granted to Sasi Bhusan Bhuttacharya, as exe- 
cntor of the Will, the order of the learned Dis- 
trict Judge, appointing him as guardian of 
the property of the minor on his furnishing 
security to the extent of Rs. 3,000 having 
become infructuous, is set aside. 

The respondent, Hara Kanta Chowdhury, 
is entitled to costs in both these appeals. 

As the result both the appeals are dis- 
missed in the light of the above obser- 
vations. > 

In Appeal No. 413, the respondent Hara 
Kanta Chowdhury will receive two gold 
mohurs as hearing fee, and in Appeal No. 347 
he will receive one gold mohur as hearing 
fee. Theother respondents must bear their 
own costs in both the appeals. 

Doss, J.—-These appeals arise out of three 
orders, dated the 20th, the 26th May and 
the 29th June 1909, respectively, passed by 
the District Judge of Pabna and Bogra, for 
the appointment of a guardian of the person 
and property of one Manoranjan Chowdhury, 
a minor, and for other matters incidental 
thereto. 

The facts of the case, shortly, are these. 
One Brojo Mohan Roy died leaving a widow, 
Bidhu Mukhi Debya, a son, Bisheshur Mohan 
Roy, and two daughters, Suniti Debi and 
Sumati Debi, and also leaving a Will whereby 
he appointed his widow, Bidhu Mukhi Debya, 
as executrix, and in her default, Sasi Bhusan 
Bhattacharya, his widow’s brother, as execu- 
tor of the estate; and he gave his widow per- 
mission to adopt a son, in the event of the 
death of Bisheshur. The widow duly took 
out probate of the Will, and, on the death 
of Bisheshur adopted one Monorajan Roy, 

the son ofjone Hara Kanta’ Roy Chow- 
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dhury, as her son, in accordance with such 
permission; and changed his name into Biren- 
dra Mohan Roy. The widow subsequently 
died; and on her death, Hara Kanta Chowdhry 
applied on the 9th December 1908 to the 
District Judge for certificate of guardianship 
of the person of the minor. The application 
was opposed by Sasi Bhusan Buttacharya 
and his two brothers, as also by Suniti Debi, 
one of the daughters of the testator. On the 
20th May 1909, Hara Kanta Chowdhury and 
Sasi Bhusan Bhuttacharya entered into an 
amicable settlement, whereby they agreed that 
Hara Kanta Chowdhury should be appoint- 
ed guardian of the person and Sasi Bhusan 
Bhuttacharya guardian of the property of the 
minor; and they accordingly presented a joint 
petition to the Court for carrying into effect 
the terms of the settlement. The other objec- 
tors were not parties to this petition. But I 
ought to mention here that Sasi Bhusan and 
his two brothers in their petition of objection 
prayed that either Sasi Bhasan alone, or the 
three brothers jointly be appionted guardian or 
guardians of the person and property of the 
minor; and that Suniti, though she presented a 
separate petition: fobjection, appeared through 
the same pleader who acted for the other 
objectors. There is, therefore, little room for 
doubt that they are all acting in concert. On 
the 20th of May, on this joint petition of 
compromise being filed, the District Judge 
made an order in accordance with the terms 
of the compromise, and appointed Hara Kanta 
as guardian ofthe person, and Sasi Bhusan 
as guardian of the property of the minor, 
Buthe proceeded to make a further order 
that Sasi Bhusan shonld furnish security to 
the extent of Rs. 3,000, that the guardian of 
the property should produce an inventory of 
the property within six mouths, aud that the 
nazir of the Court should check the accounts 
of the estate. In his orderof the 28th May 
1909, the District Judge repeated his order 
directing the nazir to go to the house and 
check the accounts. On the 2nd June 1909, 
Hara Kanta made an application to the Dis- 
trict Judge for an order directing Sasi Bhusan 
to remove certain inconveniences, in connec- 
tion with the residence of the minor and to 
pay the expenses for the maintenance of the 
minor. This application was opposed by 
Sasi Bhusan and on the 29th June 1909, the 
District Judge ordered Sasi Bhusan to pay 
Hara Kanta Rs, 40a month, with effect from 
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the Ist June, as maintenance for the minor, 
and he gave directions for the occupation of 
a certain portion of the building of the tesia- 
tor by the minor, and for delivery of cartain 
movables for domestic use, 

From these three orders, Sasi Bhusan pre- 
ferred an appeal to this Court on the 30th 
August 1903; and the two brothers of Sasi 
Bhusan, and Suniti Dabi also preferred an 
appeal against these orders of the 23th of’ 
July 190). Daring the pendency of these 
appeals to this Court, Sasi Bhusanobtaiced pro- 
bate of the unadministered effects belonging 
to the estate of Brojo Mohan Roy, apparently 
under section 45 of the Probate and Adminis- 
tration Act; andit has under orders been 
filed this day with anapplication. The effect 
of the grant of this probate is that the estate 
of Brojo Mohan has become vested in Sasi 
Bhusan as executor, though, under the Will 
Birendra Mohan is beneficially entitled to 
the estate. But the estate having thus be- 
come vested in the executor, it cann3t be. 
considered to be the property of the minor 
until the office of executor terminates. It 
follows, therefore, that no guardian of the 
property ofthe minor can be appointed so 
long as the executorship continues. The 
result, therefore, is that that. portion of the 
orders of the 20th May andthe 28th May, 
whereby Sasi Bhusan was directed to furnish 
accounts and to file an inventory and also to 
submitaccounts of the estate have ceased to be 
operative and must, therefore, be declared to 
have no effect whatever, 

The principal controversy between the 
parties in this Court centres round the 
question as to the appointment of a guardian 
of the person of the minor. Bythe terms of 
the compromise, Sasi Bhusan agreed that 
Hara Kanta should be appointed guardian of 
the person of the minor; he cannot be per- 
mitted to resile from it. Itis true that his two 
brothers and the testator’s daughter, Suni- 
ti Debi, were no parties to the compromise. 
But, as I have already pointed ont, they were 
all acting together in the same interest, 
But even if we were to consider this question 
apart from thecompromise, itseems tome, in 
the absence of any special circumstances, and 
in view of the tenderage of the minor, that 
‘the natural father is a more fit person to take 
charge of the person of the minor, than cer- 
tain distant relations of the adoptive father, 
or even the daughters of the testator. It 
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appears that both the daughters of the testa- 


| tor have been married away and are living 


with their respective husbands. Of course, if 
the adoptive mother had been alive she would 
have been regarded as the fittest person, 
and probably this disputeabout the guardian- 
ship of the person of the minor would not 
have arisen. It is said that if the minor 
be kept separate from the testator’s family, 
very little opportunity will be afforded to him’ 
for his assimilation into the adoptive father’s 
family. But what is of prime importance 
in a matter like this is the welfare of the 
minor, and not the welfare of the adoptive 
father’s family. The brothers of Bidhu 
Mukhi Debi are not members of the testator’s 
family, nor are the two daughters of the tes- 
tators, In fact, there are, at present, no mem- 
bers of the adoptive father’s family living 
In these circumstances, the natural father a 
mother of the minor are more fit to be en- 
trusted with the care and custody of the 
minor than other persons, although those 
persons may be executors under the Will of 
the adoptive father. 

For these reasons, I am of opinion that the 
order of the learned District Judge ap- 
pointing Hara Kanta Chowdhury as guard- 
jan of the person of the minor should be 
upheld. 

The order of the 20th of May 1909 should’ 
be varied tothe extent I have indicated. The 
order of the 28th May 1909 is set aside and’ 
the order of the 29th June 1909 is upheld, 
except so far as it directs the executor to file’ 
accotnts, 





(s. c. 140. W. N. 865; 7 A. L. J. 871; (1910) M. W. 
N. 318; 8 M. L. T. 147.) 
PRIVY COUNCIL. 
APPEAL FROM THE ALLAHABAD Hica Court. 
June 7, 1910. 
Present:—Lord Macnaghten, Lord Gallina, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Nawab KHWAJA MUHAMMAD KHAN - 
—DEFENDANT—ÅPPELLANT 
versus 
Nawab HUSAINI BEGUM alias DILBARI 
BEGUM—Ptartisr——Responpent. 
Muhammadan Law-—-Kharch-i-pandan—Allowance to 
wife—Agreement by husband’s father to pay to wife un- 
veservedly—No condition as to living in husband's home 
—Charge on immoveable property jor allowance— Wifes 
refusal to live with husband — Whether claim to allowance 
enforceable-—Wife no party to agreement—Whether she’ 
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has right to sue for allowancse—-Unchastity, suspicion of 
~-Gourt should not give expression to suspicion if there 
be no proof. 

Kharch-i-pandan, which literally means “betel-box 
expense,” is a personal allowance to the wife, custom- 
ary among Mubammadan families of rank, especially 
in upper India, fixed either before or after the 
marriage. When the parties are minors, the arrange- 
ment is made between the respective parents and 
gnardians, Ordinarily the money would be received 
and spent in the conjugal domicile buat the husband 
has hardly any control over the wife’s application of 
the allowance, either in her adornment or in tho 
consumption of the articlo from which it derives its 
name. 

‘Where the father of the husband, by an agreement 
executed to the father of the wife, bound himself 
unreservedly to pay tothe wife a fixed allowance and 
there was no condition that ib should be paid only 
whilst the wife is living in the husband’s home: 

Held, that the wife would. be entitled to the 
allowance even if she refuses to live with her husband. 

Held, also, that althongh the wife was no party to 
the agreement, yət as the agreement specifically 

es immovable property for the allowance, which 
husband’s father binds himself to pay to the wife, 
and as she is the only person beneficially entitled 
under it, she is clearly entitled in equity to enforce 
her claim. 

Where a Court said: “Although unchastity is not duly 
proved, yet I have no hesitation in holding that 
plaintiff's character is not free from suspicion:” 

Held, that it was hardly proper to give expression 
to what the Judge calls “suspicion” regarding such a 
serious charge. 

Appeal from the decree of the Allahabad 
High Court, dated November 27, 1906, re- 
versing that of the Sub-Judge of Agra. 

Mr. G. Cave, K. C., and Mr. Ross, for the 


Appellant. 

Messrs. DeGruyther, K. O., and H. Cowell, 
for the Respondent. 

Judgment. i 

Mr. Ameer Ali.__The suit, which has given 
rise to this appeal, was brought by the plain- 
tif, a Muhammadan lady, against the defen- 
dant, her father-in-law, to recover arrears of 
certain allowance, called kearach-i pandan, 
under the terms of an agreement executed 
by him on the 25th October 1877, prior to 
andin consideration of her marriage with 
his son Rustam Ali Khan, both she and her 
future husband being minors ab the time. 

The agreement in question recites that 
- the marriage was fixed for the 2nd Novem- 
ber 1877, and that “therefore” the defen- 
dant declared of his own free will and accord 
that he ‘‘shall continue to pay Rs. 50) per 
month in perpetuity” to the plaintiff for “her 
betel-leaf expenses, etc., from date of the 
marriage, ¢.e.,from the date of her recep- 
tion,” out of the income of certain properties 
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therein specifically described, which he then 
proceeded to charge for the payment of the 
allowance. 

i Owing to the minority of the plaintiff, her 
reception ” into the conjagal domicile to 
which reference is made in the agreement does. 
not appear to have taken place until 1883. ` 
The husband and wife lived together until 
1896, when owing to differences she left her 
husband’s home, and has since resided more 

or less continuously at Moradabad. 

The defendant admitted the exécution of 
the document on which the suit is brought, 
but disclaimed liability principally on two 
grounds, viz., (1) that the plaintiff was no 
party to the agreement, and was consequently 
not entitled to maintain the action, and 
(2) that she had forfeited her right to the 
allowance thereunder by her misconduct 
and refusal to live with her husband. 

Evidence of a sort was produced to establish 
the allegations of misconduct, but the 
Subordinate Judge considered that it was not — 
“legally proved.” In another place he ex- 
presses himself thus: “Although unchastity 
is not duly proved, yet I have no hesitation 
in holding that plaintiff's character is not 
free from suspicion.” Their Lordships cannot 
help considering an opinion of this kind regard- 
ing a serious charge as unsatisfactory. Hither 
the allegation of unchastity was established 
or it was not; if the evidence was not suff- 
cient or not reliable, there was an end of the 
charge so far as the particular matter in 
issue was concerned and it was hardly proper 
to give expression to what the Judge calls 

suspicion.” : 

The Subordinate Judge, however, came to 
the conclusion that the plaintiff’s refusal to 
live with her husband was satisfactorily prov- 
ed, and, holding that on that ground she 
was not entitled to the allowance, he dismiss- 
ed the suit. 

The plaintiff thereupon appealed to the 
High Court, where the argument seems to 
have been confined solely to the question of 
the plaintiff's right to maintain the action, as 
the learned Judges observe that neither side 
called their attention to the evidence on the 
record. They hold that she had a clear right’ 
to sue under the.agreement, and they accord- 
ingly reversed the order of the first Court and 
decreed the plaintiff’s claim. 

The defendant has appealed to His Majesty 
in Council, and two main objections have 


Vol. VII] 


KHWAJA MUHAMMAD KHAN V. HOSAINI BEGAM, 


been urged on his behalf to the judgment and 
decree of the High Court 

First, it is contended, on the authority of 
Tweddle v. Atkinson (1), that as the plaintiff 
was no party to the agreement, she cannot 
take advantage of its provisions. With 
reference to this it is enough to say that the 
case relied upon was an action of assumpsit, 
and that the rule of common law on the 
basis of which it was dismissed is not in their 
Nordships’ opinion, applicable to the facts 
and circumstances of the present case. Here 
the agreement executed by the defendant 
specifically charges immovable property for 
the allowance which he binds himself to pay 
to the plaintiff; she is the only person benefi- 
cially entitled under it. ln their Lordships’ 
judgment, although no party to the docu- 
ment, she is. clearly entitled to proceed in 
equity to enforce her claim. 

Their Lordships desire to observe that in 
India and among communities circumstanced 
as Muhammadans, among whom marriages are 
contracted for minors by parent and guardians, 
it might occasion serious injustice if the 
common law doctrine was applied to agree- 
ments of arrangements entered into in con- 
nection with such contracts. 

It has, however, been urged with some 
force that the allowance for which the defen- 
dant made himself liable signifies money paid 
to a wife when she lives with her husband, 


that it is analogous in its nature to the Eng- 


lish pin-money, over the application of which 
the husband has a control, and that, as the 
plaintiff has left her husband’s home and 
refused to live with him, she has forfeited her 
right to it. 

Kharch-t-pandan, which literally means 
“betel-box expense,” is a personal allow- 
ance, astheir Lordships understand, to the wife 
customary among Muhammadan families of 
rank, especially in Upper India, fixed either ba- 
fore orafter the marriage, and varying accord- 
ing to the meansand position of the parties. 
When they are minors, as is frequently the 
case, the arrangement is made between the 
respective parents and guardians. Although 
there is some analogy between this allowance 
and the pin-money in the English system, it 
appears to stand on a different legal footing, 
arising from difference in social instituttons. 
Pin-money, though meant forthe personal 


(1) (1861) 1 B & S. 393; 80 L. J. Q. B. 265; 8 Jur. 
(x. 8.) 832; 4 L. T. 468; 9 W. R. 781. 
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expenses of the wife, has been described as‘‘a 
fund wich she may be made to spend during 
the coverture by the intercession and advice 
and at the instance of the husband,” Their 
Lordships are not aware that any obligation 
of that nature is attached to the allowance 
called kharch-t-pandan. Ordinarily, of course, 
the money would be received and spent in the 
conjugal domicile,but the husband has hardly 
any control over the wife’s application of the 
allowance, either in her adornment or in the 
consumption of the article from which it 
derives its name. 

By the agreement on which the present suit 
is based the defendant binds himself unre- 
servedly to pay to the plaintiff the fixed allow- 
ance; there is no condition that it should be 
paid only whilst the wife is living in the hus- 
band’s home, or that his liability should cease 
whatever the circumstances under which sl 
happens to leave it. 

The only condition relates to the time when, 
and the circumstances under which, his lia- 
bility would begin. That is fixed with her 
first entry into her husband’s home when, 
under the Muhammadan Law, the respective 
matrimonial rights and obligations come into 
existencs. The reason that no other reser- 
vation was made at the time is obvious. The 
plaintiff was closely related to the Ruler of the 
Native State of Rampur; and the defendant 
executed the agreement in order to make a 
suitable provision for a lady of her position. 
The contingency that has since arisen could 
not have been contemplated by the defendant. 

The plaintiff herself was examined as a 
witness for the defence. She states in her 
evidence that she has frequently been visited 
by her husband since she left his home. Nei- 
ther he nor the defendant has come forward 
to contradict her statements. Nor does any 
step appear to have been taken on the hus- 
band’s part to sue for rastitution of conjugal 
rights, which the Civil Law of India permits. 
On the whole their Lordships are of opinion 
that the judgment and decree of the High 
Court are correct and onght to be affirmed, 

Their Lordships will, therefore, humbly ad- 
vise His Majesty that the appeal be dismissed, 

The appallant will pay the costs. 

Appeal dismissed with costs. 

Solicitors: Messrs. Barrow, Rogers and Nevill, 
for the Appellant. 

Solicitors: Messrs. Ranken, Ford, Ford and 
Chester, for the Respordent, 
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(s. c. 14 C. W. N. 889; 12 C. L. J. 110; (1910) M. W. - 


N. 808; 7 A. L. J. 791; 8 M. L. T. 145.) 
PRIVY COUNCIL, 
- APPRAL FROM TAR OALGUTTA Hiren Court, 
June 7, 1910. 
Present :—ord Macnaghten, Lord Collins . 
and Sir Arthur Wilson. 
Mokunt DAMODAR DAS—Ptarytirr— 
APPELLANT 
VErSUS 
Adhikari LAKHAN DAS—DEFENDANT— 


RESPONDENT. 

“Hindu faw—Debuttar property—Agreement between 
two disciples of deceased mohunt—Possession given to 
orie—Possession adverse to idol and disciple—Limit- 
ation. 

-A Mohwnt was in possession of two maths A and B 
and of the property annexed to them. He died 
leaving two chelas between whom a controversy arose 
as to the right of succession to the maths. That con- 
" wersy was settled by an agreoment between the 

zs by which math A -was ‘allotted to the elder 

la in perpetuity and his saccessors, while math B 
and the properties annexed to it were allotted to the 
younger chela and his successors. After more than 12 
years from the date of the agreement, the elder chela 
brought a suit to recover possession of certain pro- 
perties included in the estate of muth B: 

Held, that from the date of the agreoment the 


. possession of the junior chela, by virtue “of the terms 


of that agreement, was adverse to the right of the 
idol and of the senior chela, as representing that 
idol and that, therefore, the suit was barred by 
limitation. 

Appeal from the decree of the Caleutta 
High Court, dated June 6, 1905, reversing 
that of ‘the Sub-Judge of Cuttuck, dated 
September 30, 1902. 

Mr. A. M. Dunne, for the Appellant. 

Judgment. 
` Sie Arthur Wilson—This is an appeal from 
a decision of the High Coart of Calentta, 
dated the 6th June .1905, which overruled 
that of the Subordinate Judge of Cuttack, 
dated the 80th September 1902. 

The suit ont of which the 
arises, was filed in the last-mentioned Court, 
by the plaintiff-appellant in his character as 
mohunt of the math or temple of a Hindu 
deity at Bhadrak in Balasore, and the object 
of the suit was to recover possession of certain 
properties situate at Bibisarai in Jaipur, the 
suit being based upon the allegation that the 
properties were debutter property dedicated to 
the worship and service of the plaintiff's 
Thakur, and held by the defendant as an 
Adhikari in charge of what was said to bea 
subordinate math of Bibisarai. 

“The first Court decided in favour of the 
plaintiff, \That (decision was reversed on 
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appeal by the High Court on the ground 
that the plaintiff's suit was barred by limit- 
ation. Their Lordships are of opinion that the 
learned Judges of the High Court were right. 

There is now no dispute as to any question 
strictly of fact. The former mohunt 


annexed to them, He died leaving two chelas, 
between whom a controversy arose as to the 
right of succession to the maths and the pro- 
perty annexed to them, That controversy 
was settled by an arrangement embodied 
for the present purpose in an ekrarnama, 
dated the 8rd November 1874, executed 
by Sriram Das, senior chela, in favour of the 
junior chela described as Adhikmi Lakhan 
Das, by which the math at Bhadrak was 


allotted in perpetuity to the elder chelz and 


his successors, while the math at Bibisarai, 


and the properties annexed to it, were allotted’ 


to the younger chela and his successors, for 
the purposes connected with his math, subject’ 
to an annual payment of Rs. 15 towards the 
expenses of the Bhadrak math. The parties to 
the present suit stand in the place of the 
elder and younger chelas respectively. 

The learned Judges of the High Court have 
rightly held that in point of law, the property 
dealt with by the ekrarnama was prior to ils 
date, to be regarded as vested not in the 
mohunt but in the legal entity, the idol, the 
mohunt being only his representative and 
manager. And it follows from this, that the 
learned Judges were further right in holding 
that from the date of the ekrarnama the pos- 
session of the junior chela, by virtue of the 
terms of that ekrarnama, was adverse to the 
right of the idol and of the senior chela, as 
representing that idol, and that, therefore, 
the present suit was barred by limitation. 

For these reasons, their Lordships will 
humbly advise His Majesty that this appeal 
should be dismissed. As the respondent has 
not appeared upon the hearing of the appeal, 
there will be no order as to costs. 

Solicitors : Messrs. T, D. Wilson § Co., 
for the Appellant. 

Appeal dismissed. 


a 


was in. 
possession of both maths and of the property 
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SAFDAR ALI t. KISHUN LAL. 


(s. c. 12 ©. L. J. 6.) 
CALCUTTA HIGH COURT. 
Civit Rote No. 3907 or 1909, 

January 24, 1910, 
Present:—~Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 
SAFDAR ALI—Perrrioner 
versus 
KISHUN LAL—Opposire Parry. 

Civil Procedure Code (Act F of 1908), s. 141, O. LX, 
R. 9, O:XXELR. 103 —Evecution proceedings—Re-hearing. 

An application for re-hearing of an application in an 
execution matter is maintainable and is not barred 
by O. XXI, R. 109, which merely says that the 
petitioner may institute a suit if he chooses; it does 
not say that his right to apply fora re-hearing is 
barred. 

Rule against the order of the Munsif of 
Gaya, dated April 5, 1909. 

Moulvi Muhammad Mustafa Khan, for the 
Petitioner. - 

Babu Jogesh Chander Dey, for the Opposite 
Party. 

‘Judgment.—tThis wasa Rule calling 
upon the opposite party to show cause why 
the order of the Munsif declining to entertain 
the application of the petitioner on the ground 
that the same was barred by Rule 103, 
Order XXI, Civil Procedure Code, should 
not be seb aside. 

It appears that the petitioner's application 
jn an execution matter was dismissed for 
default at 6 o'clock in the morning in the 
beginning ofthe hot weather sittings. On 
the allegation that he was not aware of the 
change in the hour of sittings of the Court, 
the petitioner applied to the Munsif for a 
re-hearivg of the proceedings. The Munsif 
dismissed the petition on the ground that the 
application for re-hearing was barred by 
Order XXL, Rule 168, and that the petitioner 
had no other course left to him than that of 
bringing a regular suit. 

On appeal to the District Judge it was held 
that there was no appeal as the original suit 
was not open to appeal. 


Before usit is contended forthe objector 
that section 141 ofthe new Civil Procedure 
Code has exactly the same bearing as section 
647 of the old Code and that the deliberate 
repeal of the words “other than suits and 
appeals” and of the explanation that “the sec- 
tion did not apply to applications for the exe- 
cution of decrees, which are proceedings in 
suits” have no meaning whatever. 

Ib appears to us obvious that section 14] 
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as now enacted is intended to include all pro- 
ceedings in any Court ofcivil jurisdiction, 
proceedings in execution being such pro- 
ceedings. That being so, the section under 
which the Munsif alone could have dismissed 
the case for default namely section 102 of the 
old Code or Rule 9, Order IX of the 
present Code must be applicable ; and if Rule 
9, Order IX is applicable then there appears 
tousto be no reason why the petitioner 
should not take the shortest way to obtain 
relief from the order he complains of, namely, 
that by way of re-hearing. Order XXI, Rule 
No. 103, does not say thalthis right to apply 
for a re-hearing is barred. It merely says 
that he may institute a suit if he chooses. 
We are of opinion that the Munsif distinctly 
declined to exercise a jurisdiction which was 
vestedin him and we, therefore, make the 
Rule absolute, set aside the order, and direct 
that he do hear the application for re-hearing 
on its merits. 

This order will carry costs, two gold mohurs. 

Rule made absolute. 





(s. c. 12 0. L. J. 14.) 
CALCUTTA HIGH COURT. 
Civ Roce No. 1118 or 1910. 
May 5, 1910. 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Vincent. 
MARTIN AND Co.,— DEFENDANTS — PETITIONERS 
Lersus 
FAKIR CHAND SAHU AND otHers— 
Prearstieys— Opposite PARTY, 

Railways Act (IX of 1890), ss, 77, 140—Notice of 
claim—Letter to be registered — Jay? means ‘must.’ 

When a notice of claim is given toa Railway com- 
pany by post, the letter must be registered. 

Tho word ‘may’ in section 140 of the Railways Act 
means ‘must’. 

Naidar Chand Shaha v, Wood, 35 C. 194, 12 C. W. N. 
450, fellowed. 

Periaunan Chetti v. S. J. Ry, Co., 22 M. 187 and the 
dictum of Tyabji, J. in B. I. Ry. Co., v. Jethmull, 26 B. 
669; 4 Bom. L. R. 495, dissented from. 

Rule against the order of the Small Cause 
Court Judge of Behar, District Patna. 

Babu Narendra Kumar Basu, for the Peti- 
tioner. 

Babu Shiva Prasanna Bhattacharya, for the 
Opposite Party. 

Judgment.—This case arises out of a 
suit for damages for short delivery against a 
Railway Company. Section 77 of the Rail- 
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ways Act IX of 1890, provides that no such . 


claim shall be allowed unless. the claim has 
been preferred in writing to the Railway ad- 


‘ministration within 6 months from the date 


of the delivery of the goods, etc. In the 
present case such a claim seems to have been 
‘made within the time limited but the letter 
containing the notice was not registered. 
Section 150 of the Act provides that .a notice 
or document required or authorised by the 
Act may be served in one of three ways: (a) 
by delivering the notice or other document to 
the manager or agent, (6) by leaving it at 
his office or (c) by forwarding it by post in a 
prepaid letter addressed to the manager or 
agent at his office and registered under Part 
111 of the Indian Post Office Act, 1866. 

The first clause seems to contemplate a 
delivery by the claimant in person or through 
his agent or servant. We do not think a 
delivery of a letter by post through the postal 
peon which has been presumed to have taken 
place in this case would bea delivery within 
this clause: clause (b) does not apply and 
clause (e) also does not apply as the letter was 
not registered. Sothat there has been no 
compliance with section 140. It is contended 
that the words “may be served” imply that 
other modes of service are not excluded and 
this seems to be the construction placed upon 
the words in the case of Periavnan Ohetit v. 
5. I. Ry. Company (1) and by Mr. Justice 
Tyabji in the case of the E. I. Ry. Company 
v. Jethmull (2). Mr. Justice Tyabji was 
overruled on appeal and the Madras case has 
been expressly dissented from in this Court; 
see: Nadiar Ohand Shaha v. Wood (8), in 
which it was held that the word ‘may’ 
means ‘must’ and the requirement of 
the lew must be strictly followed to make 
the service effectual, The Legislature has 
imposed various duties and obligation upon 
Railway Companies for the protection of the 
public but at the same time it has provided 
for safeguards against unlimited litigation. 
There is, no doubt, hardship in cases like the 
present but the plaintiffs have brought it on 
themselveg by not complying with the re- 
quirements of law. We make the rule absolute 
but without any costs. 


Rule made absolute. 
(1) 22 M. 187. 
(2) 26 B. 669; 4 Bom. L. R. 495. 
(3) 85 C. 194; 120, W, N. 450. 


(s. c. (1910) M. W. N. 272;8 M. L. T. 77.) 
MADRAS HIGH COURT. 
Seconp Civis AppEan No. 899 or 1908. 
March 18, 1910. 

Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar, 
ANTONY CRUZ GONZALVES— 
PLAINTITE— APPELLANT : 

Versus = 
MATHIS BOOPALRAYAN—Desrenpant— 


RESPONDENT, - f 
` Succession Act (X of 1865), ss. 179, 191— Property of 
an intestate Native Chrislian—Alienation by the heirs— 
Letters of administiation—Effect of subsequent grant. 

An alienation made by the heirs of a deceased Native 
Christian of their share of the intestate’s property is 


valid even though no letters of administration have 


been taken. The provisions in the Indian Succession 
Act as to letters of administration relating back to 
the time of the intestate’s death do not vest the pro- 
perty in the administrator before the grant of adminis: 
tration so as to affect the alienation by the heirs. 
Until the grant of the administration, the property 
of an intestate vests in his heirs sufficiently to enable 
them to-deal with their interests. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 237 of 1907, presented against the decree 
of the Court of the District “Munsif of 
Tuticorin, in Original Suit No. 386 of 1906. 

Mr. Joseph Salyanadar, for the Appellant. 

Mr. G. Devasagayam, for the Respondent. 

Judgment.—One Machado, a Native 
Christian, died in 1885, leaving a widow, 
the 2nd defendant, two sons, the 8rd & 4th 
defendants, and two daughters. Defendants 
Nos. 3 and 4 hypothecated the suit property 
in 1891 to the Ist defendant. The Ist 
defendant instituted a suit upon the mortgage 
in 1901 and purchased the property. The 
Qnd defendant the widow obtained letters 
of administration in January 1905 and 
sold the property to the plaintiff. The 
Courts below upheld the sale to the Ist de- 
fendant to the extent of the one-third share 
of defendants Nos, 3 and 4, and gave a decree 
to the plaintiff for two-thirds of the suit pro- 
perty. The plaintiff has preferred this second 
appeal. Sections 140 and 239 of the Succes- 
sion Act have by Act VII of 1901 been made 
inapplicable to Native Christians. Section 
179 provides that the executor or admin- 
istrator of a deceased person is his legal 
representative for all purposes, and all the 
property of the deceased person vests 
in him as such. An executor is defined 
asa person to whom the execution of the 
last Will of a deceased person is by the 
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testator’s appointment confided. 
of the testator vests in the executor on 
the death of the testator at once irrespective 
of probate. But an administrator is a person 
appointed by competent authority to ad- 
minister the estate of a deceased person; so 
until he is appointed by Court, the property 
of the deceased cannot vest in him. But 
section 191 enacts that once Letters of Ad- 
ministration are granted, they entitle the 
administrator to all the rights of the intestate 
as effectually as if the administration had 
been granted at the moment after his death. 
The sons were entitled to a third share and 
when no administrator was appointed they 
were entitled to deal with it. The decree on 
` the mortgage and the sale were subsequent to 
the repeal of section 190 as regards Native 
Christians and were, therefore, valid to the 
extent of the interest of the 3rd and 4th 
defendants. Section 191 which makes the 
Letters of Administration relate back to the 
death of the intestate cannot, it seems to us, 
affect the right of the purchaser. In Wil- 
liams on Executors Vol. I, page 468, there is 
the following statement of the law:—‘‘ On the 
other hand, an administrator derives his title 
wholly from the Court. He has none until 
the Letters of Administration are granted and 
the property of the deceased vests in him 
only from the time of the grant.” Later on, 
Williams adds: “The proposition, however, 
respecting the vesting of an administrator’s 
interest must be taken with some qualification 
for, it seems clear, that for particular pur- 
poses, the Létters of Administration relate 
back to the time of the death of the intestate 
and not to the time of granting them.” And 
he proceeds to give a number of instances 
where Letters of Administration relate back 
to the time ofthe death of the intestate. 
This statement of the law is reproduced in 
section 191 of the Indian Succession Act, 
We wust, therefore, hold that the provision in 
the Succession Act as to the Letters of Ad- 
ministration relating back does not vest the 
property in- the administrator before the 
grant ofadministration, The repeal of sec- 
tion 239 as regards Native Christians, 
strergthens the view that the heirs to the 
property of an intestate are not disentitled to 
deal with their shares until administration is 
granted, for the protection of the property 
by the District Court till the grant of ad- 
a has been taken away by the 
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Repeal. Act VII of 1901, has, moreover 


succession certifi- 
cates for debts due to the estates of Native 
Christians. All this points to the intention 
of the Legislature that until the grant of 
administration, the property of an intestate 
vests in the heirs sufficiently to enable 
them to deal with their interests. We must 
hold, therefore, that the plaintiff is not entitled 
toclaim their, one-third share. We dismiss 
the second appeal with costs. 

Appeal dismissed, 


(s. c. (1910) M. W. N. 274.) 
MADRAS HIGH COURT. 

Civit Sum No. 278 or 1908. 
February 3, 1910. 
Present:—Mr. Justice Wallis. 
SOUTH INDIAN EXPORT CO.— 
PLAINTIFFS 
versus 
A. SUBBA NAIDU AND ANOTHER— 
DEFENDANTS. 

Spectfie Relief Act (I of 1877), s. &7—Breach of 
contract—Injunction, 

The plaintiffs entered into an agreement for five 
years with the defendants, owners of valuable mica 
mines, for financing them in the following terms: 
that the plaintiffs were to give the defendants a 
standing advance of Rs. 55,000 for that period, that 
the plaintiffs were to appoint a manager to assist tho 
defendants; the plaintiffs were also to assist the defen- 
dants with their advice in- the conduct of the business 
and that the sales were to be made jointly by the 
plaintiffs and defendants, and that plaintiffs were to 
be entitled to a commission of 5 per cont. The defen- 
dants broke the agreement by making sales and 
deliveries of mica without the intervention of the 
plaintiffs: 

Held, that this was a "proper case for granting an 
injunction under section 57 of the Specific Relief Act 
to enforce the negative covenant that the defendants 
will not part with their mica to third parties without 
the plaintiff's consent even though the contract could 
not in all its details be specifically enforced. 

Subba Naidu v. Haji Badsha Saib, 26 M, 168; 18 
M. L. J. 18, referred to. 

In such cases the injunction is a proper remedy as 
the awarding of damages will not prevent the defen- 
dants from committing fresh breaches and driving 
the plaintiffs to fresh suits. 

Messrs. Short and Bewes, for the Plaintiffs, 

Mr. S. Subbramania Iyer, for the Defen- 
dants. 

Judgment.—This is a suit by the 
South Indian Export Co. for specific per- 
formance of an agreement entered into on the 
17th February 1906 with the defendants and 


for an injunction restraining the defendants 


) 
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from committing a breach of the plaint agree~ 


ment and for damages. ; 

It is obviously contended that the agree- 
ment isone which is capable of specific per- 
formance and the plaintiffs have stated 
through their counsel that if an injunction is 
granted against the defendants, they do not 
press their case for damages. It has been 
agreed by both sides that the question of 
damages should stand over pending the deci- 
sion as to whether an injunction should be 
granted. 

Tn the first place, I may say a word about 
this agreement in general. The defendants 
are the owners of valuable mica mines in the 
Nellore District and it has been stated 
in evidence that they have had some 
difficulty in working these mines, which are 
undoubtedly very valuable and in fact their 
arrangements for financing these mines 


_ 2 have during the past few years—many 


years I may say—formed the subject of 


ka "quent litigation in this Court. The pre- 


Padi 


raént agreement was entered into with a view, 
it recites, to the liquidation of the defendants’ 
debts specified in the second schedule and 
also with a view to enabling the defendants 
to retain the management of their business 
in mica mining in their own hands. And the 
scheme of the arrangement appears to have 
been first of all—most important of all—that 
the agreement was to bea 5 years’ one and 
the plaintiffs were to give the defendants a 
standing advance of Rs. 55,000 for that 
period. Then the plaintiffs were to appoint 
amanager to assist the defendants in the 
management of-their business, I suppose, 
because the defendants were not considered to 
be very successful business people. And the 
plaintiffs were also to assist them with their 
advice in the conduct of their business and 
especially, as appears from clause 9, in the 
matter of sales. The sales were not left in 
the entirety to the plaintiffs, but were to be 
made ina sort of way jointly, by the plain- 
tiffs and defendants that is to say, whoever, 
the plaintiffs or the defendants, got the best 
offer for sale, that sale was to take place, 
and the plaintiffs were entitled for their 
services and as regards the advice including 
this matter of arranging the sales to a com- 
mission of 5 per cent. And though it is not 
so expressly stated, I think thatthis stipula- 
tion must be considered in connection with 
the whole agreement and also as part of the 
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consideration for the undertaking by the 
plaintiffs to give the defendants a standing 
advance of Rs. 55,000, for 5 years. 

The plaintiffs are an expert company of 
traders; they are not bankers: and it is plain 
on the face of the agreement that this was 
one of the considerations which induced them 
to enter into it and to make this advance to 
the defendants. 

Now the defendants have admittedly 
broken this agreement. Some of the terms 
of the agreement were that all deliveries of 
mica by the defendants to any of their 
vendees were to be made through the plaintiff 
and also all monies paid for mica by vendees 
to the defendants were to be paid through 
the plaintiffs and it was only after certain 
deductions including their commission had 
been made that the balance was to be handed 
over by the plaintiffs to the defendants. 
These stipulations were considered necessary 
by the parties for the protection of the 
plaintiffs and these are the stipulations ` 
which the defendants have admittedly violat- 
ed by parting with their mica to third 
parties without the intervention of the plain- 
tiffs. Now the first question which arises for 
decision is. whether this is a proper case for 
granting an injunction such as is contemplated 
by section 57 of the Specific Relief Act. 
The plaintiffs did not contend that this con- - 
tract could, in all its details, be specifically 
performed; but they asked the Court to 
interfere by enforcing the negative covenant 
which is to be found in the agreement in 
effect, wz., that the defendants will not 
part with their mica without plaintiff’s con- 
sent to third parties. The frst question 
in assuming that the defendants have com- 
mitted a breach of their agreement and | 
assuming for the moment that plaintiffs 
have not committed any breach, whether an 
injunction should be granted; Tsee no reason 
why such an injunction should be granted. 
It is not the practice, as I understand, now 
always for the Court to enter into a considera- 
tion of the greater or less adequacy of the 
consideration, That is a matter for the 
parties who are the best Judges for their own 
interests in entering into a contract. And I 
may also say that it has been pointed out in 
some eases that itis for the interest of persons 
in the position of the defendants that breaches 
of agreement of this sort should be prevented 
by an injunction because unless there is that 
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security they will not have the advantage of 
people entering into such agreements with 
them. Further we have to consider the posi- 
tion of the plaintiffs: I think this is the sort 
of case in which the Courts are wont to inter- 
fere to prevent a breach of a negative cove- 
nant by an injunction. The circum- 
stances of the present case resemble a good 
deal the case of Subba Naidu v. Hajee Budsha 
Sahib (1), Among the English cases I may 
refer to Metropolitan Hlectric Supply Company 
Limited v Ginder (2). I do not think unless 
an injunction of this sort were granted, the 
plaintiffs would have any +dequate remedy 
open to them. Damages cannot be awarded 
in this suit for the present breach and would 
not prevent the defendants from committing 
fresh breaches and driving the plaintiffs to a 
fresh suit in future. Therefore, I think that 
they havea right to the injunction, unless 
it could be shown that they themselves have 
committed a breach of the contract. 

; Now the pleadings have set up certain 
allegations of breach of contract by the 
plaintiffs which form the subject of first 
three issues with which I will proceed to 
deal. The first issue is: “Have the plaintiffs 
improperly charged commission as alleged in 


paragraphs 8 and 10 of the written state- ` 


ment ?” Now the first objection is that the 
plaintiffs have charged commission on the 
sale of micas, when according to the con- 
tention of the defendants there had been no 
complete sale. $ 
The words of the agreement are that 
“the Company plaintiffs are entitled to 
receivea commission on the gross amount 
realised by sale of any mica, splittings and 
chikas produced from the mines”. Now 
what has happened is that a Mr. Illegue, who 
is the agent of a German Mica Merchant out 
here, has contracted with the defendants to 
purchase mica- from them and has ad- 
-vanced them money on account of such 
purchase without much regard to the question 
whether the mica which he contracted to buy 
was ready for delivery or was lying unworked 
up in at the mines or not yet got from the 
mines. Mr. Subramania Aiyar has referred 
to the provisions of the Contract Act which 
go to show that there was no completed sale 
of mica which had not been ascertained and 
(1) 26 M. 168; 13 M. L. J. 18. 


(2) (1901) 2Ch. 799; 70 L. J. Ch. 862; 84 L. T. 
878; 49 W. R. 608; 65 J. P. 519; 17 T. L. R. 485. 
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was not ready for delivery. But there were 
undoubtedly contracts of sale in respect of 
this mica and, in my opinion, the advance 
made for the purchase of mica under these 
circumstances would come within the meaning 
of the words “gross amount realised by sale 
of any mica..” The fact that these amounts 
were realised before some of the’ mica was got 
from the mines does not appear to me to affect 
the question. The actual cireumstances under 
which these advances were made were as 
follows: 

Mr. I. opened what was styled a purchase 
account with the defendants, and it was 
the plaintiffs who advanced the money 
which was paid to the defendants in advance, 
on account of these purchases for Mr. I. and 
Mr. J. was debited by the plaintiffs with the 
amount of these advances. This is shown 4 
have been the nature of the transactio 
the evidence of Mr. I. himself and of MIN 
Simson which is uncontradicted. Certain 
correspondence has been put inin which Mr T. 
writing to the South Indian Export Company 
speaks of “guaranteeing” the advance by the 
South Indian Export Co. and of debiting 
the amount as usual to his purchase account. 
But the real nature of the transaction clearly, 
in my opinion, is as explained by the evidence, 
viz. :-~that the South Indian Export Co. on 
behalf of T. and his principal found the money 
which was to be paid as advance purchase 
money to the defendants for mica which the 
defendants contracted with Mr. I. and his 
principal to deliver. The plaintiffs have de- 
ducted their commission at the specified rates 
on the amounts advanced. And the scheme of 
the agreement is that before any sale proceeds 
of the mica were paid to the defendants the 
plaintiffs were to deduct their commission. 
And it is further to be observed that the 
defendants were perfectly well aware at the 
time that these deductions of commission were 
made. There is one letter of theirs in which it 
is actually referred to. And all the statements 
of account showing this deduction were sub- 
mitted to them and approved of by them as 
correct. As pointed ont by Mr. Simson in his 
evidence, it is perfectly certain that if the 
defendants had taken objection to any deduc- 
tion of this commission in the first instance 
none of these transactions which really 
consisted in finding money by the plaintiffs 
would have gone through at all. Under these 
circumstances, apart from the strict propriety 
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of the deductions of commissionin this manner, 
I do not think that the defendants are 
entitled to raise any objection to it now at any 
rate, as a ground for inducirg the Court to 
refuse an injunction. So much for this which 
is perhaps the chief breach of the contract 
alleged. I may say also that this could only 
be a breach of the contract in so far as it 
involves a failure to pay the proper balance 
over to the defendants But again I do not see 
how, where payments have been made rightly 
or wrongly with the consent of all the parties, 
how that can properly afterwards be set up 
by one side as a defence to a subsequent 
breach of contract, 

Then the breaches relate to minor matters. 
Tt is alleged that the plaintiffs have charged 
this commission twice over in some cases. 
This is denied on oath and there is absolutely 

idence to this effect. 

t is also objected that the plaintiffs have 
ommitted a breach of the contract in calcu- 
o, 24. interest (7.e.) they calculated interest 
“na “tevearly at the end of June and at the end 
of December. They swear that this is the 
universal custom of European merchants in 
Madrasand as the defendants had a great many 
dealings with European merchants, they must 
have known perfectlywellthat this is the case. 
I think there is no substance in this objection. 
And there is also another objection taken, 
that in one instance there was an over-calcula- 
tion of interest. It is admitted by the plaintiffs 
that they have charged interest on interest 
for 9 days and for 4 months too long, But 
the total amount was stated to be Rs. 1/8 and 
I think it is absurd to suggest that a trivial 
error of this sort, to which the objection was 
taken and which would have been corrected if 
pointed out, should be a ground for refusing to 
protect the plaintiffs against a breach of 
the negative covenant by the defendants. 
Then the other objection as to the charging of 
commission relates to the fact that the plain- 
tiffs have charged 23 per cent. commission 
on certain goods which were procured by 
them locally for the defendants, whereas in 
the agreement they undertook to arrange to 
import and supply such articles. It is contend- 
ed that procuring the goods locally. was not 
a compliance with this stipulation. Whether 
that be so or not, the goods were procured in 
the way to the knowledge of the defendants 
who had full notice of it in the accounts which 
were tendered and which have been referred 
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to, And they took no objection to it at the 
time and signed an acknowledgment that the 
accounts were correct. I. think that in the’ 
circumstances, even if this was not a strict 
compliance with the contract, they accepted 
another sort of performance and at any rate, 
this is not the sort of breach which they 
would be entitled to rely upon in answer to 
the plaintiffs’ present claim for a remedy. If 
they had any objection to those goods supplied 
to them or to the commission being charged 
in this way, it was perfectly open to them 
to call the attention of the plaintiffs to what 
were the conditions of the contract and to 
insist upon these conditions and then if the 
plaintiffs had refused, there might be good 
grounds for saying that the plaintiffs had 
been guilty of a breach of the contract. But 
merely because both parties knowingly and 
willingly depart from the exact terms of the 
contract and perform it in some other way, it 
cannot be said that there has been any breach 
of the contract. And then the third issue is: 
Did the plaintiffs commit a breach of their 
contract to give the defendants a standing 
advance of Rs. 55,000? The answer to that, 


‘In my opinion, is, no. The only alleged breach 


of this is there were afew days in October 
and November of one year when the advance 
stood below Rs. 50,000. And when the case 
is investigated, it turns ont that the plaintiffs 
for these days allowed the defendants interest 
on money which was at their disposal and 
which was lying idle because there was some 
dispute between two persons with whom the 
defendants had entered into engagements, 
There is absolutely no ground whatever for 
suggesting that the. plaintiffs committed a 
breach of thei? agreement to give the defen- 
dants this permanent standing advance, 

In the written statement there was a 
further allegation that the plaintiffs had 
undertaken by this agreement to make such 
advances from time to time to the defendants 
as might be necessary for the defendants: 
Such an unheard of stipulation is not to be 
found, I need hardly say, in the agreement. I 
declined to grant an issue on this because 
there is absolutely no colour for such a 
contention in the agreement, 

In the written statement the defendants 
also contended that the agreement as to the 
plaintiffs assisting the defendants with their 
“advice in the conduct of their business was 
too vague to be enforced and that it was 
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invalid, on this also I was of opinion having 
referred to the nature of the business and the 
whole circumstances of the case that there 
was no foundation for that contention and I 
did not frame any issue in regard to it. 

In the result, I find that this is a proper 
case in which the Court ought to interfere to 
restrain the defendants with regard to what is 
in effect a negative covenant on their behalf 
(G.e.) not to deliver their mica except through 
the plaintiffs, not to receive payment except 
through the plaintiffs, the most material 
` stipulations which were inserted for the pro~ 
tection of the plaintiffs and without which, 
in my opinion, it is pretty clear that the 
plaintiffs would not have safely entered upon 
this agreement at all. 

For these reasons, I think that the defen- 
dants have failed to show any such breach 
of the contract on behalf of the plaintiffs as 
under the proviso to section 57 of the Specific 
Relief Act would disentitle them to the in- 
junction prayed for. I accordingly grant the 
injunction with costs. 

Snit decreed. 





CALCUTTA HIGH COURT. 
ORIGINAL SIDE Civin APPEALS Nos, 39 AND 40 oF 
1910. 

July 26, 1910. 

Present:—Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Woodroffe. 

5 ©. E. GREY— OFFICAL TRUSTEE— 
APPELLANT 
Versus 
CHARUSILA DASI—Responpeyt. 

Official Trustee, whether can be made executor—Pri- 
a aga O02 Trustees Act(XVIL of 186-4), ss. 8, 
10,32. 

Tt is not open to a testator to appoint the Official 
Trustee as constituted by Act XVII of 1864 as executor 
of his Will; and if he be so appointed, ho will not be 
entitled, by virtuo of his office andin his character as 
Olficial Trustee, and in tho namo of the Official 
Trustec, to have a grant of probate. 

Appeals from the decree of Mr. Justice 
Fletcher, dated April 25, 1910. 

Messrs. O. R. Doss and P. R. Doss instruct- 
ed by Messrs. Pugh & Co., Attorneys, appeared 
for the Appellant. 

Messrs. Jackson, B. O. Mitter and D. N. 
Basu instructed by Messrs. B. N. Bose §' COo., 
appeared for the Respondent. 

Judgment. m 

Jenkins, C, J—Appeals Nos. 39 and 40 of 

910 relate to the estate of one Aukhoy 


` 
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Kumar Ghose, who died on the 23rd of Novem- 
ber 1909 having made a Will on the 11th 
of May 1909. The genuineness of this Will 
has vot been calledin question,and the whole 
of this litigation, andjI think I may justly 
describe it as unfortunate and inopportune 
litigation, is concerned with the question 
whether or not tho Official Trustee is entitled 
to probate and whether the widow of the 
testator, who in the circumstances is his 
nearest heir, is entitled to Letters of Adminis- 
tration with the Will annexed. Mr. Justice 
Fletcher has decided that the Official Trustee 
is not entitled to probate, and he has granted 
Letters of Administration to the widow: and, 


‘it is from his decision that these two appeals 


are preferred. ; 

One cannot help being struck with wha 
at the first blush at any rate would appg 
be the obstacles repeatedly placed in the 
of the widow’s establishing her position b 
in the view I take, it is unnecessary to dis- 
cuss the merits or demerits of this matter, 
because [am clear that the Official Trustee 
has no right to probate. To begin with, I 
read the letters contained in the affidavit and 
the action of the Official Trustee as a clear 
renunciation on his part. To read the letters 
otherwise and to give a different interpreta- 
tion to his conduct would be, I think, little 
short of imputing bad faith ‘on him. That [ 
do not propose to do. ` The matter might be 
allowed to rest there because that would dis- 
pose of the Official Trustee, but I think, in 
the circumstances, it is desirable to proceed 
to the further question as to whether or not 
the Official Trustee is entitled, by virtue of 
his office and in his characteras Official Trustee 
and in the name of the official Trustee, to have 
a grant of probate. I put the proposition in 
that form, because it cannot be seriously con- 
tended and indeed was not seriously contend- 
ed that there was any desire on the part of 
the testator to single out the individual in- 
cumbent in the office to be his executor. L 
feel no doubt that the testator’s idea was to 
appoint the Official Trustee as such, and by 
that I mean the Official Trustee by virtue of 
his office and by the name of his office and in 
no other sense. Now, was itopento the tes- 
tator to appoint the Official Trustee as cone 
stituted by Act XVII of 1864 as executor of 
his Will? In my opinion it was not. The 
Act itself appears to afford the clearest 
answer on this point. It is described as an’ 
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Act to constitute an office of Ofcial Trustee, 
and it opens witha preamble in which ib is 
said: “lt is expedient to amend the law re- 
lating to Oficial Trastes and to constitute an 
office of Official Trastes,” The- office is created 
for specific and definite purposes:—It is the 
creature of the Act, and the incumbent of 
the office as such can only have such powers 
as are expressly or impliedly vested in him by 
the Act to which he owes his existanca, Se2- 
tion 8 and section 10 indictte the conditions 
under which in ordinary circamstances the 
Official Trustee may become trustee of pro- 
perty. It is manifest that an application for 
probate does not come within either of those 
provisions. Then we have a supplemental 
provision in section 32, which indicates how, 
in the particular event there set forth, an 
stor or administrator may pay tə 
“hs ial Trustee the legacy or share of an 

_énb or a lunatic, bat that can only be done 
subject to certain conditions which clearly 
show that it is the scheme of the Act that 
the Official Trustee as such should nob have 
the wide and unlimited powers that the argu- 
ment addressed to us on his behalf would 
suggest. Thenagain,if the Act be examined, 
it will ba seen that withont exception the 
ai of its expressions are limited to the 


ficial Trustee as a trastee and the property,’ 


Sver which he is t» have control, is regarded 
fas trust property in the Dedi pang. proper and 
accepted sense of that term. There isin the 
Act, as I read it, no suggestion of the possi- 
bility of the Oficial Trustee as such being 
entitled to probate or letters of administra- 
tion. Without going in detail through all 
the provisions of the Act, it is enough to say 
that it contains careful and elaborate pro- 
visions with a view to*ensuring that the 
Official Trustee in the performance of his 
duties should be under vigilant and proper 
control. He has to -furnish accounts which 
have to be examined; he has to keep books of 
account; he has to submit his account to 
auditors, and for very good reasons. Where 
the Legislature creates an officer ofthis kind, 
it is but right and proper that it should take 
every precaution to ensure that no discredit 
should attach to the office. But it is conceded 
‘that if the Official Trustee is entitled to pro- 
bate and administration, none of these precau- 
tions would be applicable to him in his charac- 
ter of execntor or administrator under the 
terms of the Act; the very terms of the Act 
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would be inapplicable to the position and the 
dealing of the Official Trustee as executor or 
administrator. Therefore, it seems to me 
that not only is there no express provision in 
favour of the power to grant probate or 
letters of administration to the Official 
Trustee, but the whole scheme af the Act is 
opposed to the view that they can properly 
be granted to him. : 

It is unnecessary to refer to the cases or to 
deal seriously with the argument that the 
case of Ashbury Railway Carriage and Iron Co. 
v. Riche (L) does not decide that which the 
House of Lords itself has held that it decided. 
The conclusion then to which I come is 
that the Official Trustee holds a public office 
created, regulated and defined by the Act 
and that in his official capacity his powers 
are limited to those expressly or impliedly 
vested in him by the Act. I need not deal 
with the other difficulties that would arise in 
the particular ‘circumstances of this case, 
having regard to the position of Mr. Grey at 
the time when the Will was made. Ib is 
sufficient for me, in answer to the broad 
question whether or nob the Official Trustee 
is entitled to be executor or administrator, to 
hold that he is nob so entitled, and in this 
view the decree of Mr. Justice Fletcher should 
be confirmed and this appeal dismissed with 
costs. 

It has been suggested to us that Mr. Justice 
‘Fletcher’s order as to costs was harsh, `I 
will say no more than thatI see no reason 
for differing from him as tothe order he has 
made with regard to the costs befcre him. 

- Woodroffe, J. { agree. 


Appeal dismissed. 
(D L. R. TA. L. 653; 44 L. J. Ex, 185; 33 L. T. 451; 
24 W. R. 794. 





CALCUTTA HIGH COURT. 
Seconp Cryin APPrAL No 1891 or 1907. 
` July 29, 1910. 
Present: —Mr. J ustice Brett and 
Mr. Justice Vincent. 
Syed QUAMZAL HUDA— Praintirr— 
APPELLANT 
Versus 
KUMUD NATH SEN GUPTA— AND 
OTHERS-—DEFENDANTS— RESPONDENTS. 
Decree—Cutting of bund at fiwed time by defen- 
dant—Wrongful omission on part of defendant, effect 
of-—Ouuse of action-——Sutt for damages. 
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A decree provided that the. defendants should 

cut a certain bund every year on a certain date, 
` and that if they failed to do so, the plaintiff should 
cause the bund to be cut in execution of the 
decree. Tho defendants failed lo cut the bund 
on the fixed dates in 1809-and 1310, and tho plain- 
tiff brought a suit for damages for tho loss of his crop 
of thosa years owing to the wrongful omission on the 
part of the defendants: 

Held, that the wrongful omission afforded a 
sufficient cause of action to the plaintiff; and in 
order to entitle him to recover damages, it was not 
essential that in each year, the plaintiff should hare 
essayed to cut the bundand should have been prevent- 
ed from doing so. 


Appeal from the. decree of the District 
Judge of Patna, dated June 29, 1907, revers- 
ing that of the Sub-Judge of that district, 
dated August 13, 1906. 

Syed Shamsul Huda, Mr. Muhammad 
Mustafa Khan and Babu Manmatha Nath 
Mukerjee, for the Appellant. 

Mr. H. D. Bose and Babus Jogesh Chandra 
Roy, Surendra Nath Ghoshal and Troylakya 
Nath Ghose, for the Respondents. 

Judgment.—tThe plaintiff-appellant 
brought the suit against the defendants 
(63 in number) to recover damages caused by 
the wrongful omission on their part to 
cut a bund in the river’ Mohana on the 
7th Kartik 1309 and the 7th Kartik 1310 in 
accordance with the terms of a compromise 
decree passed between- the parties in a suit 
on the Gth August 1284. The plaintiff is 
the proprietor of mouzah Raghunathpur and 
the defendants are the proprietors of mouzah 
Sartha. There appears to have been a dis- 
pute between the proprietors of these two 
villages with regard to the use of the water 
flowing down this Mohana River and the 
right to discharge the surplus water from 
their villages down this river. The result 
was asuit in 1884, which was disposed of 
by the compromise decree of the 6th August 
1684 above alluded to. That decree was 
in favour of the plaintiff who was the pre- 
decessor-in-interest of the present plaintiff 
and it provided that the defendants, who 
were the predecessors-in-interest of the pre- 
sent defendants, should cut thebund in dispute 
every year on the 7th day of Kartik of the 
Fasli year and that, if they failed to doso, the 
plaintiff should cause the bund in dispute to 
be cut in execution of the decree. It ap- 
pears that, in order to irrigate their lands, 

. the defendants every year constructed a bund 
in the river Mohana and the removalof that 
bund in Kartik was necessary in order that 
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the surplus water from the land of the 
plaintiff's village might be discharged down 
the river. Jt seems that, from 1884 down 
to 1909, the terms of this compromise decree 
were complied with but on the 15th October 
1900, corresponding to 7th Kartik 1308, the 
defendants failed to cut the bund in the 
Mohana River. The plaintiff’s men went to 
try to cut it themselves but were resisted 
and, on the 10th October 1901, they brought 
a suit to recover damages from the defen- 
dants and to have the bund in the river cut. 
The suit was not disposed. of till the 7th 
March 1903 whena decree was passed in 
favour of the plaintiff. In that decree dam- 
ages were given for the year 1308 only and, 
as the defendants had failed, in complian 
with the compromise decree, to cut the by 

on the 7th Karlik 1309 or on the 
Kartik 1310, the present suit was brought in 
order to recover damages for the lossof the 
crops'of those years. 

In the Court of first instance a decree was 
granted in favour of the plaintiff for the 
full damages claimed. There was an appeal 
to the lower appellate Court by one only of 
the 63 defendants and the result of that 
appeal was that the whole suit of the 
plaintiff was dismissed and costs were given 
against him in favour of all the defen- 
dants. The plaintiff has brought the present 
appeal. 

The ground, on which the learned District 
Judge held that the suit of the plaintiff 
must fail, was that no cause of action for 
the years 1309 or 1310 arose in favour of 
the plaintiff until he had essayed to cut the 
bund and was prevented. Evidence was ad- 
duced on behalf of the plaintiff to prove that 
he had through his servants attempted to cut 
the bund in those years but that evidence 
was disbelieved and the learned Judge was 
of opinion that, in those circumstances, the 
plaintiff had no cause of action against the 
defendants. He further held that, so far 
as the special appellant before him was 
concerned, the plaintiff had no cause of ac- 
tion against him as, from the evidence of 
the plaintiff's own witnesses, ib would appear 
that neither that defendant nor any of his 
servants was present to prevent the servant 
of the plaintiff in 1809 and 1310from cutting 
the bund. 

In support of the appeal, ithas been con- 
tended that the learned Judge erred in law 
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in holding that the plaintiff had no cause 
of action against the defendants. Under the 
terms of the compromise decree, it was pro- 
vided that the defendants should cat the 
bund in dispute every year on tke 7th day 
of Kartik and it was only on their failure to 
carry out their duty under the decree that 
the plaintiff was to be entitled to have the 
bund cut in execution of the decree. It is 
“ argued—and we think rightly-—-that, under 
the decree, which is, in fact, a decree de- 
claring the respective rights of the two 
parties and the agreement arrived at be- 
tween them for the enforcement of their 
rights, the defendants are bound to cut the 
bund every year on the 7th day of Kartik. 
Tt is not denied that in the years 1309 and 
0, the defendants failed to cut the bund 
it is argued that, under the terms of the 
ecree, the plaintiff is entitled to recover 
damages for the loss of the crops in his 
village by the wrongful omission of the de- 
fendantsto carry out theterms of the compro- 
mise decree. It is argued that this wrongful 
omission afforded a sufficient cause of action 
to the plaintiff and, in our opinion, that 
contention is correct. We are unable to 
agree with the learned Jadge of the lower 
appellate- Court that, in order to entitle the 
plaintiff: to recover damages, it was essen- 
tial that, in each year the plaintiff should 
have .essayed to cut the bund and should 
have been prevented from doing so, Under the 
~ term of the decree, the obligation was on the 
defendants to cut the bund, and it was appar- 
ently in the contemplation of the parties and 
of the Court when the decree was passed 
that on failureofthe defendants to cut the 
bund, the plaintiff should apply to the Court 
in order that the agreement might be en- 
forced. Power was not given to the plaintiff 
to have the bund cut by his servants. We 
are unable, therefore, to support the judg- 
ment of the lower appellate Court dismiss- 
ing the plaintiff's suit on the ground that 
the plaintiff had no cause of action. In the 
present case we think thatthe view taken by the 
Court of first instance was correct that, after 
the plaintiff had instituted h's suit against 
the defendants for damages in consequence 
of their failure to cut the bend in 1805, it 
would not have been open to the plaintiff to 
proceed Lo assert his right by cutting the 
bund, before that suit had been determined and 
his right declared. 
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So far as the defendant-appellant in the 
lower appellate Court is concerned, we are also 
of opinion that the view taken by the learned 
District Judge cannot be accepted. The basis 
of the plaintiffs claim for damages was not 
that he or his servants were prevented from 
cutting the bund but that he had suffered 
damages by reason of the wrongful omission 
of the defendants, one and all of them, to, 
carry out the terms of the compromise decree. 
In. these circumstances, ib was, in our opi- 
nion, perfectly immaterial whether or not 
the defendant No. 57 or his servants were 
present in the village on the th Kartik 
in 1309 or1310, It was his duty, under 
the terms of the compromise decree, either 
to have arranged with his co-defendants to 
have the bund cub or to have himself made 
provision to have the bund cat in accord- 
ance with the terms of the agreement. Thede- 
cision of thelower appellate Court must, there- 
fore, in our opinion, be reversed. 

The learned District Judge in disposing of 
the appeal has expressed some donbt as 
to the propriety of the damages claimed by 
the plaintiff bat he has not settled that 
question nor has he come to any deci- 
sion about it. In these circumstances, we 
think that the case must go back to 
the lower appellate Court in order that 
that Court may now proceed to determine 
what should be the damages to which the 
plaintiff is entitled for the two years in suit. 

We, therefore, decree the present appeal 
set aside -the judgment and decree of the 
lower appellate Court and direct that the 
case, be sent hack to that Court in order 
that that Court may now proceed to as- 
certain and determine the amount of dam- 
ages which the plaintiff is ‘entitled to re- 
cover from the defendants in the present 
case. It has been suggested that, in re- 
manding the case, wé should direct the learn- 
ed Judge to decide the other points which 
seem to have been taken in the original 
grounds of appeal. We do not think that 
we should do soas, in deciding this appeal; 
we are of opinion that the plaintiff has 
made out his case that he is entitled to 
recover damages from the defendants for 
the two years in suit and the only qnes- 
tion which remains for determination -by 
the lower appellate Court is the amont 
of those damages. Of course, it will be 
open to the parties to urge before the lower 
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appellate Court any facts bearing on the 
amount of the damages, and whether they 
were entirely the result of the wrongful 
omission on the part of the defendants. 

The plaintiff is entitled to recover his costs 
from the defendants in this appeal but the 
costs in the lower Courts will depend on 
the respective success and failure of the 
parties, 

Case remanded. 


CALCUTTA HIGH COURT. 
Secoyp Civic Avesat No. 1544 or 1908. 
July 25, 1910. 
Present:—~Mr. Justice Carnduff and 
Mr. Justice Richardson. 

BHOLA NATH JANA AND ANOTHER — 
Devenpants Nos. 1 AND 2—APPELLANTS 
versus 
HARA MOHAN JANA—P aistipe— 
AND OTHERS —-DereNpants Nos. 3 AND 4— 

RESPONDENTS - 

Transfer of Property Act (IV of 1882), s». 65, 68 (b) 
—Usufructuiry mortgage—Right to sus for mortgage- 
money-—Mortgagee deprived of security in consequence of 
“wrongful default” of mortgagor. 

A breach of any of the obligations 
the mortyagor by section 65 of the Transfer of 
Property Act, amounts to a “wrongful default” 
within the meaning of clause (b) of section 68 and 
entitles the mortgagee to suc for the recovery of 
his money. 

Radha Churn Shaha v. Parbuttee Churn Dutt, 25 W. 
R. 52, relied upon. 

Thorefore, where the mortgagor fails to disclose 


the existence of a prior encumbrance, clause (b) of 
section 68 applies. 


Appeal from the decree of the District 
Judge of Midnapore, dated June 13, 1908, 
affirming that of the Munsif of Tamluk, dated 
September 4, 1907. 

Facts.—The appellants mortgaged 
their property twice to different persons. 
Their second mortgage was in favour of the 
plaintiff, and it was an usufructuary mort- 
gage. While the plaintiff was holding-pos- 
session of the mortgaged property, the first 
mortgagees sued on their mortgage and. 
brought the property to sale, and defendants 
Nos. 3 and 4 were the purchasers. They 
took possession and in so doing ousted 
the plaintiff who thereupon brought this suit. 

When the case came on for hearing, the 
plaintiff and defendants Nos. 3 and 4 filed 
a solenamah by which the plaintiff agreed to 
recognise the purchase of defendants Nos. 3 
and 4 and asked for a simple money decree 
against his mortgagors. 


imposed on 
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The Munsif gave him a simple money 
decree against the mortgagors who appealed 
to the District Court and raised the ques- 
tion whether, upon this suit the Munsif 
was justified in giving the decree. A. decree 
for money, it was urged, was not asked for 
and the mortgagors were unprepared to meet 
such a case. 

The lower appellate Court said: “Ob- 
viously the main reason why the plaintiff 
did not ask for a simple money decree, 
though there is a personal covenant in the 
mortgage bond, is because the plaintiff did 
not know what title defendants Nos. 3 and 
4 had to dispossess him. He did not know 
they were purchasers at a sale held in en- 
forcement ofa prior mortgage. As soon as 
he found ont these facts, he discovered 
that defendants Nos. 3 and 4 were innocent 
purchasers who had been misled like him- 
self by the concealment of the appellants, ` 
and that he had been dispossessed by the 
wrong doing of his own mortgagor. Those 
facts brought his suit within the provi- 
sions of section 68 of the Transfer of Pro- 
perty Act. The appeal is dismissed 
with costs.” 

The mortgagors defendants Nos. 1 and 2 
appealed to the High Court. 
Babus Botdo Nath Dutt 

Bose, for the Appellant. 

Babus Benode Behary Mukherji and Man- 
motho Nath Mukherji, for the Respondents. 

Judgment.—tThe appellants, Bhola 
Nath Jana and Abhoy Jana, who were de- 
fendants Nos. 1 and 2 in the original Court, 
mortgaged certain properties in the year 
1895 to Kokil Das and another, defendants 
Nos. 8and4. In 1901, they next, without 
disclosing the existence ofaprior mortgage, 
executed an usufructuary mortgage in favour 
of the plaintiff-respondent, Hara Mohan 
Jana, and put the latter into possession. 
The first mortgagees then sued the mort- 
gagors, on their mortgage, obtained a decree, 
and in execution thereof succeeded in oust- 
ing the usufructuary mortgagee, who 
thereupon brought the suit in the Court of 
the Munsif of Tamluk out of which this ap- 
peal has arisen, against the mortgagors and 
the first mortgagees. In that case the 
plaintiff came to an understanding with the 
first mortgagees, defendants Nos. 3 and 4 
and in pursuance thereof, asked for and 
obtained against the mortgagors, defendants 
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Nos. 1 and 2, a money-decree, which has 
been confirmed on appeal by.the District 
Judge. 

The mortgagors have now appealed to this 
Court, and, on their behalf, the frame of 
the suit has first been attacked, and it has 
also been argued that the suit ought not 
to have been decreed against the appellants 
on the basisof a solenamah to which they 
were not parties. ‘The plaint was, no 
doubt, badly drawn, and as a matter 
stricéissime juris, ib ought to have been amend- 
ed; but we agree with the learned District 
Judge in thinking that the suit should not 
be allowed to fail on this ground. And, as 
regards the solenamah, the reply to the ap- 
pallant’s contention is that the decree was 
clearly given, not on the basis of the 
compromise, but on the merits of the plain- 
tiff respondent's case. The only substantial 
“question involved is that which has been 
yaised throughout and relates to the right 
of the plaintiff-respondent, who was an 
usufructuary mortgagee, to obtain a personal 
decree against his mortgagors. 

On this point we are of opinion that there 
can be no doubt as to the legality and justice 
of the decree., The case is manifestly cover- 
ed by section 68 of the Transfer of Property 
Act, 1832; clause (b), if not also by either 
of the other clauses. A breach of any of 
the obligations imposed on the mortgagor 
by section 65 of the Act would seem to 
amount toa wrongful default and would, 
under section 68, entitle the mortgagee to 
sue for the recovery of his money, see 
Radha Churn Shaha v. Parbuttee Churn Dutt 
(1), where the general principle is laid down, 
and Singjee v. Mruvengadam (2). Here the 
mortgagors failed to disclose the existence 
of a prior encumbrance, and, as we have 


said, clause (b) of section 68, certainly ap- | 


plies. And itis useless for the appellants 
to urge that this result is inequitable to 
them, for they who seek equity, must do 
equity, and the appellants have put them- 
selves out of Court by their own conduct. 
The result is that this appeal must be dis- 


missed with costs. i 
Appeal dismissed. 
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MADRAS HIGH COURT. 
Seconp Civit Aperau No. 775 or 1906. 
March 10, 1910. 
Present:_—Mr. Justice Munro and Mr. 
Sankaran Nair. 
N. S. NARAYANASAMI ATYER AND 
ANOTHER—~APPELLANTS h 
l versus f 
VATHIAR RAMA AIYER AND OTHERS—- 
RESPONDENTS. 

Limitation——Adverse possession—Possession granted 
for doing prohit service--Cessation of probit service 
~~ Whether renders possession adverse. d 

Whero the defendant was let into possession-of the 
suit land on condition of his -doing prohit service, 
andthe defendant pleaded that he ceased to perform 
prohit servico from a period prior to 12 years before 
the institution of the suit: ` 

Held, thatthe mere cossation of service was nol 
sufficient to make defendant’s possession adverse. 

Komargowda v. Bhimaji, 23 B. 602, referred to. | 

Second appeal against the decree of the 
Subordinate Judge’s Court of Madura West, in 
Appeal Suit No.161 of 1905, presented against 
the decree of the Court of the District Munsif 
of Dindigul in Original Suit No. 471 of 1903. 

Judgment.—tThe finding is that the 
Ist defendant was let into possession on condi- 
tion of doing prohtt service, and that since 
1880, the 1st defendant has ceased to perform 
prohit service. The mere fact that the Ist 
defendant has ceased to perform service is not 
sufficient to make the lst defendant's posses- 
sion adverse—Komargowda v. Bhimajt Keshiv 
(1). 

Even as to the non-performance of service, 
we have to point out that the Ist defendant 
in his written statement alleged that he was 
performing prohzt service, an allegation which 
the Subordinate Judge appears to have over- 
looked. We must, therefore, ask the Subordi- 
rate Judge to find whether the possession of 
the Ist defendant is adverse to the plaintiffs 


Justice 


- and, if so; when it became adverse. ~ 


. The finding should be submitted within 
weeks, and 7 days will be allowed for filing 
objections. | 

Ta compliance with the above judgment, the 
Temporary Subordinate Judge of Madura 
(West) submitted the following 

x FINDING. | 

It has been found in the case that the Ist 
defendant got into possession through Narayana 
Vathiar, who again was put in . possession on 
condition of doing prohtt service. It is also 
found that the Ist defendant did prohit duty 

_ (1) 23 B. 602. 
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and enjoyed the land up to about 1880; sub- 
sequent to it the allegation of the plaintiffs is 
that they cultivated the land and gave the 
masool to Ist defendant for doing prohtt 
work and that they put Ist defendant in 
possession in 1892. But both these allegations 
are found against the plaintiffs. So that either 
the Ist defendant or 6th defendant must have 
been in possession since 1880. The Ist defen- 
dant bought the land from the 6th defendant 
in 1891 and his evidence is that he enjoyed 
the land even prior to it, that is, since the 
death of 6th defendant’s father (who died 
about 80 years ago) in consideration of the 
amount of Rs. 50 which he lent for 6th defen- 
dant’s father’s funeral expenses. It, therefore, 
follows that the lst defendant continued in 
‘possession since 1880, and his possession prior 
to it was derived from the mahajanams on 
condition of doing prohit service. The Ist 
defendant denies having done duty as prohit 
subsequent to 1880 and denies he enjoyed the 
land for doing such service. He, however, 
admits in his written statement that he did 
prohit service subsequently. but he wants it 
to be made out that he did it not because he 
enjoyed the land but on account of friendship 
and relationship. The question, therefore, is 
when did the possession of the lst defendant 
become adverse. There is nothing to show that 
the Ist defendant asserted any title to the 
land irrespective of his doing the prehdt ser- 
vice or that the plaintiffs or makajanams had 
any notice of knowledge of it. It is more natu- 
ral to treat his possession subsequent to 1880 
as continuous with his possession prior to it 
and this coupled with his doing profzt service 
subsequently leads to the inference that his 
possession was not or could not be adverse; at 
best his possession can be said to be adverse 
only since 1891 when he purchased the land 
from the 6th defendant. This suit is filed with- 
in 12 years after that date and so could not be 
barred. i 

2. “The suit was originally brought by 
some of the plaintiffs and it was only in Sep- 
tember 1904 that plaintiffs obtained permis- 
sion under section 30, Civil Procedure Code 
to sue on behalf of all the villagers and sub- 
sequently supplemental plaintiffs came in and 
joinéd as co-plaintiffs’. So it is argued that 
the case is clearly barred under the ruling in , 
the case of Imam-ud-Din v. Liladhar (2). 


This assumes that registration is notice. 
(2) 14 A, 524, 


It has been held in the case of Shan Maun Mull 
v. Madras Building Company (8), that 
registration is not of itself notice. There 
is no evidence that the plaintiffs had 
any notice of the sale-deed to the Ist 
defendant. One attestor (Seetharama 
Aiyar) has described himself as a mahajan. 
He is not examined in the case and there is 
nothing to show who he is; and no value can 


: be attached to that attestation. There is, there. 


fore, nothing to show that lst defendant's 
possession was or can be deemed to be adverse 
to the plaintiffs’, There is no evidence that 
anything was done by the lst defendant to in- 
dicate to the plaintiffs that he holds possession 
adversely for 12 years prior to the time that 
the supplemental plaintiffs were brought on 
record. 

3. I must, therefore, find that the possession 
of the 1st defendant is not adverse to the 
plaintiffs. 

This second appeal coming on for final 
hearing after the return of the above finding, 
the Court delivered the following 

Judgment.—there is no legal objec- 
tion to the finding which we accept. We re- 
verse the decree of the Courts below and give 
the plaintiffs a decree with costs throughout - 
for possession as prayed with mesne profits— 
to be determined by the District Munsif— 
from the date of plaint till delivery of posses- 
sion or three years from this date, 


‘Appeal allowed, 
(8) 15 M. 268 at p. 277. 


MADRAS HIGH COURT. 
Seconp Crvin APPrALS Nos, 454 to 456 
or 1906. 
July 19, 1910, 
Present: —Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
CHIRAKKAL KOVILAGATH KERALA 
VARMA VALIA RAJAH AVERGAL | 
THE REPRESENTATIVE OF THE KOVILAGAM— 
APPELLANT 
versus 
SAIDAMMADATH AYAKOMBA 
PURAYIL MAYANKUTTI AND OTHERS—- 
RESPONDENTS. 

Landlord and Tenant—Lease—~Supersession by a 

fresh lease—Latter lease void according to law—Revivor 


of rights under the original lease~Grant of a perma- 
nent lease by Uralan of a Devaswom—Invalidity, 


1 
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The Uralan of a Devaswom ia not at liberty to grant 


- a permanent lease of the temple properties. 


Mayandi Chettiar v. Chokalingam Pillay, 27 M. 291; 
14 M. L. J. 200; 8 O. W. N. 545; 3L I A. 83 (P. C), 
referred to. . ; 

The acceptance ofa new lease by the parties 
during the subsistence of a prior lease must be takon 
as indicating an implied surrender of the first lease. 
But if the subsequent lease is invalid according to 
law, such implied surrender must be deemed to have 

_ been cancelled and the rights of the parties under the 


.” original lease revive. If the first lease is valid, the 


tenant does not acquire a title by adverse possession 
‘in consequence of the subsequent invalid lease. - 
Ramunni v. Kerala Varma Valiah Raja, 15 M. 166, 

Doe Dem Earl of Egremont v. Courtney, 11 Q. B.D. 
702 at p. 112; 17 L. J. Q B. 151; 12 Jur. 454, re- 
ferred to. ` 

. Second appeals -against the decrees of 
the District Court of North Malabar, 
in Appeal Suits Nos. 9, 28 and 12 of 1905, 
respectively, presented against the decree of 
the Court of the District Munsif of Tali- 
paramba, in Original Suit No. 545 of 1903. 
~ Judgment, —The plaintiff sues to eject 
under a lease of 1857. The Munsiff found 
against it. Bat the District Judge has 
given no finding about it. He relies on the 
Saswathom, Exhibit III. But we cannot 
hold that the Uralan of a Devaswom is 
competent to give a permanent lease of 
temple properties under the circumstances set 
out by the Judge—Vide Mayand: Chettiar v, 
Chokalingam Pillay (1), and the cases fol- 
lowing it. If Exhibit III is, then, invalid, 
the question arises whether the defendants 
have acquired a title by prescription to the 
permanent interest. But it has been held, 
and -we think quite rightly, that the implied 
surrender of the former lease must be 
deemed to be cancelled and the rights of the 
parties under that lease would revive. See 
Ramunni v. Kerala Varma Valia Raja (2). 
As observed by the Queen’s Bench in Doe 
Dem Earl `of Egremont v. Courtney (8), “in 
the case ofa surrender implied by law from 
the acceptance of a new lease, a condition 
ought also to be understood as implied by 
law making void the surrender in case the 
new lease should be made void.” The plain- 
tiff would then be entitled to fall back 
upon his old lease “if true. There can 
be no adverse possession and a consequent 
title by prescription if the defendants’ pos- 


session would be lawful under that lease. 

(1) 27 M. 291; 14 M. L. J. 299; BO. W, N. 545; 811. 
A. 83 (P. 0.) 

(2) 15 M. 166. 

(3) 11 Q. B. D. 702 at p 712; 17 L, J. ©. B. 151; 12 
Jur. 464, 


We must ask the District Judge .to return . 
a finding on the evidenca on record on the 
question “whether the lease mentioned in the 
plaint is true.” It is admitted for the appel- 
lant that if the finding be against him the 
appeal should stand dismissed. 

The finding should be submitted within six 
weeks, and seven days will be allowed for fil- 
ing objections. 

In compliance with the above orders the 
District Judge submitted the following 

FINDING, 

These appeals have been remanded for a. 
finding on the following question, viz., 
“Whether the lease mentioned in the plaint is 
true,” a 

2. Plaintiff alleges that the plaint pro- 
perties wero leased with the exception of a 
portion of item No. 2 to Varikara Tarwad in 
1014 (1838—39). In 1031 (1855—56) that 
tarwad assigned its rights to defendants’ kar- 
navan Kunhi Pariyayi to whom a fresh lease, 
including the whole of item No. 2, was granted 
in 1033 (1857—58). The only evidence in 
support of this lease of 1033, upon which the 
suit is based, is theevidence of P.Ws.Nos., band 
6.P. W. No.5 was Kanakkezhathu in plaintiff’s 
Devaswom from 1031—1036 and wrote the 
accounts in connection with the Davaswom 
“properties. The accounts are not produced, 
although accounts of 1023, 1025, and 1026 
are filed as Exhibits E, F and G. P. W. No. 6 is 
the son of the Raja who preceded the Raja 
who granted the plaint lease, and is plain- 
tiffs kariastan. There is one discrepancy 
between these two witnesses, for P. W. No. 5 
says that to his knowledge the Raja leased 
only the plaint properties out of all the 
Devaswom properties whereas P.W. No. 6 says 
that the Raja granted several renewals in 
respect of Devaswom properties. Seeing 
that the witnesses are speaking of what 
took place in 1033, the discrepancy is not very 
material. 


3. Apart from the oral evidence we have 
the recitalin Exhibit J, the Sasvitam lease 
granted in 1044. From that it appears that `’ 
Kunhi Pariyayi had obtained permission to 
hold the plaint lands “aba time out of mind,” 
according to the translation of Exhibit J, at 
page 58 of the printed papers. This permis-° 


' sion can hardly refer to the lease of 1038, which 


was only eleven years before the execution of 
Exhibit J. Exhibits IX, VIII and X also 
show that Kunhi Pariyayi purchased a large 
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portion of plaint item No. 2—the last purchase ` 


being in 1024. It is, therefore, unlikely that 
he would have taken a lease for this portion 
in 1033 but it has been found that item No. 2 
does not include what plaintiff claims, so this 
argument is not of much weight. Plaintiff's 
omission to produce accounts throws doubt on 
the truth of his case as to the lease of 1034 but, 
on the other hand, Exhibit J clearly refers to 
a prior lease, for there is the recital that 
Kunhi Pariyayi is to pay a rent of 1 kasu “as 
before” and plaintiff’s accounts would only 
show the receipt of rent which is also evi- 
denced by Exhibit J. Their non-production 
is, therefore, not necessarily fatal to plaintiff’s 
case. We see from Exhibits Z and AA: that 
the assessment of some of the plaint lands 
was transferred from the Devaswom to the 
name of Kunhi Pariyayi in Fasli 1270 (1860 
—61). This to a certain extent supports 
plaintiff's case that Knnhi Pariyayi only 
obtained a lease in 1857—58. Itis clear 
from Exhibit J that Pariyayi had a prior 
lease and except for the, recital that he had 
been holding froma time out of mind there is 
no reason why that lease should not be 
the lease of 1033. Defendants’ case is that 
Kunhi Pariyayi originally occupied the lands 
without permission, but this is negatived by 
Exhibit J; but itis possible that he was at 
first allowed to hold them without any lease 
and consequently the date of the final lease 
` is not given. It is in evidence that the 
grantor of the lease (Exhibit IIT) wasa mis- 
manager of farwad affairs, and for this reason 
the prior lesse may purposely have been 
omitted in Exhibits Jand IIT. These are 
only speculations, but in this view there is 
nothing improbable in the case that a lease 
was first granted in 1033. “There is no parti- 
cular reason why plaintiff should have in- 
vented a lease in this particular year, and we 
have the’ evidencejof P. Ws. Nos.band6 on the 


“point. They are, nn doubt, somewhat interest- 


ed witnesses, but-seeing that Exhibit J 
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points very clearly to the existence of a prior . 


lease, I see no reason why the evidence of 
P. Ws: Nos. 5 and 6 that that lease was in 
1033 should be rejected. I find that the plaint 
lease is true, _ 

These second appeals and Second Appeal 
No. 455 of 1906 coming on for final hearing, 
after the return of the finding of the lower 
appellate Court, the Court delivered the fol- 
lowing 


“account or given Golap his share, 


“Sarkar. 
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Judgment. -—We accept the finding, 
reverse the decree of the District Judge and 
restore that of the District Munsif. We dis- 
miss Second Appeal No. 435 with costs, and 
allow Second Appeals Nos. 454 and 466 with 
costs in this and the lower appellate Court. 

` Appeals Nos. 454 and 466 allowed. 
Appeal No, 455 dismissed. 





CALCUTTA HIGH COURT. 
ORIGINAT, Civit Suit No. 1101 of 1909. 
July 18, 1910. 

Present: —Mr. Justice Pugh. 
GOLAP JAN-—PLAINTIPE 
VErSUS 


BHOLA NATH KHETRY—Dereypayr. 
Malicious prosecution—-Complaint laid but no process 
issued— Cause of action. 


Where in a suit for malicious prosecution, the plaint 
stated that a complaint had been laid by the defen- 
dant against the plaintiff before a Magistrate who 
sent the case to the police for report and who after 
receiving the report refused to issue process on the 
ground that the case wag a Civil one: 

* Held, that the plaint disclosed no eanse of action. 

De Rozario v. Gulab Chand Anundjee, 37 0, 358; 6 
Ind. Cas. 877, followed. 

Original suit for zaalicious prosecution. 
| Messrs. K. B. Dutt and A. M N. Chaudhuri 
iastracted by Messrs. §. D. Dutt and Ghose, 
Attorneys, appeared for the Plaintif, ` 

Messrs H. D. Bose, B. O. Mitter and N, 
instructed by Messrs. Roy and 
Chodhury, Attorneys, appeared for the Defen- 
dant. 

Judgment.—Thisis a suit brought 
by one Golap Jan against Bhola Nath Khetry. 
The suit is a suit for malicious prosecution. 

The question that has been. argued before 


_ me is whether the plaint discloses any cause 


of action. ; 

The circamstances out of which this case 
arises are that Golap Jan was a wrestler or 
an employer of wrestlers and Bholanath is a 
young man of considerable means and 
apparently of sporting tastes and he agreed 
with Golap Jan that they should conduct a 
wrestling entertainment on the Howrah 
maidan, Golap taking an active part in 
obtaining wrestlers and Bhola Nath financing 
the undertaking. After the show had taken 


-place, Golap alleged that Bhola Nath had 


collected. a larga sam of money from the 
gate-money and that he had not rendered an 


Golap 
cansed a letter of demand to be written 


256 
GOLAP JAN V. BHOLA NATH. 


claiming a share of Rs. 40,000 alleged to 
have been collected. This letter is dated the 
25th March. Oa the 29th March 1909, 
Bholanath laid a complaint in the Calcutta 
| Police Court for criminal breach of trust in 

respect of Rs. 1,700 said to have been paid 

to the plaintiff Golap to pay wrestlers which 

is alleged to have been misappropriated by 

the plaintiff. What is alleged to have 

occurred in the Police Court was this: On 

an application to the Presidency Magistrate, 
- he, following a practice very common in the 

Police Court founded on section 202 of the 

Criminal Procedure Codo, referred the matter 

to the police for enquiry. An enquiry was held 

and as the result of that enquiry the Magis- 

trate after hearing the report refused to issue 

process on the ground that the case was a 

civil one. After this Golap filed a suit 

claiming damages for malicious prosecution 
_ and the question is whether such a suit will 
lie under the circumstances. By Mr. Chau- 
dhuri it is: argued that a prosecution under the 
Criminal Procedure Code, commences when 
the complaint is filed. In support of that 
contention he bas in his favour two decisions 
of the Bombay High Court. On the other 
hand. Fletcher, J., bas held, following Yates v. 
Queen (1), that the prosecution does not com- 
mence till process is issued. Fletcher J.’s deci- 
sion is reported in De Rozario v. Golab Chand 
Anundjee (2). The Bombay decisions are both 
of them to some extent obiter dicta, Imperatrix 
v. LakshmanS akharam(8),being in connection 
with a criminal prosecution and involving a 
discussion as to the sanction necessary before 
prosecution could take place. In the later 
Bombay case Ahmedbhai v. Framji (4), it is 
stated in the judgment that a prosecution 
commences from the filing of the complaint 
and an action for malicious prosecution will 
lie even if the Court does not entertain the 
complaint: But though there is this state- 
ment in-the judgment, in fact the Court had 
entertained the complaint aud proceeded with 
regard to some, at any rate, of the charges. 
I am asked in this state of the atithorities to 
: dissent from Fletcher, J.’s decision and concur 


with that of the Bombay Court. In a case of. 
this kind where the matter has been recently- 


decided by a Judge sitting on the Original 
Side, I do not think itis for me to go further 
(1) 14 Q. B. D. 648. 
(2) 37 C. 858 ; 6 Ind. Cas. 877. 
(3). 2 B. 487. 
(4) 28 B. 226 ; 5 Bom. L, R. 940, 
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into the matter. There is, no doubt, some 
force in what Mr. Chaudhuri says that if a 
complaint’ is lodged and a police enquiry 
directed under section 202 of the Criminal. 
Procedure Code, there is, to all intents and 
purposes, or may be, a trial before the Police 
Officer or Inspector. He points out that in 
this particular case evidence was given. An 
attorney appeared and witnesses were examin- . 
ed and one knows that as a matter of fact in 
these.cases of Police enquiry people are often 
put to a considerable amount of trouble and 
no little expense for which they have some 
claim to be compensated if the complaint is’ 
groundless and malicious. Onthe other hand, 
an action for malicious prosecution is, if I 
may so describe it, an imported action from 
English Law and it is recognised that by 
that action a man has certain remedies by 
way of a suit for malicious prosecution 
provided his adversary has succeeded in 
initiating a` prosecution against him by 
getting a Magistrate toissue process but not 
otherwise. It is stated in Addison’s Torts 
that the proceedings commence when the 
complaint is filed, but this, as pointed out by 
Fletcher, J., is not correct on the English 
authorities. It may be that there is a wrong 
for which a party has a remedy if process is 
actually issued against him. It may be, on 
the other hand, that he is without remedy 
and suffers no wrong provided a man simply 
lodges a complaint against him before a 
Magistrate on which no action is taken. This 
may be one of the things which though 
unpleasant and possibly expensive is a~, 
“damnum sine injuria’ such as accidental 
injury. It may be that the law considers the 


_Magistrate is a sufficient protection and that - 


the complainant is only liable if hein effect 
misleads the Magistrate, not otherwise. The 
point is not certainly so clear in favour of 
Mr. Chandhuri’s present contention that I 
feel myself in any way called upon to 
express an opinion one way or the other. If 
the matter was “res integra” and to be dealt 
with on first principles, it would be an argu- 

able question with a good deal to be said on ` 
both sides as to whether in India an action for 
malicious prosecution or an action analogous 
thereto ought not to lie under the circum- 
stances of this case and that before Fletcher, 
But the question having once been decided 
on the Original Side of this Court, in my 


opinion, the only place where the matter can ™ 
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be properly further agitated is the Court of 
Appeal. 

[Mr. Bose :—I would ask your Lordship to 
make an order that the plaint is reject- 
ed under Order VII, Rule 11. Gunga 
Narain Gupta v. Vilukram Chowdhry (5)1. 
That is nob a proper order in this case; 
the case is in the list for final disposal. 
It should be dealt with so as to finally dispose 
of it. It should not be left open to the plain- 
tiff to bring another suit. 

The Court —-I have given the parties an 
opportunity of placing their evidence before 
the Court with a view to enable the Appeal 
Court to deal with the whole matter but both 
parties agree that this course would not bea 
convenient one for them. A considerable 
amount of evidence might be taken which 
would be wasted and both parties are 
desirous that I should simply give my judg- 
ment at this stage without taking evidence 
on the point raised. If the matter goes to the 
Court of Appeal and my judgment is correct- 
ed, the case will come back and evidence 
can then be brought forward. Having 
regard to the circumstances, it seems that 
this course will be the one most convenient 
for all parties and as both parties. desire that 
evidence should not be offered, I see no 
objection to that course. The action will be 


dismissed with costs on scale No. IT. 
(5) 15 0. 588. 





“3, c 14 C. W. N. 986.) 
CALCUTTA HIGH COURT. 
Criminan Revisios No. 582 or 1910. 
May 25, 1910, 
Present:—Mr. Justico Harington and 
Mr. Justice Holmwood. 

i MATABBAR SHEKH—Psritioner 

an at versus 
m PERDR-~0r ronie PARTY. 

Penat < * XLV of 1860), s. 879—Theft—Dis- 
honest intent ting passenger's umbrella to compel 
him to pay fare. 

The accused was in the employ of a steamer com- 
pany and it was his business to see the tickets of the 
passengers. The complainant, a passenger, had not 


got a ticketand, therefore, the accused took possession ` 


of his umbrella as security that the complainant might 
be compelled to pay his fare: 
Held, that the accused cannot be convictod of theft 


as he did not intend either to geb any wrongfal gain : 


to himself by compelling payment of the fare or to 
cause any wrongful loss tothe complainant who was 
bound to pay hig fare. 
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Queen-Empress v. Srichurn, 22°C. 1017, diss 
tinguished. 

Rule upon the Magistrate of Khulna, to 
show cause why the conviction and sentence 
passed upon the petitioner should not be set 
aside. - 

Babus Bodo Nath Dutt, Hemendra Nath 
Senand Suremdra Nath Mozundar, for the 
Petitioner. 

Judgment.—No one appears to show 
cause against this rule. We called on the 
District Magistrate to show cause why the 
conviction and sentence passed upon the 
present petitioner should not be set aside 
on the ground that the facts found do not 
disclose any criminal offence. 

What appears to have happened is this- 
The petitioner was in the employ of the 
Steam Navigation Company and it was his 
business to see the ticket of the complainant. 
The complainant had not got the ticket and, 
therefore, the petitioner took possession 
of his umbrella as security that he 
(complainant) might be compelled to pay his 
fare. 

Under those circumstances, we do not think 
that he ought to have been convicted of theft. 
The case is distinguishable from that cited 
in the explanation of the Magistrate | Queen- 
Empress v. Srichurn Chungo (1)!, because 
that was where a man was taking possession 
of the property for himself. In this case, the 
utmost that can be said is this that the zeal 
of the petitioner in discharging his duties to 
his employer led him todo what possibly he 
was not entitled to do. There is no suggestion 
that he intended either to get any wrongful 
gain to himself by compelling payment 
of the fare or to cause any wrongful 
logs to the complainant who was bound to 
pay his fare. 

Under these circumstances, we do not 
think that the conviction ought to be sustains 
ed. We accordingly make the rule absolute. 
The fine, if paid, will be refunded. 


Rule made absolute. 
(1) 280. 1017. 
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(s. c. 12 ©. L. J. 65.) 
CALCUTTA HIGH COURT. 
MISOELLANEOUS Orvie Appear No, 340 
cr 1909. 

January 14, 1910. 
Present:—-Mr. Justice Mookerjee and 

Mr. Justice Teunon. 
NISTARINI DASI—Jcpeuent-pesror— 
APPELLANT 
Versus 
Ks ZIM ALI—Decren-vorper—R ESPONDENT. 

Transfer of Property Act(IV of 1882), s. 89—Applica- 
tion for order absolute—Power of Court to ascertain 
balance after alleged payment towards decree—Decree 
to be taken to be conciusive—Ciril Procedure Code (Act 
XIV of 1882), s. 258-—Limitation Act(XV of 1877), Sch. 
I, art. 1738.4-—-Payment to mortgagee, decree-holder but 
not certified to Court, whether to be taken cognizance of 
by executing Court. 

Where the mortgageo makes an application for an 
order absolute and ‘the mortgagor has previously made 
any payments towards satisfaction of the judgment- 
debt, it is open to him to urge that an order absolute 
ought not to be passed for the entire sum, or that an 
order absolute ought to be passed fora smaller sum 
than what is mentioned as duein.the decree nisi. 
But when a decree has once been made, it must be 
taken to be conclusive between the parties. 

Hatem Ali v, Abdul Gafur, 80. W. N. 102 and 

Benode Lal Pakrashi v. Brajendra Kumar Saha, 29 C. 
810, relied upon. 
. Section 258 of the Code of Civil Procedure applies 
in execution of mortgage decrees; 
therefore, any payments alleged to have been made 
to the decree-holder and not certified by him within 
the time prescribed by article 173A- of the Limitation 
Act, 1877, cannot be .considered by the execution 
‘Court. 

Harish Chandra Mar nial v. Jogabandhu Dutt, 7 0. L. 
J. 581; 12 C. W. N. 282; 3M. L. T., 202 and Kedar Nath 
y. Kali Charan, 25 O. 703 ;2 CO. W. N. 858, Hatem 
Ali v, Abdul Gafur, 8 C, W. N. 102 and Mullikarajuna 
v. Narasinha Rao, 24 M. 412, referred to. 

Appeal from the order of the District 
Judge of Hooghly, dated June 26, 1909, 
reversing that of the Munsif of Uluberia, 
dated March 24, 1909. | 

Babus Sarat Chandra Roy Chowdhury, for 
the Appellant, 

Moulvi, Z. R. Zahed, for the Respondent. 

Judgment,—wWe are invited in this 
appeal to set aside an order of the Court below 
by which execution has been allowed to pro- 
ceed on the basis of a decree in a mortgage 
suit. The decree nist appears to have been 
made so far back as the 22nd July, 1896, but 
no application was made for order absolute 
till the 20th June, 1906. The order absolute 
was actually made on the 25th August of that 
year. Subsequently, the decree-holder tuok 
out execution of the decree and the mortgage 
property was sold. An application was then 
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made by the representatives of the judgment- 
debtor to set aside the sale; at the same time, 
they applied also to set aside the decree nisi as 
well as the order absolute both of which wera 
alleged to have been made et parte. On the 
10th August, 1907, by consent of parties, 
the application to set ‘aside the decree 
nist and the order absolute was with- 
drawn, but the execution sale was reversed. 
On the same day, the decree-holder again ap- 
plied for execution of the decree, but this pro- 
ceeding wes subsequently abandoned. On the 
7th September, 1908, the present application 
for execution was made. On the llth 
November following, the judgment-debtor 
preferred objection under section 244 of the 
Code of 1882, one of which was to the effect 
that the decree had been entirely satisfied. In 
the evidence given in support of this objec- 
tion, it was sought to be established that after 
the decree misi hac been made, the decixe- 
holder took possession of the mortgage prey 5 
perties in August 1896, on condition that thes N 
judgment debt would be satisfied by the 
profits realizable by possession for eleven. 
years. This story has been believed by both 
the Couris below, but they have differed as 
to the precise mode in which the rights of 
the parties were affected by this ar- 
rangement. The Court of frst instance 
held that the decree-holder was not entitled 
to execute tke decree which had been already 
satisfied. On appeal, the District Judge has 
held that as the payments were not certified 
to the Court under section 258 of the Code 
and as the time within which the judgment- 
debtor could compel the decree-holder to cer- 
tify these payments had- already expired, it 
was not competent to the execution Court to 
take notice of such payments, and thaf conse- , 
quently the decree-holder was entitled to 
proceed with execution. The judgment- 
debtor has now appealed to this Court, and 
on her behalf, it has beeu argued that it is 
open to the judgment-debtor to show under 





“section 244 of the Civil Procedure Code that 


the decree had been in reality satisfied. In 
our opinion, this contention is unsound and 
cannot be successfully maintained. 


It will be observed that according to the 
case made by the judgment-debtor and found 
to be true by the Courts below on the evi- 
dence, the arrangement for satisfaction of the 
decree from the usufruct of the mortgage pro- 
perty, was madein August, 1896,and in 


\ 


A 
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pursuance thereof, the decree-holder continued 
in possession for the mortgage premises 
from August 1896 to August 1907. The 
sums which the mortgagee decree-holder 
realised from such possession of the mort- 
gaged premises during the first ten years, 
were received by him before the order 
absolute was made in 1906. It is obvious that 
it isnot open to the judgment-debtor, so long 
as the order absolute stands, to contend that 
these payments were made. As authority for 
this proposition, it is sufficient to refer to the 
casesof Hatem Ali Khundkar v. Abdul Gagur (1) 
and Benode Lal Pakrashi v. Brajendra Kumar 
Saha (2). In the first of these cases, it was 
ruled that the Courtto which an application 
is made under section 89 of the Transfer of 
Property Act to make an order absolute, has 
full power to ascertain what balance of the 
mortgage-debt is really outstanding at the 
time of the application and to make the order 
absolute for the realization of that amount 
only. This indeed is manifest from the 
language of the section itself, which provides 
that if such payment, that is to say; the pay- 
ment of the sum ascertained by the decree 
nist is not so made, the plaintiff may apply to 
the Court for an order absolute for sale of 
the mortgaged property. If, therefore, the 
mortgagee makes an application for an order 
absolute and the mortgagor has previously 
made any payments towards satisfaction of 
the judgment-debt, it is open to him to urge 
that an order absolute ought not to be 
passed for the entire sum, or that an 
order absolute ought to be passed . for.a 
smaller sum than what is mentioned as 
due in the decree misi. The second case 
points ‘out that when a decree has once been 
made, it must be taken to be conclusive bet- 
ween the parties, so that after a decree has 
been made, neither an agreement that the pay- 
ment of a certain instalment would not be 
enforced, alleged to have been made between 
the parties before the decree, nor a plea of 
payment of a part of the claim alleged to 
have been made before the decree, can be 
of any avail to the judgment-debtor. In 
fact, if we were to accede to the contention 
of the appellant, the result would be that the 
validity of the order absolute: would have to 
be called in question. If the appellant has 
any -grievance, her remedy is, therefore, 


(1) 8 0. W. N. 102, 
(2) 29 0. 810. 
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clearly by way ofan appropriate proceeding 
to set aside the order, absolute. What the 
precise nature or form of such a proceeding 
may be, ib is not necessary for us to discuss 
on the present occasion. If it is alleged by 
the judgment-debtor that the settlement of 
the 10th August, 1907, was to the effect 
that the sale should stand reversed and the 
mortgage-decree should be deemed satisfied 
by payments obtained by the mortgagee 
during the eleven years that he was in pos- 
session of the mortgaged premises, the order 
of the 10th August 1907, by which she was 
allowed to withdraw the application under 
section 108 of the Code of Civil Procedure to 
set aside the decree nisi as also the order 
absolute, may have to be’vacated. In so far, 
therefore, as the appellant seeks to obtain 
the benefit of the sums received by the mor 
gagee before the order absolute was made, if 
is clear that she is not entitled toany remedy 
in the present proceedings. 

Tha only other question which requires . 
decision is, whether she is entitled to the 
benefit of the. payments received by the mort- 
gagee after the order absolute was made on 
the 28th August 1906 and before he abandon- 
ed possession in August 1907. The learned 
Vakil for the appellant has contended that 
an enquiry into this mitter is open to the 
Court under section 244 of the Civil Pro- 
cadure Code, and that section 258 hay no ap- 
plication, inasmuch as that section has not 
been mide applicable to proceedings in morb- 
gage suits by the rules framed by this Court 
under section 104 of the Transfer of Pro- 
perty Act. In support of this proposition, 
reliance has been placed upon the cases of 
Harish Chandra Manlal v. Jagabandhu Dutt 
(3), Kedar Nath v. Kali Ohurn (4), Hatem 
Ali v. Abdul Gaffur (1) and Malitharajuna v. 
Narasinha Rao (5). In our opinion, the cases 
relied upon do not assist the appellant in any 
way. In the firstof these cases, it appears to 
have been contended that it was not compe» 
tent to the Court executing a mortgage-decree, 
which had been made absolute, to taks notice 


“of payments alleged to have been made after 


the date of the order absolute, because sec- 
tion 258 is not applicable to proceedings in 
execution of mortgage-decrees. It was ruled 
by this Court, however, that it was competent 
(3) 7 O. L. J. 581; 120. W. N. 282;3 M. L. T. 202, 


(4) 25 C. 703; 2 O. W. N. 853. 
(5) 24 M. 412, 
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to the execution Court to take notice of these 
payments under sectio1 244, if section 258 
was held inapplicable; as no question of limit- 
ation arose, it was unnecessary to decide whe- 
ther the judgmest-debtor should be allowed 
credit for these paymeuts under section 244 
or 258 of the Code. In the second case, it was 
decided by a Full Bench of this Court that 
section 310A of the Code of Civil Procedure, 
had no application io sales in execution of 
mortgage-decrees. That, of course, is not 
an authority directly in favour of the con- 
” tention of the appellant; and it may be 
observed that inthe case of Dakshina Mohan 
Roy v. Baswmati Debi (6), the decision of the 
Fall Bench was explained and its operation 
was restricted to the question of the appli- 
cability of section 810A to sales in executicn 
mórigage decrees. It was further pointcd 
ut in this case that section 104 of tle 
Transfer of Property Act is an enabling sec- 
tion, and the rules made by the High Court 
under the provisions of that section do not 
limit the applicability of the provisions of the 
Code of Civil Procedure as regards sales held 
in execution of mortgage decrees. The third 
and fourth cases are clearly distinguishable. 
In each of these cases, the question raised 
was, whether secticn 2&8 was applicable when 
an attempt was made by the defendant in a 
mortgage suit to prove that the sum deter- 
mined by the decree nisi had been satisfied in 
part by payment made before the order 
absolute. It was ruled that section 258 had 
no application to a picceeding of this cha- 
racter. This, indeed, becomes obvious when 
we remember, that a proceeding for an order 
absolute is not a proceeding in execution, 
Akikunnissa v, Roop Lal (7), and consequent- 
ly section 258 cannot be appropriately ap- 
plied at that stage of the suit. Bechu v. 
Bechuram (8), Promatha v. Khetra Mohan (9), 
In our opinion, section 258 of the Code of 
Civil Procedure applies ta proceedings in 
execution of mortgage decrees; in this view, 
any payment alleged to have been made to 
the decree-holder and not certified by him 
within the time prescribed by article 173A 
of the Limitation Act of 1877, cannot be con- 
sidered by the execution Court. This view 
(6) 4 0. W. N. 474. ' 
(7) 25 C. 133. 


(8) 10 0. L. J. 91; 1 Ind. Cas, 677. 
(9) 29 C. €51. 
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is supported by the case of Chedumbara Pillai 
v. Raina Ammal (10) which may be difficult to 
reconcile with the decision in Rajeswara v. 
Chath (11). 

The result, therefore, is that the order of 
the District Judge must be affirmed and this 
appeal dismissed, but under the circumstances, 
without any costs, 

Appeal dismissed. 


(s. c. 7 A. L. J. 647.) 
ALLAHABAD HIGH COURT. 
Cryin Revision No. 95 cr 1909. 
May 12,1910. 
Present:—Mr. Justice Karamat Husain. 
MAHANT KIRPALBAN—Appticant ` 
versus 


Musammat RAM DEHI—Obvrosite Parry. 

Criminal Procedure Code (Act T of 1898), s. 195— 
Sanction to prosecute—Appeal pending against decree iw 
the High Court—One statement on oath, another not on 
oath Sanction should not be granted. 

Sanction to prosecute should not be granted during 
the pendency of a regular appeal to the High Court 
from the decree and the proceedings out of which 
the application for sanction arises. 

Sanction should not be granted ona discrepancy 
between the statement made before the Court on 
oath and that recorded in the course of mutation 
proceedings without oath and to which the attention 
of the defendant was not drawn in the course of his 
examination. 


Application for revision against an order 
of the District Judge of Moradabad. 

Mr. Ross Alston (with him Mr. B. E. 
O'Conor and Dr. Tej Bahadar Sapru), for the 
Applicant, í 

Mr. G. W. Dillon (with him Mr. Satya 
Chandra Mukerji), for the Opposite Party. 

Judgment.—lIn the judicial proceed- 
ings before the learned Subordinate Judge of 
Moradabad, certain statements were made by 
the applicant, who had made another state- 
ment in mutation proceedings which was 
not on oath. On the ground of discrepancy 
between the two statements an application 
was made to the learned Subordinate Judge 
to grant sanction to prosecute the applicant 
for perjury. The application was rejected 
by the learned Subordinate Judge. On - 
appeal to the learned District Judge the 
application was granted. The applicant has 
applied to this Court in revision and two 
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pleas are raised before me. The first is that 
the Court below acted with material 
irregularity in granting sanction during the 
_ pendency of a regular appeal to this Court 
from the decree made by the Subordinate 
Judgein the proceedings out of which the 
application for sanction to prosecute arose. 
The second is that the Court acted with 
material irregularity in granting sanction 
based ona discrepancy between the state- 
ment made before the Court of the Sub- 
ordinate Judge and that recorded in the course 
of mutation proceedings which was not on 
oath and to which the attention of the witness 
was not called in the course of his examina- 
tion before the Subordinate Judge. In my 
opinion, both the pleas are well-founded. Ib 
is highly undesirable that sanction should be 
granted while an appeal is pending to this 
Court and this ground is quite sufficient for 
setting aside the order of the lower appellate 
Court, I, therefore, set aside the order of the 
lower appellate Court granting sanction to 
prosecute the applicant. 
Application allowed. 





(s.c. 7 A. L. J. 653.) 
ALLAHABAD HIGH COURT. 
Secoxp CIVvIL Apprat No. 781 or 1909. 
May 12, 1910. 

Present:-~Mr, Justice Banerji. 
JAGANNATH—Deresx DANT—— APPELLANT 

j versus 
- GOLA AND ANOTHER PLAINTIFFS — 
RESPONDENTS. 

Pre-emption —Wajib-ul-arz —Construstion—Right in- 
tar sa—“Sab se karibi rishtadar.” 

A Wajib-ul-arz contained the following terms; 
“Jab koi hissedar apni milkiyat muntakil karna chahe 
to haq shafa ka weal sab se karibi rishtedar ko jo ws 
gaon men hissa rakhta ho hasil hoga. Dar surat nv 
hone kisi aese rishtedar ke kissi aur hissadar ko jo 3 
patti men hoga”: 

Held, that the Wajib-ul-arz gavo priority to that c2- 
sharor who was the nearest rolative among all 
relatives. Held, further, that the right existed 
among the pre-emptors inter se. 

Second appeal from the decision of the Dis- 
trict Judge of Banda, confirming a decree of 
the Subordinate Judge of Banda. 

Mr. Lachmi Narain(for Mr. Benode Bihari), 
for the Appellant, 

Mr. Purushottam Das Tundan, for the Re- 
spondents. 

Judgment.—The only question in 
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this appeal, which-has arisen out of a suit for 
pre-emption, is whether the plaintiffs hive a 
preferential right of pre-emption in respect of 
the property purchased by the vendee-ap- 
pellant. The wajib-ul-arz provides for two 
classes of pre-emptors, first, the nearest rela- 
tive of all, who owns a share in the village, 
and, second, any other co-sharer in the same 
patti or thok. The plaintiffs claim to be tho 
nearest relation of the vendor, as also his co- 
sharers. The vendee also is a co-shaver of the 
vendor, but it was fonnd by the Court of 
first instance that either he is no relative of 
the vendor or is a very remote relative. On 
this point the lower appellate Court has ex- 
pressed no opinion. But both the Courts be- 
low have found that the plaintiffs are the 
nearest relatives of the vendor andown a 
share in the village. Those Courts according- 
ly have held that the plaintiffs have a pre- 
ferential right of pre-emption. It is con- 
tended inthis appeal that under the terms 
of the wajib-ul-arz all the relatives stand on 
the same footing and as between them a 
nearer relation has no priority. This con- 
tention would render the words “sab se garibi 
rishteday’, (the nearest of all co-gharers) in the 
wajtb-ul-arz superfluous and unmeaning, 
Priority of right is given not to every co- 
sharer who is a relative of the vendor but to 
the co-sharer who is his nearest relative 
among all relatives. The plaintiffs have been 
found to be the nearest relatives and, there- 
fore, under the wajzb-ul-arz they have thie first 
right to claim pre-emption, The wajib-ul- 
arz does not confer that right only in the 
ease of a purchase bya stranger. I agree 
with the view taken by the Courts below and 
dismiss the appeal with costs including fee on 
the higher scale. 

i Appeal dismissed. 


(s. c. 7 A. L. J. 655.) 
ALLAHABAD HIGH COURT. 
Seconp Cryin APPEAL No. 891 os 1909. 
May 16, 1910. 

Present: —Mr. Justice Richards and 
Mr. Justice Tadball. 

MEGH RAJ AND OTHERS —PLAINTIFFS — 


APPELLANTS 
versts 
HARGAYAN AND otHeRs—DerenDants— 
~ RESPONDENTS. 


Contract Act (IX of 1872), ss. 16, 19 A—Uneon. 
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scionable bargain--Undue influence —Bucessive rate of 
interest-—~Compound — interest—Presumption—Unfair 
dealing. 

The Court’s power to interfere with unconscionable 
contracts on the ground of excessive interest is limited 
to the provisions of Contract Act. Where the interest 
is excessive having regard to the security, it is neces- 
sary to find also that the lender was in a position to 
dominate the Will of the borrower when the contract 
was entered into before any presumption can arise 
that the contract was induced by undue influence. 


Bal Kishen Das v. Madan Lal, A. W. N. (1907) 55; 
29 A. 308; 4 A. L, J. 222, distinguished. 

Dhanipal Das v. Maneshar Bakhsh, 28 A. 570; 
40. L.J. 1; IM, L. T. 205; 3 A. L. J. 495; 9 O. C. 188; 
8 Bom. L. R. 491; 10 C. W. N. 849; 16 M. L. J. 292, 
referred to. x : 

Per Tudball, J.— 

Unless there is unfair dealing the Court must enforce 
the contract made by the parties, 

Secund appeal from a decree of the Dis- 
trict Judge of Meerut, confirming a decree of 
the Munsif of Meerut. 

Dr. Tej Bahadur Sapru, for the Appellants. 

Mr. Balaram Chandra, for the Respondents. 


Judgment. 

Richards, J—This appeal arises out of a 
| Nih to enforce a mortgage. The only ques- 
n which has been argued in the appeal 
that the Court below was nob justified in 
-7 reducing the interest from the contractual 
rate of 15 percent. per annum compound 
interest to 15 per .cent. simple interest 
all through. There appears to be no 
reason for setting aside the contrdct of 
` the parties save the fact that the rate of in- 
terest was 15 percent. compound interest with 
half-yearly rest, coupled with the fact that 
security was considered by the Court below to 
be good security. The learned Judgein re- 
ducing the interest said: “This is, in my 
opinion, an unconscionable rate on what was 
apparently a perfect security. The Court has 
absolute diseretion to reduce the interest in 
such a case even when the point is not rais- 
ed.” He then refers to the-case of Balkishen 
Das v. Madan Lal (1). The facts of that case 
were very different from the facts of the 
present case as will appear on a reference to 
the report. At the time of the execution of 
the bond the borrower was heavily indebted 
to the lender, He was an extravagant and 
dissipated man and the terms of the-contract 
were undoubtedly hard and unconscionable, 
Not only was the rate of interest extremely 
high, Rs, 37-8 per cent. per annum with six- 

(1) A. W. N. (1907) 55; 29 A. 808; 4 A, L. J 222. 
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monthly rest, bub the bond contained other 


onerous terms: As I was party to the deci- 
sion in Balkishen Das v. Madan Lal, (1) and 
I think the case has been alittle misunder- 
stood, I desire to say afew words on what 
I conceive to be the law on this question. In 
my opinion the Court’s power to interfere 
with contracts in cases like the present is 
limited to the provisions of the Indian Con- 
tract, Act. Section 19A. of that Act provides 
that “when consent to an agreement is caused 
by undue influence, the agreement is a contract 
voidable at the option of the party whose con- 
sent wasso caused. Any such contract may 
be set aside either absolutely orif the party 
who was entitled to avoid it has received any 
benefit thereunder upon such terms and condi- 
tions as to the Court may seem just.” In 
order tosee what is meant by the expression 
undue influence’ we have to look to the provi- 
sions of section 16, clauses (1) and (2). Then 
comes clause (3) which is the only clause 
that could possibly apply to a case like the 
present. This clause provides that “where 
a person who is in a position to. dominate the 
‘Will of another enters into a contract with 
him and the transaction appears, on the face 
of it or on the evidence adduced, to be uncon- 
scionable, the burden of proving that such 
contract was not induced by influence shall 
lie upon the person ina position to dominate 
the Will of the other.” Now, assuming for 
the purposes of argument that the Court is 
entitled to hold a bargain to be unconscionable 
merely on the ground that the rate of in- 
terest is excessive having regard to the secur- 
ity, it is necessary. to find also that the lender 
was in a position to dominate the Will of the 
borrower when the contract was entered into 
before any presumption arises that the con- 
tract was induced by any influence. There is 
nothing in ‘the present case to suggest that 
the lender was in a position to dominate the 
Will of the borrower. See also Dhantpal Das 
v. Maneshar Bakhsh Singh (2). I think the 
appeal should be allowed. oe 

Tudball, J—TI fully agree. In all cases of 
this kind the Court must look to the facts and 
circumstances of the case and unless in a case 
there is unfair dealing the Court must enforce 
the contract made by the parties. In the 
present case, there is absolutely nothing to 

(2) 28 A. 570 at p. 588; 40. L. J. 1; 1 M. L. T. 205 


3 A. L.J. 495; 9 0. C. 188; 8 Bom. L. R. 491; 10 ¢ 
W. N. 849; 16 M, L, J. 292, 
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suggest that there was undue influence of any 
sort or any unfair dealing on the part'of the 
lender, and I can see no just reason why any 
relief should be given to the debtor under 
these circumstances. I would also admit the 
appeal. 

By tae Court.-—Order of the Court is that 
we allow the appeal, modify the decrees of 
both the Courts below and decree the plain- 
tiffs’ claim for Rs. 903-3-0 plus simple interest 
from the date cf suit at 6 per cent. per annum, 
as the plaintiffs waited for along time. We 
direct that the parties a) ride their own costs 
in all Courts: We exte:}d the time for pay- 

‘ment to the 16th of Novimber, 1910. 
Decree modified. 
f 
a s 
(s. 0. 7 A. LJ. 660.) 
ALLAHABAD HGH COURT. 
First Civit APPRAL No. 296 or 1902. 
May 18, L910. 

Present:—Sir John Si anley, Kr., Chief 
Justice, and Mr. Justice Griffin, 
MUHAMMAD SAL'M—Praryrirr— 
APPEL iNT 
versut 
SADAR-UD-DIN BUG AND OTHERS— 
DEFENDANTS —H ESPONDENTS, 

Pre-emption—Swit based on! Wajib-ul- ará —Incidents 
of Muhammadan Law not to b | impor ted. 

Ina suit based on a Wo jib-u-larz, whether the 
Wajib-w-larz records a cont act or custom, no new 
incidents, not mentioned init, should be imported 
from Muhammadan Law unle3s it was the manifest 
intention of the parties that they should be so 
imported. 

Shah Ghulam Hazrat Maso im v. Nur Ahmad, S. D. 
A. (1860) 862, Chowdhree Brij Lal v. Rajah Goor 
Sahai, N. W. P. CF. B.) 1866 67, 96, followed. 

First appeal from the decree of the Sabor- 
dinate Judge of Azamgarh. Å 

Mr. Abdul Raoof (with him the Hon'ble 
Mr. Sunder Lal), for the Appellant. 

Mr. Muhammad Ishaq (with him Mr. B. E. 
O'Conor and Dr. Tej Bahadur Sapru), for the 
Respondents. 

Jsudgment.—tThis appeal arises out 
of a suit for pre-mption of zamindari property 
consisting of sharesin 47 villages in the 
Azamgarh district. The plaintiff based bis 
ciaim to pre-empt this property upon a custom 
of pre-emption as set out in the wajib-ul-arzes 
of the villages and also on the principles of 
Muhammadan Law. The plaintiff claimed to 
be the hissadar garibi of the vendor and as 
such entitled to pre-empt as against the 
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vendee. The Court below foun] in plaintiff's 
favour and decreed the suit in ful! except as 
regards one village, viz., Chak Girwi in which 
it was held that both plaintiff and the pre- 
emptor had equal rights, and it was directed 
that the plaintiff could obtain half the share 
in Chak Girwi upon paymentof Rs. 30. The 
defendant-vendee appeals against this decree. 
The learned Advocates in this case have gone 
through the wajib-ul-arzes in the remaining 
46 villages and have satisfied themselves that 
in all these wajzb-ul-arzes there is aright of 
pre-emption recorded in favour of the hissadar 
garibi. The contention on behalf of the 
vendee-appellant in this Court is that whether 
the expression ‘hissadar garibi is understood 
as meaning near relative or merely a near co- 
sharer, in either alternative the defendant 
vendee stands on an equal footing with th 
plaintiff pre-emptor and that, therefore, the 
latter has no preferential right under the pro- 
visions of the wajib-ul-arzes. The genealogical 
tree which is set out at page 10 of the paper- 
book showsthat both parties, thatis, the vendee 
appellant and the pre-emptor are both related 
in some way or other to the vendor and if 
hissadar garibi be interpreted as meaning a 
near relative, they both come under that 
category. An examination of the khewats 
discloses the fact that both the appellant 
and the pre-emptor are recorded in each of 
the villages in the same sub-division of the 
khewut. The reason why the Court below 
has given preference to the plaintiff is as 
stated in the judgment. “Having regard to 
the signification of the words ‘hdssadar qaribi’ 


-ITam of opinion that the plaintiff may be 


more aptly termed a ‘near co-sharer’ of the 
vendors than the defendant-purchaser whose 
name is separately shown in the khewat in 
another line, although both of them appear in 
the same khata.” The learned counsel for 
the respondent very properly abandoned the 
line of reasoning upon which the Court below 
gave the preferential right to the plaintiff. 
pre-emptor. Itis obvious that as both par 
ties are recorded as holding shares iu 
the sasme sub-division of .the khewat there can 
be no distinction drawn between them, that 
is, they both stand onthe same level. The 
conclusion, therefore, we have come to is that 
if hissadar qaribi be interpreted as meaning a 
near relative or near co-sharer, the vendee 
appellant before us stands on an equal 
footing with the plaintiff and his rights by 
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purchase of the property should not have 
been interfered with. The learned counsel 
for the respondent attempted to support the 
judgment of the Court below on another 
ground, vis., that according to Muhammadan 
Law both parties being Muhammadans and 
_ having an. equal right of pre-emption his 
clients should at least obtain-a decree for pre- 
emption of one-half of the property. His 
contention is that he is entitled to fall upon 
the Muhammadan Law as the fundamental law 
of pre-emption. He has not cited to us any 
> precedent for the position he has taken up in 
this case,and it appears to us that there is a 
strong current of authority against it, In the 


decision of Shah Ghulam Hazrat Masoom v.. 


Nur Ahmad (1), a somewhat similar question 
was held that the general rule of Muham- 
adan Law on the subject of pre-emption can- 
pi: be pleaded in bar of the special covenant 
entered into by the co-parceners of an estate 
-defining particularly the rights of pre-emp- 
tion in respect to that estate. In Chowdhree 
Brij Lal v. Rajah, Goor Sahat (2), we 
find the following passage: We do not 
mean to lay it down that a pre-emptive con- 
dition in a wajib-ul-arz may not be so ex- 
pressed as to indicate that the Muhammadan 
-custom of pre-emption prevails, and in 
such case, ib will be undoubtedly the duty 
ofthe Court, if called on to decide on the 
validity of a claim ‘preferred ‘under sich a 
condition, to decide upon its validity with 
reference to the special provisions of the 
Muhammadan Law. But if no clear expres- 
sion is found that the parties intended that 
the Muhammadan right of pre-emption should 
be recorded as prevailing, and if on the con- 
trary the words indicate a course differing 
from the requirements of the Muhammadan 
Law to be pursued by. the vendor and the 
-would-be purchaser, then the stipulations of 
the wajtb-ul-arz and those stipulations alone 
are to be regarded, and the Court must pass 
its decree with reference to the proof afford- 
ed, that those stipulations have or have “not 
been performed. In our view, if the wajib- 
ul-arz is to be regarded as a contract, the 
_same laws of interpretation are to be applied 
as to other contracts; if, on the other hand, 
it isto be regarded asa record of usage or 
custom, the custom, (if the terms of the 
instrument be clear) may be assumed to be 


(1) 8. D. A. (1860) p. 862. 
(2) N. W, P. (F. B.) 1866-67 p. 96. 
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recorded, with all the incidents, which are 
admitted to attach to it, and no new in- | 
cidents not mentioned in the record ought to 
be imported into it, unless it be the manifest 
intention of the parties that they should 
be so imported.” A later decision is to 
be found in the case of Naztr-ud-din v. 
Kadir Baksh (8), in which it was held by 
Edge, C. J., and Banerji, J., as follows:—‘“It 
appears to us that there can exist a lawful 
and a reasonable custom in a mahal which ex- 
cludes the broad application of the Muham- 
madan Law of pre-emption and limits the 
right of pre-emption to share-holders and 
to share-holders in the particular mahal 
in which the property is sold. If it were not, 
so, the confusion would be immense, One seb 
of persons not share-holders in a mahal, and 
who have not, amongst the Muhammadans,. 
the first right of pre-emption, would be claim- 
ing pre-emption as against other persons, 
who as near co-sharers, would, under the 
wajib-ul-arz, have the first right of pre-emp- 
tion according to the enstom.” Apart from 
these authorities we are of opinion that the 
position taken up on behalf of thesespondents 
is untenable. We are confirmed in “his view 
by the authorities to which we have re “erred. 
We allow this appeal and set aside the a ee 
of the Court below except as regards a sh. ON 
in Chak Girwi. The decree of the Court be-. 
low in respect of that particular village- is 
affirmed provided the money, viz., Rs. 30, is 
paid within two months from this date. If 
the payment is not made, the suit with regard 
to Chak Girwi also will stand dismissed. 

, The appellant will have costs in this Court 
and in the Court below, in this Court includ- 
ing fees on the higher scale. 


: Appeal decreed, 
(3) A. W. N. (1894) 193. 





(8.0. 7 A. L. J. 664.) 
ALLAHABAD HIGH COURT. 
LETTERS Patent APPRAL No. 6 or 1910. 

A May 13, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
BALDEO SAH AI—Derenpant-—-APPELLANT 
Versus 
SUNDER KUAR AND aNnoTHER— PLAINTIFFS 


— RESPONDENTS, 
Transfer by signing as a witness—Estoppel by 
attestation, 
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À brought a suit against B for possession of a 
certain piece of land. B pleaded that he was absolute 
owner of the land. In support of his case B produced 
a lease executed by himself in favonr of one C, to 
which A was a marginal witness. In the deed there 
was a recital that B had become the owner of the 
structures standing on the land and that A had no 
concern with the said land: Held, that a title to the 
Jand cannot be transferred by a more recital in a lease. 
The recital in this case was, no doubt, evidence which 
the Court could weigh when investigating a claim to 
the property, but as il stood by itself, it was wholly 
insufficient so as to transfer the title in immovable 
property to B: 

Held, further, that under the circunistances A was 
not estopped from asserting her claim against B, 

Appeal under section 10 of the Letters 
Patent from the following judgment of Mr. 
Justice Richards, confirming a decree of the 
District Judge of Meerut. 

Richards, J,— This suit originated in a 
claim by the plaintiff to recover possession 
of a portion of a field on which some flour 
mills had been recently erected. The defen- 
dants to the original suit pleaded a lease. The 
lease had been made by Baldeo Sahai, the 
appellant here, and he was made a defendant 
at his own request. Baldeo Sahai was the son 
of the sister of the husband of the plaintiff. 
Baldeo Sahai in making the lease (eraftily 
perhaps) got the plaintiff, Musammat Sunder 
Kuar, to be a witness to the lease, and the 
consequence is that although the lower appel- 
late Court decided that the site of the flour 
mills belonged to Musammaé Sunder Kuar, 
it held that she would not insist upon the 
removal of the flour mills because she had 
been a witness to the lease. The flour mills are 
of considerable value, and lessees pay a month- 
- ly rent of Rs.6. No appeal was taken from 
the decision of the Court below so far as the 
lessees of the flour mills are concerned. Both 
the Courts below, however, decided that 
Baldeo Sahai had no,title whatever and they 
_ gave a decree to Musammat Sunder Kuar as 
against him. Baldeo Sahai was, as I have 
already pointed out, a near relation of the de- 
ceased husband of the plaintiff, and I quite 
agree with the finding cf the Court below 


that nothing that happened in the lifetime of ° 


Ganga Ram, his uncle, could have conferred 
on him title by adverse possession. 

Baldeo Sahai, however, in his written 
statement, paragraph 6, pleaded that Ganga 
Ram, the husband of the plaintiff, gave the 
land in dispute to the vendor of the answer. 
ing defendant and his predecessors at a yearly 
rent of Rs. 4-8-0 for the construction cf 
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houses and shops, and he alleges that he has 
acquired all the rights of the persons to 
whom the land was given for building pur- 
poses, and he now contends that the rights 
which he so acquired entitle him in perpetuity 
to the field in question, and accordingly he was 
entitled to make the lease to the lessees, and 
that he is entitled to get the rent payable 
under the lease as also the rent of any other 
house on the field, and that the most that he 
can be called upon to pay is the Rs. 4-8 0, 
which Ganga Ram, his uncle, used to collect 
and ont of charity allowed to his nephew. This 
question certainly has not been gone into by 
either of the Courts below. Looking through 
the record I find that there may be some evi- 
dence of Baldeo Sahai having paid somewhat 
substantial sums to acquire the interests of 
some one or more of the owners of the houses 
situate in the field in dispute. It may be 
that Baldeo Sahai merely acquired right to 
the materials. I do not wish to be taken as 
expressing any opinion on these questions. I - 
refer the following issues to the Court below 
for trial:—-(1) Did Ganga Ram, and if so 
when and how, give the land in dispute 
to any and what person for building pur- 
poses? (2) If the land was so given, what 
was the interest acquired? Did the per- 
son to whom the land wasso given acquire 
any perpetual right in the land? (3) Was 
the right which they acquired capable 
of being disposed of? Did the persons to 
whom such rights were given acquire thereby 
the right to erect fresh buildings, for example, 
floor mills worth Rs. 4,000. The onus of 
establishing by evidence the acquisition of 
rights of the nature indicated above will be 
upon Baldeo Sahai. The Court may take 
additional evidence if it thinks desirable to 
do so. Ten days will be allowed for objection 
om return of the findings. 

Mr. Jogendro Nath Choudhri (with him Mr. 


` Surendro Nath Sen and tue Hon'ble Mr. Moti 


Lal Nehru), for the Appellant. 

Mr. M. Tehing Khan, for the Respondents. 

J udgment.—this appeal is concerned 
with a small piece of land which was former- 
ly inthe ownership and possession of the late 
Pandit Ganga Ram. The plaintiff, Musammat 
Sunder Kuar, in the suit out of which 
this appeal has arisen, claimed to be entitled 
to the property in question. Her suit has 
been decreed by both the lower Courts in res- 
pect of portion of her claim, and the learned 
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Judge of the Court before whom a second 
appeal was heard, dismissed the appeal. 
Hence this appeal under the Letters Patent 
has been preferred by the defendant, Pandit 
Baldeo Sahai, who claims to have established 
his right to the property. His claim is based 
upon the fact that a lease was executed 
by him on the 15th of April, 1906, in favour 
of Tirbeni Sahai and Raghu Nath Sahai for 
a term of 15 years at arent of Rs. 6 per 
mensem. To this lease Musammat Sunder 
Kuar wasa witness. Her thumb mark appears 
on the document and it has been established 
to the satisfaction of the lower appellate 
Court that not merely did she witness it but 
that she was aware of the contents of the 
document. Jtis contended that in view of 
these facts she cannot succeed ina suit to 
have her right to the property declared. Her 
title has been established by satisfactory 


™ yidence, but it is said that in view of the 


_zecitals in this document her right must be 
treated as having been transferred to Pandit 
ded Sahai who is shown to have, had no 
auwterest whatever in the property outside the 
transaction to which we have referred. In 
this document it is stated that Baldeo Sahai 
had become the owner and possessor of the 
structures standing on the land and that 
Musammat Sunder Kuar had no concern with 
the said land. Whether or not the signature 
of Musammat Sunder Kuar was obtained to 
this document fraudulently appears to us to 
be quite immaterial. A title to land cannct 
be transferred by a mere recital in a lease. 
The recital in question is, no doubt, evidence 
which the Court must weigh when investi- 
gating a claim to the property; but if it 
stands by itself it is wholly insufficient so as 
to transfer the title in immovable property 
to a person in-whose favour the recital has 
been made. In view of this itis clear that 
Baldeo Sahai has acquired no title by virtue 
of the recital. The Court below has held, 
and this is not a matter now before us, that 
Musammat Sunder Kuar cannot now set up 
her title as against the lessees. The doctrine 
of estoppel has been applied in their case, 
but it would be carrying this doctrine too 
far to hold that its operation under the cir- 
cumsiances of this case extended so far as to 
transfer the interest of this lady to a person 
who is found to have had no interest what- 
ever in it previously. We think the de- 
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-cision of the learned Judge of this Court is 
right and dismiss this appeal with costs. 
Appeal dismissed. 


(s. c. 8 M. D. T. 53.) 

MADRAS HIGH COURT. 
Seconp Civiu AreraL NO, 741 or 1907. 
February 11, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Miller. 

Toe SECRETARY or STATE ror INDIA 
in COUNCIL—D srenpant—APPELLANT 
VErSUS 
M. K. SUBBA ROW or KURNOOL— 


PLAINTIVE-—-RESPONDENT. 

Madras Irrigation Rules, Rules 2, 8—<“Full water- 
rate,” meaning of. 

The words “Full water-rate’ in rule 2 mean full 
water-rate in respect of wet cultivation and not full 
water-rate in respect of the crop actually raised, wet 
or dry as the case may be. “Full” means something 
different from “whole”. 


Second appeal againstthe decree of the 
District Court of Kurnool, in A. S. No. 25 of 
1906, presented against the decree of the 
Court of the District Munsif of Kurnool, in 
0. S. No. 610 of 1904, 

Judgment.—tThe rule in question is 
not easy to construe but we have come to the 
conclusion that the view taken by the Munsif 
was right. 

It seems to us clear that the words ” Full 
water rate” in rule 2 means full water-rate 
in respect of wet cultivation and not full 
water-rate in respect of the crop actually 
raised,wet or dry as the case may be. We 
are not prepared to say that the same words 
inrule 3 should be construed as bearing a 
different meaning. It seems to us that 
“Full” means something different from 
“whole. ” If it doesnot, the word is redun- 
dant. It was argued on behalf of the re- 
spondent that * Full ” means without. the 
deduction in the case of “lift?” which gives 
the cultivator the benefit of the lower scale. 
lf this is the meaning, the cultivator, after 
the 10 years, would have to go on cultivating 
without being entitled to any deduction for 
baling which is altogether unreasonable and 
contrary to the rules with reference to deduc- 
tion for baling. 

The charge is leviable on the whole block 
whether itis irrigated or not. Ifthe re- 
spondent is right, there would be no provi» 
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sion in a case where a wet crop was raised 
on part ofthe land, a dry crop on another 
part, anda part left uncultivated as to the 
rate payable in respect of the land which 
had been left uncultivated. 

The appeal must be allowed and the de- 
cree of the District Munsif restored. 
Each party will bear his 

throughout. 


own costs 


Appeal allowed, 





(s. ©. 8 M. L. T. 71) 
MADRAS HIGH COURT. 
Seconp Civin Aerran No. 1083 or 1907. 
January %8, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr, Justice Krishnaswami Aiyar. 
ANANTARAMA MADYASTHA— 
DsFenDANT—~A PPELGANT 
versus 
MANDARTHI SHRINIVASA ADIGA AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 

Hindu Law-~—Jeint jamily—Manager—Discharge-— 
Eldest member—Suit by eldest member after he attains 
ma jority—Limitation. 

In a joint Hindu family the manager is competent 
to give a valid discharge on behalf of all and the 
senior in age becomes the manager on attaining 
majority. A suit brought three years after the 
attainment of majority by him is barred. 

Vigneswara v. Bapayya, 16 M. 436; referred to. 

Ahinsa Bibi vy. Abdul Khader Saheb, 25 M. 26, dis- 
tinguished. 

Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suits Nos. 176 and 184 of 1906, presented 
against the decree of the District Munsif of 
Udipi, in O. S. No. 37 of 1905. 

Judgment.—aAs regards the sum 
of Rs. 154-8-0 it is found by the District 
Judge that the amount has not been paid 
and that the suit is in time as the 2nd plain- 
tiff attained majority within three years before 
suit. The case of Ahinsa Bibi v. Abdul 
Bader Saheb (1) does not support the judge. 
That was the case of co-heirs of a deceased 
Muhammadan when one of them is not entitled 
to give a discharge on behalf of all. As point- 
ed outin that very case and, as laid down 
in Vigneswara v. Bapayya (2), itis otherwise 
in the case ofa joint Hindu family in which 
the manager is competent to give a valid dis- 
charge on behalf of all. In the present case 


(1) 25 M. 26. (2) 16 M. 436, 
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the Ist plaintiff attained majority in 1901 
and was presumably the manager as the 
senior in age, competent to give a valid dis- 
charge. The suit having been brought more 
than three years aftér he attained majority 
it is barred as regards the sum of Rs. 154 
and odd. 
The next item isasum of Rs. 300 due on 
a pro-note taken in the defendant’s name. 
It is admitted that the sum was recovered 
within three years before suit and so no 
question of limitation arises with regard to it, 
As regards the movables it is not shown 
when they were returnable to the plaintiffs, 
The suit as regards them is not, therefore, 
shown to be barred. We modify the decree 
of the lower appellate Court by disallowing 
the sum of Rs. 154-8-0 with interest thereon. 
The second appeal is otherwise dismisse 
The parties will pay and receive propor 
tionate costs, 


Decree modified. 


(s.c. 8 M. L. T. 73.) 

MADRAS HIGH COURT. 
ORIGINAL SIDE Orvis Arerat No. 83 or 1906. 
March 3, 1910. 

Present:—* ir Arnold White, Chief Justice, 
and Mr. Justice Sankaran Nair. 

R. M. M. RAMANADAN CHETTY & Co. 
AND OTHERS—~D &FENDANTS— APPELLANTS 
versus 
K. M. ABDUL KARIM SAHIB ano 
OTHERS—— PLAINTIFFS AND DEFENDANTS — 

i RESPONDENTS. 
Claim for joint debt—Counter-claim against each 
plaintif —High Court Rules, Original Side, Rule 47, 
When two or more plaintiffs sue for a joint claim, 
the defendant may set up as against each individual 
plaintiff separate countor-claims. 
Manchester and Sheffield Railway Co. v. Brooks, 2 Bx. 


D. 243, 46 L. J. Ex. 244; 86 L. T. 103; 25 W. R. 413, 
followed. 


The Court hasa discretion under the Rules to 
decline to allow the counter-claim to be set up. 
Convenience is the test and avoiding the multiplicity 
of suitsis the object in deciding questions of this 
character. 


Appeal from the judgment of the Hon’ble 
Mr. Justice Boddam, dated 2nd November 
1906, in the exercise of the Original Civil 
Jurisdiction of this Court, in ©. S. No. 102 
of 1905. 


Judgment.,—In this caso the plaintiffs 


—-—~_counter-claims. 


£68 


INDIAN OASES. 


[1910 


SHRUVARARAYAN UY. PULTHIA KOVILA KATTI VARARAYAN. 


and the 2nd defendant carrted on business 
as partners, and their claim against the Ist 
defendant is a joint-claim as partners. In 
his written statement the Ist defendant sets 
up counter-claims against the members of 
the partnership individually. Boddam, J., was 
of opinion that these separate claims could 
not be set up by way. of counter-claim against 
the joint-claim of the plaintiffs. The questicn 
turns on the construction of Rule 47 of the 
Original Side Rules. This rule is taken from 
Order XIX, Rule 3, of the English Rules of 
the Supreme Court. It was held in Man- 
chester and Sheffield Ratlway Company v. 
Brooks (1), that when two or more plaintiffs 
sue for a joint-claim the defendant may un- 
der the Judicature Act and Rules, set up as 
against each’ individual plaintiff separate 
The correctness of this deci- 
„Jn is questioned in Lindley on Partnership, 
_Adition 7, page 331, but the decision would ap- 
7 pear to have been accepted generally in Eng- 
land, and we are prepared to follow it here, 
Itis obviously desirable that in order to avoid 
multiplicity of suits, questions of this cha- 
racter should be disposed of in one action, un- 


less any inconvenience would arise, by their . 


being so disposed of. If any inconvenience 
would arise the Court has a discretion under 
the rule to decline to allow the counter-claims 
to be set up. We are not prepared to say 
that in this case any inconvenience would 
result from the trial of the claim and the 
counter-claims in the same suit. Ib is ad. 
mitted by the members of the partnership that 
there were dealings between the Ist defen- 
dant and the plaintiff and the 2nd defen- 
dant. This being so we must send the case 
back to the Original Side for findings on the 
4th and 5th issues. The Judge will receive 
fresh evidence if he thinks fit todo so. The 


lst defendant's plea of limitation to the plain- ` 


tiff’s claim is not pressed. 

Jn compliance with the above judgment 
the Hon’ble Mr. Justice Wallis in the exer- 
cise of the Ordinary Original Civil Jurisdic. 
tion of this Court, submitted the following 

FINDING. 

Mr. 
counter-claim does not press the defence of 
limitation on behalf of 2nd to 5th plaintiffs in 
answer to the counter-claim and admits the 


amount of such counter-claims. The lst de- 
(1) 2 Ex. D. 248; 46 L. J. Ex. 244; 86 L. T. 103; 25 
W. R. 413. 


Ramasamy Iyer as regards the 3rd, 


fendant waives the costs of the counter-claims 
in this Court. There is no agreement as to 
the costs of the appeal which are for the 
appellate Court. The resultis that thera 
must be finding by consent in favour of the 
lst defendant on all three counter-claims 
mentioned in para, & of lat defendant’s written 
statement and that they or none of them are 
barred. 

The appeal came on for final hearing .and 
the Court delivered the following 

Judgment.—on the findings and by 
consent lst defendant will get a decree on 
his counter-claim for Rs. 8,783-9-l] with in- 
terest at 12 per cent.from date of written 
statement, up to date of plaintifi’s decree and 
subsequent interest at Gper cent. There will. 
be no order as to the costs of the counter-claim ` 
in the Court below. In this Court the Ist 
defendant will have his costs of the appeal. 
The Vakil’s fee will be calculated on the 
amount of counter-claim allowed. 

| Decree in O.'S. No. 36 of 1907 will stand. 
Decree modified. 





(s. c. (1910) M. WN. 285.) 
MADRAS HIGH COURT. 
Seconp Civin APPEAL No. 1315 or 1907. 
February 15, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr, Justice Krishnaswamy Aiyer. - 
SHRUVARARAYAN alias ANUJAN 
KUNJUNNI RAJA AND oTHERS— 
DEFENDANTS—APPELLANTS 
versus 
PULTAIA KOVILA KATTI VARA- 
RAYAN alias UNNI ANUJAN RAJA 


AND OTHERS——PLAINTIFF3——RESPONDENTS, 

Contribution, suit for—Costs to be recovered fram 
plaintif’s and defendants —Bona fide parties. 

A suit was brought for maintenance against a 
karnavathi and her anandravans which was decreed 
against the former and dismissed with costs against 
the latter, The present suit was brought for 
contribution by some of the plaintiffs in that suit, 
from whom the costs were recovered, against others: 
Held, that as there’ was no misconduct on the part 
of the plaintiffs in impleading tho anandravans as 
defendants and as costs had been ordered in a 
bona fide litigation, the defendants were bound to 
contribute, 

Ali Sahib v. Syed Ibrahim Sahib, 26 M. 373 at 
p. 375, referred to, 

Merry yweather v. Nivon, ‘16 R. R. 810; 8. Term Roport 
186, doubted. 

Second appeal against the decid of the 
Subordinate J udge’ s Court of South Malabar 


at Calicat, in A. 5. No. 620 of 1906, TA 
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against the decree of the Court of the Addi- 
tional District Munsif of Calicut;.in O. 8. No. 
493 of 1905, 

Mr. O. V. Anantakrishna Tyer, for the Appel- 
lants. 

_Judgment.—tThis is a snit for con- 
tribution for costs recovered from the plaintiffs 
and defendants sued as plaintiffs. That suit 
was for maintenance against a karnavathi and 
her anandravans. The suit was decreed against 
the karnavatht but dismissed with costs 
against the anandravans. Looking at para- 
graph 14 of the judgment in that case Exhibit 
ILI, we are not disposed to think that the 
joinder of the other defendants in that case 
was otherwise than bona fide. We agree with 
the Munsif in the present case in holding that 
the defendants have failed to show that there 
wasany misconduct in the plaintiffs in implead- 
ing the defendants whose costs they were 
made to pay. The rule in Merryweather v. 

- Ndwon (1),is one of doubtful expediency. It 
© vertainly is not io be extended to cases where 
costs have been ordered in a bona fide litiga- 
tion, see Shakul Kumeed Ali Sahib v. Syed 
Ibrahim Sahib (2). We must dismiss the se- 
cond appeal. i 

Apreal dismissed. 


(1) 16 R. R. 810; 8.Term Report 186. 
(2) 26 M. 373 atp. 375.. 
(s. c, (1910) M. W. N. 802.) 
MADRAS HIGH COURT. 
First Civie Arrear No. 119 or 1906, 
February 28, 1910. 
_Present:—Mr, Justice Miller. i 
ANSUR SUBBA NAIDU AND ANOTAER— 
DETENDANTS— APPELLANTS 
CETEUS ; 
BATHULA BEE BEE SAHIBA AND 
OTHERS-— PLAINTIFFS- RESPONDENTS. 
Tendor and purchaser—Vendee understanding to pay 
debs due frém vendor to a third person—Failure of ven- 
dee—Cause of action—Damages-—Costs. 

The defendants purchased property from the plain- 
tif undertaking to pay a price or part of it tu his 
creditor or creditors. For three years they failed to 
make any payment and thus left-the plaintiff in the 
position that property other than that sold was still 
mader encumbrance though it ought to have been free 
from encumbrance. The property was not actually 
sold as threatened by the creditors. The defendants 
satisfied the claim after suit: . 

Held, that the plaintiff had a cause of action at the 
date of suit and that he was entitled to costs though 
the defendants satisfied the claim after suit. 

Appeal against the decree of the District 
Court of Nellore, dated 11th April 1906. 

2 : 
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Mr. P. R. Sundara Iyer, for the Appellants. 
fessrs. T. Prakasam and T., V. Seshogiri 
Aiyer, for the Respondents. 

Judgment. —The appeal is for costs 
only. The lower Court has given costs to the 
plaintiff although the Ist and 2nd defendants 
satisfied the claim after suit. If the plaintiffs 
had a vause of action, the payment after suit 
would be no reason for refusing his costs, and 
the appeal is, therefore, grounded on the con- 
tention that he had no cause of action. 

The defendants purchased property from 
the plaintiff undertaking to pay the price or 
part of it to his creditor or creditors. For 
three years they failed to make any payment 
and thus left the plaintiff in the position that 
property other than that sold was still under 
encumbrance when it ought to have been 
freed from encumbrance. Though the property. 
had not been actually sold up as threatened 
by his creditors, still there is authority that 
he had a cause of action against the defen- 
dants, a cause of action for damages to the 
amount of the money which he or his creditors 
ought to have received, if Dorasinga Tever v. 
Arunachalam Chetty (1) is right vide also 
Nyapati Ranganadhum Pantulu v. Nyapati 
Balarama Doss (2); or a cause of action for 
nominal damages, if I follow what is stated to 
be the rule in America, vide Mayne on Dam- 
ages page 260. No doubt, Doratsnwmy Tevar v. 
Lakshmanan Chetty (3) suggests that he had 
no cause of action without proof of damage 
sustained at the date of snit, but that is in 
conflict with Dorasinga Tevar v, Arunachalum 
Chetty (1). 

So far then as the question of costs is con- 
cerned, it seems tome impossible to hold, 
whichever view of the law I take, that the 
plaintiff was not justified in suing to secure 
that the defendants should pay money which 
they had undoubtedly undertaken to pay ; 
when I say justified in suing, I mean that he 
had authority only in this Court not elsewhere 
in support of the existence of a cause of action, 
and I do not see why he should not, if he sued 
in reliance on that authority, get his cosis 
whether that authority lays down good law or 
bad law, when his suit was successful in caus- 
ing the defendants to do what they ought to 
have done before. 

I dismiss the appeal with costs. 


Appeal dismissed, 
(1) 23 M. 441. 
(2) 5 M. L. T. 247; 4 Ind. Cas, 1121 
(8) 14 M. L. J. 288. - 
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CALCUTTA HIGH COURT. 

REGULAR Givin Arrear No. 546 or 1908. 

July 18, 1910. ` 
Present:--My. Justice Mookerjee and 
Mr. Justice Carnduff. 
PRASANNA KUMAR MOOKERJEE— 
DEFENDANT—ÅPPELLANT 
versus £ 
BURN & Co. Lp.—PLAINTIFR-——RESPONDENT. 

Principal and Agent—Suit for accounts—Suit for 
*surcharging and falsifying accownts—Reliefs in two 
classes of swuit—raud—Errors—Inconsistent pleas— 
Amendment of plaint—Accoumt stated, whether balancing 
of an account is—Money in agent's hands for specific 
purpose—Burden of proof. 

A suit by a principal for accounts on the ailegation 
that the defendant, his agent, has not rendered any 
account, has manifestly an entirely different scope 
from that of a suit in which a principal alleges that 
the defendant, his agent, has rendered accounts, but 
prays to have them re-opened or to have liberty to 
surcharge and falsify them on the ground of fraud 
or material error. 

In the first class of cases, if it is established that 
the defendant is the agent of the plaintiff and has not 
rendered accounts, a preliminary decree must follow 
as a matter of course. In the second class of cases, 
if the plaintiff seeks to re-open settled accounts on 
the ground of fraud, such fraud must be specifically 
alleged in the plaint and proved in the evidence. If, 
on the other hand, he seeks merely to surcharge or 
falsify the accounts, the particular grounds, upon 
which he seeks such relief, must be specifically stated 
and some substantial errors pointed ont so as to 
enable tke defendant to controvert’ the charges and 
allow the Court to judge whether the plaintiff ought 
to be allowed to surcharge and falsify. 

Drew v. Power, (1803) 1 Sch. and Lef. 182, Parkinson 
v. Hanbury (1867) L. R.2 H. L. 1; 36 L. J. Ch. 292; 
16 L. T, 248; 15 W. R. 642, Whyte v. Ahrens, (1884) 
26 Ch. D. 717 at p. 728; 54 L. J, Ch. 145; 50 L. T. 
344; 32 W. R. 649 and Mohesh Chunder v, Radha 
Kishen, 6 O. L. J. 680; 12 C. W. N. 28, referred to. 

A plaintiff may be allowed to amend the plaint and 
put forward two inconsistent cases, namely, first, that 
the defendant had never rendered accounts, and, there- 
fore, should be called uponto render them, and 
secondly, that the defendant had rendered accounts 
but that they ought to be re-opened onthe ground 
of fraud or the plaintiff should be given liberty to 
surcharge and falsify them because vitiated by 
overcharges and material errors. 

If there are errors in the account, of sufficient 
number and sufficient magnitude, it is not necessary 
that the errors shown should amount to frand; if they 
are sufficient in number and importance, whether they 
were caused by mistake or caused by fraud, the Court 
has a right to open the accounts, 

Although the mere balancing of an account ina 
book of accounts, does not, of itself, constitute an 
account stated, yet where the defendant and his 
superior officer met month by month and went over 
the accounts, the balance was struck and accepted as 
correct, it cannot be disputed that the defendant has 
rendered accounts. 

. When anagent has been entrusted with the money 
of his principal to be expended for a specific purpose, 
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he may be required to account on equitable grounds 


and upon such accountings, the burden is upon him 
to show that his trust duties have been performed 
and also the manner of their performance. 


Appeal from the decree of the Second Sub- , 
Judge of Hooghly, dated October 20, 1908. 

Dr, Rash Behary Ghose, Babus Ram Ohun- 
dra Mozumdar, Karunamoy Bose and Sarat 
Chandra Ghose, for the Appellant. 

Mr. G. H. B. Kenrik, K. O., Advocate- 
General, Mr. Zorab and Babu Manmatha 
Nath Mukerji, for the Respondents. ; 

Judgment.—'The litigation, which 
has resulted in this appeal, was commenced 
by the respondent company against the defen- 
dant-appellant- for accounts. The trial of 
the suit extended over many days in the 
original Court, and the present appeal, which 
has been preferred against the preliminary 
decree, has been elaborately argued on both 
sides. The real merits of the case are, how- 
ever, comprised in a very narrow compass, and 
the precise rights and liabilities of the con- 
testing parties are, by no means, difficult to 
determine. The fact that the contest has 
been so keen and prolonged, is due to the 
circumstance that the plaint was not very 
artistically framed, and questions have been 
argued both here and .in the Court below, 
which do not properly arise for consideration 
at the preliminary stage. Before we deal, 
however, with the argument addressed to 
usin respect of the subject-matter of the 
controversy, it is desirable to give an out- 
line of the facts and events which, in our 
opinion, are established beyond the posstbility 
of doubt upon the evidence. 


The plaintiffs area joint stock company 
incorporated under the Indian Companys 
Act of 1882, and carry on business as con- 
tractors, manufacturers and merchants, at 
amongst other places, Howrah and Calcutta. 
From about 1870, the defendant has been 
in the service of the company, and has 
occupied positions of trust and responsibility; 
latterly he has been their Head Shipping 
Clerk, In this capacity he used to receive 
all goods which came to Calcutta and Howrah 
in ships for the plaintiff company, to land 
them at their premises and to pay all ship- 
ping charges, as also freight, duty and other 
incidental charges in respect of the goods. 
In the service of the company there were 
two Sircars, by name Narain Chandra Dey and 
Provash Chandra Banerji, who were employ- 
ed to clear goods from the jetty and the 
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docks, to take delivery orders in respect of 
bills of lading from steamer agents, to pay 
the freights at the offices of the latter and to 
pay the customs duties. Whena particular 
consignment had to be cleared, one Hurry 
Charan Banerjee used to prepare what is 
called the challan from the invoice, and, it 
appears from the evidence, he used to fill up 
the columns in which the amount of duty 
leviable had to be entered. Hurry Charan 
then made over the challan to one or other of 
the Sircars; who usually made it over to one 
of the superior members of the staff, Mr. 
Dunn, for signature. In the absenca of Mr. 
Dann, the challan was signed by the defen- 
dant. The Sircar then received the money 
from either the defendant or from Mr. Dunn 
to enable him to make the necessary payments 
_ on account of customs-duty. It is abun- 
dantly clear that according to the usage 
which prevailed in the establishment, a larger 
sum was put into the hands of the Sircars 
than what had been calculated as the probable 
amount leviable on account of customs-duty. 
This circumstance issoughtto be explained on 
the ground that,in the event ofalargerdemand 
made by the customs authorities, there might 
be delay in the delivery of the goods if the 
Sircars had not funds at their disposal to 
meet excess demands. It appears to have 
been taken for granted that, as the goods 
imported were of various classes and sub- 
ject to different rates of customs-duty, the 
estimate, made in advance of the amount of 
duty payable might prove incorrect, and 
there might not inconceivably bea demand 
for a larger sum by the customs authorities. 
The Sircars, thus trusted with the money, were 
supposed to make the necessary payments, 
bring back tothe defendant receipts for the 
sums actually disbursed, and refund to him 
the balance of the money in their hands. 
The defendant kept his accounts of these 
transactions in books, two of which have been 
put in, and marked as Exhibits (Exs. 14 and 
15). Tese books are described on the face 
of them as the account books of the defendant, 
and they contain numerous entries, generally 
from day to day, of sums drawn by the defen- 
dant from the plaintiff company and disbursed 
by him in the payment of customs duties 
leviable in respect of imported goods. The 
entries in these books were not, so far as we 
can judge, from the evidence on the record, 
made from day to day, but they were sub- 


__ present suit, 


INDIAN CASES. £71 


stantially contemporaneous with the tran- 
sactions; and generally at the end of every 
month the defendant submitted his account 
book to one of the superior European Assis- 
tants of the firm, who compared the entries 
with the receipts and thus checked their 
accuracy. It is doubtful to what extent this 
scrutiny ofthe monthly accounts extended, 
and it is fairly clear that some, at any rate, 
of the officers, who checked the entries, re- 
garded the work asa mere matter of form. 
The business appears to have been conducted 
in this manner for many years, till, in fact, 
the end of the year 1905, when a discovery 
was made, precisely upon what information 
or by what method is not clear, and facts 
were brought to light, which led to the 
„institution of criminal proceedings by the 
company against the defendant; these were 
speedily abandoned and were followed by the 
The fact, which was brought 
to light on- the cecasion, was of the simplest 
character, namely, that the receipts granted. 
by the customs authorities for payment made 
to them on account of duty, had been fraudu- 
lently altered so as to make a difference of 
Rs. 300 in every case. The matter is best 
illustrated by a concrete example. For in- 
stance, if we take a customs receipt, dated 
the 5th Angust, 1905, as it stands at present 
in its altered condition, it runs as follows :— 
_ “ Received from Burn & Co., the sum of 
Rupees four hundred twenty-nine and annas 
two only (Rs. 429-2-0).” 

This is signed by the Customs House 
Officer to whom the payment was made. The 
receipt bears on ita pencil endorsement to 
the following effect. 

“S. S. Bavaria Rs. 429.2-0” 

A careful examination of the body of the 
receipt shows that what appears as the word 
“four” was originally the word “one,” “P 
has been written before the “o” the “n” 
has been turned into “u” and an “r” has 
been added after it. When we come to ex- 
amine the figures which indicate the amount, 
it becomes obvious also that the figure “4” 
was originally “1” which has been altered, 
as it could be altered without any difficulty, 
into “4, An enquiry in the customs office 
disclosed the fact that the amount which had 
been actually paid in by the Sircar was 
Rs.129-2-0 only. The inference was, therefore, 
irresistible that the entry, made in the account 
book of the defendant, that Rs. 429-2-0 had 
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been paid on account of duty of goods import- 
ed by S. S. “Bavaria,” was incorrect. The 
company thereupon instituted a more com- 
prehensive enquiry, and discovered from an 
examination of the receipts in their possession 
that in about one hundred and twenty in- 
stances the receipts had been fraudulently 
altered; in every instance the word®‘‘one” had 
been changed into the word “four,” and the 
figure “1” had been changed into the figure 
“4. The company thereupon commenced the 
prosecution of the defendant, and as soon as 
he was apprised of the action taken, he, in his 
turn, began the prosecution of the Sircar 
Narain Chandra Dey. Narain, however, 
committed suicide, and so escaped trial. The 
plaintiffs company were then advised to 
abandon the criminal proceeding against the 
defendant, and on the 10th January, 1907, 
they instituted the present suit for accounts. 


Their allegation in the plaint, as originally - 


framed, was substantially that the defendant, 
“possibly in collusion and concert with the 
Sircar, had defrauded the company of large 
sums of money, and they prayed that an 
account might. be taken of the receipts and 
disbursements by the defendant, and of his 
dealings with the moneys drawn and received 
by him from time to time. The case, there- 
fore, as made in the plaint, was founded on 
the assumption that the defendant had never 
rendered any accounts, that his accounts 
should now be taken, and that he should be 
compelled to make good the sums which he 
had misappropriated. On the 31st July, 
1908, the plaint was, however, amended by 
the insertion of the following in the prayer 
clause (a): 

“That if necessary, the defendant’s accounts 
may be opened, and the plaintiff company 
may have liberty to surcharge and falsify the 
same.” 

This amendment obviously proceeded on 
the assumption that accounts had been ren- 
dered by the defendant, but, as they were 
vitiated by fraud, the plaintiff company were 
entitled to re-open them, and tosurcharge and 
falsify. It may be remarked here that in the 
sixth paragraph of the plaint, it was specifi- 
cally stated that, in the course of the four 
years from 1902 to 1905, the defendant had 
falsely and frandulently showed in his account 
books that he had paid large sums on account 
of customs duty, and that he had debited the 
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plaintiff company therewith; the difference 
between the sum actually paid and the sum 
shown as’ paid, in each case, amounted to 
Rs. 300 and aggregated about Rs. 25,000 if all 
the suspected instances were established to 
be true. No specific entry, however, was 
mentioned as fraudulent, and we may add 
that uo claim was made for damages on 
account of the negligence of the defendant. 
The defence of the defendant consisted of a 
denial of every important allegation in the 
plaint. The defendant denied that he had 
improperly applied any of the funds of the 
plaintiff company and that he had any res- 
ponsibility in respect of any of the alleged 
transactions and he maintained that the Sircars 
were the servants of the company, that he 
had no control over them, and that he could 
not be held liable even if it were established 
that they had frandulently misappropriated 
the sums placed at their disposal by him. 
He, in substance, tried to shift the respon- 
sibility upon the superior European staff of 
the company; he asserted that, if he made 
any payments, he did so as a matter of form, 
and had no responsibility, as ib was no part 
of his duty to satisfy himself that the Sircars 
actually applied the money entrusted to them 
for the appropriate purpose. Upon these 
pleadings, four issues were raised, at first, to 
which subsequently a fifth was added. The 
first of these issues related to the frame of 
the suit, and does not require serious con- 
sideration, as it has not been alleged before 
us that the suit is defective on account of 
non-joinder of parties. The second raised the 
question whether the defendant had already 
rendered an account to his immediate superior 
officer for the time being. This issue obviously 
arose upon the allegation in the plaint, as 
originally framed, that the defendant had 
never rendered any account, and was, conse- 
quently, apart from questions of fraud and 
misappropriation, liable to render one. The 
third issue raised the question of the scope of 
the duty of the defendant as an officer of the 
company, of his liability to account for sums 
which might have passed through his hands, 
and, of the relation in which he stood to the 
Sircars. The fourth issue raised the question 
of misappropriation by the defendant of the 
funds of the company in his hands. The fifth 
issue, which was subsequently added, was in 


-more comprehensive terms’ than the fourth, 
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which it practically embraced, and raised 
the question whether the defendant had false- 
ly and fraudulently shown in bis accounts 
larger sums than those actually paid for 
customs duty, it further raised generally the 
question whether there were other false and 
fraudulent entries in the account. The 
learned Subordinate Judge, in a careful and 
exhaustive judgment, has discussed these 
questions, and made a preliminary decree 
which directs the opening of the accounts of 
the defendant up to November 1905, and 
gives the company liberty to surcharge and 
falsify the accounts, which are to be re-taken 
from 1902 to 8th January, 1906, the date on 
which the agency of the defendant termi- 
nated. The Snbordinate Judge has found 
generally that there was conspiracy between 
the defendant and Sircars:-—that the defendant 
in the monthly accounts, which he had passed 
by his immediate superior officer, made 
entries of disbursements in many instances in 
g excess of the sums actually paid and that 
‘these entries were supported by receipts 
‘from the customs authorities which weve 
fraudulently altered in the manner described, 
after they had been obtained in due course. 
The Subordinate Judge has also discussed 
the question of the precise position of the 
defendant as an officer of the company, and 
has overruled his contention that it was‘ no 
part of his duty to satisfy himself that the 
sum entrusted by him to the Sirears had been 
actually expended for the proper purpose. 
The defendant has now appealed to this Court, 
and on his behalf the decision of the Subordi- 
nate Judge hasbeen severely criticised and as- 
* sailed on four grounds, namely, first. that the 
suit has not beeu properly framed, as it was 
originally framed as a suit for accounts on the 
assumption that no accounts had ever been 
rendered, and subsequently at a late stage 
and in spite of the protest of the defendant, 
converted into a suit to re-open a settled 
account on the ground of fraud, secondly, that 
the Subordinate Judge has made a new case 
for the plaintiff company, and has based his 
decree principally on the ground that it was 
the duty of the defendant to see to the 
application of the money which passed 
through his hands, and that the plaintiff 
company had suffered damage from the neg- 
lect of the defendant to discharge this duty 
properly; thirdly, that even if the suit be 
treated as one properly framed to re-open a 
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settled account on the ground of fraud, inas- 
much as no fraudulent entiy was mentioned 
in the plaint and none has Lean proved in the 
evidence, even if any error has been estab- 
lished, it does not justify an order, the effect 
of which is to re-open the accounts for the 
four years immediately antecedent to the 
termination*of the agency; and fourthly, that 
in the suit as framed, the plaintiff cannot 
succeed unless the whole case alleged in the 
plaint is proved, and that in substance the 
Subordinate Judge has condemned the con- 
duct of the defendant as fraudulent, and 
directed the accounts to be re-opened upon a 
consideration of a few entries only, when no 
evidence has been adduced in respect of 
numerous other entries vaguely alleged to be 
fraudulent. These points thus taker, when 
analysed, may be’ reduced to two, namely, 
first, what is the sgope of the suitas framed, 
and secondly, to what relief, if any, are the 
plaintiffs entitled upon the allegations con- 
tained in the plihint. 

In so far as the first of these points, upon 
which elaborate arguments have been ad- 
dressed to us dn both sides, is concerned, there 
can, in our opinion, be no doubt that consider- 
able confusiofi has arisen from the mode in 
which the plaint was framed and the proceed- 
ings were cortducted in the Court below. The 
plaint, as originally drawn up, was proper to 
a suit by a piyincipal against an agent for 
accourts, on th assumption that no account 
had ever been rendered. In a suit so framed, 
allegations of frakid and misappropriation are 
superfluous. WWhetier the conduct of the 
agent has been thoMoughly honest or wholly 
fraudulent, if no aceg@unts have been rendered, 
the principal is enffitled to have accounts 
taken. If, on the ot}per hand, accounts have 
been already renderef% and they are sought to 
be re-opened or leavge is asked to surcharge 
and falsify them, @llegations of frand and 
misappropriation ob@viously become material. 
In the case before Ws, When the defendant 
alleged in his written Statement that he had 
rendered accounts in glue course to his supe- 
rior officers in the estagplishment, the company 
found themselves ing è difficulty. They 
realised that, if this fhllegation was estab- 
lished, the suit was bonffid to fail, and they 
consequently obtained ame order, on the 31st 
July, 1908, after the case bad been opened, 
for amendment of the pla "% The learned 


Subordinate Judge overrule 4 the contention 
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of the defendant that the amendment ought 
not to be allowed, as the result would be to 
convert a suit of one character into a sit of 
a different and inconsistent character. We are 
not wholly prepared to accept this view as 
well-founded. A suit by a principal for 
accounts on the allegation that the defendant, 
his agent, has not rendered any account, has 
manifestly an entirely different scope from 
that of a suil in which a principal alleges 
that the defendant, his agent, has rendered 
accounts, but prays to have them re-opened 
orto have liberty to surcharge and falsify 
them on the ground of fraud or material 
error. In the first class of cases, if it is 
established that the defendant is the agent 
of the plaintiff and has not rendered accounts, 
r preliminary decree must follow as a matter 
of course. In the second class of cases, if the 
plaintiff seeks to re-open settled accounts on 
the ground of fraud such fraud must be 
specifically alleged in the plaint and proved 
in the evidence. If, on the ‘other hand, he 
‘seeks merely to surcharge or falsify the 
accounts, the particular grou upon which 
he seeks such relief, must be specially stated 
and'`some substantial errors pointed out so as 
to enable the defendant to oþpntrovert the 
charges and allow the Court to judge whether 
the plaintiff ought to be allowed\ to surcharge 
and falsify. If any authority were needed to 
support this proposition, referfance might be 
made to the cases of Drey v. Power (1), 
Parkinson v. Hanbury (2); hyte v. Ahrens 
(3) and Mohesh Ohaunder . Radha Kishen 
Bhattacharjee (4). In thf frst of these 
cases, Lord Rodesdale ofpserves that where 
an account has been set led, the Court will 
not open ib unless thle whole transaction 
appears fraudulent upon§ evidence founded on 
a Bill, charging such fland and specifying 
the errors. In the secondi case, Lord Chelins- 
ford observes that where & party seeks to open 
asettled account, there m€yst be seme direct, 
distinct and specific ayergment of errors to en- 
title the party to open thf, account. No doubt, 
as was pointed out by clffis Court in the case 
of Alikjan Bibi v. Ramburan Shah (5) and by 
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Lord Justice Lindley in Owen v. Morgan (6), 
a plaintiff may put forward inconsistent 
claims; he may rely upon one set of faets if 
he can succeed in proving them, and may 
rely upon another set of facts if he can ° 
succeed in proving them; but as observed by 
Thesiger, O. J., in Davy v. Garreti(7), if alter- 
native cases are alleged in this manner the 
facts ought not to be mixed up, leaving the 
other party to pick out the facts applicable 
to each case;. but facts ought to be distinctly 
stated, so as toshow on what facts each 
alternative of the relief sought is founded; 
[see Wilde v. Gibson (8); Hickson v. Lombard 
(9); Guthrie v. Abool Mozuffer (10)]. Even if 
therefor it be conceded that, as ruled in the 
cases of Cross v. Sacraments (11), Costin v. 
Baxter (12), and Lamb v. Trogden (13), the 
plaintiffs might be allowed to amend the plaint 
and to put forward two inconsistent cases, 
namely, first, that the defendant had never 
rendered accounts, and, therefore, should ba 
called npon to render them and, secondly, that 
the defendant had rendered accounts butb that 
they ought to be re-opened on the ground of 
fraud or the plaintiffs should be given liberty 
to surcharge and falsify them because vitiated 
by overcharges and material errors, the plaint 
ought to have been further amended so as to 
make it appropriate to a suit to re-open set- 
tled accounts [Dawson v. Dawson (14) |. In our 
opinion, there is considerable force in the . 
argument of the appellant that the proceed- 
ings in the Court below in this respect were 
not regularly conducted but we are not - 
prepared to accede to his further contention 
that he has been substantially prejudiced 
thereby.: In so far as the first alternative 
prayer is concerned, namely, the prayer for 
accounts on the ground that no accounts have 
been rendered, it is manifest from the evidence 
that the plaintiff company cannot succeed, 
except in respect of the brief period for which 
the defendant admits that he has not rendered 
any accounts, that is December, 1905, and. 
January, 1906. The evidence proves beyond 
all disputes that the accounts of the defen- 

(6) (1887) 85 Ch. D. 492 at p. 499, 

(7) (1878) 7 Ch. D. 473 at p. 487; 47 L.J. Ch. 218; 
88 L. T. 77; 86 W. R. 225. 

(8) (1848) 1 H. L. C. 605 at p. 626; 12 Jur. 527. 

(9) (1866) L. R. 1 H. L. 324 at p. 336. 

(10) 14 M. T. A. 53 at p. 66. 

(11) (1885) 66 Cal. 462; 6 Pac, 94. 

(12) €1849) 41 N. C. 197. 

(18) (1838) 22 N. C. 190. 

(14) (1787) 1 Atk. 1. 
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dant were month by month submitted to his 
superior officers, they were examined, and the 
entries were checked by referenca to the 
No doubt, it is well, 
settled that the mere balancing of an account 
in a book of accounts, does not, of itself, 
constitute an account stated [Clancarty v. 
Latouche (15)]. But here matters have pro- 
ceeded further, the defendant and his superior 
officer met month by month and went over 
the accounts, the balance was struck and was 
accepted as correct, in fact ib was subse- 
quently transferred to the shipping cash book 
of the plaintiffs, and thereafter to the ledger; 
consequently it cannot be disputed that the 
defendant has rendered accounts, and to all 
intents and purposes there is account stated 
between the parties. In so far, therefore, as 
the company seek to make the defendant 
liable to render accounts on the footing that 
no accounts have been rendered at any time, 
th\glaim is clearly unsustainable, so that the 
alternative claim to re-open the settled 
account requires careful consideration. Here 
the grievance of the defendant is that the 
plaint contained merely general allegation of 
fraud and misappropriation and no details 
were given of any specific items impeached. 
It must be conceded that the plaintis, to this 
extent, defective. Indeed the position of the 
defendant would have been stronger if, when 
the plaintiff company asked for leave to 
amend the plaint, he had invited them to set 
out the details upon which the alternative 
claim to re-open the account was sought to be 
founded. But although the plaint may have 


_ been defective, it does not follow that the 


suib should fail on that ground alone. In 
matters like these a distinction should ob- 
viously be made between form and substance. 
A mass of evidence has been addaced on both 
sides, and there has been considerable dis- 
cussion and minute scrutiny of several items 
in the accounts. In so far as these particular 
entries are concerned, the defendant cannot 
possibly maintain that he was not afforded 
the fullest opportunity to meet the allegations 
of the company. If, therefore, upon the 
materials before us, the respective rights and 
Fabilities of the parties may be substantially 
determined, it would be futile to set aside 
the whole of the proceedings in the Court 
below, to grant leave to the plaintiffs to 
amend the plaint so as to make ib appropriate 


(15) (1810) 1 Ball & B. 429, 
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to a suit to re-opan ssttled acz.anbs and thus 
to compel the parties to rəpaab the process 
they have already followed. We must conse- 
quently proceed to determine what relief may 
ba awarded to the plaintiff upon the mvterials 
placed before us. 

Now, upon the evideac3, we miy state at 
once, ib is clear that thera are errors and 
overcharges inthe accounts submitted by the 
defendant and passed by his superior officers. 
The defendant does not deny—in fact, tha 
criminal prosecution, which he commenced 
against Narain, was based on the assamption— 
that there are entries in his account-books 
of sums paid out of the funds of the com- 
pany on account of\ customs duty, which are 
in excess of the sums actually levied in that 
behalf by the customs authorities; that this 
has happened in at/ least four instances, has 
been conclusively proved; while the case for 
the plaintiff comfpany is, that in the course 
of the four yearsf which immediately preceded 

















“the terminationf of the agency of the defendant, 


there were aout one hundred and twenty 
instances in Which this took place. There 
is also one infstance ab least, in which the 
money paid yy the Calcutta Head Office to 
one of the Sfircars upon the requisition of the 
defendant fhas not been credited in her 
accounts. "his has been described in the 
proceedings before us as the cheque incident.” 
It appears thit on the llth July, 1905, a 
challan was draka up in usual course, and on 
the 18th July, th defendant made a requisie 
tion for a cheque MO Pay the amount „due 
thereunder. The orginal of the requisition 


cannot be traced on thg? record. HA eae 
to have baen containg’? in, a small slip o 


i duced 
country paper, aud th agh ib was pro 
and eae as an extpibit in the Court below, 


i . peared when the record 
A can anes cae the lower Court to this 
t, however, beany dispule 
ab such a requisition was 
issued on that very date, 
d to the customs authori- 
onthe 20th July, 1905. 
k of the defendant, the 
ae, Rs. 102-12-0 is no- 
Leived while there is an 
s. 402-12-0 which pur- 
aid out tothe Sircar in 
challan. The net result 
as, therefore, that in the 
efandint, the amount of 


and it was present 
ties, two days later, 
In the account-boo 
amount of this che 
where shown as re 
entry of a sum of d 
ports to have been 
respect of the very 
of this transaction 
acoount-bo0k of the 
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the cheque was not credited and, on the other 
hand, on the expenditure side an entry was 
made of Rs. 402-12-0, that is, Rs. 800 in 
excess of the amount actually levied by the 
customs authorities on account of that challan. 
Consequently upon this one transactions the 
plaintiff company lost to the extent of the 
amount of the cheque Rs. 102-12-0 and 
Rs. 300 in addition. Apart from the question 
whether the entry was fraudulent or not, we 
are clearly of opinion that the plaintiffs are 
entitled to surcharge and falsify the accounts 
which disclose a grave error of this descrip- 
tion. It has, indeed, been strenuously con- 
tended by the learned Vakil for the defendant- 
appellant that the duty /of his client was 


merely to make over the need to the Sirears, . 


and that it was no concern of his to ascertain 
whether the money had actually been applied 
for the purpose for which \it was taken by 
them. This position is, ko our opinion, 
entirely unsustainable and \is completely 
negatived by the account-bookst of the defen- 
dant himself. The entries in) these, which 
we have carefully examined, skow that the 
defendant professed to have spelnt the sums 
drawn ont by him from the Yunds of the 
company, not for payment to the Sirears, but 
for payment of customs duty. | It is an 
elementary principle that, when a agent has 
been entrusted with the money ZF his prin- 
cipal to be expended for a spafhifio purpose 
he may be required to accou : 
grounds and that, upon such 
burden is upon him to sh 
duties have been perfory 
of their performance 
(16) ]. For this purposs 
agent, where his agency 
as to require it, to kee 
accurate accounts of all 
agent, both of receipts 
and to be ready to render 
full and complete statemen 
and of the state of the accou 
supported by proper vouch 
the agent fails to apply th 
him to the purpose for +] 
which they were placed 
principal may recover th 
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1235; on appeal 80 L. J. Ch. 714 
L. T. 659. 
























it on equitable 
accountings, the 
w that his trust 
ed and the manner 
[Makepeace w. Rogers 
„it is the duty of the 
is of such a nature 
true, regular and 
his transactions as 
nd disbursements, 
to his principal a 


nt between them, 
Tf, therefore, 
e fund raised by 
e performance of 
in his hands, the 
sum [Stainton v. 


nt case, the very 
atp. 314, 4 De. G. 
.T. 221; 13 W.R. 506. 
Ch. 89; 3 Jur. Gx. s.) 
37 Jur (x. s.) 645; 4 


INDIAN CASES, 


[1910 


circumstance, amply established by the evi-' 
dence, that the defendant used, from month. 
to month, to submit his accounts supported 
by the Customs ‘House receipts to his superior 
officer, shows conclusively that it was his 
duty, not merely to make over the sums pay- 
able to the Sircars, but also to satisfy himself 
that they were actually applied for the 
purpose for which they were taken. If this, 
then, was the true position, what are the 
precise rights and liabilities of the parties ? 
The defendant has submitted his monthly 
accounts, which, it has now been discovered, 
contain entries that, even in the most favour- 
able view we can take of his case, must be 
treated as erroneous, because clearly in the 
nature of overcharges, The plaintiffs, there- 
fore, are entitled to surcharge and falsify the 
accounts. If any authority is needed for 
such an elementary proposition, it is sufficient 
to refer to the case of Welliamson v. Barbour 
(18) [see also Rothschild v. Brookman (19); 
Broadbent v. Barlow (20); Beaumont v.Boultbee 
(21) Daniell v. Sineleir (22).] In the first of 
these cases, it is pointed out that, if there are 
errors im the account of sufficient number and 
sufficient magnitude, itis not necessary that 
the errors shown should amount to fraud; if 
they are sufficient in number and importance, 
whether they were caused by mistake or 
caused by fraud, the Court has a right to 
open the accounts. The position of the prin- 
cipal becomes stronger when, as here, the 
parties stand in a confidential relation, be- 
cause in a case of this description, the Court 
will much more freely interfere than where 
such conditions do not exist, and will open 
accounts upon much slighter grounds. There 
can, therefore, be no doubt whatsoever that 
the plaintiff company should be allowed to 
surcharge and falsify the accounts with 
reference to the cheque and the Customs 
House receipts already proved and exhibited 
in the case. Although the large majority of 
these receipts and the transactions to which 
they refer have not yet been minutely 
scrutinised, there is, in our opinion, sufficient 


. (18) (1877) 9 Ch. D. 529; 50 L. J. Oh. 147; 87 L. 
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T. 257; 29 W. R. 569, 
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ground for suspicion that the errors or mis- 
takes were not accidental, and they certainly 
justify enquiry and require explanation. In 
this view, it is not very material to consider 
whether the plaintiffs have liberty to re-open 
the whole account, because in the Court 
.below, as also here, stress has been laid 
principally upon the particular items covered 
by the cheque and the receipts mentioned. 
Upon the materials on the record, we may 
add, however, that we are nok ‘prepared to 
hold that the whole accounts should be re- 
opened. It is well-known tht the power to 
re-open accounts that have been’ settled, 
specially to the extent of re uiring a general 
accounting, must be khan with caution 
and with due regard to the security -of busi- 
ness transactions between {parties who were 
sut juris aud dealt with each other at arms’ 
length [Gething v. Keighley (23)]. No doubt, 
if fraud is establishgd, accounts will be 
re-opened without hésitation. In the case 
before us, however, fhe plaintiffs have given 
evidence of a geferal character only, and 
have not addyfced specific evidence with 
regard to aufficient number of entries to 








“uccessfully carried out for a number of years, 
-mainly by reason of the strange laxity of 
management and want of supervision on the 
part of the plaintiffs company. In fact, if we 
were to direct that the accounts be re-opened 
on the ground that the entries were fraudu- 
lent, we would have to prejudge the whole 
case, and this is, in substance, the weak point 

-in the judgment ofthe learned Subordinate 
Judge. In so faras he has given directions 
that the plaintiffs should be at liberty to 
surcharge and falsify the accounts of the 

-defendant from 1902 to November 1905, his 
decision, in our opinion, cannot be success- 
fully challenged. But in so far as he has 
given a direction to re-open the accounts 
generally, his order-cannot be supported. To 
entitle the. plaintiffs to any such order, they 
ought to have, in the Court below, gone into 
the charges in much fuller detail than they 
have done. In this Court, indeed, one of the 
learned counsel for the respondents company 
addressed to us a weighty argument upon 
selected items in the accounts specially some 

ae? (1878) 9 Ch. D. 547; 48 L, J. Ch. 45; 27 W. R. 


INDIAN CASES. 


277 


in the accounts of February, March and Sep- 
tember 1905 and invited our attention to 
what must be regarded, if unexplained, as 
circumstances of grave suspicion, for instance, 
number of over-charges in comparison with 
correct entries, excess of expenditure over the 
cash in the hands of the defendant, failure to 
test the accounts of the Sircars by reference 
to the chalan book and other like circum- 
stances. But the defendant had no oppor- 
tunity in the Court below to meet these and 
similar criticisms; it would not be right, 
therefore, to direct a general re-opening of the 
accounts on the ground of fraud especially as 
there is no suggestion of any erroneous 
entries besides those covered by the forged 
receipts. The learned Subordinate Judge 
should not also have given a vague direction 
that a Commissioner should be appointed for 
examination of the accounts of the defendant, 
and for other purposes stated in connection 
with the consideration of the fourth issue; an 
indefinite Commission of this character is 
likely to lead to considerable disputes in 
subsequent stages of the case; this part of the 
order, therefore, must be varied. 

The real dificulty in the case will arise, 
when the Commissioner completes his investi- 
gations into the items of the account which 
the plaintiffs company seeks to surcharge and 
falsify. Let us assume that itis established 
upon the evidence that tha Customs House 
receipts in question have been altered and 
that the sums actually paid to the customs 
authorities on account of duty were less in 
these instances than the sums entered in the 
account-books of the defendant as paid for 
that purpose. What is the precise measure 
of -the liability of the defendant? One of 
three contingencies is possible; first, the defen- 
dant might have honestly paid these sums to 
the Sircars who misappropriated them in spite 
of reasonable diligence on his part or because 
he failed to exercise such control as might be 
expected of an average prudent manager; 
secondly, he might never have paid the excess 
sums to the Sircars, but misappropriated them 
himself, which would be fraud on his part and 
breach of faith towards his employers; or, 
thirdly, he might have paid these sums to 
the Sircars, and subsequently divided the 
spoil with them, which would be clearly 
conspiracy to defraud the company. The 
case for the plaintifis company is that the 
defendant conspired with the Sircars, and 
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misappropriated, in collusion with them the 
excess amounts; if this is established there 
can be no question of his liability to refund 
the sums appropriated. The determination 
of the true nature of these transactions may, 
however, bea matter of some difficulty, as 
no direct evidence is likely to be available of 
the alleged fraud which must be a matter of 
inference from the surrounding circamstances. 
For this purpose, the Court must have regard 
to aH the circumstances under which an 
individual payment is alleged to have been 
made and determine whether it is likely that 
the defendant did pay out the money in full 
and was imposed upon by the Sircars 
who misappropriated the money without any 
suspicion on his part as to their dishonest 
conduct, or whether-it is more likely that the 
defendant himself wasa participator in this 
elaborate scheme to defraud the company. 
This question has to be answered in respect 
of each item, though it is conceivable that if 
frand is established in numerous instances, 
the inference may be almost irresistible as 
regards the remainder that a similar view 
must be adopted as to their true character. 
In the solution of this mattter, material 
‘elements will obviously be the number of 
such fraudulent transactions in the course of 
any selected period, the number of tran- 
sactions as to the genuineness of which there 
is no question during the same period, as also 
the manner in which the business of the 
establishment was conducted in this parti- 
cular. The burden of proof is, in the first 
instance, upon the company’ to show what 
funds were placed at the disposal of the 
defendant; the onus is then shifted upon the 
defendant as agent to account for the property 
proved to have been received by him, and 
he does not discharge this burden merely by 
the production of receipts which are shown 
to have been fraudulently altered. If it is 
conclusively shown, as we have no doubt in 
many instances it will be shown, that the sums 
entered in the account-books of the defen- 
dant as spent in the payment of customs 
duties, have not been actually applied for the 
“purpose, the. burden will lie upon the defen- 
dant to show how he escapes liability. The 
surrounding circumstances may point to the 
conclusion that his conduct has been frandu- 
lent. In that view, no question arises that 
he is liable. On the other hand, if fraud is 
not established, and he is shown to have 
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acted honestly, the question arises how far 
does His lability extend? Jn the suit as 
framed he'cannot be held Hable. No doubt, 
if the suit had been framed as one for da- 
mages for negligence, the test to be applied 
would have been whether he had exercised 
reasonable skill and ordinary diligence? The 
question would then have arisen, had he 
shown that capacity in the discharge of his 
duties and\had he exercised that degree of 
diligence which persons of common prudence 
are accustomed to use about their own busi- 
ness affairs? Eon had used:reasonable skill 
and diligence, he} could not be made liable, 
because an nae Nia ordinarily be deemed 
an insurer for any loss which could not have 
been prevented by the exercise of reason- 
able skill and diligence [Common Wealth v. 
Weber (24)', The paramount and vital 
principle of all agetycies is good faith and 
loyalty to the principal, which is the only 
question raised in the sib as framed. If the 
defendant establishes thiX, he cannot be held 
liable. In this connection We may add that 
it was argued by the learned\Vakil for the 
defendant-appellant that the pNgintills com- 
pany cannot be allowed to join in Nan action 
for accounts, a claim to recover dami@ytes for 
negligence. This is a perfectly sound position 
[Great Western Insurance Co. v. Cunliffe (25) 
but the answer is that the plaintiffs company 
do not seek any such relief—their claim is 
founded on fraud and fraud alone, they do not 
seek damages for any alleged negligent act of 
the defendant, If itis established that there 
are errors in the account of the defendant, ` 
that entries have been made therein fraudu- 
lently for sums in excess of what has been 
actually paid to the customs authorities, he 
has obviously to account for the difference. 
He may escape liability by proof that he has 
been himself thoroughly honest, and that, 
inspite of his skill and diligence, the Sircars 
were able to perpetuate a fraud. Itis from 
this point of view only that the question of 
negligence is raised incidentally by the defen- . 
dant. The question was also argued before 
us, whether gross negligence might nob 
amount to fraud, and reference was madè 
to the cases of Rance’s Case (26); In re Denham 

(24) (1905) A. O. 66; 74 L. J. P. C, 25; 91 L. T. 8138; 
53 W. R. 337; 10 Asp. M. C. 27; 21 T. L. R. 149. . 

(23) (1874) L. R. 9 Ch. App. 525 at p. 538; 43 L. J, 
Ch. 741; 30 L. T. 661. $ ý 

(23) (1870) L. R. 6 Ch. App. 10h 40 L. J. Oh. 277; 
23 L. T. 828; 19 W. R. 291. h 
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5° Co., (27); Western Bark v. Addie (28); 
Derry v. Peek (29); Angus v. Clifford (30); 
Lelievre v, Gould (31) and Dosey v. Cory(32). 
In the view we take of the matter, ib is not 
necessary for us to discuss this question at 
any length; but we may indivate our opinion 
that it is an inaccurate use of language to say 
that gross negligence is fraud; it is no more 
evidence of fraud than gross carelessness is 
evidence of design [Angus v. Ohifford (30)]. 
An agent may be liable because he has acted 
negligently or he may be liable because he 
has acted fraudulently. The line of demar- 
cation may, in some instances, be very fine 
and by no means easy to draw but there can 
be no room for discussion, though loose 
expressions are to be found in the books, that 
negligence and fraud must be placed in two 
distinct categories; in the present case, we are 
concerned with the latter alone. 

The result, therefore, is that this appeal 
must be in part allowed and the order of the 
Subordinate Judge varied. The preliminary 
decree will direct that the defendant do 
render accounts for December 1905 and the 
first eight days of January 1906, and ‘that for 
the antecedent period, the plaintiffs company 
be at liberty to surcharge and falsify the 
accounts of the defendants with reference 
to the cheque mentioned and the Customs 
House receipts produced and exhibited in the 
suit: that a Commissioner be appointed for 
this purpose; that he do take the account for 
the period mentioned, and also examine each 
item of the account challenged by the plain- 
- tiffs company with reference to the corres- 
ponding receipts; that he do investigate the 
circumstances under which each payment is 
alleged to have been made, and determine the 
liability of the defendant with regard to such 
item; that the defendant ba held liable in 
respect of the items with regard to which his 
conduct has been fraudulent; but that in 
respect of the other items, with regard to 
_which he may prove that he has acted in 
alt” (1883) 25 Ch. D.752;50 L. T. 523; 32 W. R. 


Srg) (1867) L. R. 1 H. L. (Sc.) 145. 


(29) (1889) 14 App. Cas. 337 at p. 388; 58 L-J. Oh. 
864; 61 L. T. 265; 38 W. R. 33; 54 J. P. 148; 1 Meg. 


292. 

(80) (1891) 2 Ch. 449; 60 L. J. Ch. 443; 65 L, T. 

274; 39 W. R. 498. 

- (81) (1893) 1 Q.B. 491 at p. 500; 62 L. J. Q. B. 353; 
4 R. 274; 68 L. T. 626; 41 W. R. 468; 57 J. P. 484. 
(32) (1901) A.C, 477; ;70L. J. Ch. 753; 85 L.T. 257; 

85 W. R. 66, 


good faith, he be absolved from liability; 
that the defendant be held liable for the acts 
of the Sircars during October, November and 
December, 1905, when they were under his 
contract; and that the Subordinate Judge, 
upon the receipt of the report of the Com- 
missioner, do proceed to adjudge upon the 
matters in controversy. As the case has not 
yet been investigated on the merits, we direct 
that the costs of this appeal do abide the 
result, 

It is manifest that the proceedings which 
have now to be taken in this 'suib will involve 
the production of Customs House books and 
possibly an examination of Customs Honse 
officers; we also observe that the plaintiffs 
company have offices in Caleutta and Howrah 
and the defendant is a resident of Howrah, 
it will, therefore, be obviously more conveni- 
ent to all parties concerned if the case is tried _ 
out at Alipore instead of at Hooghly. We 
direct accordingly that the remanded suit 
be transferred from the file of the Subordi- 
nate Judge of Hooghly to that of the 
first Subordinate Judge of 24-Pergannas. 

Appeal partly allowed; Case remanded. 
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RESPONDENT. 

Trade-mark—No system of registration in India— 
English law to be applied—Assigunent of trade-mark, 
how effected—Goodwill also to be transferred. 

In India there is no system of registration, nor is 
there any provision for a statutory title to a trade- 
mark, so the rights of the parties must be de- 
termined in accordance with the principles of the 
English Common Law. 

A trade-mark cannot be transferred in gross ; that 
is, no trade-mark can be assigned except in connec- 
tion with the goodwill of the business in which it 
has been used, or, in othor words, an assignment 


‘ef goodwill must accompany or follow the transfer of 


a trade-mark, 
Edward v. Dennis, L. R. 80Ch. D. 454 atp. 479; 
55 L. J. Ch, 125; 54 L. T. 112, relied upon. 
Consequently where a person merely takes an 
assignment of the trade-mark without an assignment 
of the goodwill, he acquires no title to the trades 
mark. 


Appeal. from the decree of Mr, Justice 
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Fletcher, dated July 15th, 1909, in Original 


Suit No. 916 of 1908. 
Messrs. Jacskon, Buckland, and Longford 
James, instructed by Messrs. Leslie and 


Hinds, Solicitors, for the Plaintiffs-Appellants. 
Messrs. B. O. Mitterand O. O. Ghose, in- 
structed by Messrs. Orr, Dignam § Co. 
Solicitors, for the Defendant. Respondent. 
Judgment. 

Jenkins, C. J.—This suit is brought by 
the British American Tobacco Company 
Limited against Sheikh Mahboob Bux and 
Mahomed Ismail for a declaration that the 
plaintiff company are the proprietors of the 
trade-mark, name and label described in the 
plaint; for an injunction against the defendants 
restraining them from infringing the same; 


for an account of profits and for incidental’ 


relief including a claim for damages. 

The case made by the plaint is that Kusi 
Lal Kabasi was the proprietor of a trade- 
mark, name and label, known as Sri Durga, 
which was used-by him upon packets of 
cigarettes sold by him and known as Sri 
Durga cigarettes: that by an Indenture of 
the 2nd of September 1908, Kabasi assigned 
to the plaintiff company “all that the trade- 
mark, name and label known as the Sri 
Durga trade-mark, nume and label, used upon 
packets of cigarettes, and the good-will of his 
said business so far as the same related there- 
to:” that since the 2nd of September 1908, 
the plaintiff company extensively used the 
trade-mark, name and label upon cigarettes 
manufactured and sold by them and also the 
words Sri Durga as a trade-mark upon the 
cigarettes sold by them: that by reason of 
such user the plaintiff company’s digarettes 
marked with the trade-mark, name and label 
and words Sri Darga have become known to 
purchasers or intending purchasers as Sri 
Durga Cigarettes in the cigarette trade, and 
Sri Durga Cigarettes in the cigarette trade 
mean the cigarettes made and sold by the 
plaintiff company: and that the defendants 
have infringed the plaintiff company’s trade- 
mark and the employment of labels by the 
defendants is an unlawful imitation of the 
get-up of plaintiff company’s goods. The 
defendants, on the other hand, claim to have 
invented the trade-name of Sri Durga as ap- 
plied to cigarettes and to ba the exclusive 
owners of it: that on the 29th of July, they 
caused the Sri Durga brand with the name 
aud label to be registered or notified: that 


‘to a trade-mark, 


prevent, or 


they sold the Sri Durga brand of cigarettes 
in and from the month of August 1908, 
under the same design, that the user by Kabasi 
was an infringement of their trade-mark, that 
the plaintiff company acquired, by-the Inden- 
ture of 2nd September 1902, no title to the 
trade-mark: and that the defendants’ cigarettes 
bearing the trade-mark and label were in 
the market before the plaintiff company’s. 

The case was heard by Fletcher, J., who 
dismissed the suit with costs, holding that 
the plaintiff company did not, by the Inden- 
ture of the 2nd September 1908, acquire 
from EKabasi the exclusive right of using the 
trade-mark, and that since that date they had 
not acquired any new exclusive right to the 
user of the mark. 

From this decree the present appeal is | 
preferred. 

Is will be seen that the plaintiff company, 
by their plaint, allege two titles to the trade- 
mark: the first is a derivative title from 
Kabasi; the second is an independent title 
in themselves. I will first deal with the de- 
rivative title. 

In India there is no system of registration 
nor is there any provision for a statutory title 
so that the rights of the 
parties must be determined in accordance with 
the principles of the English Common Law. 

Now a trade-mark is a mode of warranting 
the origin of the goods to which it is attach- 
ed, or their trade association, and it is of 
the essence of a trade-mark that its represen- 
tation should be true. 

In this, I think, is to be found the true 
test and measure of the assignability of a 
trade-mark. This is borne out by what was 
said by Lord Kingsdown in The Leather 
Cloth Company Limited v. The American 
Leather Cloth Oompany Limited (1), in meet- 
ing an argument advanced hy counsel for the 
appellants who urged that the doctrines laid 
down in the judgment, then under appeal, if 
pushed to their legitimate consequences, 
would prevent any assignment. Lord Kings- 
down dealt with that argument as follows :— 

“Tt was said that if this principle be 
pressed to its fullest extent, it will prevent 
the use of the name of a firm by any but 
the original partners, and will, of course, 
a transfer of the business, the 
right to use the name by any other persons. 


(1) 11 H. L. C. 528; 85°L. J. Ch. 58; IL Jur. (N. s.) 
613; 12 L. T. 742; 13 W. R. 878; 6 N. R. 209, 
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But the answer to this is, that by usage of 
trade the name of a firm is understood not to 
be confined to those who first adopted it, ‘but 
extend to and include persons who had after- 
wards been introduced as partners, or per- 
sons to whom the original partners have 
transferred their business. The name of the 
firm continues to be used in many cases long 
after all the original traders have died, or 
ceased to have any interest in the concern, 
as in the great banking houses of Child and 
Contts, and many other mercantile houses. 

Tf a manufacturing house uses the name 
of the firm, and stamps the name of its firm 
upon its goods, though the name of the 
firm no longer represents the same persons 
as at first, ibis no fraud upon the public, for 
the reasons I have already alluded to. 

For the same reason, the use of the old 
trade-mark of the firm by the new partners 
or their successors, if the term “trade-mark” 
be understood in what I have already said 
js its proper sense, isno fraud ‘upon the 
public: itis only astatement that the goods 
are the goods of the firm whose trade-mark 
they bear.” 


Lord Cranworth lays down the law in 
similar terms. The same idea is also express- 
ed by Lord Westbury in Hall v. Berrows (2), 
where he says: “If a name impressed on a 
yendible commodity passes current in the 
market as a statement or assurance that a 
commodity has been manufactured by a parti- 
cular individual, it may be that the Court 
would not sell the right to use that name 
without addition: but if it sold the business 

‘or manufacture carried on by the owner of 
the name, it might give to the purchaser the 
right to represent himself as the successor in 
business of the first maker and in that way 
entitled to use the name.” So again in Singer 
Manufacturing Company v. Wilson (3), ib was 
said by Mellish, L. J.: “The Courts of Equity 
having taken that step, trade marks began to 
be considered as property, and, no doubt, 
there is in a certain sense a property in a 
trade-mark and equally in a trade-name, be- 
cause a trade-name may be used, and is very 
commonly used, asatrade-mark properly so call- 
ed, thatis, a trade-mark upon the goods them- 
selves. Then both a trade-mark and a trade- 


name were allowed to be sold as part of the 
(2)4DeG. & S 150; 88 L. J. Ch. 204; 10 Jur. 
(x. s.) 55; 9 L. T. 561; 19 W. R. 322. 
(3) L. R. 3 Ch, D. 876; 47 L. J. Ch. 481; 88 L. T. 303; 
26 W. R, 664, 


good-will of the business. When a new 
partner came into a mercantile firm, amongst 
other rights which he purchased by coming 
into that firm was the right to use the trade- 
name or trade-marks belonging to that firm. 
Even when an entire business was sold to a 
new purchaser the right to use the trade- 
name and trade-marks passed with it and in 
that sense they become property.” Itis to be 
noticed that Lord Justice Mellish limits the 
passing of a trade-mark to the case where 
the entire business, of which itis a part, is 
sold. Similarly Lord Blackburn in Singer 
Manufacturing Company v. Loog (4), says:— 
“Both trade-marks and trade-names are in & 
sense property and the right to them passes 
with the good-will of the business to the 
successors of the firm that originally estab- 
lished them though the name of that firm be 
changed so that they are no longer strictly 
correct.” The sense in which they are cor- 
rect is explained in that passage from Lord 
Kingsdown’s judgment which I have already 
cited. Then in Pinto v. Badman (5), Fry, L.J, 
laysdownas to the transfer ofatrade-mark that, 
“it may be assigned if itis indicative of its 
origin when the origin is assigned with it. It 
cannot be assigned when it is divorced from 
its place of origin or when in the hands of 
the transferee it would indicate something 
different to what it indicated in the hands 
of the transferor.” And to the same 
effect, the same L. J. says in Edwards v. 
Dennis (6): “No trade-mark can be assigned 
except in connection with the good-will of the 
business in which it has been used, which 
business must be co-extensive with the goods 
or classes of goods in respect of which the 
trade-mark is registered.” I have discussed 
this question at some length because it was 
argued before us with evident earnestness 
that all that was required to validate the 
assignment of a trade-mark was that some 
particle of good-will should also be transferred 
and that there was such a transfer of good- 
will on the 2nd of September 1908, as to 
comply with the rule that a trade-mark can. 
not be transferred in gross. 


The cases to which I have referred explain 
the meaning of the rule which is expressed in 
this formula, and what we areconcerned with is, 


(4) L. R.8 A. C. 15 at p. 33; 52 L. J. Ch. 481; 48 L. 
T. 3; 31 W. R. 325. 


(5) 8 R. P.C. 181; 7 Times L. R. 817, 
(6) L. R. 30 Oh. D. 454 at p, 479; 55 L, J. Ch. 125, 
54 L. T. 112. 
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not whether there may have been a verbal 
compliance with the condition that an assign- 
ment of good-will must accompany or follow 
the transfer of a trade-mark; but whether, if 
the assignment were valid, the trade-mark 
would still continue to be representation of 
the truth, within the limits of deviation sanc- 
tioned by the usages of trade and commerce. 

What then are the facts of this case? 
Kabasi, who purports to assign the trade- 
mark Sri Durga, was at the time of the as- 
signment a tobacco merchant carrying on 
business under the style of the Hindustan 
Cigarette Co., and -dealing in cigarettes of 
different brands. Healso claimed to be en- 
titled to four trade-marks in connection with 
these cigarettes, consisting of picture represent- 
ations of the Hindu gods, Gopal, Jugal, Jagut 
Dhatri and Durga, and these four, he deposed, 
he had to use indiscriminately. It does not 
appear that there was in any sense separate 
business in respect of each or any of the 
cigarettes sold under these several brands, 
only one book was used, and it does not even 
appear that separate accounts were opened. 
Nor has it been shewn that the several marks 
indicated the use of a different tobacco, or 
any difference in manufacture. In fact 
Kabasi in reply to the Court said “a great 
reputation was created by the brands, it was 
especially made with a special flavour” not 
suggesting that one brand differed from an- 
other. And as, to the marks, Mr. Page, the 
plaintiff company ‘s principal representative 
in Calcutta, says: “Between Sri Durga and 
Jagat Dhatri purchasers might mistake 
the two.” 

The assignment, however, does not purport 
to extend to» Kabasi’s entire business or to 
include all his marks; it is ‘expressed to be 
merely an assignment of “all that the trade- 
mark, name and label, known as the Sri 
Durga trade-mark, name and label and used 
upon packets of cigarettes sold and known as 
Sri Durga Cigarettes, and the geod-will of his 
said business so far as the same relates 
thereto.” The plaint in this case contains 
no precise statement of what the trade-mark 
Sri Durga denoted while Kabasi still was its 
“proprietor” but it may, as counsel for plain- 
tiff company contends, be read as meaning 
that the trade-mark represented that Kabasi 

“was the seller of the goods (see para- 
graphs 2 and 3). Mr: Jackson in his argu- 
‘ment on behalf of the plaintiff company has 


amplified this by alleging that it denoted 
that “the gocds were manufactured and sold, 
or sold by Kabasi.”’ Have we then here such 
an assignment of the govd-will of Kabasi’s 
businéss or of any part of it, as by the usage 
of trade would sanction the view that the 
plaintiff company were the successor to the 
firm or business in a sense which would 
render the representation of the trade-mark 
commercially true? I think not, and to hold 
otherwise might lead tə most embarrassing 
results, Without, in any way, suggesting 
that a man or a firm may not have distinct 
business capable of separate assignment, it 
appears to me thatfor the purpose in hand it is 
straining the argument beyond breaking point 
to urga that a cigarette seller may have as 
many business as the brands of cigarettes he 
sells. I have carefully considered the several 
cases that have been cited to us as to the 
divisibility of the good-will of a business but 
not one of them appears to me to _bear 
out the proposition for which the plain- 
tiff company are forced to contend in 
this case. And after all, the question with 
which we have to deal is substantially one of 
fact, does the trade-mark Sri Durga when 
used in connection with the plaintiff com- 
pany’s cigarettes still continue to be a correct 
representation? Are the plaintiff company, 
as the assignee under it, able, in accordance 
with trade usage, to claim that they are the 
successora to Kabasi’s business and as such 
entitled to represent by the trade-mark that 
the cigarettes are “ manufactured and sold or 
sold ” by Kabasi, for that is the representa- 
tion that is ascribed by the plaintiff company 
to the trade-mark so far as their right to 
sue rests on the Indenture of assignment ? 
In my opinion, this must be answered in the 
negative and J, therefore, hold that for the 
purposes of this suit the plaintiff company 
did not acquire under that Indenture any 
title which would give them a right to a 
decree against the defendants. 

This brings me to the second point urged 
on behalf of the plaintiff company, which is 
formulated in these terms in the memoran- 
dum of appeal: “The learned Judge should 
have Leld that the plaintiff company -had 
acquired and enjoyed the exclusive right of 
using the said trade-mark by prior use irres- 
pective of the said assignment.” 

Now what are the facts as to this? It is 
the plaintiff company’s case that, at the 
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time of the assignment, and at the date of 
the alleged infringement, the trade-mark 
denoted a connection of the cigarettes with 
Kabasi to the benefit of which the plaintiff 
company are entitled by virtue of the assign- 
ment. On this the learned Judge has held in 
their favour as to the denotation of the trade- 
mark, and has even gone the length of saying 
that “if Kabasi had remained the owner of 
this mark and continued his business, I should, 
on the evidence, have held that he was en- 
titled to restrain the defendants from using 
it.” The plaintiff company have adopted 
this conclusion before us, and indeed their 
first and principal contention has been here, 
asit obviously was before Fletcher, J., that by 
assignment they became entitled to this 

trade-mark and the benefit of its denotation. 
We have not been asked by the plaintiffs 
company to disturb the learned Judge’s 
view on this point and, therefore, I think we 
‘Should, for the purposes of this appeal, assume 
correctness as against the plaintiff com- 

. y Oy who rely on it. < 

NG if this be so, how can the plaintiff 
company be heard to say that if the assign- 
ment is ineffective, the trade-mark has a 
`~ different denotation: this is not the present- 
ation-of an alternative contention, but is to 
approbate and reprobate, for the representa- 
tion of the trade-mark is in no way dependent 
‘on the validity of the assignment. The 
matter is discussed by Fletcher, J. in his 
judgment where he remarks that this is not 
the case seb up in the pleadings. 
tended that in so saying the learned Judge 
‘overlooked paragraph 6 of the plaint. But 
‘this.misses the point made by the learned 
Judge, for though he does not elaborate his 
reasons, he doubtless meant that paragraph 
6 could only have application if it were held 
that the mark had not acquired a reputation 
before the 2nd of September 1908. And 
this becomes the more apparent from his 
comment that “the plaintiffs claim that they 
are the assigns of Kabasi and this is the 
basis of their suit.” The learned Judge con- 
tinues: “Nor is it easy to see how the plain- 
tiffs can claim that their goods have got a 
fresh and independent reputation under the 
mark when the first lot of the plaintiff's 
| cigarettes were sold in packets bearing the 
name ‘Hindustan Cigarette Company’ which 
business was not theirs, 
“have abandoned the use of that name, they 


-It is con- . 


and since they . 


have sold the cigarettes without any name 
of the packet.” 

The conclusion at which the learned J ae 
came was, that since the date of the attempt- 
ed assignment, the plaintiff company had 
not acquired any new exclusive right to the 
user of the mark. The whole of the evidence 
called on behalf of the plaintiff company has 
been placed before us, and I agree with the 
conclusion of the learned Judge. In seeking 
to rely on their own user, irrespective of the 
assignment, they, in effect, are endeavouring 


‘to over-throw the reputation in Kabasi which 


they have not only alleged but succeeded in 
establishing, for a trade-mark cannot make 
conflicting representations, This contention 
involves the theory that there had been an 
abandonment of the trade-mark as denoting 
a connection with Kabasi, and it would be 
obviously unfair to the defendants to allow 
the plaintiff company to start a case of 
abandonment at the close of the trial when 
no such case was suggested in the plaint 
and no issue has been raised on the point. 

And even now abandonment has not been 
made a ground of appeal. 

But apart from this, the records support 
no such case: the evidence shows that the 


‘cigarettes were sold by the plaintiff company 


in’ boxes on which the name Hindustan 
Cigarette Company appeared in conjunction 
with the picture of Sri Durga on the 19th of 
September 1908, nor does the evidence show 
when that name was discontinued. This, 
however, is clear that on the box which is 
made Exhibit A tothe plaint and in relation 
to which the declaration of title and relief is 
sought, the name still appears. 

The significance of thisis that it was under 
this name that Kabasi traded and indeed con- 
tinued to trade after the execution of the In- 
denture of Assignment. Moreover, I can 
see no reason to suppose that it was a part 
of the plaintiff company’s policy to have 
the name of their company directly associated 
with the Sri Durga mark, for the evidence 
led by them tends to show that this associ- 
ation would not promote the sale of cigarettes. 
Thus Nundo Lal Ghose says; “This picture 
would be liked by all Hindus, People would 
uriderstand these cigarettes were made by 
Hindus and this would bea reason for its 
rapid sale. We sell those cigarettes as 
Swadeshi. I do not like to tell my customers 
that pictures had been put on by a Christain 
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firm, that is a firm owned by the British 
and Americans. It would affect the sale if 
customers knew the cigarettes were made by 
unbelievers.” So again Surendra Nath Dass, 
another of the plaintiff company’s witnesses, 
says: . Durga cigarettes sell very largely on 
account of the Swadeshi trend of the people,” 
and Rai Churn Ghose, also one of these wit- 
nesses, deposes: “I said my customers came 
back and asked for Sri Durga cigarettes be- 
cvwse they were Swadeshi Cigarettes.” While 
Kali Churn Mitter, one of the principal 
dealers, says: “Pictures of gods and godesses 
indicate they are Swadeshi articles.” It is 
difficalé to believe that the plaintiff company 
were unaware of this, and it affords an 
additional reason for thinking that there was 
no such abandonment and fresh acquisition of 
reputation as this second branch of the plain- 
tiff company’s argument implies. The result, 
then, is that the plaintiff company has, in 
my opinion, failed to establish either of their 
contentions, and I, therefore, hold that the 
decree of Fletcher, J. should be confirmed and 
this appeal be dismissed with costs. 
Woodroffe, J.T agree, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First Civi Aregan No. 281 o 1909. 
June 29, 1910, 
Present:—Sir John z tanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
KANHAYA LAL AND OTHERS 
—DEFENDANT3 — APPELLANTS 
VETSUS 


Kunwar LAL BAHADUR AND OTHERS 


— PLAINTIFFS- DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, R. 2, (3) 
—Declaratory suit for partition—Omission of relief— 
Separate swit—-Limitation. 


In a prior suit, the plaintiffs sought for a declara- 
tion that a cortain Will executed by their father was 
null and void inasmuch as he had no right to dispose 
of by Will the ancestral joint property. One of the 
defences raised in that suit was that the suit 
was barred by the provisions of section 42 of the 
Specific Relief Act, as the plaintiffs, being out of pos- 
session, had failed to ask for possession. The Subor- 
dinate Judge held that the plaintiffs and the defen- 
dants were in joint possession and hence overruled 
this plea of the defendants. The case went up to the 
Privy Council but nowhere did the defendants chal- 
lenge the finding of the Subordinate Judge. Later on, 
the plaintiffs brought this suit for partition of the 


property: 
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Held, that, under the circumstances, the second suit 
was not barred by the provisions of Order II, Rule 2 
(3) of the Code of Civil Procedure, 1908. 

Heid, further, that the second suit was not barrod 
by limitation inasmuch it had been brought within 
12 years from the date of the Subordinate Judge’s de- 
cision in the prior suit. ` 

First appeal from the decision of the Sub- 
ordinate Judge of Bareilly, dated the 22nd 
of May, 1939. 

Messrs. J. N. Choudhri, Ghulam Mujtaba and 
Sarat Chandra Ohoudhri, for the Appellants. 
Mr. Gobind Prasad, for the Respondents. 

Judgment.—Tbis appeal arises out of 
a suit for partition of property alleged by the 
plaintiffs to be joint ancestral property. The 
property belonged to one Munshi Durga 
Prasad, who died at Bareilly on the 6th of. 
April 1894, leaving three sons, namely Kan- 
haiya Lal, Lal Bahadurand Jagdamba Pra- 
sad. Prior to his death, namely, on the 3rd 
of April 1893, Durga Prasad executed a Will 
whereby in substance he gave the whole of 
property to his eldest son Kanhaiya Lal and 
provided annuities for his younger sons. He 
executed another Will on the 11th of Decem- 
ber 1893, which in substance also gave the 
entire of his property to his eldest son, provi- 
sion being made out of the profits of the pro- 
perty for the younger sons. On the death 
of his father, Kanhaiya Lal applied to the 
Court of the District Judge of Barreilly for 
Letters of Administration in respect of the 
property and Letters of Administration were 
granted. His brothers, Lal Bahadur and 
Jagdamba Prasad, appealed against the order 


“of the District Judge granting Letters of Ad- 


ministration and the appeal was dismissed. 
Thereupon Lal Bahadur and Jagdamba Pra- 
sad, the latter being the deceased father of the 
plaintiffs Nos. 2, 3 and 4, instituted a suit in 
the Court of the Subordinate Judge of Bareilly 
fora declaration that the two alleged Wills 
of Durga. Prasad were contrary to Hindu law 
and null and void as against them, the pro- 
perty comprised therein being alleged to be 
joint ancestral property over which Durga 
Prasad had no power of disposition by Will. 
The plaintiffs’ suit was decreed by the learn- 
ed Subordinate Judge on the 30th March 
1898. One of the defences set up in that 
suit was that the plaintiffs’ claim was barred 
by the provisions of section 42 of the Specific | 
Relief Act, the contention of the defendants 
being that the plaintiffs were not in posses- 
sion, or in joint possession, of the property 
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in respect of which they sought a declaration 
and that not having claimed to be entitled to 
joint possession, their suit was barred by 
provisions of the section in question, An 
issue was knit upon this plea of the defen- 
dants and the learned Subordinate Judge in 
his judgment dealt with the evidence in 
support of it and came to the conclusion that 
there was no justification for the plea. Ia 
his judgment he observes:— The evidence 
referred to above proves satisfactorily that 
the plaintiffs and the defendants both got 
possession of Durga Prasad’s villages on his 
death; that all of them collected their rentals 
for two,or three months; that after that Lal 
Bahadur made collections as their lambardar. 
The plaintiffs are still recorded co-sharers in 
the villages and possession of their brother 
“and lambardar cannot be adverse to them. No 
change in the nature of possession has been 
‘shown. The defendant has not taken any 
action for mutations of namesin the Revenue 
Court after he got probate.” Later on he 
observes:— Iam of opinion that both parties 
are in possession of the whole estate in suit, 
` and the plaintiffs’ suit is not, therefore, barred 
under section 42 of the Indian Specific Relief 
Act.” Then the learned Judge further goes 
on to observethab he had some misgivings 
` as to whether it was necessary to consider the 
provisions of section 42 inasmuchas the case 
possibly fell within the scope of section 39 of 
the Specific Relief Act. 

An appeal was preferred from this judg- 
ment to the High Court and one of the 
grounds of appeal was that the plaintiffs 
were not in possession of the property in dis- 
pute and that the suit for a declaration was 
barred by the provisions of section 42 of the 
Act to which we have referred. The learned 
Judges, before whom the appeal came for dis- 
posal, did not deal with this question: they 
determined the appeal upon another ground, 
namely, that the property in respect of which 
the plaintiffs sought a declaration of title was 
the self-acquired property of the testator, 
Durga Prasad, and on this ground they re- 
versed the decision of the Court below, save 
in respect of a small portion of the property 
claimed. 

From this decision, an appeal was preferr- 

“ed to their Lordships of the Privy Council. 
Before their Lordships the only question, 
which was raised by the appellants, was 
substantially, whether or not the High Court 
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was right in the conclusion that the property 
in dispute was thelself-acquired property of the 
testator. Their Lordships upon the evidence 
came to the conclusion that the property was 
not the self-acquired property of Durga 
Prasad but was ancestral property of the 
family, and consequently, the Will of Lurga 
Prasad was not operative so as to deprive 
the younger sons of their share in the family 
estate. Ib will be observed that, neither be- 
fore their Lordships of the Privy Council nor 
before the High Court, was the finding of the 
learned Subordinate Judge to the effect that 
the plaintiffs were in possession of the property 
along with their brother impeached. It wag 
open to the appellants to support the finding 
of the High Court upon any ground upon 
which that decision could be supported, but 
they did not avail themselves of this right 
but contented themselves before their Lord- 
ships of the Privy Council by resting their 
case on the allegation that the Will of Durga 
Prasad was operative and that under that Will 
the property in dispute passed to his eldest 
son. In view of the circumstances, it appears 
to us that they cannot now successfully main- 
tain that the respondents have not been in 
possession, that, therefore, their present suit 
is barred by section 43 of the former Code of 
Civil Procedure, corresponding with Order 
II, Rule 2 Act V of 1908. The plaintiffs were 
found to have been in joint possession of the 
property from the death of their father up to 
the date of the decree of the Subordinate 
Judge of the 30th of March 1898, and, there- 
fore, there was no occasion for them in the 
earlier suit to seek for any other relief than 
the declaration which they claimed. It is 
also clear that their present suit is not barred 
by limitation inasmuch as it was brought 
within 12 years from the date of the decree of 
the Subordinate Judge, assuming’ that they 
were bound to bring it within 12 years from 
that date. 

In addition to this, we find that an appli- 
cation for partition of three of the villages, 
portion of the property of Durga Prasad, was 
made to the Revenue Court, and an objection 
was raised by Kanhaiya Lal to the partition, 
on the ground that the applicants for parti- 
tion had ceased to have any interest in the 
property by reason of their not having been 
in‘possession for more than 12 years. This 
objection was overruled, and three appeals 
were filed to this Court which came for dis- 
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posal before a Bench of this Court of which 


one of uswasa member. These appeals are 
-First Appeals Nos. 10, 11 and 12 of 1909, It 
was held that thedecision of the Court of first 
instance having bsen upheld by their Lord- 
ships of the Privy Council, the decree of the 
‘Privy Council was necessarilya decree afem- 
ing and declaring the title of the respondents 
to those appeals, namely, the plaintiffs-re- 
spondents in the present appeal and that the 
contention of the appellant that the respond- 
ents had no right to the property sought to 
bs partitioned was devoid of any force. The 
present appeal appears to us likewise to be 
devoid of any force and it isdevoid of merits 
and wa have no hesitation under the circum- 
stances in rejecting ib. 

The two grounds of appeal, to which we 
have above referred, alons of the grounds of 
appeal. were pressed in argument before us. 
The others were abandoned. We accordingly 
dismiss the appeal with costs. 

Appeal dismissed. 





(s. 0.7 A. L J. 723.) 
ALLAHABAD HIGH’ GOURT. 
First Civ Aepsat No. 218 or 1903, 
May 23,1910. 

Present:—Sir John Stanley, Kr., Chief 
Justica and Mr. Justice Griffin. 
MEGHRAJ AND ANOTHER — Pr AINTIFES — 
APPELLANTS 
versus 
GANGA BAKHSH AND oraeias— 

DerenpANtTs—RESPONDENTS, 

‘Contrast Act (IX of 1872), s. (6—Unduz influence — 
Indebtedness of mortgagor prior to execution of mortgage. 

A mortgagor was, prior to the oxecution of a mort- 
gage, indebted to the mortgagee in a small sum of 
money. The mortgage contained a promise to pay 
compound interest at the rate of 24 per cent. per 
annum. ‘There was no evidences of undue influenca, 
nor was there any evidence of any special circum- 
stance from which an iuferenc2 of undas inflnence 
could be legitimately drawn: 214, that the mera 
previous indebtedness could nob bə held to have 
placed the mortgagee ina position to dominate the 
will of the mortgagor, 

Sunder Koer v. Rai Sham, 34 O. 159,4 A. L. J. 109; 
11 C. W. N. 249, 5 C. L. J. 104; 17 M.L. J. 43; 9 Bom. 
L. R. 304; 2 M. L. T. 75, referred to. 

First appeal from the decision of the Sub- 
ordinate Judga of Meerut. 


Mr. M. L. Agarwala, for the Appellents, 


‘The Hon’ble Mr. Sunder Lal, for the 
Respondents, n 
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_ Judgment.—this appeal arises out 
of a suit to enforce payment of a mortgage 
debt by sale of the mortgaged property. The 
mortgage is dated the 28th of January, 1£90, 
and was executed by the father of the defen- 
dants, who has since died, in favour of the 
plaintiffs, to secure a principal sum of 
Rs. 270, with compound interest, at the rate 
of 24 per cent. per annum. In their written 
statement the defendants do not admit the 
execution of the mortgage and they say that 
the rate of interest charged therein is excessive 
and penal. They further say that the plaintiffs 
obtained the mortgage in bad faith; and that 
the property comprised therein was not of 
greater value than Rs. 3,000, and was already 
subject to a possessory mortgage. The learn- 
ed Additional Judge gave a decree’ to the 
plaintiffs for the principal amount of the 
bond but reduced the interest payabletosimple 
interest at Rs. 20 per cent. per mensem. 
He surmised that the plaintiffs extorted mora 
onerous terms from the mortgagor than the 
terms contained in earlier bonds, and that 
as the motgagor was an illiterate man, he 
could hardly have realised the real nature of 
the agreement into which he was entering. 
He then observes: “The original debtor is 
unfortunately dead, but it was for the plain- 
tiffs to have produced some evidence that the 
terms of the bond with special reference to 
interest and half-yearly rests claimed were 
explained to him.” There is no evidence 
whatever on the record to show any 
undue influences on the part of the mort- 
gagees, nor is there anything to show that 
they took any unfair advantage of the 
mortgagor. It appears from the evidence that 
the property had already been mortgaged. Re- 
liance is placed upon the provisions of section 
16 of the Gontracé Act (Act IX of 1872), 
which defines undue influence and provides 
in caluse 3 that “ where a person who is in a 
position to dominate the Will of another, 
enters into a contract with him, and the tran- 
saction appears, on the face of it or on the 
evidence adduced, to be unconscionable, the 
barden of proving thatsuch contract was not 
induced by undue influence shall be upon the 
person in a position to dominate the Will of 
the other.” It is contended that the mort- 
gagees in the present case, who were creditors 
of the mortgagor, were in a position to do- 
minate the Will of the motgagor, and that the 
Court below was entitled to throw the onus 
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upon the plaintats uf showing that the 
contract Was not induced by undue influence. 
We cannot take this view. Aswe have said 
there is no evidence of any actual exercise 
of undue influence by the mortgagees and, 
: indeed, the. defendants did not allege any 
undue influence. There is no evidence 
of auy special circumstance from which 
an inference of undue influence could be 
legitimately drawn. All that we know 
js that the mortgagor was, prior to the mort- 
gage, indebted to the mortgagees ina small 
sum of money. This indebtedness, we cannot 
hold, placed the mortgagees in a position to 
dominate the Will of the mortgagor. In the 
case of Sunder Kuer v. Rai Sham Krishen (1), 
their Lordships of the Privy Council held that 
“urgent need of money on the part of the 
borrower does not ofitself place the lender in a 
position to dominate his Will withinthe mean- 
ing of section 16 of theContract Act.” We are, 
therefore, unable to uphold the decree of the 
Court below. We allow the appeal, modify 
the decree of the Court below, and allow the 
plaintiffs Rs. 2,611 in addition to the sum 
already decreed to them. We extend the time 
for payment for a period of six months from 
this date. The plaintiffs will have their costs 
of this appeal and also the costs of the Court 
below, including fees in this Court on the 
higher scale. 


Appeal decreed. 
0; 4 A. L.J, 109; 11 C. W. N. 249; 50. 
L. J, 43; 9 Bom, L. R. 804, 2 M. L. E. 


(1) 34 ©, 15 
L. J. 106; 17 M. 
75. 





(s. c. 7 A. L. J. 732.) 
ALLAHABAD HIGH COURT. 
Sgoonp CIviL ArreaL No. 739 or 1909. 
May 24, 1910. 

Present:—Mr. Justice Karamat Husain. 
KISHAN DAYAL AND OTEERS-—DEFENDANTS 
—— APPELLANTS 
VETSUS 
HAR PRASAD AND OTARRS—PLAINTIRFS-— 


RESPONDENTS. l 
f- Principal and agent — Negligence—Liability of agent 
—Sale of goods—Ownership vests from the date of 
purchase. 

The plaintiffs purchased goods through the defen- 
dants’ agency and directed them to send the goods 
to n particular place. The goods were misdirected 
and the plaintiffs suffered loss. The defendants pleaded 
shat they had delivered the goods to the Railway 
Company and it was through the negligence of the 
Railway officials that the goods had been misdirected: 

Held, that as soon as the purchase was effected, 
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the ownership vested in the plaintif? anl tho defen- 
dants thenceforth became their agents. Tho defen- 
dants in contracting with tho Railway must be 
deemed to be contracting as agents of the plaintiffs 
irrespective of the fact whether they did or did not 
disclose the names of their principals: Hold, further, 
that as the defendants in the course of their business 
acted as agents of tho plaintiff, they could only be 
liable if negligence was brought home to them. 
Second appeal from the decision of the 
Additional Judge of Moradabad. 
Dr. Tej Banadur Sapru, for the Appellants. 
Mr. Gokal Prashad, for the Respondents. 
Judgment.—The facts of the case are 
these:—According to paragraph 5 of the plaint, 
the plaintiffs’ shop, on the 31st December, 
1907, purchased 200 bags of bajra through 
the defendants’ agency and directed them to 
send 100 bags to Amroha and 100 bags to 
Kanth; but the defendants’ agency, contrary 
to the direction, sent 100 bags to Kunwat in 
the State of Jaipore instead of Kanth. The 
plaintiffs had to take delivery of their goods 
from Kunwat aforesaid. In this transaction 
they sustained an actual loss of Rs, 420 which 
ought to be paid by the defendants, but they 
are not inclined to do so. The plea in defence 
in respect of the above allegation was as 
follows:—'The 200 bags of bajra which Ram 
Sarup, a gomashata (agent) of the plaintiffs 
and Chandu Lal, son of Har Pershad, plaintiff, 
bought through the defendants’ agency, were 
despatched to Amroha and other places by 
the said Ram Sarup and Chandu Lal them- 
selves and not through the defendants’ com- 
mission agency. Ifthe plaintiffs sustained any 
logs 1n consequence of a fault of their agents, 
the contesting defendants cannot be held liable 
therefor.” The Court of first instance dismissed 
the plaintiffs’ claim finding thatthe goods 
were sent to Kunwat through the mistake of 
the station master or the goods clerk. The 
plaintiffs appealed and the lower appellate 
Court modified the decree of the Court of first 
instance reversing it on the point above set 
forth. The lower appellate Court remarks in 
its judgment as follows:— ‘There remains the 
one item which is the subject of appeal. It ap- 
pears the plaintiffs purchased 200 sacks of 
grain and directed that half should be sent to 
them at Amroha and half should be sent ta 
Kanth which is a Railway station on the line 
between Moradabad and Nagina in the Morad- 
abad districh. Instead of this the 100 sacks 
were sent to Kunwat in Jaipur State. The 
questionis who is responsible for this mistake 
and is the loss to fall on the plaintffis or 
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defendants? The lower Court came to the con- 
clusion that the goods clerk or station master, 
and I share this opinion» The lower Court dis- 
missed the claim of the plaintiffs. With this 
finding I do not agree since the Railway was 
the agent employed by the defendants and 
were liable to them if they did not send the 
grain to the correct place. The defendants, 
through another firm, Chand Ram-Lachman 
Das, who was acting for them, made over the 
grain to the Railway by one Topan Das. The 
Court further remarks:— Topan Das was the 
eonsignor and either he or the Railway offici- 
als made a mistake in consigning the articles 
and itis not fair that the plaintiffs should be 
saddled with the cost of this mistake, If Topan 
Das can prove he gave the correct destina- 
tion then he would recover from the Railway, 
and similarly the defendants could recover 
from him.” The above extracts from the judg- 
ment of the lowerappellate Court show that 
the view taken by that Court of the case is 
that the defendants are liable to the plaintiffs, 
and it is unnecessary to decide whether the 
mistake in sending the goods to Kanwat was 
due to the negligence of the defendants’ 
agency. or ofthe servants of the Railway. 
Having regard to the pleadings of the parties 
I find myself unable to agree with this view 
of the case. Paragraph 5 of the plaint in very 
unequivocal terms shows that as soon ss the 
purchase was effected on the 3lst December, 
1907, the ownership in the bajra purchased 
vested in the plaintiffs and that the defen- 
dants thenceforth became their agents. That 
being so, the defendants in contracting with 
the Railway must be deemed to be contract- 
ing as agents of the plaintiffs irrespective cf 
the fact whether they did or did not dis- 
close the names of their principals. As the 
defendants in the course of business acted as 
agents of the plaintiffs they can only be liable 
if negligence is brought home to them. It is, 
therefore, necessary to have a finding on the 
following issue which I refer to the Court 
below under the provisions of Order XLI, Rule 
25 of the Code of Civil Procedure. 

“Were or were not the defendants guilty of 
any negligence in carrying out the directions 
of the plaintiffs with reference to the 160 
sacks of bajra?” 

The Court will be at liberty to take such 
additional evidence as the parties may adduce. 
Ten days will be allowed for objection. 

Issue remitted. 
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(s. c. 7 A. L. J. 755.) , 
ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 186 or 1910. 
May 25, 1910. 
Present:—My. Jastice Karamat Husain and 
Mr. Justice Chamier. 
BALDEO PRASAD—Accussp 
versus 


EMPEROR—Oprosite Party. 

United Provinces Municipalities Act (I of 1900), s. 
147—Prosecution pending decision in Civil Court. 

It is not open to a Municipal Board to start the 
prosecution of a person pending the decision of a 
dispute in the Civil Court, nor should it continue the 
prosecution afterthe Civil Court has decided the 
matter in favour of that person. 


Criminal Reference made by the Sessions 
Judge of Mainpuri. ; 

Mr. R. Malcomsoon, Assistant Government 
Advocate, for the Crown. 

Judg ment.—This isa reference by the 
Sessions Judge of Mainpuri in which he re- 
commends that the conviction of Baldeo Prasad 
under section 147 of the United Provinces 
Municipalities Act should be set aside. The 
facts which are somewhat peculiar are as 
follows:—In a Civil suit between Baldeo 
Prasad as plaintiff and the Municipal Board 
of Etawah as defendant, it was decided by 
the District Judge on appeal that Baldeo 
Prasad was not entitled to close ‘certain drain 
in front of his house; but that he might have 
the platform in front of his house connected 
with the public road by means of a stair case. 
The decree directed the Municipal Board 
to erect the stair case within two months, in 
default Baldeo Prasad was entitled to erect 
it himself and-recover the cost of doing so 
from the Municipal Board. The Municipal 
Board took action, which they said cornplied 
with the decree. But Baldeo Prasad contended 
that the Board had not complied with the dec- 
ree and he proceeded to enlarge the stair case 
which the Board had built and to cover over 
large part of the drain along the front of the 
house and also to erect what has been described 
as a vertical buttressin front of his house 
projecting a foot or more from the original 
front of the building. Having done this he 
applied to the Civil Court for the costs 
incurred by him. An Aman was sent to the 
spot and reported that the constructions were 
in some respects in accordance with and in 
other respects contrary to the decree of the 
Civil Court. The District Magistrate sys 
that the Amin s reportis flagrantly contrary 
to facts, but, however, that may be, the report 
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was laid before the Subordinate Judge and 
he decided that some of the constructions 
should be removed and that the rest might 
‘stand. The Municipal Board have not appeal- 
ed against this decision. But while these 
proceedings were going on the Municipal Board 
by a resolution required Baldeo Prasad to 
dismantle the buttress and certain portions of 
the stair case erected by him. The resolu- 
tion is nob on the record nor is the Board’s 
subsequent order to Baldeo Prasad requiring 
him to dismantle the buttress and portions 
of the staircase. 
the purpose of this case that the proceedings 
of the Board were so far in order. The ques- 
tion is whether it is open to the Municipal 
Board to prosecute Baldeo Prasad in respect of 
the buttress and the staircase pending the de- 
cision of the dispute by the Civil Court and to 
continue the prosecution after the Civil Court 
decided the matter in favour of Baldeo Prasad. 
It seems to us that inasmuch as the Board 
were parties to the execution proceedings they 
should have appealed against the Subordinate 
Judge’s order if they considered that ‘it was 
erroneous. . It seems clear that the provisions 
of the Municipal Act were nob intended to 
enable Municipal authorities to override the 
decision of a competent Civil Court in a 
matter of this kind by means of a criminal 
prosecution. Weset aside the conviction of 
Baldeo Prasad and direct that the fine, if paid, 
be refunded. 
Conviction set aside. 


(s. c. 7 A. L. J. 738.) 
ALLAHABAD HIGH COURT. 
Lerrers Parent Appnan No. L or 1910. 
May 27,1910. 

Present:—-Sir John Stanley, Kr., Chief Justice, 
and Mr, Justice Griffin. 

BATUL KUAR—Dsranpant—APPELLANT 
versus 
MUNNI LAL—-PLAINTIRE—RESPONDENT, 

Civil Procedure Code(Act V of 1908), O. II, R. 2 (2) 
—Portion of clain—Intentional omission—Plaintiff 
ignorant of his right—Civil Procedure Code (Act XIV 
of 1882), s. 43. 

A tenant died leaving behinda daughter and a 
mother, both bearing the same name. The plaintiff 
sued the mother for the arrear of rent for 1313 F. 
and got an ex parte decree, He then sued the daughter 
for the rent for 1314 F as he had come to know by 
this time that the danghter was the tenant. Later 
on the ex parte decree in the previous suit was set aside 
and the daughter was made a party. Objection was 
madé that the second suit was barred by section 48 
of Act XIV of 1882; 
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Held, that the plaintiff having no knowledge, when 
he instituted the suit for the rent for 1314 F., that the 
daughter was the tenant in 1318 F., he could not be 
said to have omitted to sue for the rent for 1313 P. 
within the meaning of section 43 of Act XIV of 1882 

A right which a litigant possessed without 
knowledge or ever having known that he possessed 
it, can hardly be regarded asa “portion of his claim” 
within the meaning of section 43 of Act XIV of 1882. 

Amanat Bibi v. Imdad Husain, 15 C. 800; 15 I. 
A. 106, referred to. 

Appeal under section 10 of the Letters 
Patent from a judgment of Mr. Justice 
Richards, confirming a decree of the District 
Judge of Cawnpore. 

Mr. M. L. Agarwala, for the Appellant. 

Dr. Tej Bahadur Sapru, for the Respond- 
ent. 

Judgment.—tThis appeal arises out 
of a suit for rent for the year 1313 Fasli, 
The defence set up was that the suit was 
barred by the provisions of section 43 of the 
old Code of Civil Procedure, a decree having 
been obtained against the appellant in a suit 
instituted on the 10th of January, 1907, in 
respect of the rent for the year 1314 Fasli. 
The former tenant of the holding wag one 
Gokul Singh. He died leaving his mother of 
the name of Batul Kuer and a daughter 
of the same name. They continued to reside 
on the holding of Gokul Singh. On the 17th 
of July, 1907, the plaintiff sued the mother 
Batul Kuer, for the rent for the year 181% 
Fasli, and obtained an ex parte decree on the 
3lst of August, 1906. The rent for the 
succeeding year having fallen into arrears, on 
the 10th of January, 1907, the plaintiff sued 
Batul Kuer, the daughter, for that rent. The 
plaintiff at this time had become aware that 
Batul Kuer, the daughter, was or claimed to 
be the tenant. This suit was also decreed 
ex parte. After this in March, 1907; Batul 
Kuer, the daughter, filed an application in the 
suit relating to the arrears of rent for 1313 
Fasli, under section 108 of the old Civil 
Procedure Code, asking fora re-hearing of 
that suit. That application was rejected on 
the ground that she was nota party to the 
suit. Upon this Batul Kuer, the mother, 
applied for a re-hearing of the case on the 27th 
March, 1907, andthe re-hearing was granted. 
Then the plaintiff applied to have Batul Kuer, 
the daughter, made a defendant and she 
was added as such on the 17th of May, 
1907, and a notice was served on her on the 
27th of May, 1907. The result was that 
the Court gave the plaintiff a decree as 


20 
RAM SUKH RAI V. MAHADEO RAI. 


against Batul Kuer, the daughter. This 
decision was upheld by the lower appellate 
Court, whereupon a second appeal was pre- 


ferred to the High Court with the result that: 


the decisicn of the lower Court was affirmed. 
The present appeal under the Letters Patent 
has now been preferred and the sole ground 
on which the appeal is sapported isthat the 
plaintiff was aware onthe 10th. of January, 
1907, when he instituted his suit for the 
arrears of rent for 1314 Fasli, that Batul 
Kuer, the daughter, was tenant of the holding 
and omitted to sue her for the rent of 1313 
Fasli. It appears to us that the fallacy in 
the argument in support of the appeal lies in 
the fact that there is nothing to show that 
the plaintiff had any knowledge, that Batul 
Kuer was tenant in the year 1313 Fasli. On 
the contrary, the fact that he had instituted a 
suit against Batul Kuer, the mother, as 
tenant on the 17th of July, 1906, and obtained 
a decree against her ea parte shows that he 
had not any such knowledge. Itis true that 
on the 1Och of January, 1907, he was aware 
that Batul Kuer, the daughter, was or claim- 
ed to be then tenant, but from this we cannot 
infer that she was tenant, during the previous 
year. A plaintiff is not under such circum- 
stances barred by the provisions of section 43 
of the former Code of Civil Procedure, corres- 
ponding to Order II, Rule 2, sub-section 2 of 
Act V of 1908, That section provides that “If 
a plaintiff omits to sue in respect of or inten- 
tionally relinquishes any portion of his claim, 
he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” If, at 
the time of the institution of the suit for the 
arrears ofrent for 1814, viz., the l0th of 
January, 1907, the plaintiff was not aware 
that Batul Kuer, the daughter, was the 
tenant, he cannot be said to have omitted to 
sue forthe rent of 1313 Fasli, within the 
meaning of the section. In the case of Amanat 
Bibi v. Imdad Husain (1), their Lordships 
explained the meaning of section 7 of Act 
VII of 1859, which corresponds with the 
section now under consideration and observed 
in the course of their judgment as follows :— 
“ It appears to us that the fair result of the 
evidence is that at the date of the former 
suit the respondent was: not aware of the 
right on which he is now insisting. A right 
which a litigant possesses without knowing 


or ever having known that he possesses it, 
i (1) 15 C. 800; 15 I. A. 106. 
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can hardly be regarded as a ‘portion of his 
claim’ within the meaning of the section in 
question.” We are, therefore, of opinion 
that the decision of the learned Judge of this 
Court affirming the decision of the Court 
belowis correct, and we dismiss the appeal 
with costs. . 
Appeal dismissed. 


(s. c. 7 A. L. J, 743.) 
ALLAHABAD HIGH COURT. 
Criminar Rererexce No. 269-0r 1910.- 
May 27, 1910. 
Present:—Mr. Justice Banerji. 
RAM SUKH-RAI—Appricant 
versus 
MAHADEO RAT AND otners—Opposite 


Party. 

Criminal Procedure Code (Act V of 1898), s. £50— 
Compensation iù proceedings under section 107, 
Criminal Procedure Code, 

Compensaticn under ‘section 250, Criminal Pro- | 
cedure Code, cannot be awarded in a case in which 
au application has been made to a Magistrate with 
a view to his taking proceedings under section 107 of 
the Code. É 

In ve Gowind Hanmant, 25 B, 48, Queen-Empress v. 
Lakhpat, 15 A. 365, referred to. 


‘Criminal Reference made by the Sessions 
Judge of Azamgarh. 

Judgment.—Ram Sukh’ Rai made 
an application to a Magistrate of the first 
class, asking him to order Mahadeo Rai and 
nine others to furnish security to keep the 
peace. The Magistrate beld an inquiry and 
being of opinion that the allegations of the 
applicant were untrue, ordered the discharge 
of Mahadeo Rai and others. He then direct- 
ed Ram Sukh Rai to pay Rs. 50, as com- 
pensation to Mahadeo Rai and others. The 
order was apparently made under section 250 
of the Code of Criminal Procedure. The 
learned Sessions Judge has referred the case to 
this Court with the recommendation that the 
order be set aside as illegal. I am of opinjon 
that the order is clearly illegal. By section 
250 an order for compensation can be made 
only in cases instituted by a complaint as 
defined in the Code or upon information given 
by a Police Officer to a Magistrate, where a 
person i3 accused of an offence triable by a 
Magistrate. A .complaint according to the 
definition of the term means an allegation 
made to a Magistrate with a view to his tak. 
ing action that some person has committed an 
offence, and an- offence means any act 
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or omission punishable by any law for 
the time being in force. In this case Mahadeo 
Rai and others were not accused of having 
committed any offence. The only complaint 
against them was that they were likely to 
commita breach of the peace so that section 
250 has no application to a case of this kind. 
This was held by the Bombay High Court in 
_ Inre Govind Hanmant (1). In Queen: Empress 

v. Lakhpat (2) this Court held that the award 
of compensation made in a case in which an 
application had been made to a Magistrate with 
a view to his taking proceedings under section 
110 of the Code of Criminal Procedure, is 
illegal. The orderof the Magistrate in this 
case was, therefore, clearly illegal. I accord- 
ingly set it aside aud direct that the amount 
of compensation, if paid, be refunded. 


Order set aside. 
(1) 25 B. 48. 
(2) 15 A. 368. 


(s.c.7 A. L. J. 749.) 
ALLAHABAD HIGH COURT. 
CURIMINAL Revision No. 239 or 1910, 

June 1, 1910. 

Present:—Mr. Justice Chamier. 
BISHESHAR BHATTACHARYA— 
APPLICANT 
versus 
EMPEROR—Opposire Party. 

Criminal Procedure Code (Act F of 1898), s. 556— 
Jurisdiction— Personally interested—Magistrate order- 
ing prosecution in the capacity of President of Octrot 
Sub-Commitlee-——Consent of the accused. 

Where a Magistrate, actingin the capacity of the 
President of Octroi Sub-Committee, orders prosecution 
of a person, he is deemed to be personally interested 
in the'case and has no jurisdiction to try the case 
even with the consent of the accused. 

Emperor v. Mohan Lal, 27 A. 25, distinguished, 

Inayat Husain, A. W. N. (1899) 74, referred to. 

Criminal revision against the order of the 
Joint Magistrate of Benares. 

Mr. Satya Chandra Mukerji, 
Applicant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 


Judgment.—tThis is an application 
for revision of an order of the Joint Magis- 
trate of Benares, convicting the applicant of 
evading the payment of octroi, an offence 
punishable under section 69 of the United 
Provinces Municipalities Act, and sentencing 
him to pay a fine of Rs. 20. It has been 
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contended before me that the articles in res- 
pect of which the applicant has been convict- 
ed are not subject to octroi. In view of the 
order which I am about to pass, I express no 
opinion upon this point. The question which 
I have to decide is whether the Magistrate 
had jurisdiction to try the case. In his 
order he says: “I would note that at, the 
first hearing I asked counsel for the defence 
to apply for the transfer of the case as the 
prosecution had been initiated by me ex-officio 
as the President of the Octroi Sub-Committee. 
He elected to let the case remain in this 
Court.” It is quite clear that if the case falls 
within section 556, Criminal Procedure Code, 
as isnow contended by the applicant, the 
Magistrate was debarred from trying the 
case, and consent of the applicant could not 
confer jurisdiction upon him. The only facts 
which need be stated are that some corres- 
pondence passed between the applicant and 
the Octroi Superintendent ending with a letter 
from the applicant, dated the 2nd of March, 
1910, in which he declined to give any further 
information. The whole correspondence was 
then laid before Mr. A. P. Collett, who was 
President of the Octroi Sub-Committee of the 
Municipal Board. The file does not show 
that the papers were laid before him as Pre- 
sident of that Sub-Committee ; but the fact is 
admitted and there can be no doubt about it. 
On the file he wrote as follows :—“ Whether 
the goods are dutiable or not, ib seems that 
the importer’s correct procedure was to pay 
and then appeal to the Board. If the 
importer still persists that the goods are not 
dutiable, ib is a question best decided by a 
Court, and he should be prosecuted in order 
to have it finally settled.” 

On that the Secretary of the Board noted 
at once “prosecute,” and sent the papers to 
the Octroi Inspector who made them over to 
a mukhtar in order that a complaint might 
be drawn up. The complaint was ultimately 
preseuted to Mr. Collett. It is quite clear to 
me that Mr. Collett’s order: was intended to . 
be and was understood to be an order for the 
prosecution of the applicant. It is not a case 
like that of Emperor v. Mohan Lal (1), in 
which the Magistrate concernedwas merely one 
of a body of members of the Municipal Board 
who did not direct the prosecution but merely 
handed in a recommendation upon which the 
Chairman of the Board took action. In that 

(1) 27 A. 25, 
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case, Knox J., referred to and distinguished 
the case of Emperor v, Ahmad Husain decided 
by the present learned Chief Justice. He 
observed that in Ahmad Husain’s case, it 
was alleged that the Joint Magistrate who 
tried the case was the Chairman of a special 
meeting of the committee which ordered the 
prosecution of the accused. The present 
case is stronger than that of Ahmad Husain, 
for Mr. Collett does not seem to have 
acted with the sub-committee, but alone and 
on his own responsibility. It was contended 
that the case fell rather within the explana- 
_ tion to section 546 than within the illustra- 
tion to that section. The difference between 
the two classes of cases was pointed out by 
Strachey, C.J., in Inayat Husain (2). In 
the course of his judgment he says: “It has, 
however, been‘contended that he is disqualif- 
ed on the ground of the principle embodied 
in the new illustration to section 556. That 
illustration is as follows :— A, as Collector 
upon consideration of information furnished 
to him, directs the prosecution of B fora 
breach of the Excise Laws. A is disquali- 
fied from trying this case as -a Magis- 
trate.’ The illustration simply embodies the 
principle that a man cannot be both Pro- 
secutor and Judge in the same case. What 
the-section shows is that if a Magistrate or a 
Judge is merely connected with a case by 
reason of his discharging some other public 
function, or is concerned with it in some 
public capacity he is not, on that ground, 
alone to be deemed personally interested in 
the case. But if, in addition to a connection 
of that sort, he, in some capacity outside 
his Magisterial or judicial functions, orders 
or directs the prosecution. of a person for 
an offence, then he is deemed to be personally 
interested in the case and he cannot try 
it as Magistrate or Judge. The distinction 
is between having merely some public or 
official connection with a case and ordering 
or directing the prosecution in some extra- 
judicial or extra magisterial capacity.” In the 
“present case,as I have said, the Magistrate 
ordered the prosecution of the applicant. I 
cannot accept the suggestion that the prosecu- 
tion was directed by the Secretary. He treated 
Mr, Collett’s endorsement as an order to pro- 
secute and merely set the machinery in mo- 
tion. In accordance with the decisions which 
I have mentioned 1 hold that the Magistrate 


(2) A. W. N. (1899) 74. 
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in this case must be deemed to have been 
personally interested within the meaning of 
section 556, Criminal Procedure Code, and, 
therefore, was not ‘qualified to try the case of 
the applicant. I set aside the conviction 
and direct that the case be re-tried by the 
District Magistrate or by some competent 
Magistrate nominated by him. , 
Conviction set aside; Re-trial ordered. 





(s.c.7 A. L. J. 776.) 
ALLAHABAD HIGH COURT. 
Seconp Crit Apesar No. 1089 or 1909. . 

June 2, 1910. 5 
Present:—Sir John Stanley, Kr., Chief Justice, 
and Mr. Justice Griffin. 
RAMPHAL THAKUR—PraintirrF— 
APPELLANT ` 
versus 
PANMATI AND OTARR3S—Ī)EFENDANTS — 
RESPONDENTS. 

Hindu Law—Mitakshara —Inheritance—Daughter's 
daughter's son —Bandhus entitled to succeed in absence 
of nearer heir, 

A daughter’s daughter’s son is a bandhu under the 
Mitakshara School of Hindu Law, and as such is 
entitled to succeed to the estate of the owner in the 
absence of any other nearer heir. 

Aiudhia v. Ram Sumer Misir, 6 A. L. J. 557, 2 Ind. 
Cas. 376; 81 A. 454, followed. 

Second appeal from the decision. of the Dis- 
trict Judge of Gorakhpur. : | 

Mr. Baldev Ram Dave (with him Mr. Iswar 
Saran), for the Appellant. f 

Mr. Govind Prasad, for the Respondents. 

Judgment. —This is an untenable 
appeal. The plaintiff sued to enforce payment 
of a debt secured by a mortgage bond of the 
3lst of January, 1896, executed by one Mu- 
sammat Phulmani, deceased, and her daughter- 
Musammat Panmati. The Court of first in- 
stance decreed the claim but upon appeal the 
decision of that Court was reversed and the 
plaintiff's suit dismissed on the ground that’ 
Musammat Phulmani had only limited interest 
in the mortgaged property, namely, a widow’s 
estate, and that the plaintif had failed to prove 
that the mortgage in suit was made for legal- 
necessity. 

We think that this decision is correct: The 
property formerly belonged to Beni, and upon 
his death it descended to his widow, Musammat 
Chunna. After her death it came to Musammat 
Phulmani. Musammat Phulmani had two 
daughters, namely, Musammat Panmati and 
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Musammat Parbati. Musammat Parbati has two 
minor sons, the defendants, Sundar Pandey 
and Ram Piare-Pandey. According to the 
Hindu Law Musammut Parbati and Musammat 
Panmati, the daughter’s daughters of the 
owner Beni, could not inherit his property. 
Consequently Musammat Poanmati had no 
interest in the property which she could mort- 
‘gage. The mortgage not having been shown 
to have been made for legal necessity, it is 
clear that no interest passed to the mortgagee 
beyond the life-estate of Musammat Phulmani. 
But it is contended that this mortgage ought 
to prevail in the abseuce of reversionary heirs 
to dispute its validity. Ib is said that there are 
no reversionary heirs, but this is not the case. 
It has been held by a Bench of this Court. and 
we think rightly, that under the Mitakshara 
the son of a daughter’s daughter isan heir. In 
the case of Ajudhiav. Ram Sumer Misir (1), 


our brothers Banerji and Tudball held that a 


daughter’s daughter's son is a bandhu, and in 
the absence of any other heir he is entitled to 
succeed to the estate of the last owner. The 
plaintiff in that case was the son of the daugh- 
ter's daughter of one Sheonarain and our 
learned brothers observe:—-He is clearly a 
sapinda of Sheonarain within the meaning of 
the Mitakshara and being a bAcnnagotra sapinda, 
who claims through a female belonging to the 
family of Sheonarain, namely, his daughter 
Chaura, he is Sheonarain’s bandhu. In the ab- 
sence of any other heir he is entitled to succeed 
to the estate of Sheonarain. It is urged that 
he being the son of Sheonarain’s daughter’s 
daughter, cannot be regarded as a bandhu. In 
the Tagore Law Lectures for 1832, the Jescen- 
dant of a daughter’s daughter of the same 
fumily to which the deceased belonged is speci- 
fically mentioned as a bandhu of the deceased 
(see page 688), and on page 707, the daughter's 
daughter’s sonis specified in the list of the 
man’s own bandhus. Having regard to the 
definition of a bandhu, as understood in the 
Mitakshara we must hold the plaintiff who is 
the daughter’s daughter’s son of Sheonarain, 
the last owner, i> his bandhu, and, as such, the 
heir to his estate.” Apply the ruling in that 
case to the present. Sundar Pandey and Ram 
Piare Pandey being the sons of a danghter’s 
daughter of Beni are as such, in the absence 
of other heirs, the heirs to his estate. We dis- 
miss the appeal with costs. 
Appeal dismissed. 


(1) 6 A. L, J. 887; 2 Ind, Cas, 876; 81 A. 454. 
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(s. c. 7 A. L. J. 787.) 
ALLAHABAD HIGH COURT. 
Frest Crvin APPRAL rro Orper No. 106 
or 1908. 

June 3, 1910. 

Present:—Sir George Knox, Kr., Judge, and 
Mr. Justice Karamat Husain. 

SHATFI-UN-NISSA AND OTHERS — 
DerexDANTs—APPELLANTS 
VETSUS 
FAZALRAB AND OTHERS —PrAINTIPAS— |, 


RESPONDENTS. 

Mortgage—Usufrusturry - Liability to account— 
Rent appropriated in lieu ofa portion of interest only 
— Transfer of Property (Act IV of 1882), s. 77. 

In the absence of any stipulation to the contrary, 
a usufrnetuary mortgagee is not liable to account to 
the mortgagor, 

The fact that the rents of the property are to be 
appropriated in lieu of a portion of interest only can- 
notalter the usufructuary character of the mortgage. 

Jaijit Rai v. Gobind Tewari, 6 A. 308, referred to. 


First appeal from an order of the District 
Judge of Allahabad. | 
Mr, Muhammad Ishaq, for the Appellants. 

Dr. Tej Bahadur Sapru, for the Respond-' 
ents. 

Judgment. 

Karamat Husain, J.—The facts are these:— 
One ldi on the 15th of Jannary, 1866, execut- 
ed a mortgage deed in favour of his son 
Shams-ud-din. The material portion of the 
said mortgage-deed may be rendered as 
follows:— 

“A sum of Rs. 700 in all is due to Shams- 
ud-din by me, hence exeenting this deed in 
favour of Shams-ud-din, I covenant and give 
in writing that in lieu of the interest on the 
said sum which at the rate of Rs. 2 per 
mensem amounts to Rs. 168, I mortgage with 
possession 56 bighas, 11 biswas and 72 dhurs 
yielding a rent of Rs. 113-2-3 at the rate of 
Rs. 2 per bigha, situate inthe village Angwa 
alias Kathgaun and put him in possession. 
The said Shams-ud-din is to appropriate the 
rents of the said land amounting to Rs.113-2-3, 
He may either cultivate the land or let it 
to tenants. JI and my heirs and representa- 
tives shall raise no objection. After deducting 
Rs. 113-2-3 an annual balance of Rs, 54-13-9. 
remains due, and whenever! shall intend to 
pay off the debt, T shall pay the principal 
together with the annual balance of interest, 
ze, Rs. 54-13-3 and shall redeem the land.” 

The representatives-in-interest of the mort- 
gagor bronght an action for redemption of 
the property mortgaged on the allegation that 
in the settlement of 1882 Fasli in consequence 
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of exchange of the plots the area of the mort- 
gaged property went up to 80 bighas, and 
that its rent rose tq more than Rs. £09, and 
they prayed for accounts. 

The pleas in defence on which the 
disposal of this appeal turns were that under 
the mortgage deed in question the mortgagees 
were not bound to render accounts and that 
the plaintiff in order to redeem had to pay 
the principal Rs. 700 and the total of the 
annual balance of interest amounting to 
Rs. 3,859. 

The Court of first instance finding that 
the plaintiffs were not entitled to accounts, 
decreed their claim on condition of their pay- 
ing Rs. 2,962-14-0 to the answering defen- 
dants with costs. 


The plaintiffs appeal to the lower appellate . 


Court. One of the pleas taken was that the 
defendants were liable to account. This plea 
found favour with the lower appellate Court 
which discharged the decree of the first Court 
and remanded the case. That Court, towards 
the end of its judgment, observes:— 1, there- 
fore, disagree with the narrow construction 
the learned Munsif has placed upon the deed. 
I consider that so far its terms are most clear 
and distinct that in no case is the mortgagee 
or his representatives entitled to derive 
greater annual interest than is represented by 
the sum of Rs. 168. It is necessary, therefore, 
in my opinion, that accounts should be taken 
to find out how much the mortgagee or his 
“ representatives have derived from the land 
as rent during each year during which the 
mortgage subsisted.” The defendants appeal 
against the order of remand and their learned 
Vakil, on the one hand, contends that on a 
right interpretation of the mortgage deed 
dated the 15th January, 1866, the defendants 
are not liable to accounts, thai the mortgage 
being a usufructuary mortgage, there can be 
no liability to accounts under section 77 of 
the Transfer of Property Act and that the 
plots obtained in exchange, though larger in 
area must in the absence of anything to the 
contrary be presumed to be of an equal value 
to the plots originally mortgaged. The learn- 
ed Advocate for the respondents, on the ovher 
hand, contends that by the terms of the 
mortgage the defendants cannot take 
more than Rs. 168 a year as interest, that the 
mortgagor being the owner of the property, 
his representatives are entitled to account, and 
that the mortgage not being a usufructuary 
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mortgage inasmuch as the rents aceruing from 
the property are not to be appropriated in 
lieu of the whole interest, section 77 of the 
Transfer of Property Act has no application. 
Both parties rely on Jatjit Rat v. Gobind 
Tewari (1). In my opinion the contentions 
of the learned Vakil for the appellant are. 
sound and must, therefore, prevail. There 
is nothing in the mortgage deed of the 
15th January, 1846 to entitle the mortgagor 
to account. If he wanted to make the mort- 
gagee liable to account, he should have in 
express terms stipulated therefor. In the 
absence of such stipulation the agreement as 
to the payment of the annual balance of the 
interest is binding upon his representatives. 
This was-enacted so far back as 1855, by sec- 
tion 4 of Act XXVIII of 1855, which is in 
the following terms:— A mortgage or other 
contract for the loan of money by which it 
is agreed that the use or usufruct of any pro- 
perty shall be allowed in lieu of interest shall 
be binding upon the parties.” 

In addition to the absence of any agree- 
ment regarding the liability of the mortgagee 
for accounts the mortgage in question is 
undoubtedly usufrnctuary and section 77 of 
the Transfer of Property Act exempts him as 
such from liability to account. The fact that 
the rents of the property are to be appropriat- 
ed in lieu of a portion of interest only, cannot 
alter the usufructuary character of the mort- 
gage. According to the notion of a mortgage 
in British India the ownership of the pro- 
perty, no doubt, remains in the mortgagor, but 
when he puts the mortgagee in possession aud 
expressly covenants to pay the total of the 
annual balance of interest at the time of 
redemption his ownership cannot entitle him 
to account. The question of accretion does 
not arise for what the mortgagee got was in 
exchange of a portion of the property 
originally mortgaged, and there is nothing to 
show that the large area is not of the same 
value asthe property which was originally 
mortgaged. 

The ruling in Jatt Rat v. Gobind Tewari 
(1), relied on by both sides, is not directly in 
point. 


For the above reasons, I would allow the 
appeal with costs, which in this Court will in- 
clude the fees on the higher scale, set aside 
the order of the lower appellate Court and 


(1) 6 A. 303, 
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remand the case to that Court for trying the 
remaining issues, 

Knox, J.—I agree with my learned brother 
that the lower appellate Court has placed a 
wrong construction upon the deed which 
contains the covenant between the parties. 
The intention of contracting parties clearly 
was that the profits arising from the land 
mortgaged were to be appropriated by the 
mortgagee as part of the annual interest ac- 
cruing upon the sum advanced by him, and 
that the respondents when they wished to 
redeem should pay the principal money—the 
mortgage money-—together with Rs, 45-12-3, 
the annual balance of interest agreed upon. 
IT agree in the order proposed. 

Apreal allowed; Order set aside. 
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Pre-emption, right of, only relative and not absolute— 
Offer and acceptance —Notice, issue of, under section 10 
—Tender made but refused—Cause of action, grounds 
of, ina suit for pre-emption—Agreement, conditional 
but not absolute—Oudh Laws Act (XVII of 1876), ss. 6, 
9, 10, 11, 12 and l8—'‘Proposes- to sell”—Punjab 
Laws Act (IV of 1872), s. 9—Transfer of Property Act 
(IP of 1882), s. 54-—-Limitation Act (IX of 1908), Sch. I, 
art. 10. 

A right of pre-emption is a right to the bonefit of a 
contract or a right of substitution entitling the pre- 
emptor by reason of a legal incident, to which tho 
sale itself was subject, to stand in the shoes of the 
vendee in respect of all the rights and obligations 
arising from the sale under which he has derived his 
title. It isin effect as if in a sale-deed the vendee’s 
name were rubbed out and the pre-cmptor’s name 
inserted in its palce. 

Govind Dial v. Inayat-ul-lah, 7 A. 775, veferred to. 

The right of pre-emption is not an absolute right to 
acquire immovable property but only a relative right 
to acquire it in preference to all dther persons and in 
this respect it differs essentially from the right which 
has its origin in proposal and acceptance. In all 
cases, a violation of the right is an essential condition 
to the bringing of a suit for enforcement of the 
right of pre-emption. 

A person, holding a right of pre-emption is not 
entitled to claim a decree merely on the ground that 
the owner of the property had issued a notice under 
section 10 of the Oudh Laws Act and that a tender 
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made subsequent to the 
refused. 

Where a plaintiff claims pre-emption on the basis of 
an agreement, such an agreement must not be a con- 
ditional but an absolute one. In order to give rise to 
a claim for pre-emption, it must evidence a complete 
contract to sell. 

Shanker Prasad v. Hamid Ali, 9 O. C. 169, Ram 
Charan v. Qiamuddin, 2 O. C, 7, referred to. 

Per Piggott, J. 0. 

In every case of pre-emption, the law contemplates 
that there should be a purchaser who has either taken. 
possession under the sale sought to be impeached or 
in some cases has obtained title under a registered 
instrument of sale. | 

The legislature never intended to exempt transfers 
of property in Oudh in favour of a person holding a 
right of pre-emption in respect of the same from the 
provisions of section 54 of the Transfer of Property 
Act. 


Appealagainst the order of A. Sabonadiere, 
Esquire, District Judge, Hardoi, dated 10th 
March, 1909, upholding the order of Babu 
Mathura Prasad, Subordinate Judge, Unao, 
dated 5th September, 1908. 

The Hon’ble Mr. Mohammad Naseem and 
Pandit Gokaran Nath Misra, for the Appellant. 

Mr. A. P. Sen, for the Respondent. 

Judgment. 

Landsay, A. J. C—The facts of the case, out 
of which this appeal has arisen, may be stated 
briefly as follows:— 

The appellant Jagannath, who was plain- 
tiff in the Court of first instance, is a full 
brother of the first defendant, Sheoratan, and 
both are co-sharers in mahal Bhagwan Din 
Mouza Bichia Kahri. The extent of Sheo- 
ratan’s share being 4 annas 9 pies, 12 
kirants.. In the year 1907, Shcoratan being 
in want of money entered into negotiations 
with Umrao Singh and Gaya Din Singh (the 
third and fourth defendants in the suit) for 
the sale to them of his share. These persons 
being aware that a right of pre-emption exist- 
ed in respect of the property which was pro- 
posed to be sold refused to conclude the 
bargain until Sheoratan had complied with 
the provisions of section 10 of the Oudh 
Laws Act by issuing notice of his proposal 
to sell. By a deedof agreement drawn up 
between the parties on the 15th June 1907, a 
sum of Rs. 1,000 was handed over to Sheo- 
ratan as earnest money. Sheoratan undertook 
to issue the necessary notice and it was agreed 
that in the event of any of the persons entitl- 
ed to claim pre-emption asserting their 
rights, the earnest money should be returned 
with interest; if no claim for pre-emption was 
put forward, Sheoratan was to execute a 


receipt of notice was 
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‘sale-deed. On’ the same date, Sheoratan 
applied to the Subordinate Judge of Unao 
to have notice issued under section 10 of 
the Oudh Laws Act and notice was issued 
on the 20th June 1907 and duly served 
upon Jagan Nath on the 24th June. It 
was said that Jagan Nath went to Sheo- 
ratan on the day he got the notice and express- 
‘ed his readiness to buy the property but it 
has been found that there is no reliable proof 
of a tender made by Jagan Nath on that date. 

The Subordinate Judge when sending ont 
‘the notice had fixed the 13th July 1907 for 
the appearance in Court of any persons 
who desired to take action on the notice 
and on that date Jaggannath handed in 
a petition in which he stated, first of all, 
that the extent of the .share of Sheo- 
ratan was not described accurately in the 
‘notice. He went on to say that the share 
was subject to a mortgage executed by 
Bhagwan Din (his and Sheoratan’s father) 
in favour of one Musammat Gajjo and that 
the mortgage debt was outstanding still in 
full and that he was ready to purchase Sheo- 
ratan’s share provided that a portion of the 
money should be applied in paying off the 
share of the mortgage debt property recover- 
able from Sheoratan in proportion to his 
share. The petition wound up with a 
statement, which proved to be true, that 
Sheoratan had, after issue of his notice, given 
a usufructuary mortgage of a portion of his 
share to Umrao, Gaya Din and Jit Bahadur 
by a deed executed on the 6th July 1907. 
Jagannath asserted that the transfer by mort- 
gage after issue of the notice under section 
10 of the Oudh Laws Act was unlawful and 
was made in order to defeat his right of pre- 
emption. This petition was ordered by the 
Subordinate Judge to be filed. On the 15th 
September 1907, Jagannath is said to have 
taken Rs. 5,000 (the sum mentioned in the 
notice) to Sheoratan who declined to receive 
it; on the 18th September the money was 
lodged in Court for payment to Sheoratan, 
and on the 23rd November, Sheoratan came to 
Court and saidhe no longer desired to sell 
his property as he had been able to get what 
he wanted by execution of a mort- 
gage. The upshot of all these preliminary 
encounters was that on the 14th December 
1907, Jagannath filed the suit out of which 
this appeal has sprung. He impleaded as 
defendants Sheoratan and thethree persons in 
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whose favour the mortgage deed of the 6th 
July 1907 had been executed. The suit 
was described as being one for actual and pro- 
prietary possession of the 4 annas9 pies and 12 
kirants share of Sheoratan by cancellation of 
the mortgage deed executed in favour of the 
second, third and fourth defendants; the facts 
already referred to were all set ont in the 
plaint ard it was alleged that the mortgage 
deed was collusive and fictitious. The cause 
of action was stated to have arisen on the 
24th June 1907 (the date on which plaintiff 
alleged he had first closed with Sheoratan’s 
offer) and thereafter at various times. The 
reliefs sought were:— (1) Actual proprietary 
possession. (2) Execution of a conveyance 
of the property by Sheoratan if that were 
deemed necessary. (3) Payment of any 
compensation found to be due to the mort- 
gagee defendants, out of the Rs. 5,000 in 
deposit, and (4) any other relief to which the 
Court might consider the plaintiff entitled. 
The mortgagee defendants pleaded they were 
bona fide mortgugees without any notice of 
the rights asserted by the plaintiff and denied 
that the plaintiff had any cause of action 
against them. Sheoratan’s defence was that 
the plaintiff had no cause of action as the pro- 
perty had been mortgaged only and not sold 
and thabin any case the plaintiff had not 
offered the price demanded as he had 
insisted upon a deduction in respect of a 
mortgage of which he (Sheoratan) knew 
nothing. The Subordinate Judge dismissed 
the suit.on two grounds, viz: (1) that no con- 
tract for sale had been proved and (2) that 
the plaintiff had no cause of action as Sheoratan 
had not sold the property. The plaintiff 
appealed to the District Judge who upheld 
the order of the first Court. He treated the 
suit as being one for specific performance of a 
contract to sell and held that as there was no 
valid contract, there could be no case for 
specitic performance. The learned Judge was 
invited to regard the suit as being in reality 
one for pre-emption and to grant a decree 
accordingly but he declined to do so on the 
ground that the plaintiff was endeavouring to 
set up a new case, inconsistent with the one 
he had laid before the Court of first instance. 
In second appeal, the ground taken is that. 
the suit was, and ought to have been treated, 
as a suit for pre-emption and the Court is 
asked now to deal with the case on that, 
footing. It is contended that, in the circum- 
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stances alleged and proved, the plaintiff-appel- 
lant was entitled to a decree for pre-emption 
and that onthe terms of his plaint, it was 
competent to the Courts below to award him 
such a decree. Two alternative propositions 
are put forward on his behalf.. One is that 
his right to a pre-emption decree was com- 


plete by reason of his having made a tender, 


under section 11 of the Act which wasrefused. 
The other is that the execation of the agree- 
ment tosell to Umrao and Gaya Din, made 
on the 15th June 1907, constituted a cause of 
action upon which the plaintiff was entitled 
to obtain a pre-emptive decree. The first 
question for determination is, therefore, 
whether a person being entitled to a right of 
pre-emption is in a position to claim a decree 
merely on the grounds that the owner of the 
property has issued a notice under section 10 
and thata tender made subsequent to the 
receipt of notice has been refused. Can the 
owner, without having done anything beyond 
refusing the tender, resist a claim to his pro- 
perty made by the person who offered the 
price set out in the notice issued under section 
10? Ordinarily a right of pre-emption is 
understood as being a right to the benefit of 
a contract or a right of substitution entitling 
the pre-emptor, by reason of a legal incident 
to which the sale itself was subject, to stand 
in the shoes of the vendee in respect of all the 
rights and obligations arising from the sale 
under which he bas derived his title. ‘It is 
in effect as if in a sale-deed the vendee’s name 
were rubbed out and the pre-emptor’s name 
jnserled in its place”, [Per Mahmud, J., in 
the case of Govind Dayal v, Inyat-ullah 
(1).] According to this view, a pre-emption 
transaction contemplates the existence of three 
parties, namely, a vendor, a vendee and a 
pre-emptor. <A contract of sale having been 
made between a vendor and purchaser, the 
third party, the pre-emptor, is entitled to 


claim the benefit of the contract by getting 


himself substituted in the position of the 
purchaser. If,as is contended here, a right 
to pre-empt arises merely out of a notice given 
by a person who proposes to sell, and a ten- 
der made by a person who wishes to buy, ib 
seems obvious that a right of pre-emption in 
Oudh is a different thing from the right 
definedin the case just cited. The law of 
pre-emption in Oudh is to be found in Chapter 
II of the Oudh Laws Act (XVIIL of 1876) 


(1) 7 A. 775. 
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andthe nature of the vight of pre-emption, 
as it exists is Oudh, must be determined by 
reference to the provisions of this Chapter. 
The right is defined in section 6 as being “the 
right of certain persons to acquire in the 
cases hereinafter specified immovable pro- 
perty in preference to all other persons.” In 
section 9 the right is again reforred to as a 
right to buy or redeem property. According 
to the agreement advanced by the appellant’s 
learned counsel, the important words in 
section 6 are “in the cases hereinafter men- 
tioned”, Those cases are described in section 
10 and are two in number, namely, the case 
where a person pruposes to sell property and 
the case where a person fcrecloses a mort- 
gage upon any property. It is pointed out 
that the first case is not one of sale but 
merely one of a proposal to sell and it is 
argued accordingly that a sale is not the 
necessary antecedent of a claim for pre- 
emption. When a person proposes to sell, he 
is by section 10 bound to give notica of his 
proposal to the persons who have a right of 
pre-emption and tostate the price at which he 
is willing to sell. Section 11 provides that any 


. person having a right of pre-emption, who 


fails to pay or tender the price set out in the 
notice written three months from the date of 
the notice, loses his right and section 13 (b) 
lays down that a person entitled toa right 
of pre-emption may bring a suit to enforce the 
right on the ground that tender was made 
under section 11 or section 12 and refused. 
In the present case, it is contended, therefore, 
that the plaintiffs tender having been refused 
after notice from Sheoratan of his proposal 
to sale, he is entitled by virtue of the terms 
of section 13 (b) to enforce his right by com- 
pelling Sheoratan to hand him over the 
property in exchange for the price tendered. 
The argument is an ingenious one and there 
is at first sight something in the language of 
the Act which seems to support it. In the 
Oudh Act, thereis no provision similar to that 
contained in section 9 of the Punjab Local 
Laws Act to the effect that the right of pre- 
emption (which is there defined in the same 
terms as in the Oudh Act) arises “in respect 
of sales (whether under a decree or otherwise) 
of immovable property and of foreclosures 
of rights to redeem such property”. Section 
12 of the Oudh Act does indeed speak of the 
right of pre-emption arising in respect of the 
foreclosure of a mortgage and it seems clear 
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enough from thelanguage of that section that 
theright does not arise until the property 
“has passed to the mortgagee by foreclosure. 
It is not expressly laid down that in the case 
ofa sale, the right arises only after sale has 
actually taken place. It is difficult, however, 


to conceive why there should be any dis-~ 


tinction in principle between the two cases. 
Foreclosure is the act of the Court which 
converts a conditionalsaleinto a sale absolute. 
The result of foreclosure is that the property 
is transferred completely to the mortgagee 
and if in sucha case the right to pre-empt 
arises only after the transfer has taken place, 
why in the other case should it be deemed to 
arise before the vendor has either parted with 
the property to a third person or placed him- 
self in such a position that he cannot resist 
the claim of a third person, with whom he 
has contracted, to call for a transfer of the 
property? The right of pre-emption is 
declared to be not merely aright to acquire 
immovable property but aright to acquire it 
in preference to all other persons. It isa 
relative, not an absolute right, and in this 
respect it differs essentially from the right 
which hag its origin in proposal and accept- 
ance. If A offers to sell his property to B 
at anamed price and if B accepts the offer, 
there is a contract for sale which B can en- 
force, but a transaction of this kind involves 
no notion of preference. The right of Bis 
one arising out of a contract, pure and simple, 
and there is no right unless and until a con- 
tract is made. A right of pre-emption, on the 
other hand, does not arise out of contract. It 
js in Oudh a right conferred by statute upon 
certain specified persons mentioned in section 
9 of the Oudh Laws Act. It exists indepen- 
dently of contract and by reason of a certain 
relation subsisting between the party who has 
.the right and other persons. If A and B are 
co-sharers in a mahal, A’s right of pre- 
emption is based on the fact that both he 
and B are part-owners of the land comprised 
ina definite area. It is aright to acquire 
B’s property in preference to all other persons. 
If B transfers to athird person, he thereby 
infringes A’s pre-emptive right and A there- 
upon may indicate his right to preference by 
insisting that he shall be placed in the 
position of the transferee. There is nothing, 
of course, to prevent one co-sharer from enter- 
ing into a contract with another co-sharer 
for the sale of his property. B may contract 
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with A to sell him his property: such a 
transaction is not an invasion of any right of 
A’s; on the contrary, it is the source of a right, 
the investitive fact, which confers upon A the 
right to call upon B to fulfil his undertaking 
by executing a conveyance and delivering the 
property. R 

lt is impossible, therefore, to regard the 
right of pre-emption as defined in section 6 of 
the Act as one arising out of mere offer and 
acceptance, A suit to enforce aright arising 
in this way isa suit to enforce a contract. 
A suit to enforce aright of pre-emption is a 
suit to vindicate the invasion of a special 
right conferred by statute. But, it is argned, 
section 13 ofthe Act sets out the grounds 
on which a person entitled to a right of 
pre-emption may bring a suit to enforce his 
right, and one of these grounds is that a 
tender was made under section 11 and re- 
fused; it is, therefore, sufficient for a plaintiff 
to show that he has made a tender and 
that histender has been rejected. A careful 
consideration of the terms of this section, 
however, will show that an infringement of 
the pre-emptive right must be deemed to be 
a necessary condition precedent to the bring- 
ing of a suit to enforce the right. Take for 


, example the case referred to in section 13 (a). 


A person entitled to a right of pre-emption 
may bring a suit to enforce his right on the 
ground that no due notice was giren as 
required by section 10. Here the meaning ob- 


_viously is that a sale. has been made without 


notice being given. The person bringing the 
suit must, iu order to succeed, show that a 
sale has taken place, in other words, he must 
show that he has a cause of action arising out of 
a breach of his right to acquire the property 
in preference to the vendee. Similarly in 
the cases mentioned in clanses (c) and (d), it 
is assumed thata sale or foreclosure has 
actually taken placein derogation of the plain- 
tiffs’ right of pre-emption. It seems impossible, 
therefore, to imagine that a similar assump- | 
tion is not made in the case described in 
clause (b) and that a right to bring a suit 
for enforcement is conferred in a case in which 
the pre-emptive right has not been violated by 
a transfer made to a third person whose right 
to acquire is subject to a preferential right 
existing in the plaintiff. In short, the true 
interpretation of section 13 seems to be that 
in all cases a violation of the right is an essen- 
tial condition to the bringing of a suit for 
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enforcement of it. There can be no cause of 
action without an invasion of the plaintiff's 
right. The plaintiff has further to show 
that his right to pre-emption still subsists 
at the time he brings the suit, for as is 
explained in the preceding sections, sush a 
right may be lost by failure to tender within 
three months from the date of the notice. 
The vendor or mortgagee may or may not 
comply with the requirements of the law as 
to notice. If he sells or forecloses without 
giving notice, there can be no question of the 
plaintiff’s right of pre-emption having been 
lost; the right is obviously alive at the time 
the suitis brought. Ifon the other hand, 
the vendor or mortgagee has given the notice 
demanded by section 10, the plaintiff must 
satisfy the Court that his right to pre-empt 
has not been forfeited by his failure to make a 
tender within three months from the date of 
notice. No case has been cited in which it 
has been held that aclaim for pre-emption can 
be maintained without its being shown that 
somethirg has been done to defeat the plain- 
tiff’s right of pre-emption or in which it has 
been held that a person who has proposed to 
sell his, property and to whom a tender has 
been made is, without anything further done 
on his part, liable to lose his property in a 
suit for pre-emption. The appeal cannot, 
therefore, succeed on the first ground advanc- 
ed on the appellants’ behalf. There remains 
for consideration the other ground on which it 
is contended that the plaintiff is entitled to 
succeed, namely, that the agreement executed 
by Sheoratan in favour of Gaya Din and 
Umrao on the 15th June amounted to a con- 
tract for sale which gives the plaintiff a cause 
of action. It has been held in this Court 
that a right of pre-emption is enforceable in 
the event of a person entering into a con- 
tract for the sale of property in respect of 
which there is a right of pre-emption. 
Shanker Prasad v Hamid Ali Khan (2). Itis 
to be noticed, however, that in the first Court 
the plaintiff did not allege that he had derived 
his right to sue from the execution of this 
agreement. He asserted that his cause of 
action arose onthe 24th June 1907, when 
he expressed to Sheoratan his willingness 
to purchase the property. Nor in the memo- 
randum of appeal lodgedin the lower appellate 
Court did the plaintiff take up the ground 


that the execution of this agreement of the 
(2) 9 Q. C. 169 at p, 172. 
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15th June gave him any cause of action, 
though as appears from the judgment of 
the learned District Judge, the point seems to 
have been raised in argument before him. 

‘It may well be doubted whether a case can 
be set up in appeal which is founded on a 
cause of action not asserted in the Court of 
first instance, but whether that be so or not, 
it seems clear that the agreement of the 15th 
June 1907 does not give the plaintiff a right 
to sue for pre-emption, for it cannot be said 
that this agreement is evidence of a complete 
contract to sell. Umrao and Gaya Din refus- 
ed to take a conveyance before Sheoratan issu- 
ed the notice required by section 10 of the 
Oudh Laws Act and the agreement was that 
there should bemo sale until notice had been 
issued and the persons entitled to pre-emption 
had, after receipt of notice, waived their 
rights. The contract was conditional not 
absolute and did nnt amount to a denial of 
the plaintiff's right of pre-emption so as to 
give him a cause of action to sue for enfurce- 
ment of his right. The case of the appellant 
cannot succeed onthis ground either and, in 
my opinion, the appeal fails and ought to be 
dismissed with costs. 

Piggott, Ag. J, C.—I agree with the decision 
arrived at by my learned colleague and with 
the reasoning on which it is based. In so far 
as the suit was really one for specific per- 
formance of a contract of sale as between the 
plaintiff Jagannath and his brother Sheoratan, 
it is disposed of by the finding of the lower 
appellate Court that there was never any 
completed contract. This is not only a finding 
of fact by which we are bound insecond appeal, 
but is in accordance with express admissions 
made by the plai:t.ff’s pleader in the Court of 
first instance as for instance on August 22nd 
1908, when it was expressly admitted that 
what the plaintiff had offered Sheoratan for 
this property was a sum of Rs. 5,000 less 
whatever might be due on account of Sheo- 
ratan’s proportionate share of liability under 
Musammat Gajjus mortgage. To treat the 
suibas one for pre-emption on the strength of 
Sheoratan’s agreement of June 15th, 1907, 
seems, to me clearly impossible, in view of 
the fact that that agreement is nowhere 
referred to in the plaint. Moreover, the 
agreement itself is not an unconditional 
contract of sale, and it has been superseded 
so far as the parties to it are concerned by 
the stipulations of the mortgage deed of July 


300 
‘JAGAN NATH V, SHEORATAN SINGH. 


6th, 1907. As regards this last mentioned 
deed, itis an admitted fact that the plaintiff 
makes no claim to pre-emption in respect of 
it. The main point argued before us was 
whether the suit as brought was maintain- 
able under the provisions of section 13 (b) of 
the Oudh Laws Act (XVIIL of 1876) inde- 
pendently of any question of a contract of sale 
between Jagannath and Sheoratan to the 
specific performance of which the former was 
‘entitled. Ican find nothing in the provisions 
of Chapter II of the Oudh Laws Act which 
makes a right of pre-emption in Ondh some- 
thing radically different from such right 
as it exists: anywhere else. It is simply a 
right to acquire immovable property in pre- 
ference to some other person or persons, and 
does not in itself create a right to compel a 
‘transfer from an owner who had not actually 
sold and is no longer williug to sell to any one. 
Such right may arise in virtue of a completed 
‘contract of sale carried out under the pro- 
‘visions of sections 10 and 11 of the Ondh 
Laws Act as between the owner and one of 
his co-sharers, but, the right thus created is 
essentially a right to specific performance of 
a contract and not a right of pre-emption at 
-all. The purpose of the law of' pre-emption is 
to prevent the intrusion of strangers into the 
co-parcenary body and that object has been 
equally served when the existence of the law 
operates so as to prevent a number of the 
co-parcenary body from selling at allas when 
it-compels him to sell to another member of 
the same body instead of to a stranger. A 
suit to enforce a right of pre-emption, as 
spoken of in section 13 of the Oudh Laws 
Act, means asuit to enforce a right to acquire 
immovable property in “preference to, that 
is to say, instead of some other person between 
whom and the vendor there has already been 
‘a sale, ora mortgage of such a kind as to 
‘Jead to a suit for foreclosure, or at least a 
completed contract of sale. This seems to me 
sufficiently apparent’ from the wording of 
the section itself, and has in effect been laid 
down by this Court in Shanker Prasad v. 
Hamid Ali Khan (2). It may be noted that 
suits for pre-emption under the Oudh : Laws 
` Act are subject to the general law of limit- 
ation and, therefore, to the provisions of 
articles 10 of the first Schedule to the 


Indian Limitation Act (IX of 1908). These’ 


provisions are for practical purposes the 
same as those of articles 10 of the second 
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Schedule to the Indian - Limitation Act 
(IX of 1871) and of section. 1 of the Limit- 
ation Act of 1859 (XIV of 1859). In every 
case the law contemplates that there should 
be a purchaser who has either taken posses- 
sion under the sale sought to be impeached 
or in some cases has obtained title under a 
registered instrument of sale. If we were to 
accept the contention raised on behalfof the 
plaintiff-appellant -in this case, the present 
suit, though calling itself a suit to enforce a 
right of pre-emption, would have to be treated 
as one for which no period of limitation is 
specially provided and which consequently 
falls under article 120 of- the first Schedule 
to the Limitation Act (IK of 1908). Another 
anomaly involved in the plaintiff’s case arises 
from the operation of section 54 of the, 
Transfer of Property Avt (IV of 1882), by 
which a registered instrument is “required to 
effect a valid transfer in a case like the 
present, If an owner of immovable property 
in Oudh has issued a notice to persons who 
have a right of pre-emption in respect of thé 
same, and one of these persons tenders the 
price mentioned in the notice and itis duly 
accepted by the owner, ib seems to me 
impossible to contend that in virtue of the 
provisions of. the Oudh Laws Act such a 
transaction would suffice to effect a valid 
transfer by way of sale, in the case of 
immovable property of the value of Rs. 100 
and upwards, withont a registered instru- 
ment. I can see no reason whatever for 
supposing that the legislature intended to 
exempt transfers of property in Oudh in 
favour of a person holding a right of pre- 
emption in respect of the same from the 
provisions of section 54 of the Transfer of 
Property Act. If, therefore, the vendor, ina 
case such as [have above suggested, accept- 
ed the tender made by his co-sharer, and 
consequently refused to deliver possession or 
to execute a valid deed of transfer, the 
remedy of the purchaser would clearly be by 
way of suit for specific performance of 
contract. I cannot see that there is any 
difference in principle between such a case 
as the above and one in which relief is 
sought on the ground that there has: been a 
valid tender of the price and that this tender 
has been for no sufficient reason refused. It- 
was strongly contended before us in argument 
that such considerations as I have above: 
suggested with reference both to the law of 
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limitation and to the Transfer of Property 
Act must be regarded as nullified by the fact 
that this Court has held that there can bea 
suit for pre-emption in Oudhupon a completed 
contract for sale, before any actual sale-deed 
has been executed. The cases relied upon are 
Ram Charan v. Qiamuddin (3) and the case 
already referred to, Shanker Prasad v. Humid 
Ali Khan (2). The facts of both these cases 
were widely different from those now before 
us and certainly neither of these cases can 
be quoted as authority for the proposition 
that transfers of immovable property in 
Oudh, as between persons who havea right 
of pre-emption in the same, are exempt from 
the provisions of section 54 of the Transfer of 
Property Act. In the older case Ram Charan 
v. Qiamnddin(8), the question to be dealt with 
was a difficult one, because there had been 
an effective transfer of ownership in contra- 
vention of the plaintifi’s right of pre-emption, 
although the vendor and the vendee- as 


between themselves had chosen ‘to ignore the’ 


provisions of the Transfer of Property Act, so 
that the vendee held no valid title deed as 
against his vendor.. To have dismissed the 
plaintiff's suit on this ground alone might 


have opened a door to many evasions of the. 
law on the subject of pre-emption and might.. 


have given rise to troublesome questions of 
limitation in the event of a sale-deed being 


executed more than a year after the vendee 


had taken actual possession under the ‘oral 
coutract. Under such circumstances, this 
Court held that, on the wording of the Oudh 
Laws Act, a right to sue for pre-emption arose 
upon a completed contract of sale, and it saw 
fit in its discretion to give the plaintiff a 
decree for possession by pre-emption although 
it would seem that no valid. sale-deed was 
ever executed either in favour of the vendee 
or of the pre-emptor. The reported ruling of 
the Bench of this Court which decided the 
case of Shanker Prasad v. Hamid Ali Khan 
(2), does not show the form of decree actually 
passed and this is a question which may 
possibly have to be considered hereafter. It 
is, however, one thing to say that if an owner 
of property in Oudh enters into a complete 
contracs of sale in contravention of the right 
of pre-emption, a person enjoying such right 
may bring a suit on the basis of stich complet- 
ed contract even though no actnal sale has 


yet taken place, and another thing to say 
(8) 20.0.7. 


INDIAN CASES. 


301 


that a suit for pre-emption may be brought 
where there has been neither a sale nor a 
completed contract of sale, but merely a 
notice under the provisions of section 10 of 
the Ondh Laws Act to the persons who have 
aright of pre-emption in respect of the pro- 
perty concerned and a tender on the part of 
one of such persons of the price specified in 
the notice. 

For these reasons, I agree with my learned 
colleague in dismissing this appeal with costs. 


Appeal dismissed. 
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Particulars of undue influence—Evidence in rebuttal- 
Costs. 

The onus of proving that the Will propounded is 
the last Will of the deceased and that the deceased, 
at the time of making the Will, was of sound and 
disposing mind, memory and understanding, always 
lies on the party propounding the Will. Where, how- 
ever, undue influence is alleged, ordinarily the onus 
of proving that the Will was obtained by the undue 
influence of other parties, lies on those who mako 
the allegation. 

But, where the testator was an unmarried lady, not 
of much education or very high order of intelligence, 
and in very close touch with the plaintiffs, the onus of 
establishing that she was possessed of testamentary 
capacity and that the Will was made by her without 


. being unduly influenced by any one, lies wholly on the 


plaintiffs. ; 

The mere fact thata lady afflicted with pain and 
physical weakness should have indulged in a few 
pleasant self-deceptions, is not sufficient for holding 
that she should be stamped as an imbecile or an idiot 
incapable of intelligent appreciation of the ordinary 
affairs of this world. È 

In order to uphold a Will, it is not necessary to 
prove that the testator was gifted witha very high 
order of intelligence. All that is required is that 
the testator was able to under-standhis position, to 


‘ appreciate his property and to form a judgment with 


respect to the parties whom he wished to benefit by 
it. If he can do that, it is enough, though he may 
be very feeble and debilitated in understanding. 

Sefton v. Hopwood, 1 F. and F. 578; Steinfen v. 
Swinfen, 1 F. and F. 584, relied upon, 
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Inorderto invalidate a Will on the score of undue in- 
fluence it is not sufficient that the Court should think 
that the testator has been persuaded into making a 
Will of a particular kind, or that he has been persuaded 
to benefit this or that person to a certain extent. It 
must be such an influence as induces the Court to 
think that the Will as executed is not the Will that 
the testator desired to mako, that it does not benefit 
the parties whom he would wish to benefit but that 
he is doing that which is not his desire aud, therefore, 
not his Will. 

Pha undue influence required to set aside a Will is 
the control of another’s wi!l over the testator whose 
faculties have been so impaired as to submit to the 
control of such other person, so that the party making 
the will has ceased to be a free agent and has adopted 
the Will of the controlling party. A Will made merely 
from motives of gratitude or esteem or affection is 
not a Will made under undue influence. 

Sefton v. Hopwood, 1 F. and F. 578; 
Lovett, 1 F. and F. 581, relied upon. 

Where the defendant pleads undue influence in an 
action for probate of a Will, he cannot be ordered to 
give in his statement particulars of acts of undue 
influence or of the time and places where and when 
they took place. 

Salisbury v. Nugent, 9 P. D. 28; 55 L. J. P. 58; 50 
L. J. 160; 82 W. R. 221, relied upon. 

But in such a case, the plaintiff may be allowed to 
give evidence, atthe end of the case, in rebuttal of 
the defendant's case as regards undue influence. 

Where the defendant ina probate case adopts a 
most inimical and offensive attitude towards the 
plaintiff and makes grave and unfounded charges 
against the plaintiff, he should be ordered to pay all 
the costs of the plaintiff. 

Mr. Bahadurjz and the Hon'ble Mr. Setal- 
cad, for the Plaintiffs. 

Messrs. Inverarity, Rakes, Lowndes, Koyajt 
and Mulla, for the Defendants. i 

Judgment.—tThe plaintiffs in this 
suit, Bapuji Nasserwanji Vatchaghandy and 
his brother Rustomji Nasserwanji Vatcha- 
ghandy, apply for Probate of a Will made on 
the L6th of December 1895 by their maternal 
aunt Bai Jaiji, daughter of Maneckji Sorabji 
Vatchaghandy and the younger sister of their 
mother Bai Meherbai. Jaiji died on the 
80th May 1909. The Willis written out by 
Mr. Keykhusru Sorabji Engineer, a retired 
Government Officer, who served Government 
in various capacities for many years and 
eventually was invalidated and retired on 
pension in 1895. The Will is admittedly 
signed by Jaijiin her own handwriting and 
is attested by the writer of the Will, Dr. 
Engineer and Colonel Boyd, a Justice of the 
Peace anda Member ofthe Indian Medical 
Service who was connected with Bombay for 
many years, 

Against their petition for probate, the 
defendant Sorabji Ardesar Vatchaghandy 
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has filed a caveat. Sorabjiis the son of a 
brother of Jaiji and Meherbai. In his 
affidavit in support of thecaveat he says that 
he would be entitled to 2/3rds of the estate of 
Jaiji if Jaiji had died intestate. He states 
that the writing propounded by the plaintiffs 
as the last Will and testament of Jaiji is not 
her Will, that Jaiji was not, “ab the time 
the said alleged ‘Will purports to have been 
made or at any other time, of sound disposing 
mind, memory and understanding’. He 
further urges that Jaiji did not execute the 
said Will of her own free-will and pleasure 
but that the execution of the said alleged Will 
was obtained by the undue influence of the 
plaintifs and their mother, Bai Meherbai. 

The plaintiffs in the Schedule annexed to 
their petition show that the only property left 
by Jaiji is of the value of Rs. 5,415. From 
this they deduct Rs. 5,000, which is the sum 
directed in the Will to be spent for the funeral 
and obsequial ceremonies attendant on the 
death of the testatrix. The only estate, 
therefore, available for distribution or ad- 
ministration is of the value of Rs, 415. 

The defendant in his affidavit in support 
of the caveat says that Jaiji was known to 
own and possess property worth over a lac of 
rupees. 

At the hearing Mr. Lowndes, who appear- 
ed for the defendant, raised only three issues. 
First, whether the Will propounded is the last 
Will of the deceased P Second, whether at 
the date of the Will propounded the deceas- 
ed was of sound and disposing mind P And 
third, whether the execution of the 
alleged Will was brought about by the 
undue influence of plaintiff Rustomji and his 
mother Meherbai or either of them. The 
trial of these apparently very simple issues 
has occupied much time and taken many 
hearings. Throughout the whole of the 
hearing, if there was one thing that was quite 
clear, it was that the defendant bore very 
considerable ill-feeling towards his aunt 
Meherbai and her children. It will be roticed 
that although in his affidavit he attributes 
the exercise of undue influence to both the 
petitioner, in the issues Bapujiis dropped and 
only Rustomjiisretained. Towards Rustomji, 
Sorabji seems to entertain extremely bitter 
feelings and the instructions given to his 
counsel with reference to Rustomji must 
have been so venomous that the learned 
counsel who conducted his case in the 
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beginning admitted, when addressing the 
Court, that he could not refer to Rustomji 
with any degree of patience. Throughout 
the whole time the evidence on behalf of the 
plaintiffs was being recorded, and in the 
course of many disenssions “that ensued, 
Rustomji was referred to by the learned 
counsel for the defendant in the most 


opprobrious terms and many charges of dis-~ 


honesty were levelled against him. He was 
said to have cheated Jaiji, a hopeless imbecile, 
of the whole of herfortune, and misappropriat- 
ed the same to his own uses. And it was 
stated without any reserve that Rustomjt, 
while carrying out his nefarious purposes of 
swindling his imbecile aunt, had not stopped 
short of committing the offence of forgery. 
“1 have assumed that tlie instructions given 
by Sorabji to his counsel must have been 
extremely venomous because Rustomji was 


treated in the manner I have stated above by. 


a member of the Bar, who is, pre-eminently 
distinguished for his extreme fairness to his 
opponents and whose advocacy is not only 
always distinguished by. conspicuous veti- 
cence in cases where bad feelings bet- 
ween litigating parties exist bub has often 
been distingnished by very generous treat- 


ment of those against whom he appears. ` 


It was a matter, therefore, of extreme regret 
tome that he was not in this: country to 
see the end of this case. Unfortunately this 
case had to stand over after the 5th of 
March, as I was sitting on the appellate 
side for some time after that date. The 
hearing was resumed on the 7th of April and 
was aot concluded when the Court was closed 
for the summer vacation. The defendant 
‘lcat the benefit of Mr. Lowndes’ advocacy 
‘after the re-opening of the Court but I had 
‘the satisfaction of hearing him opening the 
case for the defendant and it is a source of 
great regret to me that he was not here to 
see how much the evidence led on behalf of 
the defendant fell short of the evidence which 
he said would be placed before the Court on 
behalf of his client. 

_ The defendant based lis opposition to the 
Will on two grounds, First of all, he con- 
tended that Jaiji was an imbecile from her 
birth, that she never was at any time capable 
of managing her own property or her own 
affairs, that she was a congenital idiot and that 
at no time of her life had she any capacity to 
make a Will. 
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His. second ground was that Jaiji was 
under the absolute control, almost thraldom, 
of her elder sister Meherbai and her son 
Rustomji, that she had no Will of her own, 
that the Will propounded did not contain her 
own wishes, desires or directions and that 
it was obtained by the undue influence 
exercised over Jaiji by Meherbai and her son 
Rustomji. 

In support of his ground of opposition, it 
was suggested in the cross-examination of the 
plaintiffs’ witnesses and alleged in the evi- 
dence, which was led on his own behalf, that 
Jaiji had a small conical head, a receding 
forehead amounting to almost no forehead, 
that she was clumsy and slipshod in her 
dress, that she was violent in her behaviour 
towards her father Maneckji, whose life 
was in consequence of her condict a burden 
to him, that she had the face of an imbecile, 
that she had thick lips, that the lower lip 
protruded, that saliva always dribbled cut of 
her mouth on to her clothes, that when she 
attempted to eat, portions of the food fell 
out of her month, that she was given to rav- 
ing and muttering to herself andmaking ges- 
tures at passers-by, that she was subject to 
various hallucinations and that she remain- 
ed unmarried all her life because she was a 
congenital idiot and was known through her 
life as Jai Gheli (Jai mad or insane). It 
was further alleged that she indulged largely 
in alcohol, opium and morphia. , 

In support of his second contention, the 
defendant alleged that Meherbai and her 
children had taken complete possession of 
Jaiji, that she was absolutely under Meherbai’s 
control and was afraid of her, that Meherbai 
and members of her family did everything 
for her in the way of management of her 
property and that she was all times wholly 
incapable of exercising any will of her own 
independently of Meherbai and her family. 
` The defendant’s affidavit in support of 
his ‘caveat was affirmed and filed on the 
16th of October 1909. Tt will be noticed that 
the allegations in that affidavit are general 
and no particulars of any kind are mentioned 
in that affidavit. 

The plaintiffs’ Solicitors, by their letter of 
the 2lst October 1909, called upon the 
defendant’s Solicitors to furnish particulars 
of the undue influence charged by the defen- 
dant. Asno reply was vouchsafed to this 
letter, they wrote again on the 30th October, 
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renewing their demand for particulars as to 
undue influence and further calling upon 
the defendant’s Solicitors to give a substance - 
of the case on which the defendant intended 
to rely in support of his contention that Jaiji 
was not of sound mind, memory and under- 
standing and to give specific instances of 
delusions if any that were intended to be 
relied upon by him. The defendant's 
Solicitors on the lst of November very curtly 
refused to comply with the demand, stating 
that their client was under no obligation to 
furnish either the particulars required or to 
state the substance of his case. On the de- 
fendant declining to comply with the plain- 
tiffs’ demand, a Chamber summons was 
obtained on the 24th November, calling upon 
the defendant to show cause why he should 
not give particulars with dates and items of 
the undue influence charged by him in his 
affidavit and why he should not give the sub- 
stauce of his case on which he intends to rely 
by giving specific instances of delusions, ifany, 
that were intended toberelied upon. That 
summons was resisted by the defendant and 
the learned Judge in Chambers, after hear- 
ing counsel, dismissed the same. See Iixts. 
Ad5,AGand A7. It was stated to me that 
the summons was dismissed on the technical 
ground that the affidavit in support of the 
caveat was not included within the meaning 
of the word “pleading.” This attitude of 
the defendant seems to me tobe very un- 
fortunate.- It is true that on the authority of 
Salsbury v. Nugent (1), particulars of acts of 
undue influence or of the time and places 
where and when they took place, will not be 
ordered. Butthe practice with reference to 
probate actions, where it is pleaded that the 
testator was not of sound mind, memory and 
understanding, is crystallised in English 
Rule 25 (a), Order XIX, which runs as fol- 
lows: — : 
“Order XIX, Rule 25 (a). In probate ac- 
tions ib shall be stated with regard to every 
defence which is pleaded, what is the sub- 
stance of the case on which it is intended to 
rely and further where it is pleaded that 
the testator was not of sound mind, memory 
and understanding, particulars of any specific 
instance of delusion shall be delivered before 
the caseis set down for trial and except by 
leave of a Gourt or a Judge, no evidence shall 


be given of any other instances at the trial.” 
(1)9 P.D. 23; 58 LJP. 23; 50 L.T, 160; 32 W.R. 221. 
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The summons, however, having been dis- 
missed, the defendant was not confined to any 
case defined by him before the hearing with 
the result that as the evidence progressed, his 
case showed signs of considerable improvement. 
This attitude on the defendant's part furnish- 
ed an excuse, I think, with some justifica- 
tion, to the learned counsel who appeared for 
the plaintiffs, for not calling the second plain- 
tiff Rustomji before he closed his case. He 
very vightly contended that he did not know 
what the defendant’s case was, with respect to 
undue influence and that, therefore, he did 
not at that stage know what case he had to 
meet and reserved his client’s evidence to be 


“by him given in rebuttal if necessary. I 


warned him then that L was not sure that I 
would allow him tq. call evidence in rebuttal 
and in all probability if Mr. Coyaji had not 
consented and asked that Rustomji should be 
called so as to enable him to cross-examine 
him when Mr. Bahadurji applied to call him 
at the end of the defendant’s case, I should 
have refused permission to allow that evi- 
dence to be given. 

That brings me to the question on whom 
the onus of proving the issues in this case 
lay. It- is quite clear that the onus of prov- 
ing that the Will propounded is the last 
Will of the deceased and that the deceased, 
when he orshe made that Will, was of sound 
and disposing mind, memory and understand- 
ing, always lies on parties who propound 
the Will and those interested in the estate of 
the testator or testatrix are at all times 
entitled to call upon the propounders of the 
Will to prove the execution of the Will and 
the testamentary capacity of the party mak- 
ing it. Where, however, undue influence is 
alleged, ordinarily the onus of proving that 
the Will was obtained by the undue influence 
of other parties, lies on those who make the 
allegation. There are, however, very clear 
authorities which show that under certain 
circumstances it would be incumbent on those 
who propound the Will to establish afirma- 
tively thatthe document put forward by them 
contains the true desires, wishes and direc- 
tions of the party executing it, that the docu- 
ment was prepared under his or her instruc- 
tions and thoroughly understood by him or 
her before it was executed as his or her 
last Will and testament and that the execution 
of such document was not obtained by fraud, 
coercion, misrepresentation or undue pressure 
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but was the result of the testator or testatrix’s 
free and unfettered Will. 

In this case Jaiji was an unmarried lady, 
living by herself and admittedly in very close 
touch with the family of the plaintiffs. And 
quite apart from the rival allegations of the 
parties, ib was quite clear that Jaiji was not 
a lady of much education or very high order 
of intelligence. lam, therefore, of opinion 
that in this case the onus of establishing both 
the propositions that Jaiji was possessed of 
testamentary capacity and that the Will was 
made by her without being unduly influenced 
by any one, lies wholly on the plaintiffs. 
And I propose to examine both the volu- 
minous oral evidence and the documentary 
evidence recorded in this case, on the basis 
that the plaintiffs must, before they are 
held entitled to the probate of the Will they 
propound, affirmatively establish that the 
document propounded:is the last Will and 
testament of Jaiji, that when it was made 
Jaiji was of sound and disposing mind, me- 
mory and understanding and that the Will 
was obtained without the exercise of undue 
influence and contains her own wishes and 
directions «nd was the result of her free and 
unfettered Will. 

I propose to discuss the oral and the docu- 
mentary evidence separately and, while dis- 
cussing the oral evidence, to refer to only such 
documents as are connected with that oral 
. evidenca, leaving the other documents to be 
noticed and discussed separately. 

Since the hearing of this suit came to a 
termination, I have carefully read over the 
whole of the oral evidence recorded in the 
case and studied the documents. And my 
acknowledgments aredue to Mr. Coyaji, the 
learned counsel who appeared for the de- 
fendant at the later stage of the suit, for 
the very full, cirefuland exhaustive analysis 
and criticism of the evidence, both docu- 
mentary and oral, which he presented to ms 
in the course of his final address. That ad- 
dress was distinguished by a tone of studied 
moderation and discretion which took «othing 
away from its forensic advocacy of every 
point that could possibly be urged in favour 
of the defendant’s case. Every doubt and 
diffculty I felt against his case I put to 
him and Mr. Coyaji with the most exem- 
plary patienca aud courtesy tried to mest 
every one of those points with the result 
that it gave him an opportunity of answer- 
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ing everything that was passing in my 
mind, as he took up point after point arising 
in the case. 

Before I enter upon a discussion of the evi- 
dence in the case, T think it will conduce to a 
better understanding of what follows, if I set 
outa few facts which are not in dispute. 

The testatrix’s grandfather Sorabji died 
in August 1857 having made his Will previous 
thereto on the 16thof July 1856. He left 
three sons, Khursedji, Rustomjiand Maneckji. 
Weare concerned in this suit with Maneckji’s 
brauch. Maneckji was married to a lady of 
the name of Hamabai, who died on the 17th 
of August 1859, having made her Will on the 
28th of February 1859. Maneckti had three 
children by Hamabai, twodaughters, Meherbai 


and Jaiji and a son named Ardeshir. 
Meherbai was married toa grandson of 
Rustomji, the brother of Maneckji. Meher- 


bai had four sons and three daughters; the 
plaintiffs are two of such sons. Ardeshir 
married alady of the name of Dinbai and 
had one son named Sorabji. Jaiji was born 
in or about the year 1844. She died on the 
30th May 1909, having remained the whole 
of her life unmarried, Jaiji’s father Ma- 
neckji died in August 1887 having made 
his Will on the 3rd of May 1886. The defen- 
dant’s father Ardeshir died in May 1892 
and Meherbai died in November 1907. 

Jaiji, the testatrix, during her life-time 
was possessed of considerable property. Her 
grandfather Sorabji in his Will provided a 
sum of Rs. 2,000 for her marriage. Of 
this sam she never got any benefit because 
she was not married. Her mother Hamabai 
by her Will bequeathed to her absolutely a 
th share ina very valuable property situated 
near Jumma Masjid which was sold on the 
24th September 1906 for the sum of two lacs 
of rupees. See Exhibit A19. Under her 
father’s Will she got aksolutely Government 
Promissory Joan Notes of the face value 
of Rs. 26,000 and eight shares in Treacher & 
Company, Limited. Besides the absolute 
gift of the Government Paper and Treacher’s 
shares, Jaijis father gave her the use of a 
certain portion of the old family house at 
Modykhana for her life and gave her life- 
interest ina house inthe Fort known as Dr, 
Concessio's house. The rent of that house 
was approximately Rs. 110 a month and thig 
Jaiji enjoyed from the time of her father’s 
death to that of her own, Maneckji also 
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gave her life-interest in a bungalow ab Napean 
Sea Road and the use of a gardener’s hut in 
- the vicinity of that bungalow. Besides 
these, he directed that Rs. 6,000 Govern- 
- ment Paper should be set aside and the 
interest accruing due thereon given to Jaiji 
for life. He also directed a payment of 
Rs, 20 to her per month for life and of 
Rs. 100 a year also for life for her cloth- 
ing. Jaijiwas in possession of the whole of 
these properties upto anyhow the year 1893, 
The only properties over which she had a 
power of disposal was her th share in the 
Jumma Masjid Chawal, Government Pro- 
missory Notes of the face value of Rs. 26,000 
and 8 Treacher’s shares. 


It is admitted by Rustomji that Jaiji 
made over to him the whole of her Govern- 
ment paper of the value approximately of 
Rs, 26,000 somewhere about the year 1894, 
shortly before the date of the Will propound- 
ed. In June 1895 Jaiji transferred her $S 
shares in Treacher and Co. tc her sister 
Mekerbai. In 1906 she received a cheque for 
“Rs. 47,500 being her share of the sale 
proceeds of the Jumma Masjid: property. 
This sum she also made over to her sister 
Meherbai. Tater on I will discuss the 
circumstances under which Jaiji parted with 
these properties. At present it is sufficient 
to state the facts as they occur. On Jaiji’s 
death, all the properties in which she hada 
life-interest went to the defendant Sorabji. 


‘TL will now turn to the Will propounded 
by the plaintiffs before proceeding to discuss 
the evidence in the case and its effect. The 
“Will executed by Jaiji, Exhibit B, is written 
in the Gujarati language and the phraseology 
used in the Will is of the simplest possible 
description. The provisions again are not in 
the least complicated or difficult to conceive or 
enunciate. The testatrix begins saying that 
she is making her last Will. By the first 
clause she appoints the plaintiffs, two of the 
sons of her sister Meherbai, the executors of 
her Willand she directs them to pay her 
debts and recover whatever may be due to 
her. Clause 2 directs that Rs. 5,000 should 
be expended for her funeral and obsequial 
ceremonies. Clause 3 directs that 5 legacies 
therein set out should be paid 6 months 
after her death, a legacy of Rs. 500 and a 
bequest of her diamond ring to the plaintiff 
Rustomji, a legacy of Rs, 51 to her old 


INDIAN OASES, 


[1910 


servant Govind, a legacy of Rs. 101 to her 
old friend and medical adviser, Dr. D'Souza 
and nominal legacies of Rs. 15 each to the de- 
fendant and his mother. By clause 4 of 
her Will she gives all her jewels and trinkets 
to her sister Meherbai. Clause 5.provides that 
her sister Meherbai should have a life- 
interest in the residue of her property and 
that after her death the same should be 
equally divided between all Meherbai’s 
children. She then signs the Will which, as I 
have observed above, is attested by Colonel 
Boyd and Dr. Engineer. 

In this case two really very simple 
questions arise. First whether Jaiji was such 
an hopeless imbecile as to bein law incap- 
able of making a Will. Secondly; whether, 
if she had sufficient intelligence to entitle 
herto make a Will, the Will that she has 
made was obtained by Meherbai and 
Rustomji, by the exercise of what in law is 
known as undue influence. 

The oral evidence that was tendered and 
which has been recorded is voluminous but 
the appreciation of it presents no difficulty- 
whatever and the documentary evidence that is 
recorded in the case is absolutely conclusive 
and leaves no doubt whatever as to what the 
judgment of the Court should be. As the 
parties have been to the tronble and expense 
of calling a large body of witnesses and ex- 
amining them before me, I think itis but fair 
that I should examine and discuss that evi- 
dence with a certain amount of fulness, ` 


_ [After discussing the oral evidence produced 


his Lordship proceeded. | 

The plaintiff Rustomji was permitted to 
give evidence at the end of the case under 
circumstances which I have explained in the 
earlier portion of my judgment. It gave him 
certain advantages which I was unwilling that 
he should have. His not coming into the 
witness box before his case was closed, is liable 
to the remark that it was intended to escape 
being cross-examined by Mr. Lowndes, who, 
it was known, was soon leaving the country, 
His coming in at the end of the case gave 
him an opportunity of carefully noting all that 
was said and done in the case and then reply- 
ing to everything that needed a reply. This 
result is partly due to the standoffish action 
of the defendant’s legal advisers, who strenu- 
ously resisted giving any particulars of their 
ease, thereby giving the plaintiffs an oppor- 
tunity of pretending that they had a grievance, 
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However,the fact remains that Rustomji was 
permitted to give his evidence and: his 
evidence is only important in that he has been 
able to meet, and, I think successfully refute, 
the many charges of personal dishonesty, 
&c., made against him. On the main issues 
involving in the case, my decision would 
be the same whether Rustomji had given his 
evidence or abstained from doing so and 
whether I take his evidence into considera- 
tion or entirely ignore it. Itis true that 
he and Dr. Engineer are the only two living 
witnesses who were present when the Will was 
made but J think nothing turns on the making 
of the Will itself. It is not disputed that the 
Will bears Jaiji’s signature and it cannot be 
pretended that Rustomji exercised undue in- 
fluence on that occasion when the Will was 
actually executed and when the two Doctors 
Colonel Boyd and Dr, Engineer were present. 
So that the decision of the issues in the case 
does not depend on what took piace on the 
16th of December 1895 when Jaiji executed 
the Will, and Rustomji’s evidence is not very 
material, so far as the events of that day are 
. concerned. I think it is only fair to him that 
I should say that he hag been in this case 
most unjustly treated by the defendant's 
side. It was over and over again urged that 
Rustomji had swindled Jaiji and misappro- 
priated the whole of her property. That 
turns out to be untrue. The only property of 
Jaiji that went into his pocket was Govern- 
ment paper of the value of Rs. 26,000. The 
insurance moneys that he seems to have re- 
covered on behalf of Jaiji were appropriated 
towards building shops on the site and the 
balance was handed over to Jaiji. The only 
other pecuniary benefit he derived in dealing 
with Jaiji’s property was the acquisition of 
Rs. 2,500 when he negotiated the sale of 
the Jumma Masjid property. His partner 
Ardeshir contractor seems to have been in 
impecuneous circumstances aud indebted to 
him to the extent of Rs. 2,500 about this 
time. Rustomji got his -name inserted as 
a broker and got a cheque for Rs. 3,500 
made out in the name of Ardeshir Con- 
tractor. He paid himself Rs. 2,500 which 
was due to him on Ardeshir’s kundit, Exhibit 
A l4, and gave Ardeshir only a thousand 
rupees. Ardeshir denies the receipt of these 
thousand rupees but I distrust that denial. 
He is a man utterly unworthy of credit, and 
on his own admission made in a writing passed 
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by him to Rustomji he was guilty of mis- 
appropriating a large sum of money while he 
was Rustomji’s partner. Beyond deriving an 
advantage of having a debt of Rs. 2,500 from’ 
a doubtful debtor realized by him, there is 
nothing to show that Rustomji was guilty of 
any misconduct in the sale of the Jumma 
Masjid property. 

A very great deal has been said about 
Rustomji obtaining Government paper from 
Jaijt. Let us consider the circumstances which 
existed at the time Jaiji gave that paper to 
Rustomiji. Jaiji’s needs were extremely small. 
She had a bungalow rent free to live in. She 
was receiving Rs. 100 a year for her clothes, 
interest cn Rs. 6,000 and Rs. 20 a month 
under her father’s Will. Shelwas also receiving 
the rent amonnting to Rs. 110 a month of Dr. 
Concessio’s honse in which she- had a life- 
interest also under her father’s Will. She was 
also in receipt of a th rent of alarge building 
in which she had inherited a įth share under 
her mother’s Will. Having regard to the fact 
that that building was sold for two lacs of 
rupees, her share of the rent must have been 
avery handsome sumof money. She had nobody 
to provide for except herself. It is proved 
beyond doubt that she entertained great affec- 
tion for Meherbai and her children. Mr. No- 
wroji Gamadia says she always spoke of them 
as her own children. Of those children, Rus- 
tomji seems to have been a favourite of hers. 


. Independently of the interest on Government 


paper, Jaiji had a great deal more money 
than she required for her comfortable main- 
tenance and under these circumstances if 
she did make a present of this paper, to 
Rustomji in his business, it does 
not seem tome to be by any means a very 
extraordinary transaction. There is no evi- 
dence before me to show that-Rustomji resorted 
to any dishonest means or doubtful tactics in 
order to obtain possession of this money. It 
was further alleged that the 8 Treacher’s 
shares which Jaiji inherited under her father’s 
Will also went into Rustomji's pocket. This is 
shown to be incorrect. Jaiji seems to have 
transferred those shares to Meherbai and not 
tu Rustomji,and they form part of Meherbai’s 
estate and they are said to be still in the 
possession of Meherbai’s Executors, Under 
Meherbai’s Will Rustomji gets nobenefit. Then 
again, it was urged that Jaiji’s share of the 
gale proceeds of the Jumma Masjid property 
amounting to Rs. 47,500 also went into Ruse 
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tomji’s pocket. This proved to be untrue. No 
doubt the cheque in Jaiji’s favour in the first 
instance went into Rustomji’s Banking Ac- 
count together with Meherbai's cheque for a 
like amount. But Exhibit Al8 shows that 
the whole Rs. 95,000 were paid out by Rus- 
tomji very soon after they were paid into his 
account by three cheques dated the 9th of 
October 1903; 10th of October 1906 and the 
10th November 1903, Rs. 92,000 were paid 
by the first two cheques to Meherbai’s broker 
for the purpose of buying shares in Joint 
Stock Companies and a month later the 
balance of Rs. 3,000 was paid to Meherbai 
herself by a third cheque, so that no portion 
of Jaiji’s share of the sale proceeds of 
the Jumma Masjid property has gone into 
Rustomji’s pocket. Rustomji says, Jaiji made 
over this sum to Meherbai under an arrange- 
ment whereby Meherbai undertook to pay 
Jaiji Rs. 225 for life. This arrangement may 
or may not have taken place between the 
sisters. This Court is not concerned with 
what took place between Meherbai and Jaiji 
with respect to Jaiji’s property, except inci- 
dentally on the question of undue influence 
said to have been exercised by Meherbai over 
Jaiji which I shall presently discuss. It seems 
to me thatthe charges against the plaintiff 
Rustomji were most recklessly made and he 
has met them in a manner which to my mind 
is satisfactory. 

This is practically all the oral evidence in 
the case, except some formal evidence which 
I think it unnecessary to discuss. 

I will now turn to the documentary evi- 
dence that has been recorded; some of those 
documents, such as the power of Attorney, 
the draft, endorsement in Jaiji’s handwriting 
on that draft and sets of correspondence carri- 
edon by Mr. Neemuchwalla on Jaiji’s be- 
half, I have already referred to. The other 
documents all speak for themselves and their 
contents lead to inferences so obvious that 
I .do not think it necessary to discuss them 
at any great length. I will refer to them as 
shortly as possible. 

Exhibit No. 3 are two books produced by 
the plaintiffs and put in by the defendant, 
They contain accounts in respect of the Jumma 
Musjid property and they contain numerous 
signatures made by Jaiji at the foot of those 
accounts. From this it is quite clear that at 
a time when there was no question as to 
whether Jaiji was sane or insane, imbecile 
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or intelligent, Jaiji was treated as an ordinary 
sharer with sufficient intelligence to under- 
stand aecounts and to sign them. 

Exhibit V is the Will of Jaiji’s grandfather 
Sorabji made in 1857 when Jaiji was about 
11 or 12 years of age. At the very threshold 
of that Will he says: “My son Maneckji’s 
one son Ardeshir and one daughter Jaiji are 
to be married” and he provides a sum of 
Rs. 2,500 to be expended on the oceasion of 
Jaiji’s marriage, Is it likely that if Jaiji was 
born an idiot, carrying all the marks of imbe- 
cility on her face, that her grandfather should 
have failed to observe them till she grew to 
the age of12 years and contemplated the 
possibility of her marriage and made pro- 
vision for the same P 

Exhibit W is the Will of Jaiji’s mother, 
Hamabai, made in 1859 when Jaiji was 
about 15 years of age. She also contemplates 
Jaiji’s marriage, for in clause 4 of her Will 
she provides that a sum of Rs. 1,000 should 
be expended on the occasion of Jaiji’s marri- 
age in providing clothes, presents, etc. Did 
her mother never realize, even when Jaiji- 
was as old as 15 years, that she was a con- 
genital idiot or did she contemplate the marri- 
age of this congenital idiot in spite of her 
conical head and absent forehead, thick lips 
and dribbling mouth? She deliberately re- 
fers again in the following clause to the ex- 
penditure to be incurred on Bai Jaiji’s 
marriage, and then goes on to devise 
all the residue of her property in equal 
shares to her two daughters, Meherbai - 
and Jaiji, without any distinction between 
either of them. Is the mother likely to 
have made such a Will without any safe- 
guard to protect Jaiji’s share, if she knew that 
Jaiji was born ar imbecile and was incap- 
able of managing her property and her 
affairs? She hada half share in a valuable 
property, that half shareshe bequeathes to her 
two daughters without distinction and there 
is not the faintest trace or indication in the 
‘Will of any consciousness on her part that 
Jaiji was not capable of taking care of in- 
heritance which she was leaving her. 

Exhibit X is the Will of Jaiji’s father 
Maneckji. According to the defendaunt’s case 
Jaiji abused and beat her father, tore his 
clothes and led him such a life generally 
that it was a burden to him and that he often 
deplored his fate to some of the defendanst’ 
witnesses, Ji is interesting to see, therefore, 
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how he treated this terrible child ofhis under 
his Will. 
when Jaiji was about 42 years of age. By 
clause 5 of his Will he directs, amongst other 
things, that Government promissory-notes 
of the nominalvalue of Rs, 26,000, the num- 
bers of whiéh he specifies, should be made 
over to his daughter Jaiji aslegacy six months 
after his death. Inthe same clause he pro- 
vides that his second daughter Jaiji should 
have an allowance of Rs. 40 per month during 
her life for her private expenses and in addi- 
tion to the said allowance he directs that a 
sum of Rs. 6,000 be invested in Government 
paper and theinterest thereof be paid to Jaiji 
during the term of her life. ln Clause 6 of 
his Will, he gives to Jaiji the use for life of 
certain portions of the family house. By 
clause 7 of that Will, he directs that a bunga- 
low at Napean Sea Road “shall exclusively 
be used by my daughter Jaijias and for her 
residence or let by her for her exclusive use 
and benefit during her life-time,” such use 
and occupation is free from payment of all 
Municipal and Government taxes and all re- 
pairing charges. The last portion of the 
paragraph of this clause relating to the be- 
quest of this house is extremely instructive. 
Maneekji says: “Should, however, my daughter 
Jaiji at any time desire not to keep the said 
property in her charge and possession and 
expresses so in writing to my said son Ardeshir 
and hands over the property to him, he will 
-thereafter treat it as his own absolute pro- 
perty and will pay in lieu thereof to the 
said Bai Jaiji Rs. 100 monthly during her 
life-time.” Clause 8 of the Will gives to Bai 
Jaiji life-interest in the Fort house known 
as Dr. Concessio’s house “to be let or used 
by the said Bai Jaiji during her life-time 
in any manner or way she may please.” The 
9th clause directs a payment of Rs. 100 a 
year to Jaiji during her life for her clothing 
and contains an absolute bequest of 8 shares 
in Treacher & Co. After giving her further 
the use during life of Shiva Mali’s hut and 
bequeathing to her carriage, horse, harness 
and furniture, the testator declares in the 12 
clause of his Will that the legacies given to 
his daughter Jaiji “shall, if she marry, be in- 
dependently of the control of her husband.” 
A careful study of the provisions of this 
willlead one to come to the conclusion that 
Maneckji must have through life borne great 
affection for this particular child of his and have 
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treated her with great liberality in his Will. 
Evidently he realized that Jaiji had reached 
an age when marriage inher case was remote 
contigency, so that besides making absolute 
gift of the Government paper and Treacher’s 
shares, he gave her only life-interest in pro- 
perties, thereby providing for a large and 
comfortable income to her during her life. 
Surely, if any man was in a position to 
judge whether Jaiji was or was not capable of 
taking care of and managing her own property; 
that man was her father Maneckji. He 
makes absolute gift of securities of large value 
to this daughter of his, without in the least 
kampering her use and control over the same. 
Is he likely to have done this if Jaiji was 
anything like what the defendant now tries 
to make her out? The provision in the Will 
as to Jaiji giving her consent and expressing 
the same in writing proves that Maneckji 
knew that Jaiji could write and the choice 
given to her of their accepting residence and 
occupation in the Napean Sea Road house or 
in the alternative receiving Rs. 100 a month 
shows that Maneckji knew that his daughter 
was capable of making intelligent election. . 

The defendant’s father as one of the 
Executors of his father Maneckji’s Will, 
carried out all the provisions thereof and 
one of his acts as such executor was 
to endorse over in his own handwriting 
and under his own signature in his capa- 
city as such executor Government paper 
of the nominal value of Rs. 26,000. Exhibits 
Nos. 15 A, 15 B, and 15 Hare three of such 
pieces of the valueof Rs. 22,000 which are 
actually before the Court and bear Ardeshir’s 
endorsements in favour of Jaiji's. What can 
be more eloquent or powerful testimony of 
Jaiji’s ability to handle property and manage 
it for herself than this act of the defendant's 
own father transferring valuable security to 
Jaiji without any demuron his part. Inthe 
same way he seems to have transferred 
to Jaiji 8 shares of Treacher & Co. as 
directed under Maneckji’s Will? Isit possible 
to conceive that Maneckji could have made 
these bequests and Ardeshir would have 
carried them out if Jaiji was incapable of un- 
derstanding anything whatever of the value 
of property and incapable of managing the 
same? 

Exhibit All is a receipt givenin 1874 by 
Meherbai and by Jaiji to theirfather Maneckji, 
wherein they acknowledge that they had 
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received all they were entitled to under their 
mother’s Will from their father who was the 
executor named therein. This receipt is 
attested by Shamrao Pandurang, the family 
_ Solicitor and is followed by a formal release 
by the same ladies to their father three years 
later. This release is Ext. A 12 and re- 
cites that the ladies have examined the ac- 
‘counts kept by Maneckji and have certified to 
-the correctness of the same by their signature 
atthe foot. This release, before execution, 
is interpreted to the ladies by a Court inter- 
preter and attested by Shamrao Pandurang. 
In both these documents no distinction what- 
ever is made between Jaiji and Meherbai and 
if Jaiji was. incapable of understanding and 
executing a document, it is but reasonable to 
expect that Maneckji would have taken pre- 
cautions not to hand over to her the property 
given to her under her mother’s Will,and not 
be content witha receipt signed by herself. 
It is to be noted that defendant’s father 
Ardeshir as the Agent of Meherbai and Jaiji 
has admitted execution on behalf of these 
ladies before the Registrar. 
Exhibit A 13 is a Power-of-attorney jointly 
executed by Meherbai and Jaiji and their 
-maternal aunt Jerbai, 
mother Hamabai, on the 8lst of December 
1887. This Power-of-attorney is in favour 
‘of the defendant’s father Ardeshir and the 
plaintiff Rustomji. These three ladies were 
‘at this time jointly interested in the Jumma 
Masjid property and the power was given to 
enable the two male members of the family to 
recover rents and manage the property jointly 
on their behalf. Dr. Edulji Nusserwanji, a 
very eminent member of the Medical profession 
and a Justice of the Peace, has translated the 
signatures of the three ladies in English and 
initialled them and has signed the attestation 
clause attesting the signatures of these three 
ladies. I feel quite certain that Dr. Edulji 
would have refused to attest Jaiji’s signature 
to any formal document such as this power, 
if he had the smallest ground for believing 
that Jaiji was incapable of understanding its 
contents or its effect, 

Exhibit AS is a receipt signed by Jaijiin 
1890. It was obtained from Jaiji by the 
defendant’s father. In its body an account 
consisting of several figures is recited and 
the document purports to be a formal receipt 
given by Jaiji to her brother in his capacity 
as their father’s executor in respect of pay- 
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ment due to her under her father’s Will. Was 
the ‘defendant's own father content with. 


signature of an imbecile and did he make 
all these payments to her knowing that she 


was an imbecile? Small indications are 
sometimes extremely instructive. Jaiji in 
her signature acknowledges receipt of 


Rs. 13,846-6-0. She gives rupees in figures 
but the annasin abbreviations (thus 6 annas) 
which shows that not only could she write 


fizures but that she knew the mode of abbre- . 


viating annas and pies—a mode with which 
illiterate people are by no means familiar. 

Exhibit A16 is proved to be a draft in 
the defendant’s father’s own handwriting. 
It is the draft of a document which he was 
most anxious Jaiji should execute in his 
favour, The defendant’s father was raising 
some contentions with reference to the life- 
interest given to Jaiji in Dr. Concessio’s house. 

He tried to get Jaiji to give in but she 
refused to do so. She never executed this 
document. The draft, however, remains and 
in it there are recitals by which Jaiji was to 
say that she: was doing the acts therein 
mentioned after reading and understanding 
the document and of her own free will, sense 
and intelligence, .......,. sae arene evens 
: This draft proves con- 
clusively that the defendant’s father knew 
Jaiji was capable of executing formal docu- 
ments, relinquishing rights t> properties and 
that she was gifted with sense, intelligence 
and understanding. . 

Exhibit AQ shows that the defendant’s 
father Ardeshir had obtained from Jaiji 
Rs 4,900 during his life-time either as a loan 
or as a deposit and this sum was returned to 
her by Ardeshir’s executors after his death. 
It is quite clear from this document that Jaiji 
had during the life-time disposed of large 
sums of money and the defendant's father had 
money dealings with her, one at least of 
which is clearly established. 

There are many other documents of lesser 
importance that I think no useful purpose 
would be served by discussing them indi- 
vidually. , 

“This is practically all the evidence, oral 
and documentary, in the case. It will be seen 
that most of this evidence, if not the whole, is 
directed towards the question of Jaiji’s mental 
capacity. The deductions to bé drawn from 
the evidence are very clear and traus- 
parent. The question as to what Jaiji looked 
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like during her lifetime was seb at rest 
as soon as the cabinet photograph, Ex- 
hibit Al5, was produced before the 
Court. That proves beyond all doubt that 
the witnesses, who stated that Jaiji had 
a small conical head and a receding fore- 
head, almost amounting to no forehead, 
were stating what was not true. That photo 
proves, again, beyond all doubt that Jaiji’s 
face, though by no means handsome, was not 
by any means an apish face and that thera 
are no apparent signs of imbecility or idiocy 
on it. I advisedly leave out of consideration 
the Bromide enlargement because the accu- 
racy of the reproduction of Jaiji’s face in 
that picture is disputed. The cabinet photo, 
however, is beyond all dispute, and although 
there may be a difference of opinion as to 
what Jaiji’s face reflects, there can be no 
question that it is an accurate reproduction 
of .Jaiji’s face as if was in life. Having 
. seen this photograph and heard the evidence 
of all the witnesses in this case, I feel that 


I could with some confidence picture to my” 


mind what Jaiji was in real life, even though 
I had notan opportunity of ever seeing her. 
The conclusions which I draw from the evi- 
dence is that Jaiji was born an ill-favoured 
child, so far as her looks were concerned, that 
during her life-time she suffered from various 
ailments and was always in bad health. Dr. 
D’Souza’s evidence establishes that during 
greater part of her life, if nob the whole 
of it, she suffered from rheumatism in her 
joints which went to her heart and made her 
restless and unhappy and kept her in con- 
stant pain. She also suffered from chronic 
diarrhoea. To allay her pains and give her 
rest the Doctors who, attended to her had to 
resort to the administration of narc»tic drugs, 
both internally and hypodermically, with 
the result that with the progress of time, 
the doses had to be increased to very large 
ones, before they afforded any relief to her. 
Probably as the result of her misfortunes, 
this child became very dear to her father, 
Maneckji, who seems to have treated her with 
very great affection and very great indulgence. 
I have-no doubt, like most suffering invalids, 
Jaiji was at times querulous and troublésome 
and her father seems to have been most de- 
voted to her and mide her happiness the one 
object of his life and indulged every whim 
and ceprice of hers. 
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The net result of the whole of the evidence 
I have heard, is to force the conviction on 
my mind that although Jaiji’s mind and in- 
tellect were not very bright or active, she had 
throughout her life sufficient intelligence to 
thoroughly understand what was going on 
around herand what she was doing and was 
fully capable of managing her property and 
her affairs. It appears that at all events in 
early life, there were no indicatious of her 
mind or her intelligence being inferior to 
those of any other similarly circumstanced 
girls. It is possible that bad health, the 
administration of narcotics and the indulgence 
in alcoholic drink to allay pains may possibly 
have had the effect of making her mind slug- 
gish in later life. li may be that the effect 
of the narcotics administered to her was to 
Those 
delusions were of the most innocent character 
and such as many sane people even without 
the effect of narcotics are sometimes affected 
with. The delusions on her mind appear to 
be that she was more good looking than she 
really was, that she was perennially young 
and attractive and that people were desirous 
of marryingher. All attempts to prove other 
delusions have proved wholly abortive. It 
seems to me thatit would be a monstrous con- 
clusion to arrive ai, that because this poor 
lady afflicted by painand physical suffering 
should have indulged in a few pleasant self. 
deceptions, that, therefore, she should be 
stamped as an imbecile or an idiot incapable 
of intelligent appreciation of the ordinary 
affairs of this world. 


Testamentary Courts have never held that 
before a testator’s Will is upheld, it should ba 
proved that he or she should ba gifted with a 
very] high order of intelligence. In the case 
of The Harb of Sefton v. Hopwood (2), Ores- 
well, J., directed the Jury, with respect to the 
testamentary capacity of a testator sufficient 
to enable the Court to uphold the Will, in the 
followiug words:— 


“He must ba able to understand his posi- 
tion. He must be able to appreciate his pro- 
perty, to form ajudzmant with respect to 
the parties whom he chooses to benefit by it 
after his death and if he has capacity for that, 


it suffices.” 
The evidence in this casa establishes be. 


yond all doubt and to my complete satisfac. 
(2) 1 F. & F. 678, 
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tion that Jaiji understood her position exceed- 
ingly well and was quite capable of appreciat- 
ing her property when she'made the Will. In 
my opinion she formed a correct judgment 
with respect to the parties whom she chose 
to benefit after her death under her Will. 
She knew that Sorabji, the defendant, would 
benefit very considerably by her death in that 
all the properties in which she had a life- 
interest would goto him. Meherbai and her 
children had looked after her, treated her 
with kindness, kept her near them or with 
‘them anditis but natural that she should 
entertain certain feelings of gratitude towards 
her and desire to benefit them under her Will. 
Jaiji, I hold, had a disposing mind and she 
was able to dispose of her property, in the 
words of Creswell, J., in the case I have men- 
tioned above, “with understanding and 
reason.” 
In another case, Swinfen v. Swinfen (8), 
Byles, J., says: “Wills are too frequently 
made by the-sick and dying. The degree of 
understanding, therefore, which the law re- 
quires is such as may reasonably be ex- 
pected from persons in that condition. . . 
.. He must be able to exercise a competent 
understanding as to the- general nature of 
the property, as to the state of his family 
and as to the general condition and claims of 
-the object of his bounty, as to the nature of 
-the instrument which he executes and as to 
«the general nature and general object of the 
provisions which it contains., If he can do 

that, though he may be very feeble and 
' debilitated in understanding and be at the 
“point of death, itis enough.” 

Jaiji made her Will-nearly 15 years before 
her death. When she made it, I am of opi- 
nion on the evidence in this case, that she was 
capable of exercising a competent understand- 
ing of every circumstance which a testator 
should know and comprehend when making 
a Will. Her mind may have been a bit 
sluggish. She might not have been as quick 
of intelligence and understanding as other 
-people around her but there is no doubt what- 
ever that she was fully capable of understand- 
‘ing the nature and extent of her property 
„and forming an intelligent appreciation of 
the people and the circumstances surrounding 
her life and wholly capable of reasoning as 
to whom she should benefit under the Will 
and. of expressingin that Will her mental 

(8) 1 F. & F. 584, 
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condition as to who should benefit under that 
Will. 

So much for the testamentary capacity of 
Jaiji. 

The other ground, on which the Will was 
challenged, namely, the exercise of undue in- 
fluence on the part of Meherbai and Rustomji,, 
though never actually abandoned at the hear- 
ing, was for all practical purposes a 
ground that became untenable from the 
evidence of some of the defendant's own 
witnesses. Inthe beginning it was stated 
that Jaiji was so completely under the 
domination of Meherbai and Rustomji that 
she was utterly unable to exercise any 
free volition of her own, that she had no will 
which may be called her own and that when 
she made this Will,she merely carried out the 
wishes of Meherbai and Rustomji and executed 
it at their dictation. If the witnesses in the 
case are to be believed, especially the witnesses 
calléd'on defendant’s behalf, Jaiji was by no 
means afraid of Meherbai or was under her 
control, They say at times she abused Meher- 
bai, at times she charged her with standing 
in the way of her getting married and 
suspected her of having designed on her 


money. I have no doubt there is some truth 
in those statements. J say so more especially 
having regard to the evidence of Dr. 


D'Souza. Jatji, far from having no will of her. 
own, seems to have been through life avery 
self-willed woman and seemed to know how 
to enforce that will of hers. Through- 
out the whole evidence recorded in this 
case, there is absolutely not a tittle of 
evidence which goes to prove that Jaiji’s will 
was at any time subordinate to. that of 
Meherbai or Rustomji. And when Rustomji 
was in the witness box,not a question was ask- 
edto him suggesting that he had obtained the 
making of this Will by enforcing his wishes 
on Jaiji. While considering this question it is 
necessary to see what in lawis required to 
defeat a Will onthe ground of the exercise of 
undue inflaence over a testator or testatrix. 
The English case law on this subject is 
crystallized in section 48° of the Indian Succes- 
sion Actand in the Illustration appenaed tothat 
section. The section lays down that “A Will or 
any part of a Will, the making of which has 
been caused by fraud or coercion or by such 
importunity as takes away the free agency of 
the testator, is void” and Illustrations (g) and 
(h). show that urgent “intercession” and 
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persuasion” cr attention” and flattery 
are not sufficient to invalidate a Will on the 

ground of the exercise of undue influence. 

In the case of The Hart of Sefton v. Hopwood 
(2),[ have referred to above, the learned Judge 
discusses the subject of undue influence 
avd lays down the following principles which 
have always been recognized in succeeding 
cases as sound. He says: “The subject of 
Wills procured by influence has been a good 
deal discussed of late years and I think that 
the law as at present understood has some- 
what modified the earlier opinions on the 
subject. 1 takeit that in order to invalidate 
a Willon the score of influence, it is not 
sufficient that you should think the testator 
has been persuaded into making a Will of a 
particular kind, that he has been persuaded 
to benefit this or that person to a certain ex- 
tent, for in that case l fear that a vast number, 
if not the greater proportion, might be set 
aside. What is the sort of influence that is 
to set aside a Will? Is it the influence 
exercised by acts of attention and kind- 
ness? Is it the influence acquired by 
showing devoted affection? Certainly not. 
And yet how many Wills are made under the 
inflnence of feelings so excited. It must be 
an influence depriving.a party of the exercise 
of his judgment and his free action. Ib 
must be such an influence as induces you to 
think that the Will when executed is not 
the Will he desires to execute, that it 
‘does not benefit the parties whom he 
would wish to benefit but that he is doing 
that which is not his desire and, there- 
fore, not his Will”. 

In Lovett v. Lo-ett (4), Earl, J., discussing 
the question as to whether a Will was made 
under undue influence and enunciating the 
law bearing on this subject, lays down that 
a Will made merely from motives of gratitude 
or esteem or affection is not a Will made under 
undue influence. The undue influence 
required to set aside a Will, he lays down, “is 
the control of another Will over a person 
whose faculties have been so impaired as to 
submit to the control of such other person so 
that the party making the Will has ceased to 
be a free agent and has adopted the Will of 
the controlling party”. 

This is the sort of influence which must be 
proved to have been exercised over the mind 
of Jaiji before the defendant can succeed in 
(4) 1 F. & F. 581. - 
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defeating her Will. The defendant seems to 
have been wise in resisting the application 
for particulars, for he had no particulars to 
give beyond vague allegations and general 
statements about Meherbai being constantly 
in Jaiji's company and in her house. There 
is not a scintilla of evidence to prove that 
either Meherbai or Rustomji ever attempted 
to exercise any undue influence and by the 
successful exercise cf such influence obtained 
execution of this Will. On the contrary, the 
indications in the case show that Jaiji was a 
self-willed woman and that far from being a 
subject liable to have other people's wills 
superimposed on her own, she was a woman 
who hada will of her own and knew how to 
carry it out. In my opinion the defendant 
never had a case on this head, and he has 
most completely failed in establishing that 
the Will propounded was obtained by the exe 
ercise of undue influence on J aiji by Rustomji 
or Meherbai or anyone else, Jaiji survived 
the making of this Will for nearly 15 years 
and it would be manifestly absurd to hold 
that the undue influence even if ex- 
ercised in 1895 which I find was ever done 
continued its way right up to her death 
thereby preventing her either from revoking 
this Will or making another. 


“On the Issues, I find (1) that the Will 
propounded is the last Will of the deceased 
Jaiji, (2) that atthe date cf the Will pro- 
pounded the deceased was of sound and dis- 
posing state of mind and (3) that the exe- 
cution of the Will was not brought about by 
the undue influence of the plaintiff Rustomji 
and his mother Meherbai or either of them. 

I dismiss the caveat and direct that Probate 
be granted of the Will propounded by the 
plaintiffs. 


The question of costs has been the subject 
of my most anxious consideration, Jf the 
defendant Sorabji had come to the Court 
and stated that he believed that Jaiji was 
not a lady of much intelligence and he suspect- 
ed that that Will was obtained by undue in- 
fluence of those surrounding her and asked 
that the plaintiffs may be put to solemn proof 
of the Will, so that the conscience of the 
Court may be satisfied that it was Jaiji’s real 
Will, I would have made no order for costs 
against him. Here, however, in this case, 
he adopted a most inimical and offensive 
attitude towards the second plaintiff, He 
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instructed his counsel to make grave charges 
` against him, charges amounting to the com» 
mission of criminal offences without institut- 
ing adequate enquiries, he has occupied by 
his action a great deal of the Court’s time and 
put the plaintiffs to much costs. 

Under the circumstances, he has left me no 
alternative but to direct that he should pay 
all the plaintiffs’ costs of this suit, including 
all costs reserved if any.” 

Probate granted. 


(s. ©. 7 A. L. J. 880.) 
ALLAHABAU HIGH COURT. 
_ Secon Crvin Arrear No, 1198 or 1903. 
June 2, 1910. 
Present: —Mr. Justice Chamier, 
RAJA SHAH-—DEPENDANT—APPELLANT 
versus 
HUSAIN SHAH—PLAINTIFR-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 9—Juris- 
diction—-Suit of Civil nature —Right to hoist flag of a 
saint—No excluswe privilege. 

Plaintiff brought a suit fora declaration that he 
was entitled to hoist a flag of a particular saint and 
take the offerings that were made to it: Held, that 
he was entitled to such a declaration as he was merely. 
vindicating a common law right and claimed -no 
exclusive privilege. 

Mohammad Abdul. Hafiz v. Latif Husain, 24 0. 524, 
followed. 
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it, In June, 1908, the plaintiff planted his flag 
at the house of one Gappa, where a wedding 
was about to take place. The defendant 
pulled the flag down and took it away. 
Hence the present suit which was instituted 


in duly, 1908. The plaintiff claimed (1) a 


the price of it ; (3) damages, 


declaration that he is the owner of the flag of 
Muin-ud-Din Chishti which is hoisted at 
Jhansi every year and eventually taken to the 
saint’s tomb at Ajmere, and that he is entitled 
to the offerings that are made to it; (2) a 
decree for the return of the flag or for Rs. 10. 
and (4) costs 
and other relief. 

The first Court made a decree in terms of (1) 
and(2) reliefs, but awarded no damages on the 
ground that none had been proved. That decree 
was confirmed by the lower appellate Court, 

In second appeal it is contended that the 
suit is not one of a Civil nature and that an 
alleged right to receive charity cannot be 
declared by a Civil Court. 

The hoisting of a flag bearing the emblems 
of Muin-ud-din Chishtiis an innovation com- 


- pared with the hoisting of Madari’s flag’ at 


Chunnw Dat Vyas v. Babu Nandan, TA. L. J. 529; - 


6 Ind. Cas. 223, distinguished. 

Second appeal against the decree of the 
Subordinate Judge, Jhansi, confirming the 
decree of the Munsif, Jhansi. 

Mr. Jagabandho Pham (for Dr. Satish Chan- 
dra Banerji), for the Appellant. ~ 

Mr. Jogendra Nath Mukerji, for the Re- 
spondent. 

Judgment.—The facts found by the 
Court below are as fcllows :— - 

For a long time past the defendant and his 
ancestors before him have hoisted a flag bear- 
ing the arms or emblems of a Muhammadan 
caint, named Madari, at a fair which is held 
annually at Makanpur near Jhansi, and they 
have been in the habit of taking the flag to 
weddings in the townof Jhansi and appro- 
priating any offerings that were made to it, 
For 20 years or so, before 1908, one Madari 
hoisted in Jhansi a flag bearing the arms or 
emblems of another saint, nanied Muin. ud-din 

.Chishti. He usedto take the flag to weddings 
and appropriate any offeriugs that were made 
to the flag. In 1908, Madari made over this 
flag to the plaintiff and purported to transfer 
to him the right to take the offerings made to 


Makanupur which seems to have been going on 
for generations, and the defendant seems to - 
think that the transfer of Muin-ud- din'Chishti’s 
flag to the plaintiff was a good opportunity for 
an attempt to do away with ib. | 

Apart from, Police and Municipal Bemilations 
it is quite clear that the plaintiff or any’ one 
else who is so minded may hoist a flag bearing 
the emblems of Muin- -ud-din Chishti or any 
other saint, take it to weddings and appro- 
priate any offerings that may be made to it 
and is entitled to do so without interference 
on the part of the defendants, But the plaintiff 
is not, nor would any one else be, entitled toa 
declaration that he alone is entitled to hoist 
the flag of this or that saint. If authority is, 
required for these propositions I would refer 
to Mohammad Abdul Hafiz v. Latif Husain (1) 
and Chunu Dat Vyas v. Babu Nandan (2). 

The defendant in pulling down the plain- 
tiff's flag and taking it away clearly committed 
a wrong for which the plaintiff is entitled to 
seek redress inthe Civil Court. The plaintiff 


is certainly entitled “to a decree for the return 


of the flag or payment of the value of it, and 
this he has obtained. He was also entitled to - 
damages and the fiyat Court would have award- 
ed damages, if any had, in its opinion, beea 
(1) 24 0, 524. 
(2) 7 A. L, J. 529; 6 Ind, Cas, 228. 
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proved. Here I may say that 1 am not satisfied 
that the first Court was right in finding that 
no damage had been proved, but as there is 
no appeal by the plaintiff, I need not consider 
the matter further. f 

The only question is whether the plaintiff 
is entitled to the declaration which has been 
made. There can be little doubt that the 
plaintiff’s object in bringing this suit was to 
establish his right to hoist the flag of Muin- 
ud-din OChishti without interference on the 
part of the defendant. No one else has so far 
as we know, ever attempted to hoist a rival 
flag bearing the emblems of this particular 
saint, and, therefore, I do not think that the 
plaintiff ever intended to claim the exclusive 
right of hoisting such a flag. He wishes only 
to protect himself against the defendant for 
the future. Heis claiming aright to do what 
any one else is entitled to do without inter- 
ference from others. Ib does not appear 
whether the plaintiff hoists his flag in a public 
or in private places. He probably hoists it in 
both. The defendant has no right to interfere 
with the flag whether it is hoisted in a public 
or in a private place. In my opinion such 
cases as Chunnu Dat Vyas v. Babu Nandan(2) 
have no application to the present case. In 
the case named and in the cases which it fol- 
lowed, the plaintiff claimed an exclusive right 
of a kind of which the Civil Courts cannot take 
cognizance unless it is connected with an office, 
a shrine, temple, or other sacred spot. In 
the present case asin the case of Mohammad 
Abdul Hafiz v. Latif Husain (1) the plaintiff 
is merely vindicating a common law right 
and -claims no exclusive privilege. Possibly 

Jan injunction would have been more appro- 
priate than a declaration, but I do nob think 
that I should interfere on such a ground at 
this stage of the case. 

The form in which thedeclaration has beeu 
made is, however; open to objection. It 
might be construed as declaring an exclusive 
privilege. I, therefore, set it aside and in lieu 
of it I declare as in the Calcutta case that the 
plaintiff is entitled to hoist a flag of Muin-ud- 
din Chishti in Jhansi, take it where he pleases 
and appropriate any offerings that may be 

. made to it without interference on the part of 
the defendant. With this modification I 
dismiss the appeal with costs. 


Appeal dismissed, 
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(8. c. 7 A. L. J. 842.) 
ALLAHABAD HIGH COURT. 
Sraup Rererence IN Civit Appear No. 1193 
or 1909. 

June 17, 1910, 

Present; —Mr, Justice Tudball. 
KHACHERA—Derenpant—APPELLANT 
Versus - 

KHARAG SINGH—Ptarntirr—Responpest. 
Court Fees Act (VI of 1870), ss. 5,7—~ Civil Procedure 
Code (Act V of 1908), O. XLI, R. 22—Objection~Ad 
valorem Court-fee on the value of the property in respect 
of which ob:ection is filed—Reference of question of 

Court-fee - Division Bench—Jurisdiction. 

In a mortgage suit the plaintiff obtained a decree 
for sale of a portion only of the mortgaged property 
in lieu of the entire sum due. The defendants 
appealed against the decree. The plaintiff preferred 
an objection praying that the exempted portion of 
the property might also be ordered to be sold: Held, 
that the plaintiff wasliable to pay an ad valorem Court- 
fee on the value of the exempted property which he 
wanted to be brought within the operation of his 
decree. 

Kesavarapu Ramakrishna Reddi v. Kotta Kota 
Reddi, 30 M. 96; 1M. L. T. 311; 16 M.L.J. 458 (F.B.), 
followed, 

Held, further, that a Division Bench had no juris- 
diction to decide a stamp reference made to them by 
a Taxing Judge. 


Reference by the Taxing Officer of the 


“Hon’ble High Court to the Taxing Judge. 


Facts.—in a mortgage suit, the defen- 
dant preferred a second appeal to -the High 
Court, and the plaintiff filed an objection 
under Order XLI, Rule 22 in respect of 
the portion of the mortgaged property which 
had been exonerated from the operation of his 
decree. The objection bore a Court-feo 
stamp of Rs. 2 only. 

The stamp reporter, thereupon, made the 
following report :—. 

The plaintiff in the suit claimed to recover 
Rs, 2,100 for principal and interest due on a 
bond, dated the 20th April, 1881, by sale of 
the property hypothecated therein. Upon 
the trial of the suit, the Court of first instance 
passed a deeree for Rs. 1,700-2-10 of the 
amount claimed by enforcement of hypotheca- 
tion lien against 7$ shares out of 11} shares 
of mortgagors’ rights, thus exempting 32 
shares of Data Ram from the operation of 
the decree. 


From this decision both the parties appeal. 
ed to the lower appellate Court and their 
appeals having been dismissed by that Court; 
the defendant has come in second appeal to 
this Court, and the plaintiff files cross-objec. 
tion under Order XLI, Rule 22 of the Code of 
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Civil Procedure, and has valued kis petition 
of objection at Rs. 700 and paid a Court-fee 
of Rs. 2 on thesame. 

I beg to submit that the object of this 
cross-objection being to make the share of 
Data Ram aforesaid jointly liable with other 
property for the satisfaction of the plaintiff's 
decree obtained by him from the first Court, 
ib should be valued at Rs. 1,700-2-10 and an 
ad valorem fee of Rs. 115 should be paid on 
the same under Schedule J, article I of Act 
Vil of 1870, as amended by section 155 and 
the IVth Schedule of the Code of Civil Pro- 
cedure (Act V of 1908). In support of the 
reasons for this report, I rely upon a decision, 
dated the 26th April, 1901, of a Division 
Bench of this Court on the question of Court- 
fees in Second Appeal No. 640 of 1899, 
which is on all fours with the present cage. 
That being so, an additional Court-fee of 

“Rs. 113 is payable’ by the objector (plaintiff. 
respondent)on this memo. of cross-objections. 

For the reasons stated above, there is a 

. deficiency of Rs. 55 to be made good by him 
on the memo. of appeal filed by him in the 
lower appellate Court and numbered as 310 
of 1909 in that Court. In this connection I 
would further submit that the plaintiff’s 
appeal to the lower appellate Court was 
valued at Rs. 800, whilein this Court he has 
valued his objection at Rs. 700only. 

Dr. Tej Bahadur Sapru, for the objector, 
took objection to the above report of the 
stamp reporter as follows :— 

(1) The object of the petition of objections 
is not to geta decree from this Hon'ble Court 
for any sum in excess of that allowed by the 
lower appellate Court but to make Data 
Ram's share which has been exonerated from 
the operation of the decree, equally liable 
with the shares of the other judgment- 
debtors. The appellant has already paid 
Court-fee on the amount for which the lower 
appellate Court has passed a decree in favour 
of the plaintiff-respondent who is the objector 
in this Court. Once the full amount of the 
Court-fee having been paid, it should not, I 
submit, be levied over again when the plain- 
tiff-respondent asks for no relief for any 
additional amount, but only that a certain 
person who had been exempted should not be 
so exempted. Section 7 of the Court Fees 
Act has no application when no amount is 
claimed. J submit the principle laid down 
by the Madras High Court in the Full Bench 
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decision in Kesavarapu Ramakrishna Reddi v. 
Kotta Kota Reddi (1) covers my case. 

I have, however, no objection to the con- 
cluding portion of the report of the stamp 
reporter where he points out that the plain-- 
tiff’s appeal to the lower appellate Court was 
valued at Rs. 800, while in this Court he has 
valued his objection at Rs. 700 only. I am 
willing to raise the valuation from Rs. 700 to 
Rs, 809. 

The stamp raporter, thereafter, submitted 
a further report : — 

The payment of full fee by the appellant 
on his memo. of appeal is no excuse for the 
respondent. Section 16 of the Court Fees 
Act (No. VII of 1870), which governed cross- 
objections, has been repealed (wide Schedule 
V, Act No. V of 1908), and they are now like 
plaints and memorandum of appeals governed 
by article I, Schedule I of Act VIL of 1870 
(vide IVth schedule of Act V of 1908). 

The law as administered by the Courts in 
these Provinces is that laid down in the pre- 
cedent cited by me in my report, dated the 
28th January, 1910, and sə far as I know, it 
has neither been dissented from nor over- 
raled by a larger Bench of this Court. 

Thereupon the Taxing officer referred the 
case to the Taxing Judge with the following 
report :— 

In the present reference the sole point for 
decision is, whether, when a party objects by 
way of appeal or under the provisions of 
Order XLI, Rule 22, to a decree of a Subordi- 
nate Court, excluding from liability a portion 
of a certain property, the whole of which he 
claims to be liable for a mortgage debt, and 
while accepting the correctness of the amount 
found due, asks that the excluded portion of 
the property be also declared liable, Court. 
fees should be paid: 

(a) With reference to the amount found due 
under the mortgage; or 

(b) With reference.to the value of the 
property which it issought to render liable. 


The second view is supported by a Full 


Bench decision reported in Kesavarapu 
Ramakrishna Reddi v. Kotta Kota Reddi 
(1), but the former has the support 


of an unreported case (Dumber Singh v. 
Musammat Narain Kunwar, Second Appeal 
No. 640 of 1399), decided by a Divisional 
Bench of this Court on 26th April, 1901. 


(1) 30 M. 96;1M. L. T. 311; 16 M.L.J. 458 (P.B) . 


Yol. VITI 
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Submitted for orders under s. 5, Act VIL 
of 1870. 

The Taxing Judge referred the case to a 
bench of two Judges. 

Tudball, J—This matter raises a question 
of the amount of Court-fees payable upon the 
objections raised by the respondent to the 
decree of the Court below. The lower Court 
has granted a decree to the respondent for 
- Rs. 1,700-2-10 to be recovered by sale of a 
portion of the mortgaged property. Some of 
the defendants have appealed. The respon- 
dent has filed objections under which he asks 
this Court to declare that the property of one 
Data Ram, which has been exempted from 
the operation of the decree in his favour, is 
also liable to be sold in execution of that 
decree. According to the office report the fee 
which is chargeable upon the memorandum 
of objection is to be calculated under clause 
(2), section 7 of the Court-Fees Act on the 
full amount decreed by the lower Court. 

To this objection is taken and reference is 
made to the Full Bench ruling reported in 
Kesavarapu Ramakrishna Reddi v. Kotta Kota 
Reddi (1). 

In Second Appeal No. 640 of 1899 a 
similar point was raised and a Division Bench 
of this Court, in the course of its judgment 
remarked :— To such a case no other clause 
or section of the Court Fees Act appears 
applicable oxcept clause (7) of section 7.” 

It appears to me from the above language 
that the point was not fully discussed on that 
occasion. The ruling of the Madras High 
Court appears to me to take amore correct 
view. It is further contended before me 


that the objector, as a matter of fact, is 


only asking for a declaration, and his objec- 
tion should at the most bear the fee of 
Rs: 10. In my opinion, there is considerable 
force in this objection; but in view of the 
ruling in Second Appeal No. 640 of 1899, the 
point is one which should be referred .to a 
Bench of two Judges to obtain an authori- 
tative decision on the point. I accordingly 
refer this matter to a Bench of two Judges: 
The Division Bench returned the case to 
the Taxing Judge holding that they had no 
jurisdiction to decide the reference. Their 
Lordships drew the attention of the Taxing 
Judge to the case of Reference under s. 28 of 
Court Fees Act VIT of 1870 (2) and to section 


5 of the Court Fees Act. 
(2) A, W. N. (1895) 56, 
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The Taxing Judge then passed the follow- ‘ 
ing 

Order.—The Bench to which this 
matter was referred finds that it has no 
jurisdiction to deal with it. I have had, 
however, the opportunity of consulting my 
learned brothers who constituted that Bench 
(Knox and Karamat Husain, JJ.). The matter 
was argaed before them and I find that their 
opinion agrees with mine, 7z.e., that the ruling 
of the Madras High High Court in Nesavarapu 
Ramakrishna Reddi v. Kotta Kota Reddi (1), 
is the correct and equitable view. The re. 
spondent in this case seeks to bring certain 
property within the operation of his decree. 
Its value is Rs. 800 (this being less than 
the amount of the decretal debt) and that 
is the value of his cross-objections. He must, 
therefore, pay ad valorem fee on the value of 
this property. He seeks more than a mere 
declaration. There is consequential relief in 
his demand, viz., an order that the property 
be sold if the decretal debt be not paid. He 
will, therefore, pay the ad valorem fee as noted 
above. 

I allow one month to make good the de- 
ficiency. 
Ordered accordingly. 


CALCUTTA. HIGH COURT. 
ORIMINAL Reviston No. 779 or 1910. 
July 14, 1910. 

Present :—Mr. Justice Harington and 
Mr. Justice Teunon. 

SASI BHUSAN SEAL—Accusnp— 
PETITIONER 


versus 
MANIK LAL NUNDY—Compratrantr— 


Oprosite Party, 

Stay of Criminal case pending Civil suit-—Suit 
on spromissory-note—Disclosure of letter by defen - 
dant in answer—Plaintiff’s allegation that letter is 
forgery—Institution of Criminal proceedings against 
defendant before the end of Civil suit—~Stay of Criminal 
case ordered. 

In a suit ona promissory-note, the defendant in 
answer filed a letter which the plaintiff alleged 
to be a forgery. The plaintiff at once took proceedings 
against the defendant in the Criminal Court before 
the termination of the Civil suit: 


Held, that, although the fact standing alone 
that there is a Civil suit would not in all cases 
be a sound reason for staying the Criminal pro- 
ceedings, yeb as in the present case where the 
letter in question is a necessary part of the case 
of the defendant and the question whether the 
letter is genuine will be a principal issue in the 
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suit, and as the complainant being the plaintiff in 
the Civil suit has power to have the suit determined 
without delay, it is desirable that the Criminal pro- 
ceedings should be stayed. j 

Rule against an order of the Chief Pre- 
sidency Magistrate of Calcutta, dated June 
8, 1910, issuing summons for the prosecution 
of the petitioner under sections 445 and 467, 
Indian Penal Code. 

Babu Manmotha Nath Mukerjee, for the 
Petitioner. i 

Mr. Monier, Counsel and Babu Atul Krishna 
Roy, for the Opposite Party. 

Jsudgment,— This is a Rule calling 
upon the Chief Presidency Magistrate to 
show cause why the prosecution in this peti- 
tion complained of should not be stayed on 
the ground thatthe genuineness of the docu- 
ment which is the subject of the prosecution 
is a question at issue in a Civil suit, and, 
therefore, Criminal proceedings ought not to 
be taken in respect of it until the determina- 
tion of the Civil suit. 

What has happened is this. The prosecu- 
tor in the Criminal case sued the defen- 
dant ona promissory-note. In the course 
of the proceedings, an affidavit was filed by 
the defendant which disclosed a letter on 
which the defendant relied as showing that 
there was a special arrangement with regard 
to the promissory-note which would be an 
answer tothe suit brought against him on 
that note by the prosecutor. The prosecu- 
_ tor says thatthe letter is a forgery. He 
at once took proceedings against the defen- 
dant in the Criminal Court for forgery. 

“ On the hearing of this Rule he strongly 
resisted the application that the Criminal 
prosecution should be stayed until the Civil 
suit is decided. : 

Now, itis perfectly true, as he says, that 
the fact standing alone that there isa Civil 
suit would not in all cases be a sound reason 
for staying the Criminal proceeding. But 
in this particular case the letter has been 


disclosed in the course ofa Civil proceeding, 


“and is relied on by the defendant as his 
answer to the plaintiff's claim and for the 
purpose of establishing his answers. That 
letter is a necessary part of his case and the 
question whether the letter is a genuine 
document or not, it appears tous, will be 
a principal issue in the suit brought 
against him by the prosecuor. . Under the 
circumstances we think that the Criminal pro- 
ceedings ought to be stayed. | 
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In this particular case there is even more 
reason for staying than there is in ordinary 
cases, because the Civil suit has been 
brought by the same person who has institut- 
ed the Criminal proceeding. The Civil suit 
was brought by. him first in point of time 
and it lies in his hand to expedite the 
hearing of it, The argument, therefore, 
which is often used that the Criminal pro- 
ceedings ought not to be allowed to hang in- 
definitely does not arise in this case, be- 
cause, ib rests on the hand of the prose- 
cutor to have the Oivil suit -determined with- 
out delay and then to take such Criminal pro- 
ceedings as he thinks proper. 

Inasmuch as there is a serious allega- 
tion with reference to the letter, we do not 
think it right to allow the letter to go out of 
the Court’s control. We direct that the letter 
be impounded and the Criminal proceeding be 
stayed pending the hearing of the Civil suit. 
The Rule, therefore, is made absolute. 

Rule made absolute. 


ALLAHABAD HIGH COURT. 
Second Crvin Appran No. 988 or 1509, 
July 14, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Sir George Knox, Kt., Judge. 
Sheikh MUHAMMAD YAKUB—~P iattirr— 
APPELLANT 
VETSUS 
MANGRU RAT AND orarrs—Derenpanrs— 
RESPONDENTS. 

Specific Relief Act (I af 1877), s. 42—Denial of plain- 
tifs title—Cause of action—Declaraiory suit—Agree- 
ment— Document of no legal valtue—Nudam pactum. 

A suit for the declaration ofan abstract right 
cannot be maintained, There must be some infringe- 
ment or threatened infringement of tho plaintiff’s 
right. The plaintiff must allege and prove a denial 
of his right before his plaint is filed; the cause of ac- 
tion must be antecedent to the suit, and not subse- 
quent, 

An agreement between representative Hindus and 
Muhammadans, by which the Hindus undertook to stop 
the playing of musical instruments during their 
festivals, and tho Muhammadans promised that 
there would be no dispute about the slaughter of 
cows, cannot be interpreted as a denial of the title 
of a Muhammadan to slaughter cows so asto enable 
him to maintain his snitfor a declaration of his title. 

Somo Muhammadans signed a document in which 
they promised that they would not create any quarrel 
or disturbance or litigation in connection with the 
sacrifice of cows: Held, that the document was a 
mere nudum pactum of no legal force or efficiency. 


Second appeal from the decision of the 


` District Judge of Ghazipur, dated the 9th 


June 1909, 
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` Mr. B. BL O'Conor (with him Mr. Muham- 
mad Ishaq), for the Appellant. 

Mr. W. Wallach (with him the Hon'ble 
Mr. Sunder Lal, Dr. Satish Chandra Banerji 
and Mr. Purushottam Das Tandan), for the 
Respondents, 

Judgment.—the right claimed by 
the plaintiff is not in controversy in this 
appeal. The learned counsel for the defen- 
dants respondents has not contested his right. 
The case which he set up is that the lower 
appellate Court was right in rejecting’ the 
plaintiff's claim on the ground that at the 
date of the institution of the suit, no cause of 
action existed against his client as there had 
been no infringement or threatened infringe- 
ment of the plaintiff’s right by them. The 
learned District Judge held that the 
plaintifi’s suit was bound to fail on this 
ground and also on the ground that, by 
a document dated the 23rd of January 
1908, to which was affixed the thumb impres- 
sion of the plaintiff, the plaintiff took a solemn 

© vow that he would net resort to any litigation 
in respect of the slaughter of cows and, 
therefore, it was not open to him to institute 
the present suit. 

It appears that proceedings were taken 
by the District Magistrate against cer- 
tain Muhammadans under section 107 of 
the Code of Criminal Procedure in connec- 
tion with the intended sacrifice of a cow on 
the Bakr-Id and that six men were committed 
to Jail in connection with this transaction. 
The plaintiff and some other Muhammadans 
signed the document which is referred to 
and in it they promised that they would not 
create any quarrel or disturbance or htigation 
in connection with the sacrifice of cows, and 
they also promised that the six men who 
were in jail also would not raise any quarrel, 
or disturbance or litigation. It is difficult to 
understand how this document came to be 
held by a Judge of experience as a bar to the 
suit instituted by the plaintiff... It is a 
mere nudum pactum of no legal force or 
efficiency. This Mr. Wallach did not dispute. 

On the other ground on which the suit of 
the plaintiff’s was dismissed there is more to 
be said. The plaintiff in a suit for declara- 
tion of abstract right cannot sue until there 
is some infringement or threatened infringe- 
ment of his right. He mustallege and prove 
a denial of his right before his plaint is filed; 
the cause of action must be antecedent to 
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the suit, and not subsequent. Section 42 
of the Specific Relief Act enables a person 
whois entitled to any right as to any 
property, to institute a suit against any 
person denying or interested to deny his 
title to such right. The defendants in 
this case were not interested in deny- 
ing the plaintiff's title in the sense in 
which the word interested is used in the sec- 
tion and it, therefore, Jay upon the plaintiff to 
prove that they did deny his title before his 
suit was instituted. To establish this, 
reliance is placed upon a document of the 12th 
of January 1908, which was signed by the 
defendants. This purports to be an agree- 
ment between some representative Hindus and 
representative Muhammadans whereby the 
Hindus undertook to stop the. playing of 
musical instruments and the blowing of the 
conch, eż cetra, during the festivals or in the 
procession of gods so as to avoid the giving of 
offence to the Muhammadan community. 
The Muhammadans on their part declar- 
ed that in Kasba Bahadur Ganj there 
had never been any dispute regarding the 
slaughter of cows and there should not 
any dispute about it. We 
do not think that this document can be inter- 
preted as a denial of the title of the 
plaintiff so as to enable him to maintain his 
suit for a declaration’ of his title. We think 
that the learned District Judge was right in 
dismissing the suit upon this ground. 

Tt is to be regretted that more tolerance 
does not prevail. 

We may here repeat what was said by a 
Bench of this Court, of which one of us was 
a member, in the case of Shahbaz Khan 
v. Umrao Puri (1), namely, “It is in the 
highest degree desirable that the members 
of the different religious persuasions, who 
are to be found in this country, should, in 
the observance of their religious ceremonies 
as wel] as in the exercise of their lawful 
rights, show respect for the feelings and 
sentiments of those belonging to other persua- 
sions and avoid anything calculated to irritate 
the religions susceptibilities of any class of the 
community”. 

We dismiss the appeal but without costs 
in view of the rejection of the plaintiff's 
suib by the learned District Judge on the 
ground not merely that there was no cause 


(1) 5A. L.J. 151; A. W. N. (1908) 64; 7 Cr. L. J. 
381; 30 A. 181. 
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of action proved but also that it was barred 
by the agreement of the 23rd of January 


908. 
Appeal dismissed. ` 


MADRAS HIGH COURT. 
Orvis Revision Petition No. 742 or 1903. 
August 1, 1910. 

Present :—Mr. Justice Krishnaswami Aiyar. 
KODALI MATHAY A-—PETITIONER 
UELSUS 
TANGOPPALA RAMAYA— 


RESPONDENT. 
Stamp Act (TI of 1899), 4. 35—-Suit on an wnstamp- 
ed pro-note—Admission of liability by defendant— 


Decree, whether valid. 

In a suit based on an unstamped promissory- 
note and not on the original consideration which 
gave rise to it, no decree should be passed even where 


she defendant admits liability. 
Cherbasapa v. Lakshman Ramchandra, 18 B. 


369 and Thaji Beebi v. Tirumalaiappa Pilay, 30 
M, 386 ; 17 M. L. J. 308, followed. 

Yarlagadda Veeraragavaya v. Gorantla Ramaya, 29 
M. 111; 15-M. L. J, 484, distinguished. 

Petition under section 25 of Act TX of 1887, 
praying the High Court to revise the decree 
of the District Munsif of Bezwada, in 8. C. 8. 
No. 897 of 1908. | 

Judgment.—The suit is on a pro- 
note and not for the original consideration, 
the balance of purchase-money. Yurlagadda 
Veeraragavaya Y. Gorantla Ramaya (1), has, 
therefore, no application. The defendant ad- 
mitted liability on the note but pleaded dis- 
charge. The discharge was not gone into. The 
question, however, is whether the plaintiff is 
entitled to a decree. It has been held in 
Chenbasappa v. Lakshman Ramchandra (2) and 
that decision is quoted with approval in 
Thayi Beebi v. Tirumalatappa Pillay (3), that 
even where the defendant admits liability, the 
unstamped pro-note is acted upon if a decree 
is given in accordance with it. That section 
35 of the Stamp Act prohibits. I feel bound 
by the decision. 1 dismiss the petition with 
jii Petition dismissed. 

(1) 29 M. 111; 15 M. L. J. 484. 


2) 18 B. 369. 
H 30 M. 306; 17 M. L, J. 308. 
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MADRAS HIGH COURT. 
Secon Orvin APPEAL No. 779 or 1908. 
April 15, 1910. 

Present :—Sir Ralph Benson, Judge, and 

` Mr. Justice Abdur Rakim. 
MAHOMED HAJEE KUNHAMMA AND 
ANOTHER—PLAINTIFES—APPELLANTS 
versus 
MUSSA HAJEE—Derenpantr— 


RESPONDENT. 

Marumakatayam Law— Moplah tarwad— Custom- 
Waste of stridhanam granted to a married woman-— 
Right to claim further amount-—Maintenance-— Woman 
deserting her family house~ Claim for separate 
maintenance. 

A married woman belonging to a Marumakatayam 
Moplah tarwad, to whom land was granted as 
stridhanam, cannot claim grant of land of equivalent 
value on the ground that the land originally granted 
has been wasted away. 

A woman belonging to a Moplah tarwad and 
living away from the family house is not entitled to 
claim separate maintenance. 


Second appeal against the decree of the 
District Court of North Malabar, in A. S. 
No. 229 of 1907, presented against the decreas 
of the District Munsif of Taliparamba, in O. 
S. No. 125 of 1906. - 

Judgment. —The learned Vakil for 
the appellant has citedno authority of any 
kind in support of his contention. If the 
land given to his client as stridhanam was 
wasted away, he has not satisfied us that 
either by virtue of custom or contract the 
appellant is entitled to a furtber grant of 
land of equivalent value, Similarly, it was 
for the 2ni appellant to prove that, she,’ 
having chosen to live away from the family 
house, was entitled to separate mainten- 
ance. She belongs toa Moplah Marumakatayam 
iarwad and there are no authorities directly 
bearing on the point. The analogy of a 
Hindu tarwad is against the appellant’s con- 
tention, and she could make good her claim 
only by proving that the customary law gov- 
erning a Moplah tarwad is different. She 
did not adduce any such proof, 

Thesecond appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
FULL BENCH. d 
SEGOND Civi APPRAL No. 229 or 1907. 
_ May 5, 1910. 
Present:—Sir Ralph Benson, Judge, 
Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
VIDYAPURBNA THIRTHASWAMI— 
APPELLANT 
versus 


UGGANNU — RESPONDENT. 


Landlord and Tenant-Mulgeni lease —Enhancement 


of Government Revenue—Whether landlord or tenant . 


bound to pay enhanced assessment—Eyuitable principle 
—Contribution—Madras Revenue Recovery Act (II of 
` 1864); s. 35 —Duty of registered pattadar to pay assess- 
ment-~Oontract—Regisiry of pattah in tenants name, 

By the terms of a mulgent lease the tenant was to 
pay a fixed rent to the landlord and enjoy the lands, 
the landlord having the reversionary right. The 
parties did not contract as to how a sudden enhance- 
ment of Government revenue was to be met by them 
orin what proportion. The Government suddenly 
enhanced the assessment ata re-settlement. In an 
action by plaintiff-landlord for enforcoment of the 
increased revenue by the tenant: 

"Held, that, though it was righton principle that 
the increase in assessment should be borne between 
the landlord and the tenant in proportion to the 
benefit which each derives from the land, still the 
registered pattadar, i. e., the landholder was bound to 
pay the assessment however it might fluctuate, 
Section 35 of the Madras Revenue Recovery Act (II 
of 1854) exempts the tenant from the liability to pay 
the enhanced assessment. 

Babshetti v. Venkatramana, 3 B. 164, Ranga v. 
Suba Hegde, 4 B. 473 and S. A. No. 1245 of 1907 of 
the Madras High Court, approved in principle. 

Nature of a mulyeni-tenure explained. 

Obiter, (Krishnaswamy IyerJ, J., expressing no 
opinion): ‘The Government cannot, hy registering 
tho patiah in the name of the tenant, convert the 
mulgeni-tenants into land-holders. ù 


Second appeal against the decree of the 
District Court of South Canara, in Appeal 
Suit No. 144 of 1906, presented against the 
decree of the Court of the District Munsif of 
Mangalore, jn Original Suit No. 83 of 1905. 


Order. —The District Munsif states that 
the mulgar and the mulgenidar are jointly 
~ entered in the register as putiadars, The 
District Judge says that the mulgar is the 
puttadar and this seems to be supported by 
Exhibit D. Itis strongly contended before 
us that the mulgentdar alone is the puttadar, 
and the puita Exhibit B, as translated to us, 
seems to bear this interpretation.- We must 
ask the District Judge to enquire and report 
who is, in fact, the registered putiadar. 

Fresh evidence may, if necessary, be taken 
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on both sides on this question. The report 
should be submitted within one month and 
seven days will be allowed for filing objec- 
tions.. 

In compliance with the above order, the 
District Judge of South Canara submitted the 
following 

REPORT. 

Plaintiff, mulgar, sued his mulgeni- 
tenant to make the latter pay the 
enhanced revenue on the holding. 
He failed -both originally and on 
appeal. 

2. On second appeal, I am asked to 
enquire and report who is in fact 
the registered puétudar of the 
holding. This reference seems to be 
due to the putita having been 
mistranslated in the High Court. 
It is given in the printed paper as 
putta granted to No. 10 puttudar 
Uggani Hengsu, mulgentdar of 
Krishnapuraswami. The true ren- 
dering is putta given to No. 10 
puitaday Krishoapuraswamy, mul- 
genidar Uggani Hengsu. 

3 It is true that between the words 
‘Krishnapuraswamy’ and ‘mulgend- 
dar’ comes ina lelter that no one 
can read. In Exhibits E and D 
which are part II of the putta, the 
entry reads—No. 10 putiadar 
Krishnapuraswamy mulgenidar 
Uggani Hengsu.’ The entries do 
nob make the mulgenidar the 
pattadar. They describe Krishna- 
puraswamy-—that is, present plain- 
tiff—as putiadar No. 10 and add 
a sort of note that the malgentdar 
is defendant. This is the usual 
custom. Government declined to 
settle how the mulgar—Muigenzdars’ 
disputes should be decided and 
consequently in all or nearly all 
cases of mulgent, joint patias have 
been issued, in which the mzlgar 
is entered as the puttadar and the 
‘mulgenidar is added as a kind 
of note. This does not make the 
mulgenidar also a registered land- 
holder under Government, because 
the mulgar is that—and the mulgend- 
dar's holding is by express and 
eternal contract under the mulgar 
and not under Government, The 
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only effect of the note is to register 
the mulgenidar in a way that really 
serves no purpose. It cannot be 
argued that the entry of the two 
names makes them joint puttadars 
in the ordinary sense of the term, 
whereby both are jointly and 
severally liable to the State for the 
revenue, because the same entry 
that records the two names records 
that one is the landowner and the 
other only his tenant. 

4, I, therefore, find that in this case, as 
jn all such cases, plaintiff is the 
registered patiadar. Defendant's 
name is merely entered on the 
putta as the mulgent tenant under 
plaintiff. 

This second appeal coming on for final 
hearing after the return of the above report, 
the Court delivered the following 

Judgment. 


Benson, J—~In this case the question for 

` decision is whether the defendant, who is the 
holder of certain land on mulgent tenure in 
South Canara, under the plaintiff, who is the 
mulgar, is bound to pay the whole or any 
part of the increased assessment imposed upon 
the land by Government at the recent re-settle- 
ment of the District. The question is of great 
general importance as the mulgent tenure is 
very common in South Canara, and in some 
cases the increase in the assessment is more 
than the whole rent reserved to the mulgar, 
so that if the whole increase of assessment is 
thrown on the mulgar alone, he will cease to 
derive any benefit at all from the land, 
except such as may arise from a remote 
reversionary interest. The plaintiff, who is 
the mulgar, is the holder under Government 
of an estate, or warg, consisting of various 
portions of land. Under the old Revenue 
Settlement of 1819, such estates in South 
Canara were liable to pay a lump sum as 
assessment on the whole estate, instead of 
having an assessment fixed on each field or 
portion of the estate as is usual in other parts 
of this presidency. In 1870, the plaintiff 
granted to the defendant a portion of this 
land on a perpetual lease, (mulgeni chit), 
Exhibit A, the termsof which areasfollows:— 

' “Forty-six field plots of the seed area of 6} 
mudis, total bail, majal, bettu of the total seed 
area of JO mudis, 52 fruit bearing cocoanuttrees, 
4 plants, 1 Jack, 1 Hebbalasu tree, 5 Honne, 
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3 palmyras, 6 tamarind and sundry trees, 
built house, cowhouse, outhouse, tank, well, 
ete. for which Rs. 95 in cash, Rs. 2 fér road 
cess, total Rs. 9%—ninety-seven are fixed, 
which sum you shall pay yearly to the 
treasury within Palguna Bahula ‘30 of each 
year from this year onward and get receipt. 
You may effect improvements on the said 
property and enjoy from generation to 
generation. Neither the mutt has reason to 
ask for more rent than that hereby fixed, nor 
you that the vent should be lessened. Not 
only will you deliver up the land at the time 
when you do not want them, (on taking the 
improvements which respectable persons 
value from the treasury if any improvements 
have been effected thereon), but you have 
no reason to alienate to any body in any 
manner, your rights on the security of this 
instrument. If the rent is in arrears by not 
being paid within the time above described 
you must pay it with interest at 12 per cent. 
after the time, you shall also give two, 
vegetable loads and compulsory labour (bitti) 
in the same manner as for tenants conduct 
themselves.* You cannot disfigure the land 
by cutting down prohibited trees etc. To such 
effect is the mulgent chit executed.” 

It will be observed that this document does 
not make any reference to the Government 
assessment, or as to who is to pay it. 

As a matter of fact there was no separate 
assessment of revenue on the portion alienat- 
ed, and the plaintiff continued to pay 
Government the assessment on the whole 
warg after the grant of the mulgeni, just as 
he did before the grant. But in the recent 
settlement of the District the assessment was 
largely increased and it was fixed on each 
field and a separate putta (Exhibit B) was 
issued in respect of the land held by. the 
defendant under his mulgeni lease in which 
the assessment on this land was fixed at 
Rs. 48-5-0 per annum. 

There was a dispute before us as to who is 
the puttadar in Fixhibit B and, therefore, the 
“land holder” under section 1 of the Rent 
Recovery Act, II of 1564, and bound to pay 
the revenue to Government under section 3 of 
the Act, as held in the recent Full Bench 
case of Subramantu Ohetty v. Mahalingasami 
Rivan D). di a a aa eee 

4Except the cutting of fucl and leaf for purposes of 
cultivation of the land. 


(1) 19 M. L, J. 627; 33 M. 41; 3 Ind. Cas, 624; 6 M. 
L. T. 198, 
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As the document was translated to us, the 
defendant (mulgenidar) appeared to be the 
puitadar; but the Distrist Judge had stated 
that the plaintiff (mulgar) was the puttadar 
though the defendant’s name was shown in 
the putta ‘as mulgentdar, and the- District 
Mansif had stated that the puttah “stands in 
the name of both, the plaint mutt and the 
mulgent tenant, and, therefore, so far as the 
Government is concerned, the mulgenz tenant 
is as much bound to pay the assessment as 
the mutt. As between the landlord and the 
tenant the question is one of contribution.” 

In this state of things we referred an 
issue to the District Judge to decide who is, 
in fact, the registered puttadar. His finding 
is that according to the true translation of 
Exhibit B the  plaintiff~maulgar—is the 
puttadar and that the entry relating to the 
defendant—mealgentdar—is not to the effect 
that he is the putiadar, or even a joint 
puttadar with the plaintiff in the ordinary 
sense, but merely the mulgenz tenant under 
the plaintiff as landlord. Objection has been 
taken before us to this construction of the 
putta, but we are satisfied that it is the true 
construction. It is, therefore, not necessary for 
us to consider whether Government could 
legally granta putta to the mulgenidar solely 
or jointly with the mulgar, on the ground 
that the mulgenidar now has a larger interest 
in the land than the mulgar. 

The plaintiff being the puttadar, and the 
‘defendant being his tenant, and having paid 

“the revenue due onthe land in Exhibit A, 
the defendant is entitled to recover the same 
from the plaintiff in accordance with the 
‘provisions of section 35 of the Revenue 

“Recovery Act II of 1864, which enacts that 

it shall be lawful for any person claiming 
an interest in land which has been, or is about 
to be, attached, to obtain its release by 
daying the arrears of revenue, and adds that 
pall such sums, if paid by a tenant, may be 

“educted from any rent then or afterwards 
due by him to the defaulter.” 

TE the plaintiff were allowed to succeed in 
the present suit, he would deprive the defen- 
dant of the right secmed to him by this 
provision of law. On this short ground the 
appeal must fail. 

But in the argument before us the effect of 
section 35 was hardly at all considered. Both 
sides argued the appeal on general principles 
and with reference to what would be equit- 
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able apart from section 35. In view of the 
hardship which the new settlement has 
caused to many of the mulgenidars, and the 
possibility that the matter may be the subject 
of legislation, [ will now refer to those argu- 
ments. , 

The plaintiff's Vakil contended before us 
that the whole of the increase over what 
may be called the old assessment should be 
borne by the defendant or that the increase’ 
should at least be shared between the plaintiff 
and the defendant in proportion to the benefit 
which each derives from the land. He based 
this claim mainly on the contention that the 
defendant under the terms of Exhibit’ A is ia 
fact the beneficial owner of the land subject 
to a fixed perpetual rent charge in the plain- 
tiff’s favour, and that the plaintiff is in the 
position of a person who has only such a. 
charge. 

Tam unable to accede to this contention. 
The respective interests of the mulgars and 
mulgenidars are well described in Sturrock’s 
Manual of the District, page 130, Volume, I 
in these terms :— The mulgent or permanent 
lease is of very old standing in (anara and 
is deseribed as follows in the proceedings of 
the Board of Revenue, dated 5th January 
1818 :— : 

“The mulgenidars or permanent tenants of 
Canara were a class of people unknown to 
Malabar who, on condition of the payment of 
a specified invariable rent to the muli or 
landlord and his successors, obtained from him 
a perpetual grant of a certain portion of land 
to be held by them and their heirs for ever. 
This right could not besold by the mulgentdar 
or his heirs, but it might be mortgaged by 
them and go long as the stipulated rent 
continued to be duly paid, he and his descen- 
dants inherited this land like any other part 
of their hereditary property. The landlord 
and his heirs were precluded from raising 
the rent of the permanent lessee. It was, 
therefore, originally either higher than that 
procurable from temporary tenants, or it was 
fixed at the same or at a lower rate in con- 
sideration of a certain sam being paid as 
premium or purchase-money for the grant 
in perpetuity, ur as a favour conferred by 
the landlord, on some of his dependents. It 
amounted in fact to a permanent alienation of 
a certain portion of land by the landlord, for 
it. never again lapsed to him or his descen- 
dants except on the failure of heirs to the 
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permanent lessee. This class of people may, 
therefore, be considered subordinate landlords 
rather than tenants, especially as, though 
mauy of them cultivated their lands by hired 
labourers or slaves, others sub-rented them to 
chalginigars or temporary tenants.” 

The mulgent of the present day differs but 
little from that above described. In some 
cases sale is allowed as well as mortgage, but 
in others, and probably in the majority of 
mulgent leases now executed, the lessee’s 
powers of alienation are much restricted, and 
forfeiture of the lease is provided for non-pay- 
ment of rent, for waste, or for unauthorized 
alienation. Asa set-off against the forfeiture 
or alienation, ib is provided that, if the lessee 
desires to give up the land, he shall do so to 
the lessor receiving from him the value of 
any improvements that may have been made. 
Tn some cases a premium is paid in addition 
to the rent reserved. 

It will be observed that under the terms of 
Exhibit A the defendant is restrained from 
alienation, and even from cutting wood, 
except for limited purposes; and under the 
customary or common law of the District, the 
plaintiff appears to have the reversionary 
interest in the land on failure of heirs to the 
mulgenidar, Both the plaintiff and the defen- 
dant have interests in the land, and those 
interests are defined partly by the terms of 
the contract between them, Exhibit A, and 
partly by the incidents which the customary 
law attaches to the tenure. 

I cannot, on the other hand, accept the 
defendant’s contention that under the terms 
of Exhibit A, the plaintiff is bound to pay 
the whole of the increase in the assessment 
imposed by Government. 

Exhibit A contains no provision for the 
contingency that has arisen, and there is no 
reason to suppose that either party in 1870 at 
all contemplated that contingency. 

Tt must be remembered that from the date 
of “the tharao settlement” in 1819 no change 
had ever been made by Government in the 
assessment then fixed on the various wargs 
throughout the District. It had remained 
unchanged for 50 years and there is no 
indication in Exhibit A that either party to 
it contemplated the possibility of an enhance- 
ment ofthe assessment. The fact that the 
plaintiff had always paid the then existing 
assessment on the warg and made no provision 
for transferring to the mulgenidar any 
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increase that might be imposed in future by 
Government cannot in the circumstances of 
this case be taken to indicate an implied 
contract that the plaintiff would pay such 
increase. 

In the recent case of Mahanand Sahai v. 
Musammat Sayedunissa Bibi (2) the perpetual 
lease granted by a zemindar to his tenant 
provided for the rent in these terms: “At 
varying jamas, to wit, on an annual uniform 
Jama of Rs. 1,580 from 1289 to 1291 (Fasli) 
and at an annual uniform consolidated Jama 
of Rs. 1,585 of the current coin from 1292 
(Fasli) together with abwab, such as, selami 
for Dusserah and Holi, Purkha, Sair, Road 
cess, Public works cess, etc., all of which are 
included in that very sum of Rs, 1,585.” 
The High Court of Calcutta held that “the 
contract did not provide that if the cesses 
were increased in future the additional burden 
should fallupon the landlord. The only reason- 
able interpretation of which the covenant 
in question is capable is that the amount 
annually payable by the tenant, namely, 
Rs. 1,585 included abwabs, Road cess and 
Publie works cess. No doubt. if was a con- 
solidated amount, but the contract does not 
provide for the contingency which has 
happened, namely, an increase in the amount 
of cesses levied by the State.” 

“The clause in question in the lease now 
before us seems, therefore, to imply nothing 
more than this, that Rs. 1,585 was the total 
amount inclusive of abwabs and cesses. There 
is nothing to show that the parties contem- 
plated a possible increase in the amount of 
cesses leviable by Government, and they do 
not appear to have provided for this parti- 
cular contingency. Ifso, the obvious result 
is that the rights and liabilities of the parties 
must be regulated by the statute only, except 
in so far as the contract has made provision 
to the contrary.” 

In the case before us, the contract between 
the parties does not provide, nor has Govern- 
ment directly declared by law, how the 
increased assessment is to be distributed 
between the anulgar and the malgeniday or 
other persons interested in the land though 
section 35 of the Revenue Recovery Act does, 
as we have seen, indirectly, and as it were 
unintentionally, impose the whole burden on 
the puttadar. 

(2) 12 C. W. N. 154 
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Before considering how the enhanced 
assessment ought, inaccordance with principle, 
to be distributed between the mulgar and 
mulgenidar, I may refer briefly to the cases 
relied on by the defendant as supporting his 
construction of Exhibit A. Those cases are 
Babshetti v, Venkataramana (8) and Ranga 
v. Suba Hegde (4). Thesecases were followed, 
but without discussion, by a Bench of this 
Court in S. A. No. 1245 of 1907 (unreported). 

In the earlier of the Bombay cases the 
terms of the mulgent chit are not set forth, 
but it is stated that “the plaintiff’s claim may 
properly be regarded as one to recover arrears 
of rent ata rate exceeding that engaged for 
in the gabuliyat by the same sum that the 
Government assessment which the plaintiff 
himself now has to pay exceeds what he paid 
when the maulgem contract was made” 
(p. 157), and this claim was negatived on the 
ground that the rent was fixed by the terms 
of the contract. 

The later of the Bombay cases treated the 
question as settled by the authority of the 
earlier case. 5 

it may, [ think, be doubted whether these 
cases apply to the present ease, for the claim 
of the plaintiff in the present case cannot, In 
my opinion, be properly regarded as a claim 
for an enhanced rent. The rent has been 
fixed by the contract (Exhibit A), but the 
imposition ofan higher assessment by Govern- 
ment is a matter outside the terms of the 
contract altogether and is not provided for in 
it either expressly or impliedly. 

The assessment has nothing to do with the 
rent. The plaintiff does not seek to recover 
it as rent, though he prays that the defendant 
may be declared to be liable to pay it along 
with the rent, this being, no doubt, a matter 
of convenience. The proper view appears to 
be that a burden has been unexpectedly 
thrown on the land by the Government and 
the question is how this burden ought to be 
distributed between the persons interested in 
the land. This aspect of the question was 
not considered in the two Bombay cases. The 
theory on which the land assessmentis fixed 
in this Presidency is that the Government is 
entitled to a certain share of the produce of 
the land, and the money assessment is the 
value of that share. When an enhanced 
assessment is imposed it is usually due to an 
increase in the money value (or price) of the 


(3) 3 B. 154, (4) 458. 478, 
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produce, or it may be due to increased pro- 
ductiveness of the land, improvement of 
communications and opening up of new 
markets, or because the former assessment 
was for any reason too low (Standing Orders 
of the Board of Revenue, Chapter I. Part 
1,58. 0.1.) 

Iu the present case the plaintiff alleged 
that the increase of assessment was due to 
improvements made by the defendant and 
argued that for this reason the defendant 
should pay the increased assessment or at 
least so much of it as was due to the improve- 
ments. The District Munsif, however, found 
that the increase was not due to the tenant’s 
improvements and I may say that it would 
ordinarily be difficult to prove that the whole 
or any definite part of the increase is due to 
such improvements since the Settlement 
Department. as I understand, does not ordi- 
narily tax such improvements but takes into 
consideration a great variety of other 
circumstances in fixing the assessment, and 
deals with large tracts of country rather 
than individual fields. (Standing Orders of 
the Board of Revenue, Chapter I Part 
I, 8.0.1). 

Tiven ifa part of the increased assessment 
were due to the defendant’s improvements, I 
doubt whether this should absolve the plain- 
tiff from all liability in respect of such part, 
since his reversionary interest would have 
been rendered more valuable by the improve- 
ments effected and it would be reasonable 
that on this account he should beara part of 
the increased assessment resulting from the 
improvements. I havesaid that the assess- 
ment is a burden imposed by Government on 
the land, and I think that this is the correct 
view since the assessment represents a share 
of the produce of the land, and under the 
Revenue Recovery Act IT of 1864, section 
2, “the land, the buildings upon it, and its 
products, shall be regarded as the security 
of the public revenue.” 

As stated by Mr. Baden Powell, “Th 
Madras the system (of Revenue Settlement) 
does not involve the preliminary determina- 
tion of any person to be the “proprietor” and 
to accept the settlement terms: it goes 
straight to the land, and determines, accord- 
ing to its own rules and principles, what that 
field or survey unit ought to pay, no matter 
who holds it.’ (Land Systems of British 
India, p. 38. Vol, II). It follows that in the 
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absence of a contract to the contrary, express 


or implied, the burden should be shared inter 


se by the persons interested in the land in 
proportion to their respective interests, that 
is, in proportion to the benefit which each 
derives from the land. This was the conclusion 
recently arrived at by a Bench (Miller and 
Sankaran Nair, JJ.) of this Court ina very 
similar case from the same district Venkap- 
paya v. Rukku Tinsgu (5) (S. A. No. 582 
of 1908, in which, however, no reference was 
made to the effect of section 35 of the 
Act) and it is the principle adopted in the 
English Land Tax Act. As observed by 
Vaughan Williams, L. J. in Mansfield ~v. 
Relf (6) “ander the Lund Tax Act, irres- 
pective of any covenant on the subject, the 
incidence of land tax on the persons interest- 
ed in land is intended to be proportionate to 
the benefit which they respectively derive 
from the land, whether in the shape of rent 
or occupation.” 

In the present case we have found that 
there was no contract, express or implied, 
between the plaintiff and defendaut as to how 
the increased assessment should be borne. It 
ought, therefore, in accordance with principle, 
to be shared between them in proportion to 
the benefit which each derives from the land, 
but having regard to section 35 of the Act, 
we cannot give effect to this view and must 
dismiss this second appeal with costs. 

Wallis, J—In 1871 the plaintiff demised 
the suit lands on a perpetual lease to the 
defendant at a fixed rent under Exhibit A. 
None the less he still continued to be the 
proprietor of the lands.—See the recent 
decision of the Privy Council in Abhiram 
Goswami v. Shyama Charan Nandi (7), and 
therefore, as will be shown, he also continued 
to be the “landholder,” as defined in the 
Revenue Recovery Act, of these and the 
- other lands comprised in the warg and to be 
liable for the assessment fixed on the warg, 
and if such assessment was allowed to fall 
into arrears and was paid by the tenant, the 
defendant, the defendant was entitled to 
deduct the sums so paid from any rent then 
or afterwards due to the plaintiff under 
section 35 of the Act. Thus the tenant did 


not by the terms of his contract undertake to 

(5) 3 Ind. Cas. 464. 

(6) (1908) 1 K. B. 71 at p. 78; 77 L. J. K. B. 154; 
97 L. T. 745; 71 J. P. 556; 2a T. L. R. 79. 

(7) 36 C. 1003 at p. 1015 ; 10 C. L. J. 284 (P. C.); 
6 A. L. J. 857; 11 Bom. L. R. 1234; 19 M. L. J. 680; 
14 C, W. N. 1; 4 Ind, Cas, 449, ; 
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contribute to the assessment, but only to 
pay the fixed rent in consideration of which 
he was to be entitled to the enjoyment of the 
premises, and the law, on the other hand, 
entitled him to deduct from such fixed rent 
any assessment he had to pay to prevent the 
demised land from being sold for arrears of 
revenue. It may, I think, be inferred in the 
peculiar circumstances of South Canara 
where these lands are situated, that neither 
the plaintiff nor the defendant at the time of 
entering into the lease contemplated the 
eventuality of an increase in the assessment, 
but I cannot see how a subsequent increase 
contrary to the expectation of the parties can 
affect the right of the tenant to enjoy the 
premises at the stipulated rent, or deprive 
him of the right conferred upon him by sec- 
tion 35 of deducting any assessment he has 10 
pay from the rent payable to the plaintiff. 
The plaintiff is undoubtedly the proprietor of 
the lard as such is the person to be registered 
under section 2 of Regulation XXVI of 1802, 
and there can, I think, be equally little doubt 
that the registered proprietor is the “land- 
holder” within the meanirg of the Revenue 
Recovery Act. This was expressly decided by 
this Court after full consideration in Secrefary 
of State v. Ashtamurthi (8), and the legis- 
lature accepting and acting on that decision 
proceeded to pass Madras Act III of 1896: 
In-Malabar as recited in that Act, landed 
property had in many cases not been regis- 
tered in the names of the proprietors thereof 
and it was, therefore, thought proper to 
provide a summary means of ascertaining who 
these proprietors were so that the land might 
be registered in their names. Section 13 
provides that the proprietor ascertained in 
ihis summary manner and registered as such 
“shall be deemed to be the “landholder” in 
respect’ of such estate within the meaning and 
for the purposes of the Madras Revenue 
Recovery Act, II of 1864, and no proceedings 
taken under the said Act against such person 
or against any land registered in his name 
shall be deemed invalid or ineffectual by 
reason of any error in such registration or on 
the ground that such person was not the real 
or sole proprietor.” The legislature could not 
well have indicated more clearly that the 
proprietor is the landholder within the 
meaning of Act II of 1864. In these 
circumstances, it seems to me clear that the 


(8) 13 M. 89. 
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plaintiff being the proprietor and having 
been registered as such and revenue collected 
from him as landowner Government could 
not, if so minded afterwards, transfer the 
status of landholder to thetenant. I say this 
because it was suggested in the present case 
that the patta which has been put in evidence 
should be read as issued to the defendant and 
not tothe plaintiff, It has now been ascertained 
that this is not so, but, even if it had been, I 
do not think the issue of a patta to the 
defendant would have the legal effect of 
making the defendant the landholder instead 
of the plaintiff. I may observe further that 
whatever was done in this case the G. O. 
settling the terms of re-settlement which was 
read to us during the argument directs the 
pattahs to be issued to the wargdars—obviously 
the correct course. In the Secretary of State 
v. Fernandes’ (9) to which I was a party 
the question whether the Government could 
by an executive act convert mulgeni-tenants 
into landholders was raised though it was not 


necessary to decide it, and the subsequent” 


discussion has only served to confirm me in 
the opinion that Government has no such 
power. I also see no reason to differ from the 
decisions in Babshettd v. Venkatramana (8) 
and in Ranga v. Suba Hegde (4) which, in 
my opinion are on all fours with the present 
case. It is true that the question whether the 
Court could treat the increased assessment as 
the imposition upon the land of a new charge 


-not contemplated in the contract and appor- 


' judgment of Mr. 


tion it between the parties interested was not 
in terms raised or considered in these cases. 
That ,of course, would be the most equitable 
way of dealing with the question and I should 
be glad to see it dealt with by the legislature 
on these lines, butié is not open to the Court, 
in my opinion, to do this as it would be 
opposed to the provisions of section 35 of the 
Revenue Recovery Act. Tam, therefore, of 
opinion that the District Judge was right and 
that the appeal should he dismissed with costs. 

Krishnaswamy Aiyar, J—-I agree in the 
Justice Benson. Section 
35 of Act II of 1864 appears to me to be 


_ decisive. I express no opinion on the question 


whether it is competent to Government to 
give a ryotwart patta to any one other than 
the proprietor of the land having only a 
subordinate interest in it. 


Appeal dismissed. 
(9) 80 M. 875; 17 M. L, J. 887; 2 M, L, T. 820, 
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CALCUTTA HIGH COURT. 
Ssconp Cryin Appear No. 2422 or 1908. 
h July 14, 1910. 
Present: —Mr. Justice Sharf-ud-din and 
Mr. Justice Doss. 
BASANTA KUMARI DEBI—Derenpant— 
APPELLANT 
versus 


KALI TARA DASSYA AND OTHERS— 


Praintirrs—RusPonDEeNts. 

Revenue Sale Law (Act XI of 1859), s. 87, Hicention 
(4) and Proviso—Lease—Dwelling howse—Garden- 
Protection from eviction—Purchaser at revenue sale. 

An occupier of the land, which forms part of an 
estate sold for arrenrs of Government revenue, cannot 
claim protection under exception 4 of section 37 of 
the Revenue Sale Law, unless he can prove that there 
was a lease for the purposes mentioned in the excep- 
tion and that the dwelling house was of a permanent 
character. ; 

Makar Aliv. Shyama Charan Das, 3C. W. N. 212 
and Najemoddeen Moonshi v. Syed Hassan Hyder 
Chowdry, 9 C. W. N. 852, followed. 

Per Doss, J.—The existonce of a few trees scattered 
over the land does not comply with the requirements 
of the condition of the 4th exception to section 37 
of the Revenue, Sale Law. 


‘Appeal from the decree of the second Sub- 
Judge of Mymensing, dated May 30, 1908, 
reversing that of the third Munsif of 
Kishoregunge, dated December 21, 1907. 

Babu Brojo Lal Chakravart:, for the Appel. 
lant. 

Babu Gobind 
Respondents, 


Chandra De Roy, for the 


Judgment. 

Sharf.ud-din, J—This is an appeal by the 
defendant No. 1, and itarisesout of a suit, in- 
stituted by the purchasers at a sale for arrears 
of Government revenue, to recover khas pos- 
session of some lands lying within the ambit 
of the estate purchased by the plaintiffs. The 
defendant No. 1 contested the suit: and her 
defence was that the disputed land was a 
portion of her homestead, on which there are 
a tank and some fruit trees and also that she 
had an occupancy right over theland. She, 
therefore, claimed protection, under exception 
4.0 section 37 of Act XI of 1859 and th 
proviso to that section. i 


The first Court found that the defendant 
No. 1 had no occupancy right, but that she 
held a protected interest, under exception 4 
to section 37 of Act X1 of 1859, and it, there- 
fore, decreed the plaintiffs’ title to receive rent 
from the defendant No. 1, but rejected the 
prayer for ejectment. 

The plaintiffs appealed to the Subordinate 
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Judge, who decreed the appeal aud allowed 
khas possession to the plaintiffs, 

The defendant No. 1 has now appealed to 
this Court, and the points urged on her be- 
half are the following:—In the first place, it 
is contended that the Court of appeal below 
has erred in holding that with a view to 
claiming the protection of section 37, it was 
necessary for the defendant to prove that the 
lease should have been one for building 
dwelling houses, planting fruit trees and 
constructing a tank. In the next place, it is 
urged that it having been proved and found 
by the first Court that the defendant occupied 
the house asa tenant, and finding to the 


contrary having been arrived at by the lower- 


appellate Court, and in fact the status of the 
defendant as a tenant not having been at all 
challenged by the plaintiffs, the lowerappellate 
Court ought to have held that the defendant 
came within the meaning of section 87 of Act 
XI of 1259. 

The decision of the present appeal depends 
on the construction of exception 4 of section 
37 of the above Act, which relates to encum- 
brances which cannot be avoided by the 
purchaser., The exception in question relates 
to leases of lard whereupon dwelling houses 
of permanent character have .been erected, or 
whereon gardens, plantations, tanks &c., have 
been made. The defendant No. 1, as above 
stated, alleges that there are on the lands in 
question dwelling houses, a tank and an 
orchard of some fruit trees, The lower 
appellate Court has held “that unless itis 
proved that there isa lease relating to the 
land on which the dwelling houses, fruit trees 
and tank stand, the protection provided under 
section 37 of the Revenue Sale Law cannot 
be claimed. The defendant does not prove 
that she held under a lease, on the strength 
of which she or her predecessors have built 
the dwelling houses, planted the fruit-trees 
or constructed the tauk,” There can be no 
doubt that the existence of a lease is an 
essential ingredient before any protection 
can be claimed under the above exception: 
and the defendant has failed to prove that 
she was occupying the land.under such a 
lease. i 

It has been contended on behalf of the 
appellant that when it has been found by the 
first Court that the dwelling-houses had been 
in occupation of the defendant and before ber, 
by her husband, and before him by his an- 
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cestors, the presumption should be that the 
occupation must have had its origin in a lease 
although it may have been nothing but an 
oral arrangement. Andin support of this 
contention the case of Juggodeshury Dossia v. 
Uma Churn Roy (1) has been cited in order to 
show that for the purposes of the protection 
claimed, a written lease was not essentially 
necessary. The above case was decided 
under Act I of 1845, which was the sale law 
of that time. Whatwas heldin that case 
was this:— Thab it was not actually neces- 
sary that the lease or grant should bein 
writing to bring the case within the excep- 
tions referred to. Evidence showing that the 
house and other buildings were erected and 
that the garden and tank were constructed 
and that the auction-purchaser or those 
claiming under him continued to receive 
the old rent without objection or claim to 
enhance, would be evidence from which it 
might be inferred that the grant of the land 
was for the purpose for which it was used”, 

The conditions mentioned in the above 
quoted passage are not present in the case 
now before us. The next caserelied upon 
was the case of Gobind Chundra Sen v. 
Joy Chundra Dass (2). From the facts 
of this case, as mentioned in the report, it is 
clear that there were a large number of trees 
of various descriptions. The present case, 
however, is different. It appears from the 
finding of the first Court that there is a tank 
round which there are many fruit trees, and 
during the course of the argument it was 
pointed out that the whole area in occupation 
of the appellant is about 1 bégha, 7 coétahs, on 
which were dwelling houses, fruit trees and 
a tank. It, however, does not appear from 
the evidence nor is there any finding as to 
whether these dwelling houses consist only 
of huts or of buildings. It was, no doubt, the 
duty of the defendant io prove that the 
structures as alleged by her on the Jand were 
structures within the meaning of exception 
4 of section 87 of Act XI of 1859. 

The facts of the case of Makar Ali v, Shyama 
Charan Das (8), are, however, very similar to 
those of the present case. In that case the 
plaintiff was the purchaser and as such 
brought a suit to eject the defendant, alleging 
that the defendant had no protected interest 

(1) 7 W. R. 237. 7 

(2) 12 C. 327. 

(3) 8 C. W. N, 212. 


Vol. VII] 
BASANTA KUMARI DEBI V, KALI TARA DASSYA, 


in the land. The tenant set up a right of 
occupancy and also stated that he had his 
dwelling house, tank and trees on the land, 
and it was held in that case that as there was 
no finding that there was any lease, and also 
< because the dwelling house consisted of only 
huts and trees were not in the shape of a 
plantation or garden, no protection could be 
given to the defendant under the sale law. 
I may here observe in passing that the whole 
land in this reported case also consisted of 
over a bigha as in the present case. Again in 
the case of Najemoddeen Moonshi v. Syed 
Hassan Hyder Chowdry (4), ib was held that 
as on a portion of the lands in question in that 
case permanent dwelling houses, tanks and 
gardens had been made, the plaintiff was 
“entitled to get khas possession of the land 
held by the defendant except such portions 
of them as were occupied by tho dwelling 
houses, garden and tank. From the last 
two authorities qnoted above, it is quite clear 
that it is necessary that there should bè a 
lease andthat the dwelling houses, gardens 
and tanks should be of a character such as is 
mentioned in exception 4 of section 37 of Act 
XI of 1859. 

I have already observed above that the 
defendant also claimed protection under the 
proviso of section 37 of the Act. But it has 
been found by both the Courts below that 
she has no oceupancy right to the land in 
question. On a consideration of the facts found 

. and the case law on the subject, I am of opi- 
nion that an occupier of the land which 
forms part of an estate sold for arrears of 
Government revenue cannot claim protection 
under exception 4 of section 387 of the Act, 
unless he ‘can prove that there was a lease 
for the purposes mentioned inthe exception 
to the section and that the dwelling house 
was of a permanent character. 

That being so, Iam of opinion that this 
appeal should be dismissed with costs. 

Doss, J.—This appeal arises out of a suit 

_ by a purchaser aba sale for arrears of reve- 
nue to eject the defendant No. 1 from 
a plot of land comprised in the estate. The 
defendant No. 1 claimed protection under the 
proviso to section 37 of Act XI of 1859, on 
the ground that she was an occupancy raiyat. 
Both the Courts below have negatived that 
defence. It is, therefore, unnecessary to take 
any further notice of it, 


( 4) 9 C. W. N, 852. 
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The defendant No. 1 also claimed protection 
under the 4th exception to section 37 of the 
Act. The words “leases of land whereon 
dwelling houses and factories or other perma- 
nent baildings have been erected, dia,” in 
that clause contemplate the presence of con- 
ditions; and it is necessary that a person who 
claims the benefit of that exception should 
fulfil the requirements of both those con- 
ditions. The first condition is that the land 
must be held under a lease. Whether it is 
held under a written lease or a verbal lease 
is immaterial. See the case of Juggodeshury 
Dosa v. Uma Churn Roy (1), which was a 
case under the corresponding section of Act 
I of 1845, namely, section 26, clause (4). 
The words of that clanse are slightly different; 
but the words upon which the present ques- 
tion turns are substantially identical. See 
also the case of Bisweshwar Ghatuk v, Futteh 
Hussain (5). Itis also immaterial whether 
the lease is held directly under the defaulting 
proprietor or any under-tenant of an inferior 
degree. See the case of Kiran Chunder Roy 
y. Naimuddi Talukdar (6). 

The second condition is that the dwelling 
house contemplated in that section must come 
within the category of permanent buildings: 
see the cases of Gobind Ohundra Sen v. Joy 
Chundra Dass(2), Makar Ali v. Shyama Charan 
Das (3), Najemoddeen Munshi v, Syed Hassan 
Hyder Chowdry (4) and Wahid Ali v. Rahat 
Ali (7), 

It does not clearly appear from the evi- 
dence what the precise character of the 
homestead is in the case. The defendant who 
sought the benefit of the exception ought to 
have established, by clear and positive evi- 
dence, that the homestead came within the 
category of permanent buildings as defined 
in exception 4 to the section. I take it that 
there are one or two huts on the Jand and 
that there is alsoa tank with a few fruit 
trees around it. Itis clear, therefore, that 
so far as the dwelling house is concerned, it 
does not come within the words “permanent 
buildings” as contemplated in exception 4. 
It is then said that the husband of the defen- 
dant No.1, and his ancestors, have been 
living on, the land for some generations. The 
evidence, however, on this point is very 
scanty. There is a finding in the judgment 

(5) 10 ©. W, N. xxiv. 

(6) 80 C. 498, 

(7) 12 0, W. N. 1029. 
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of the first Court that the forefathers of the 
husband of the defendant No.1 lived in the 
house for a long time; and it is urged that 
that circumstance entitled the defendant No.1 
claim to the benefit of the exception. If 
“this contention were well-founded, to my mind 
the result would be most anomalous: -for, 
while a person in the occupation of a plot of 
land, under a mourast mokarrart lease, not 
from the time of the permanent settlement, 
but from a subsequent date, is not entitled to 
claim protection under any of the exception 
to section 87, yeb if he holds the land, not 
under a mourast mokarrart lease at all, but 
simply resides.on the land for a long time, 
he is entitled to claim the benefit of that 
section. In my opinion the legislature never 
intended to confer any such privilege as is 
claimed on behalf of the defendant No: 1 in 
this case from the mere fact of long resi- 
dence. If the contention were ‘upheld, ib 
would land us in another anomaly: for, it is 
almost settled law that, however, long the 
period might be during which a tenant has 
been residing on a plot of land, he is never- 
theless-liable to ejectment at the instance of 
the landlord on proper notice to quib if the 
homestead in which he resides does not consist 
of any structure of a permanent character. 
And yet, according to this contention, a pur- 
chaser at a sale for arrears of revenue, who, 
ex concessis, possesses much longer rights 
than the defaulting proprietor, is unable to 
evict the tenant. ` 

Immunity from ejectment has also been 
claimed, under the 4th exception, on the 
ground that there are some trees on the land. 
There is, however, no finding in either of the 
judgments of the Courts below that these 
trees form a garden. And it is common 
exverience that in lower Bengal in the 
mofussil a tank and a few trees are almost 
invariable adjuncts to a homestead, Similar 
immunity was claimed in the cases of Makar 
Ali v. Shyama Charan Das (3) and Bisweshwar 
Ghatak v. Fatieh Hussain (5). But it was 
refused in those cases, on the ground that the 
existence of a few trees scattered over the 
laud did not comply with the requirements 
of the conditions of the 4th exception to 
section 37 of the Act. . 

Our attention has been called to the case 
of hiran Ohunder Roy v. Naimuddi Talukdar 
(6), in which it was held that the garden and 
tank on the land in that case fell within the 


INDIAN CASES. 


- property. 


[1510 


exception above mentioned. What the exact 
character of the garden and tank was does 
not appear from the statement of the facts in 
that case. 

Iam of opinion, therefore, the defendant” 
No. I-has failed to establish the existence of 
the conditions required by the protective 
exceptions to section 37 of the Act. I agree 
in affirming the decree of the lower appellate 
Court and dismissing this appeal with costs, 
Appeal dismissed. ` 


CALCUTTA HIGH COURT. 

RAGULAR Cryin Aresar No. 168 or 1903. 

July 27, 1910. : 
Present: Mr. Justice Brett and Mr. Justice 
Vincent. ‘ 
GOBIND PRASAD—PLAINTIFF— APPELLANT 
versus > 
TEK NARAIN MAHTOON AND OTHERS— 
DEFENDANTS— RESPON DENTS. 

dMortgage —Plaintiff holding seven mortgages of same | 
property~-Right to bring suit on siu—Sale of property 
free from last mortgage. 

Thore is nothing in law torpprevent a plaintiff from 
bringing a suit on a prior mottgage without reference 
toa subsequent mortgage held by him and obtaining 
a decree for sale of the mortgaged property in satis- 
faction of the first mortgage and free from the second 
mortgage. 

Therefore, when a plaintiff has seven mortgages on 
the same property, he may bring a suit ou the six 
earlier mortgages without joining in that snit his 
cldim under the seventh mortgage; but a sale of the 
property in satisfaction of the mortgage-debt on the 
six prior mortgages, must be free from the sub- 
sequent mortgage, ké 

Keshavram Dulavram v. Ranchhod Fakira, 30 B. 
156 ;7 Bom. L. R. 811, Dorasamy v. Venkatasesha 
Aiyer, 25 M. 108, Bhagwan Das v. Bhawani, 26 A. 14, 
A. W. N. (1907) 177, distinguished, 

Nattu Krishnama Chariar v. Annangara Chariar, 
30 M. 353; 17 M. L. J, 301; 2 M. L. T. 330, relied 


upon. 7 
Appeal from the decree of the third Sab- 


Judge of Patna, dated January 1908. 

Babus Umakali Mukherji, Joy Gopal Ghose, 
Baldeo Narain Singh and Chandra Sekhar 
Banerji, for the Appellant. 

Babu Kulwant Sahat, for the Respondents. 

Judgment.—tThe present appeal 
arises out of a suit brought by the plaintiff to 
enforce six mortgage bonds, all covering the 
same property, and also for redemption of a 
prior mortgage held by the defendants Nos. 
2, 3 and 4, covering only a portion of this 
It appears that the property, - the 
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subject of these six mortgages, was a 3 anna 
4 dam share of village Satnag appertaining 
to estate Rampore Teni. This share, on a 
partition of the village being made by the 
Collector, was converted into a separate estate 
in 1903 or 1904. In consequence some of 
the earlier mortgages describe the property 
as a 3 anna 4 dam share of village Satnag 
appertaining to estate Rampore Teni, while 
those of later dates describe it as 16 annas of 
Tonzi No. 693° The defendant No. 1, the 
“mortgagor, did not dispute the morlgages or 
that the debts claimed thereunder were due 
from him, But he pleaded that the clause 
relating to compound interest was not en- 
foreeable as it was in the nature of a penalty. 
The defendants Nos. 2 to 4, who are the pur- 
chasers of a l anna 4dam share out of the 
3 anna 4 dam share of Mauza Satnag, really 
contested the suit and they appear to have 
in their written statement raised every possi- 
ple objection to the plaintiff’s claim, alleging 
even that the mortgages were collusive and 
that the mortgagor had mo title to the pro- 
perty mortgaged. Both parties went into 
evidence to support their respective allega- 
tions and the Subordinate Judge has dealt 
with the case in a very careful judgment. In 
the first instance, he has considered the plea 
advanced by the defendant No, 1 that com- 
pound interest cannot be recovered and has 
held that that plea has no substance and 
that, under the terms of the mortgage-deeds, 
the plaintiff is entitled to recover compound 
interest, That finding is not disputed in this 
appeal as the defendant No.1 has not ap- 
peared to contest the decision of the lower 
Court on that point. The Subordinate Judge 
has then dealt in detail with the objections 
taken by the defendants Nos. 2 to 4 and has 
decided all the issues raised on these points 
in favour of the plaintiffs. In this appeal, 
the findings of the Subordinate Judge are 
only disputed with reference to his conclusion 
‘on issue No. 9. His conclusions on the other 
-issues have not been assailed, The learned 
Subordinate Judge, however, after deciding uli 
these objections in the plaintiff's favour held 
thatthe plaintiff's suitcould not succeed on the 
ground that as the plaintiff had a seventh 
mortgage over the same property subsequent 
to the six mortgages on whichthesuithad been 
brought, therefore, he was bound to sue on 
that mortgage in the present suit and that, 
as he had omitted to do so, the suit must fail. 
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He, accordingly, dismissed the plaintiff ’s suit 
but, holding that all the objections raised by 
the defendants were unsound, he ordered that 
the plaintiff should only pay one-half the 
costs in this suit. 

The plaintiff has appealed and the main 
point in support of the appeal which has been 
argued is that the lower Court was wrong 
in the view which it took that the plaintiff's 
suit was not maintainable by reason of the 
fact that he had not included in it his claim 
under the seventh and the latest mortgage. 
On behalf of the respondents, an objection 
has been taken to the findings of the Subordi- 
nate Judge on the 4th issue that the defen- 
dants Nos, 2 to 4 are ouly entitled to be paid 
by the plaintiff, in redemption of their mort- 
gage on thel anna + dam share, the sum of 
Rs. 1,000. 


The learned Subordinate Judge in arriving 
at the conclusion that the suit was not main- 
tainable relied on the following cases:—The 
frst is the case of Késhavram Dulavram v. 
Ranchhod Fakira (1). In that case what was 
laid down was that where a mortgagee holds 
mortgages on the same property executed by 
the same person, he cannot maintain a suit to 
recover the sum due on the later mortgage 
only by sale of the property subject to the 
prior mortgage. In the present case, the 
plaintif brought the suit on the six prior 
mortgages to recover the mortgage-debts due 
on them and at the same time stated that he 


hada seventh mortgage, but that he had 


not sued on it in that suit. He did not 
in his plaint ask for a decree for the sale of 
the property covered by the six mortgages, 
subject to the later mortgage, and, in our 
opinion, he would certainly not have been 
entitled to ask for any such relief. All that 
he sought for in the suit was a decree on his 
six mortgage bonds for the recovery of the 
debts due under them by sale of the property 
mortgaged. The case, therefore, of the 
Bombay High Court on which the Subordi- 
nate Judge has relied has, in our opinion, no 
bearing on the present case. In that case, 
the mortgagee sought to recover the sum due 
on the later mortgage by sale of the property 
subject to the prior mortgages and the learned 
Judge held that the mortgagee was not enti- 
tled to bring the property to sale in satisfac- 
tion of the later mortgage and at the 


same time to retain on the property the mort- 
(1) 80 B. 156, 7 Bom. L. R. 811. 
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gage lien under the first mortgage. This is not 
what the mortgagee in the present suit seeks 
to do and the case, therefore, in question is no 
authority for the view which the learned 
Subordinate Judge has taken. 

The second case relied on is that of 


Dorasamy v. Venkata Sesha Aiyar (2). That - 


case, however, is entirely different from the 
present case. There the plaintiff who was a 
simple mortgagee of certain land also held 
a subsequent usufructuary mortgage over the 
same land and he brought a suit on the earlier 
mortgage with the object of selling the mort- 
gaged property subject to the lien under the 
usufructuary mortgage which would have 
entitled him to retain possession of the pro- 
perty sold. The learned Judges held that 
the plaintiff was not entitled to bring a suit 
to enforce the prior mortgage subject to, the 
subsequent mortgage existing in his favour. 
In the present case, however, there is no 
prayer on behalf of the plaintiff for a decree 
for sale of the propcrty under the six mort- 
gages subject to the seventh mortgage. 

In the case of Bhagwan Des v. Bhawani (3) 
on which the learned Subordinate Judge also 
relies,the facts are similar to those in the 
case of Dorasamy v. Venkata Besha Aryar (2) 
already referred to. There the plaintiff 
having several simple mortgages over the 
properties and an usufructuary mortgage over 
one of them brought a suit to bring to sale 
all the properties covered by the simple 
mortgages subject to the usufructuary mort- 
gage held by him and the learned Judges 
held that he was not entitled to bring such 
a suit. This, however, as we have already 
observed, is not the case in the suit befure us. 

In the case of Nati Krishnama Chartar v. 
Annangara Chariar (4), the learned Judges 
distinctly stated in their judgment that there 
was nothing in law to prevent a plaintiff from 
bringing a suiton a prior mortgage without 
reference to a subsequent mortgage held by 
him and obtaining a decree for sale of the 
mortgaged property in satisfaction of the 
first mortgage and free from the second mort- 
gage. So far as we areable to judge from the 
pleadings, this is what the plaintiff has asked 
in the present case. He has, no doubt, stated 
that he holds a seventh mortgage on the pro- 
perty but he has asked for the sale of the 

(2) 25 M. 108. 

(8) 26 A. I4; A. W. N. (1907) 177. 

(4) 30 M. 353; 17 M. L. J. 301; 2 M. L, T. 830. 
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property in satisfaction of his mortgage-debt 
on the six prior mortgages und this sale, 
under the law, must be free from the sub- 
sequent mortgage. What effect the sale of 
this property in satisfaction of the six prior 
mortgages will have on the right or power to 
recover under the seventh mortgage can only 
be determined in a suit (supposing the plain- 
tiff brings one) on the seventh mortgage.. In 
our opinion, there is nothing in the law, nor 
is there any authority, to support the view: 
taken by the learned Subordinate Judge that, 
when a plaintiff has seven mortgages on the 
same property, heis not entitled to bring a 
suit on the six earlier mortgages without 
joining in that suit his claim under the 
seventh mortgage. In our opinion, therefore, 
the finding of the Subordinate Judge on this 
point cannot be maintained and the ground 
on which he refused to decree the plaintiff's 
suit cannot be supported. 

We have now to consider the point taken 
on behalf of the respondents. It is urged 
that the Subordinate Judge was wrong in 
the view which he took that, in order to 
redeem the mortgage of the defendants 
Nos. 2 to 4 on the 1 anna 4 dam share of 
Mauza Satnag, the plaintiff was only liable 
to pay the sum of Rs. 1,000. It has been 
contended that the plaintiff ought to be 
directed to pay not only the sum of Rs. 1,000 
for which the defendants Nos. 2 to 4 par- 
chased the property on the 2nd October 1907 
in satisfaction of‘ their mortgage decree for 
Rs. 871 but also the sum of Rs. 621-1-3, the 
amount due to them from Jhamela Koer on 
account of a decree obtained against her in 
respect of sums paid by them for mainlenance 
to Parbati Koer, the mother of Jhamela 
Koer. In support of this contention, the 
learned Pleader for the respondents has 
invited our attention to the sale certificate 
obtained by his client on the 2ud October 
1907. In that certificate, all that is stated 
is that the share was put up to sale in satis- 
faction of a decree obtained by the defendants 
Nos. 2 to 4 and at the same time it was 
mentioned that those defendants had brought 
a suit to recover Rs. 553-11-6 besides costs 
against the same judgment-debtor which suit 
was at the time of the sale pending disposal. 
It is suggested that, in consequence of that 
recital in the certificate of sale, it must be 
held that the defendants Nos. 2 to 4, as they 
had to pay that sum on behalf of the original 
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proprietors of the share, are entitled to recover 
it from the plaintiff as a mortgage or charge 
on that share. The learned Subordinate 


Judge has held that the defendants Nos. 2 to ` 


4 are not entitled to recover that additional 
sum and we think that the view which he has 
taken is correct. In the first place, there is 
nothing to show whether that debt was a 
mortgage-debt or not and, in the second place, 
as the learned Subordinate Judge has pointed 
out, all that the decree would have given the 
defendants was a right to sell the property 
over again in order to recover the debt. In 
these circumstances, we think that the 
learned Subordinate Judge was right in holding 
that, inthe present suit, he could not direct 
that the plaintiff should redeem the mortgage 
of the defendants Nos. 2 to 4 by paying that 
sum of Rs. 621-1-3 in addition to the sum of 
Rs. 1,000. : 

>The result, therefore, is that we set aside 
the judgment and decree of the lower Court 
and, as we hold differing from that Court 
that the plaintiff's suit was maintainable, we 
direct that an account be taken of the amount 
due to the plaintiff on his six mortgages and 
that a decree be passed to the effect that, if 
that amount be not paid within six months 
from the. date of the preparation of the 
decree, the mortgaged property will be liable 
to be sold. The plaintiff will also be bound 
to pay to the defendants Nos. 2 to 4 the sum 
of Rs. 1,000 due to them and, if that sum be 
paid within the time aforesaid, the mortgaged 
property will be sold in satisfaction of the 
amount due to the plaintiff under his mort- 
gage decrees plus the amount paid by him for 
redemption to the defendants Nos.2 to 4. If 
the sum of Rs. 1,000 be not paid by the 
plaintiff within the time stated, the share of 
1 anna 4 dam purchased by defendants Nos. 
2 to 4 will be excepted from sale, and the 
plaintiff will be entitled to recover his mort- 
gage-debt by sale only of the 3 annas 4 dam 
share less the 1 anna 4 dam share of the 
defendants Nos. 2 to 4. A 

The plaintiff-appellant is entitled to ra- 
cover his costa of this’ appeal from the 
defendants Nos. 2 to 4 and of the lower Court 
from all the defendants. Such costs will be 
added to the mortgage security. f 
Appeal allowed, 
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Reeucar Civ Appran No. 569 or 1908. 
July 28, 1910. 

Present:—Mr. Justice Brett and 
Mr.. Justice Vincent. 

RAM DHARI SAHU—Puatntire— 

APPELLANT . 

. versus ` 

RAM CHARITAR SAHU-—T)EFENDANT— 
RESPONDENT. 

‘Civil Procedure Code (Act XIV of 1882), s. 525 — 
Arbitration—Award, refusing application to file—Ap- 
peal-—Crvil Procedure Code (Act F of 1908), s. 104 
cl. (f)—Proceedings—Securing attendance of witness 
—Procedure-—Rules of evidence. 

An appeal liesagainstan order refusing to grant 
an application to file anaward under section 525 of the 
Civil Procedure Code of 1882. 4 

Sheo Sahai Mahton v. Kirtarth Bhagat, 70. L. J. 496, 
followed, and Basant Lal v. Kunji Lal, 28 A. 21; 2A. 
L. J. 450; A. W. N. (1905) 150, dissented from. 

There is no provision of law which requires 
persons to whom matters have been referred for 
decision by private arbitration to adopt any special 
procedure or which compels them to keep any re- 
cord or to produce any record of the proceodings taken 
before them. 

The proceedings contemplated by section 525 of the 
Civil Procedure Code of 1832, are proceedings of a 
private nature to which the rules of evidence cannot be 
strictly applied.- 

It is no part of the duty of the Court acting under 
section 525, Civil Procedure Code, 1882, to enter into 
the merits of the award. 

There is no provision of law which would 
enable private arbitrators to secure the attend. 
ance of persons before them for the purpose of 
giving evidence, and the duties of such arbi- 
trators do not go further than to examine the 
persons produced before them by the parties 
to give evidence. 

Appeal from the decree of the Sub-Judge 
of Mozaffarpore, dated September 22, 1908, 
passed in a suit for filing an award under 
section 525 of the Civil Procedure Code, 1882. 

Babu Joy Gopal Ghosh, for the Appellant. 

Moulvi Mahomed Mustafa Khan (for Moulvi 
Z. R. Zahed), for the Respondent. 

Judgment.—tThe plaintiff and the 
defendant, who are the appellant and the re. 
spondent respectively in the present appeal, are 
two brothers and after the death of their 
father, they seem to have quarrelled and to 
have made two or three ineffectual attempts to 
divide between them the property left by their 
father. Having failed, they on the 12th 
March 1907, jointly executed and registered 
an ekrarnamah, or deed of agreement, by 
which they agreed to refer their dispute 
to five persons as arbitrators who were 
also to effect a partition between them of the 


? 
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property. On the 15th April 1907, the award 
was delivered and on the 6th July 1907, the 
plaintiff-appellant applied to the Court 
under section 525 of the old Code of Civil 
Procedure to have the award filed in Court 
and a decree passed in accordance there- 
with. The written award appears to have 
been kept in the custody of one of the arbi- 
trators and in the application, there was a 
prayer that that arbitrator should be direct- 
ed to produce the award in Court. This 
order was afterwards carried out. The ap- 
plication having been madeon the 6th-July 
1907, several adjournments were taken by 
the defendant and, on the 23rd January 
1908, he for the first time filed his petition 
of objection. In substance, his objections 
amounted to this that the award was bad 
by reason of misconduct on the part of the 
arbitrators and, therefore, it was illegal and 
could not be enforced. He further stated, 
apparently asan instance of misconduct on 
the part of the arbitrators, that the valuation 
of the properties had not been correctly 
made and that, in consequence, he had been 
prejudiced. Thecase wasthen adjourned on 
several occasions till the 18th July 1508 
and a year after the first application had 
been made, an application was made by the 
defendant to the Court to appoint a Com- 
missioner to value the properties in dispute. 
The plaintiff did not object to the applica- 
tion and a Commissioner was appointed and, 
on the 10th August 190g, the Commissioner 
submitted his report. After that, the Court 
examined the defendant and three witnesses 
on his behalf in order to support the allega- 
tion of misconduct against the arbitrators, 
and, in answer to that evidence, he examin- 
ed, on behalf of the plaintiff, two of the gen- 
tlemen who had acted as arbitrators. On 
that evidence, the learned Subordinate Judge 
arrived at the conclusion that the award was 
bad by reason of misconduct on the part of 
the arbitrators and on the ground that the 
award was prepared after the arbitrators 
had been served by the defendant with a 
notice not to proceed with the arbitration. 
The Subordinate Judge, therefore, dismissed 
the application and. refused to allow the 
award to be filed. Against that decision, 
the plaintiff has appealed. A preliminary 
objection has been taken that no appeal 
lies. In our opinion, this objection cannot 
be sustained. In the case of Sheo Sahat 
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Mahton v. Kirtarth Bhagat (1), which follows 
other decisions of this Court to the same 
effect, it has been distinctly held that an 
appeal lies against an order refusing to grant 
an application to file an award under sec- 
tion 525 of the old Code of Civil Procedure. 


“Ib is true that a different view has been 


taken by the learned Judges of the Allah- 
abad High Court in the case of Basant Dal v. 
Kunji Lal (2), but we are not prepared to 
differ from the view which has all along been 
taken by this Court and which, in fact, 
has been introduced in the new Code of- 
Civil Procedure as clause (f) of section 104. 
The preliminary objection, therefore, in our 
opinion, fails. 

The learned Subordinate Judge, in arriving 
ab his conclusion that the arbitrators had been 
guilty of misconduct or partiality as alleg- 
ed by the defendant, relies entirely on the 
fact that certain statements made by the 
parties or statements made by the witnesses 
which were either filed before the arbi- 
trators or were taken down by them in 
writing were not filed with the award in 
the Court and were not produced. The plain- 
tiff when he made the application filed with 
it the award only and, so far as we can 
interpret the provisions of the law. that was 
all what was necessary under section 525 
of the old Code. Weare not aware of any 
provision ofthe law which requires persons, to 
whom matters have been referred for decision 
by private arbitration, to adopt any special 
procedure or which compels them to keep any 
record or to produce any record of the pro- 
ceedings taken before them. The proceed- 
ings contemplated by section 525 are pro- 
ceedings ofa private nature to which the 
rules of evidence cannot be strictly applied. 
Itis not very clear from the evidence of the 
arbitrators themselves whether any formal re- 
cord of the statements of the parties or of the 
witnesses was made but the arbitrators ap- 
pear to have questioned the parties and the 
persons who were produced before them in 
order to enable them to decide the questions 
which had been referred to them for determi- - 
nation. The learned Subordinate Judge, in 
dealing with this question of misconduct, ap- 
pears tous to have travelled beyond that 
question and to have really taken into con- 
sideration the merits of the award and to 


(1) 7 ©. L, J. 486. 
(2) 28 A. 2L; 2 A. L. J. 459; A. W. N. (1905) 159. 
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have attempted to decide whether the deci- 
sion of the arbitrators was one which, in his 
opinion, appeared to be correct. We think 
that it is no part ofthe duty of the Court 
acting under section 525, Civil Procedure 
Code, to enter into the merits of the award. 
All that section 526 contemplates is that the 
Court shall determine whether the defen- 
dant has made out against the award any 
objection which he is entitled to take under 
the provisions of section 520 or section 521 
of the old Code. Thus the learned Subordi- 
nate Judge, in dealing with this question of 
misconduct, has attempted to decide whether 
the valuation made by the arbitrators of the 
properties was correct or not. We are not 
aware under what provision of law the learn- 
ed Subordinate Judge appointed a Commis- 
sioner in order to test the merits of the award 
or to determine whether the valuation was 
correct or not. But even if the report of 
the Commissioner on that matter be accept- 
ed, we think that a perusal of the whole 
reportis sufficient to convince any body look- 
ing into the matter impartially that, even 
supposing that, in the few cases where the 
Commissioner has differed from the valuation 
of the arbitrators, the arbitrators are in the 
wrong, there is no ground whatever for 
supposing that their mistake was not a 
bona fide mistake, but was a mistake due to 
collusion or misconduct. We may observe 
that so far as the valuation of the Gola 
-house and of the orchard is concerned, we 
should certainly, in the position of the Sub- 
ordinate Judge, have felt considerable hesi- 
tationin accepting the valuation ofa learned 
member of the legal profession acting as Com- 
missioner on these two matters, in preference 
to the valuation arrived at by the arbitrators 
in the case of the Gola house, on the opi- 
nion of a mason and, in respectof the orchard, 
on their own knowledge as persons living in 
the locality and holding orchards similar to 
the orchard which was the subject of con- 
sideration. In our opinion, the learned Sub- 
ordinate Judge has not given in his judg- 
ment sufficient reasons to support the find- 
ing that the arbitrators werd guilty of mis- 
conduct or partiality in preparing the award. 
He has nextarrived at the conclusion that 
the arbitrators have shown partiality in the 
way they have divided the assets due to 
the joint family. It appears that the ac- 
count books of the joint family were kept by 
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the plaintiff and that he produced them before 
the arbitrators. It seems fromthe evidence 
of the arbitrators themselves that certain ob- 
jections were taken by the defendant to some 
of the items in the accounts but that, when 
he was asked to substantiate his objections, 
he failed to adduce any evidence what- 
ever on the subject. The learned Subordi- 
nate Judge deals with one item in particular 
which is a mortgage bond shown to be exe- 
cuted by one Biju Goala in favour of the joint 
family. That bond is shown in the accounts 
as still outstanding and the bond itself ap- 
pears to have been produced before the arbi- 
trators by the plaintiff. It was admitted, 
however, that the joint family was in pos- 
session of the bond covered by the mort- 
gage but it was explained that the bond 
which was a simple mortgage bond having 
been treated as an usufructuary mortgage 
bond, the members of the joint family were 
allowed to remain in possession and to ap- 
propriate the profits in lien ofinterest. The 
case of the defendant was that Biju Goala 
had executed a kobala by which he had sold 
the mortgaged land to the family and so 
paid off the mortgage; bat both the arbi- 
trators in their evidence deposed that the 
defendant never made any such statement be- 
fore them. The Subordinate Judge, however. 
has come to the conclusion that the defendant's 
story is correct as the joint family of the plain- 
tiff and the defendant was in possession of the 
mortgaged property. In our opinion, that 
conclusionis not warranted by the evidence 
or by the facts and the circumstance that 
the bond was produced by the plaintiff cer- 
tainly is inconsistent with the view that 
Biju Goala had paid off the mortgage-debt 
by transferring the property to the joint 
family or to the plaintiff. The arbitrators 
in their evidence have stated that the defend- 
ant failed to adduce any evidence in support of 
his allegation that the accounts produced by 
the plaintiff were not correct and, though the 
arbitrators stated that there were some differ- 
ences between the day-book and the ledger 
produced by the plaintiff, they appear to have 
found that the accounts were substantial- 
ly correet and that the assets which they 
divided among the parties were those due to 
the family. 

Before the arbitrators, an objection was 
taken to another item, namely, a bond exe. 
cuted by Sheo Mistry on the ground that 
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the sum due under the bond was not re- 
coverable. The arbitrators, however, found 
that this objection was not well-founded as 
the value of the property mortgaged was 
more than sufficient to cover the mortgage- 
debt. The learned Subordinate Judge in 
his judgment has not referred to this bond. 
The learned Judge has further held that from 
the award it appears thatthe defendant took 
objections on several other points but that 
the arbitrators decided those points against 
him without giving him any opportunity to 
substantiate them. On these grounds also 
the learned Subordinate Judge held that the 
arbitrators had been guilty of partiality and 
‘misconduct. The learned pleader, who has 
appeared to support the decision of the lower 
Court, has contended that thelearned Subordi- 
nate Judge was right in the view which he 
took with regard to the misconduct of the 
arbitrators on the ground that they failed to 
giveto the defendant a reasonable opportunity 
for the examination of his witnesses and be- 
cause they arrived at no definite decision with 
regard to the objections raised, first, as to the 
jewellery ; secondly, as to the accounts, thirdly, 
as to the landed property and, fourthly, as re- 
gards the debts. He has also contended that 
the award was bad for misconduct of the arbi- 
trators because they did not value the lands 
themselves and because they did not go into 
the question whether the plaintiff had named, 
as creditors to the estate, persons who were 
really fictitious creditors with the object of 
cansing loss to the defendant. Four persons 
aré referred to who are entered in the award 
as creditors to the estate. They are Bunwari 
Lal, Lalji Sahu, Ram Lal Mali and Gobinda 
Sahu. It appears. however, that the debts 
due from the joint family have not been divid- 
ed between the parties by the arbitrators but 
have been left to be recovered from the mem. 
bers of the family jointly. It was not, there- 
fore, necessary for the arbitrators to go into 
detail into these matters as any decision with 
regard to these debts would certainly not bind 
the parties in any subsequent litigation. 
Furthermore, we can hardly regard this 
omission as sufficient to make out a case of 
misconduct on the part of the arbitrators. 
Dealing with the other points raised by 
the learned pleader for the appellant, we are 
of opinion that the arbitrators did give the 
defendant a reasonable opportunity of pro- 
ducing witnesses to support his objections. 
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It has been suggested that, when the defen- 
dant named certain persons as witnesses be- 
fore the arbitrators bub did not produce 
them, the arbitrators ought to have taken 
steps to secure the attendance of those wit- 
nesses and to haveexamined them. We are 
not aware of any provision of law which 
would enable the arbitrators to secure the 
attendance of persons before them for the 
purpose of giving evidence and we think that 
their duties cannot be taken to go further 
than to examine the persons producsd before 
them by the parties to give evidence. It ap- 
pears that the arbitrators sat for6or7 days 
for the purpose of dividing the properties 
which were not very numerous and we think 
that there is no ground whatever for the con- 
tention that the defendant had not a reason- 
able opportunity of producing all his witnesses 
before the arbitrators. The defendant himself 
admits that he did nət produce any witnesses 
before the arbitrators with the exception 
of one only. 

We have referred to the evidence given 
by the defendant before the lower Court and 
we are unable to understand what objection 
he raised to the decision of the jewellery. 
So far as his evidence goes, he appears to have 
been contented with the division which was 
made. In fact, the division of the jewellery 
appears to have been made between the two 
brothers without the assistance of the arbi- 
trators at all. 

As regards the accounts, we are of opinion 
that the arbitrators were justified in regard- 
ing the books filed by the plaintiff as entitled 
to reliance and in dividing the assets on the 
basis of those accounts. 

Asto the valuation of the lands, we find 
from the evidence of the defendant himself 
that no substantial objection to the valuation 
was taken and we are unable to hold that 
the fact that the arbitrators thought it neces- 
sary to go to the mouzohs to satisfy them- 
selves as tothe valuation supports the con- 
clusion, on which the learned Subordinate 
Judge has arrived, that there were disputes 
between the parties as to the valuation of 
the different properties. We are of opinion 
that the grounds on which the learned Sub- 
ordinate Judge has arrived at the conclusion 
that the arbitrators are guilty of misconduct 
and partiality are unsound and, on the facts 
before us, there is nothing whatever to sup- 
port the conclusion that the arbitrators in 
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making the award acted otherwise than fairly 
and impartially. ` $ 
` The second point on which the learned 
Subordinate Judge has held that the award 
cannot be accepted is that the award was 
prepared after the arbitrators had been serv- 
“ed by the defendant with a notice not to 
proceed with the work. Both the arbitrators 
have stated on oath that the award was 
sigred and delivered on the 15th April 1907 
and the evidence adduced on behalf of the de- 
fendant to prove his attempt to serve the 
notice on the arbitrators is to the effect that 
the notice was not presented till the 16th 
April 1907. The learned Judge has dis- 
believed the evidence of the arbitrators on 


this point simply on the assumption that they - 


were strongly biassed in favour of the plain- 
tiff and against the defendant. -In our opi- 
nion, there is no justification whatever for 
that conclusion and we see no reason why 
the evidence, which stands unrebutted, of 
the two arbitrators who appear to be gen- 
tlemen of position in the village should nob 
be accepted that the award was delivered be- 
fore any notice whatever was issued by the 
defendant to the arbitrators to stay proceed- 
ings. It seems to us more likely that the 
defendant, having, on the 15th April, heard 
what the award was, went to his pleader 
Dhirender Baboo that day and had the 
notice -written which was attempted to be 
served on the arbitrators on ithe 16th 
April. In our opinion, the second ground 
on which the learned Subordinate Judge 
has held that the award cannot be accept- 
ed fails. 

“Ib was also suggested that the award was 
bad because allthe arbitrators had not sat 
together in disposing of the matter. The 
two arbitrators, however, themselves allege 
that all the arbitrators were present during 
all the sittings and there was only the evidence 
of the defendant to: support the con- 
trary contention. In our opinion, we see no 
reason to hold, that the evidence of the 
arbitrators on this point should not be 
accepted. 5 
- The result, therefore, is that’ we ‘decree 
the appeal and set aside the judgment and 
decree of the lower Court and direct that the 
application of the plaintiff be granted, that 
the award be. filed in Court, and that a decree 
in accordance with the same be drawn up. 
The plaintiff-appellant is entitled to re- 
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cover “his costs from the defendant both 
in this Court and in the lower Court. We 
fix the hearing fee in this Court at ten gold 
mohurs, 

Appeal allowed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Execution CIvIL APPrRAT No. 35 or 1910. 
July 12, 1910. 
Present:—Mr. Evans, Ag. J. O., 
Mr: Lindsay, Ag. A. J. ©. 

Raja MUNESHAR BAKSH SINGH 
J UDGMENT-DEBTOR— APPELLANT 
COrsus 


RAGHUBER DAYAL AND ANOTHER 


— DECRES-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 257A—~ 
Agreement contained in an application signed by the 
parties but not verified before the Court, sanction of— 
Verification. of an agreement under s. 257A, necessary 
before sanction of Court—Complete agreement necessary 
before sanction. 

A decree was passed in favour of R. D. against M. 
B. in July 1908. In November 1908 an application 
was presented, signed by the parties and their pleaders, 
giving time to the judgment-debtor and allowing a 
higher rate of interest than that provided in the 
decree. No action was taken upon this application on 
the date it was filed, but subsequently the decree- 
holder asked for time to summon the judgment-debt- 
or personally in order to verify the snplication. No 
further action was taken on the application and the 
agreement remained unverified. In July 1909, the 
decree-holders againapplied for execution entering 
therein a calculation based upon the terms of the 
agreement of November 1908. The judgment-debtor 
objected to the enforcement of the agreement on the 
ground that it had been obtained from him under 
undue influence and could not be enforced because it 
had. not been verified by him in Courtand also becanse 
the Court had not sanctioned it as required by sec- 
tion 257A of the Civil Procedure Code, 1882. The 
Court executing the decree held on avidence that the 
plea of undne influence was not made out and sanc- 
tioned the agreement: f 

Held, that as the decree-holdors had not obtained the 
presence of the judement-debior in order to verify 
the agreement in Court, there was no such complete 
agreement between the parties as should have been 
sanctioned by the Court passing the decree after a 
period of more than 18 months. | 


Appeal against the order of Pandit Seetla 
Prasad Bajpayi, “Subordinate Judge, 
Lucknow, dated the 14th May, 1910. 

Mr. A. P. Sen, for the Appellant. 

Pandit Gokaran Nath Misra and Babu 
Lachman Prasad, for the Respondents. 

Judgment. 


‘Evans, J, ©—This is an appeal against an 
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order of the Subordinate Judge of Lucknow 
passed in certain execution proceedings in 
the matter of a decree held by the respond- 
ents against the appellant Raja Muneshar 
Baksh Singh. The facts areas below:— 

The respondents held a decree, dated the 
8th July 1908, against the appellant for 
Rs. 60,000 bearing interest at 5 per cent. per 
annum. The decretal amount was payable in 
instalments and the first instalment should 
have been paid on the 15th August 1908. 
Tt was not paidand on the 7th September 
1903, the respondents applied for issue of 
certificates under section 223 of the Code of 
Civil Procedure, Act XIV of 1882, to the 
Courts of Sitapore, Kheri and Bahraich for 
execution of the decree within their jurisdic- 
tion. On the 21st November, 1908, an appli- 
cation was presented signed by the parties 
and their pleaders to the following effect: The 
respondents admitted receipt of their costs 
and interest up to the 3rd November 1908, 
and a further sum of Rs. 4,500 out of the 
principal sum. The balance due under the 
decree was admitted to be Rs. 55,500. The 
respondents agreed not to take execution 
pefore the 8rd March, 1909, (1908 in the 
original, which is evidently a clerical error), 
but they were at liberty to take execution 
after that date and it was further agreed 
that interest from the 3rd November 1908 
should be atthe rate of 10 annas9 pies per cent. 
_ per mensem instead of 5 per cent. per annum 
as entered in the decree. This means that in- 
terest was increased from 5 per cent to 8 per 
cent. per annum. No action was taken upon 
this application on that date but subsequently 
on the 10th December, 1908, the pleader for 
the respondents asked for time to summon 
the appellant personally in order to verify 
the application. No further action was taken 
on the application and the agreement re- 
mained unverified. It is admitted that no 
sanction was then granted by the Court ac- 
cording to the provisions of section 257A of 
the Code of Civil Procedure of 1832. On the 
9th July, 1509, the respondents again applied 
for execution and in their application made 
a calculation based upon the terms of the 
agreement of 21st November, 1908. Certain 
property belonging to the appellant was 
attached on two occasions. On the 28th 
February 1910, the appellant put in the ob- 
jection upon which the order under appeal 
was passed. This objection is to the effect 
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thabib was true thatthe appellant had signed 
the petition dated the 21st November, 1908, 
but that he was compelled to do so owing to 
undue influence put on him by the respond- 
ents, who threatened to attach his property, 
when he came to jointhe Durbar at Luck- 
now. He pleaded that the money due under 
the first instalment was paid and that the dec- 
reo could not be executed in full. He further 
pleaded that he never verified the application 
before the Court and the respondents obtained 
a wrong certificate from the Court calculating 
the amount due according to the terms of 
the agreement which had never been veri- 
fied by him or sanctioned by the Court. His 
prayer was that the correct amount should be 
entered in the transfer certificate calculated 
according to the original decree and that the 
application of the21st November 1908 should 
be dismissed, The learned Subordinate 
Judge, after taking evidence, held that the 
agreement, dated the %lst November, 1903, 
was not void on account of undue influence 
and that it was executed for sufficient con- 
sideration because the respondent agreed to 
give the appellant time up to the 3rd 
March 1909, within. which to pay up the 
amount due under the decree as modified by 
the agreement. He held also that no final 
order had been passed on this agreement 
and that he had jurisdiction to pass such 
order according to the provisions gf sec- 
tion 257A of the Code of Civil Procedure of 
1882. He accordingly sanctioned it under 
that section and stated thatit would have re- 
trospective effect because the transfer certi- 
ficate had been issued by the Court after the 
date of the application. The learned counsel 
for the appellant has conceded that if the 
agreement of 21st November 1908 be held 
null and void, the execution of the original 
decree can be taken ont according to the terms 
of that decree, but it is urged that the learned 
Subordinate Judge had no jurisdiction to 
sanction the agreement according to the 
provisions of section 257A of the Code of 
Civil Procedure of 188% and that in any case 
the agreement, such as it was, was not one 
which should have been sanctioned more than 
18 months after the date on which it was filed 
in Court. The reply on behalf of the respon- 
dent is thatthe law provides no time limit 
within which sanction should be granted and 
that the agreement was a fair one under 
which the judgment-debtor obtained substan- 
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tial advantages, and although there is no 
provision in the Code of Civil Procedure of 
1908 similar to section 257A of the old Code, 
yet as the application was put in under the 
old Code, the Court had jurisdiction to sanc- 
tion itatany time during the execution pro- 
ceedings. In my opinion, it is unnecessary to 
decide whether the Subordinate Judge had 
authority to pass the order which he did paas 
because I hold that in the circumstances’ of 
this case, no sanction should have been 
granted. Itis perfectly clear that although 
the appellant did sign the agreement, he was 
not prepared to cometo Court and verify it 
and for that reason the respondents abstained 
from compelling his attendance before the 
Court. If the appellant had been compelled 
to attend, he would undoubtedly have refused 
to verify the petition and there was, in my 
opinion, no such complete agreement between 
‘the parties as should have been sanctioned by 
the Court passing the decree. I, therefore, 
hold that the Court, after an interval of more 
than 18 months, should not have sanctioned 
an agreement which the judgment-debtor 
failed to verify at the time when the applica- 
tion was placed before the Court. The re- 
spondents had practically abandoned all at- 
tempt to obtain the sanction of the Court at 
the end of 1908, and they adopted the device 
of taking out execution on the assumption that 
the agreement had been sanctioned according 
to law as laid down in section 257A of the 
old Code. 
upon this point are very clear. 
below: 

“Every agreement for the satisfaction of a 
judgment-debt, which provides for the pay- 
ment directly or indirectly of any sum in 
excess of the sum due or to accrue due under 
the decree, shall be void unless it is made 
with the like sanction ” (of the Court). 


No case similar to the case before the 
Court has been cited but itis quite clear that 
the respondents could not execute the decree 
as modified by the agreement until the agree- 
ment had been sanctioned by the Court and 
as the agreement had not been sanctioned 
when the execution proceedings were taken 
out by the respondents in 1909, I have no 
_ hesitation in holding that the agreement 
should ‘not have been sanctioned by the Court 
below so as to have retrospective effect. The 
agreement was not one which the appellant 
was prepared atany time to verify before 


They are as 


The provisions of section 257A - 


‘tion 59 of Madras Act II of 1854, 


the Court’and although’ he may have been 
induced at onetime to sign the application 
agreeing to pay an enhanced rate of interest, 
yet such agreement, not having been verified 
before the Court at the time when it was put 
in, should not have afterwards been sanction- 
ed without the appellant’s express consent. 
I would allow the appeal and set aside the 
sanction granted by the lower Court under 
section 257A of the Code of Civil Procedure 
of 1882, The respondents are entitled to 
take out execution according to the terms of 
the decree, dated 9th July, 1908. Theappel- 
lant should get his costs in‘botn Courts. 

Lindsay, A, J, C_—I concur. 

Br rar Coort:—-The order of the Court 
is that the appeal is allowed and the sanction 
granted by the lower Court under section 
257A of the Coda of Civil Procadura of 
1882 is set. aside. The respondents are 
entitled to take out execution according to 
the terms of the decree dated the 9th July 
1908. The appellant shall get his costs in 
both Courts. 

Appeal decreed. 





MADRAS HIGH COURT. 

Seconp CIVIL Apeeat No. 1518 or 1908. 

April 6, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr Justice Munro. 
SANKARAPPA NAICKEN—P.tarntire— 
APPELLANT 
versus 
Tur SECRETARY or STATE ror INDIA 
In COUNCIL, rarovcu tas COLLECTOR or 
MADURA—Dsrenpant—Reseonvent, 

Revenue Recovery Act ( IT of 1864), s. 59—Suit 
for refund of assessment levied by proceedings under 
the Act—Limitation—Prayer for declaration and injunc- 
tion, whether affects Limitation. : 

Suits for refund of assessment, alleged to have 
been improperly levied by Government under see- 
should be 
brought within the period- of six months provided 
by that section. 

The mere fact that prayers for a 
as to the illegality and an injunction restrain- 
ing repetition of the illegality are added do not 
enlarge the period of limitation provided for by the 
section. 

Second appeal against the decree of the 
Yemporary Subordinate Judge of Madura, in 
A. S. No. 525 of 1907; presented against the 
decree of the District Munsif of Tiruman- 
galam, in O, S.No. 14 of 1906, 


declaration 
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Judgment.—The assessment in this 
case was realised by proceedings professedly 
taken under section 59 of Act IE of 1864 and, 
therefore, the suit should have been brought 
within the period of six months provided by 
that section. 

It is contended that though the suit may 
‘be barred in so far as it seeks to recover the 
‘assessment levied, still itis not barred so 
far as the declaration and injunction prayed 
for are concerned. The necessity for asking 
for all these reliefs arises out of the action 
of Government in levying the assessment, 
and is part of the grievance for which under 
section 59 the plaintiff may apply to the Civil 
Court for redress. 

The second appeal is dismissed with costs. 

: Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ssconp Crvit APPRAL No. 520 or 1909. 
August 9, 1910. 

Present: —Mr. Justice Woodroffe and 
Mr. Justice Teunon. 
MUKTI NATH THAKUR—P.tamtirr 
— APPELLANT 
Tersus 


Hon'ble Maharaja RAMESHUR SINGH 


BAHADUR—DEFENDANT—RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 106, 109, 111 
(a)—Record-of-rights—Suit under s. 106, whether 
exclusive remedy—Suit only to correct or alter entries 
—Suit claiming other reliefs—Maintainability of suit in 
Civil Court. 

Although it may be that a suit solely for alteration 
and correction of certain entries made in a record-of- 
rights would not lie in the Civil Court, yet a suit in 
which other reliefs also are clainied—a declaration that 
the land in dispute is the lakheraj milik land of tho 
plaintiff and not mal land, and a declaration that the 
plaintiff had acquired the right of milikdar lakherajdar 
of the land by virtue of his adverse possossion there- 
of for upwards of 12 years, anda declaration that 
certain of the entries were incorrect ~is maintainable 
in the Civil Court. 

Jogendra Nath Roy v. Krishna Pramada Dassi, 12 ©. 


W. N. 1032; 85 C. 1013; 8 ©. L. J. 322, distinguished,” 


Golab Misser v. Kumar Kalanand Singh, 6 Ind. Cas, 
217; 12 C. L. J. 107; 140. W. N. 884 and Pandab 
Dowari Das v. Ananda Kishun Chakravarti, 7 Ind. 
‘Cas. 102; 14 C. W. N. 879, approved. + 


Appeal from the decree of the District 
Judge of Purneah, dated November 28, 1908, 
‘reversing that of the Munsif of Purneah, dated 
September 19, 1907. 

Babu Asutosh Mukherji, for the Appellant. 

. Babus Ram Oharan Mitter, and Jogendra 
Nath Mukherji, for the Respondent, 
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Judgment. 


. Woodroffe, J— We are not called upon in this 


appeal to decide this question as if it was 
res integra. There are decisions which 
support this appeal, and the only question is 
whether the learned District Judge was right 
in holding that the decision reported in 
Jogendra Nath Roy v. Kriskna Promoda Dossi 
(1), is a bar to the suit, 

It has been contended on behalf of the 
respondent that the plaintiff could have sued 
in the Revenue Court, under section 106 of 
the Bengal Tenancy Act, and claimed the 
same relief which he has claimed in this suit, 
and that, therefore, this suit is barred. But 
even assuming, for the sake of argument, that 
the Revenue Court could have granted the 
same relief, the question, then, is, whether 
the failure of a person to institute a suit, un- 
der section 106 of the Bengal Tenancy Act, 
would or would not bar him from bringing a 
suit such as this to establish his rights. 
decision, reported in Golab Misser v. Kumar 
Kalanand Singh (2), would appear to answer 
this question in the negative; and the same 
view appears also to have been taken in the 
decision of the Court to which we have been 
referred in Pandab Dowari Das v. Ananda 
Kishun Chakravarti (8), and this also appears 
to be the law, having regard to the terms of 
section 111 (a), which provides for a suit for 
declaration of right, under the Specific Relief 
Act; and section 109, which expressly pur- 
porting to deal with suits, from the cognizance 
of which the Civil Court is debarred, says 
that subject to the provisions of section 109 
(a), a Civil Court shall not entertain any 
application or suit concerning any matter 
which is or has already been the subject of 
an application made, suit instituted or pro- 


ceedings taken under sections 105 to 108, both - 


inclusive. The learned pleader for the respon- 
dent has asked us to read this section as if 
it contained in addition to the words “shail 
not entertain any application or suit concern- 
ing any matter which is or has already been 
the subject of an application made”, the fol- 
lowing words, namely, “or which might have 
been the subject of an application made, suit 
instituted or proceedings taken”. There is no 


warrant for reading into the sections words , 


which are not there. The question, then, is 
(1) 12 C. W N. 1082; 35 C. 1013; 8 ©. L. J. 322, 
(2) 12 0. L. J. 107 ; 6 Ind. Cas. 217; 14 C. W. N 
834. 
(3) 140. W, N. 879; 7 Ind. Cas, 102. 


The - 


ts 
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whether thedecision referred to by the District 
Judge in Jogendra Nath Roy v. Krishna Pro- 
modaDasst (1) ig a bar to the suit,and whether 
it is in conflict with the decision I have men- 
tioned. No doubt, Mr. Justice Brett in the deci- 
sion in Golab Misser v. Kumar Kalanand Singh 
(2), which I have mentioned, appears to have 
thought that, in a certain event, it might 
have been necessary to refer the matter to 
the Full Bench. Apart from the question, 
into which I need not now enter, namely, a3 
to whether the facts before Mr. Justice Brett 
were the same as those before us, or as to 
whether the relief claimed in that suit was 
the same as the relief claimed here, I am of 
opinion that there is not so far as the present 
case is concerned any such conflict of decision 
as to involve or necessitate a reference to the 
Full Berch. When the decision in Jogendra 
Nath Roy v. Krishna Promoda Dossi (1), is 
examined, it will be found thatthe result-of 
the suit was in all the Courts the same, that 
is, the Munsiff -held that the suit was not 
maintainable, the Subordinate Judge similarly 
so held, and the High Court in appeal con- 
firmed his judgment. But the lower Courts, 
though holding that the suit, as framed, was 
not maintainable, held also that a suit for 
declaration of the plaintiff’s rights might lie, 
`~ and there is nothing that I can see in the judg- 
ment of the High Court which controverts 
the correctness of that opinion. Then, when 
we look at-the High Court’s judgment, we 
find that the suit-was, (and itis so expressly 
stated in the judgment of the late Chief 
Justice), a suit for alteration and correction” 
of certain entries made in the record-of-rights, 
published under Chapter X of the Bengal 
Tenancy Act. It may be, that such a suit 
would not lie in the Civil Court. But the 
suit which is now before us is not solely of that 
character. The present suit claims a variety 
of reliefs, As regards the second prayer, 
namely, that orders may be passed for the 
setting aside of the orders of the Settlement 
Survey Officers, for the making of u correct 
entry in the record-of-rights and for can- 
celment of the present entry, that prayer 
would appear to fall within the scope of the 
decision in Jogendra Nath Roy v. Krishna 
Promoda Dossi (1), but there are other reliefs 
claimed; and before us the learned pleader for 
the appellant states that he has no desire to 
press his case as regards this relief. Nor, 
indeed, did the Munsif grant this relief, On 


the contrary, he in effect refused it, and limited 
his decree to a declaration that certain of the 
entries were incorrect and that other entries 
were correct, The first prayer, however, is - 
for a declaration thatthe land in dispute is 
the lakheraj milik land of the plaintiff and 
that it is not, and cannot be, mal land assess- 
able with rent; and the third prayer is for a 
declaration that the plaintiff had acquired the 
right of milikdar lakherajdar of the land in 
dispute by virtue of the adverse possession 
thereof for upward of 12 years. This suit is 
a suit, so far as it seeks for this relief, of a 
different character from that in the case in 
Jogendra Nath Roy v. Krishna Promoad Dosst 
(1). In my opinion, therefore, there is neither 
a conflict of decisions on the point now before 
us, norany bar to the entertainment of this 
suit. The learned District Judge has dis- 
posed of the appeal on the preliminary ground 
that the suit is not maintainable in the Civil 
Court. I would reverse the decree of the 
District Judge and remand the case to him 
in order that it may be heard on the merits. 
Theappellant is, in my opinion, entitled to 


“the costs of this appeal. ‘ 


Teunon, J,—I agree. 
Appeal allowed; Case remanded. 





MADRAS HIGH COURT. 
Srconp Civil Apresar No, 1796 oF 1908, 
April 8, 1910. 
Present: —Mr, Justice Miller and 
Mr. Justice Abdur Rahim. 
RANGASAWMY IYENGAR—Prarytire— 
APPELLANT 
VEYSUS 


ANNATHURAT IYENGAR AND oraErs— 


‘DEFENDANTS—-RESPONDENTS, 

Mortgage—Suit for declaration that mortgage was 
discharged—Dismissal of  suit—Subsequent suit to 
enforce the mortgage—Plea of discharge by sons of 
plaintiff in the prior suit — Estoppel — Hindu 
Law-Foint family~Presumption as suit by 
plaintiff in: first suit being in his representative 
capacity. 

. Where, in a suit on a mortgage, the defendants 
pleaded discharge, and it appeared that a prior 
suit by their father for a declaration thatthe mort- 
gage was discharged, was dismissed : 

Held, that, in the absence of proof that the 
prior suit by defendant’s father was in his re. 
presentative character as manager of the family, 
the defendants were not estopped from pleading the 
discharge of the mortgage. 


Second appeal against the decree of the 
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Subordinate Judge’s Court of Kumbaconam, in 
Appeal Suit No. £29 of 1907, presented 
against the decree of the Court of the District 
Munsif of .Tirnvadi, in Original Suit No. 273 
of 1906. 

Judgment.—tThe suit is on a mort- 
gage executed by the father of the 1st’ de- 
fendant in favour of the lst defendant’s 
daughter. The Ist defendant sued in Origi- 
nal Suit No. 407 of 1903 for a declaration 
that the mortgage had been discharged by his 
father before his death. The suit wag dis- 
missed on appeal. The question is whether 
the 3rd, 4th and 5th defendants, who are the 
sons of the lst defendant, can plead discharge 
of the mortgagee as a defence to the present 
suit. It is the case of both. sides that the 
answer depends on the further question 
whether the Ist defendant conducted the 
suit of 19C3 on behalf of his family as manag- 
ing member thereof. The Subordinate Judge 
says there is nothing to show that he main- 
tained that suit in his representative capacity 
as manager of the family and not in his in- 
dividual capacity, and against this it is 


contended for the appellant that the cir- ` 


cumstances found raise a presumption that 
the suit was on bebalf of the family. These 
circumstances are that the interests of the 
Ist defendant and his sons were identical, 
it being as much to their interest as to 
his to free the family land of the encumbrance 
and that the Ist defendant was the father of 
the family. 

The plaint does not allege that the Ist 
defendant sued as manager nor does it ap- 
pear that the lst defendant wag asked any 
question upon that point. The question was, 
therefore, not clearly raised and we are unable 
to say asa matter of law that the Subordi- 
nate Judge was bound to raise a presump- 
tion on the circumstances relied on by the 
appellant, 

The second appeal is dismissed with costs, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Seconp Civit Arrran No. 1260 or 1909. 
July 20, 1910. ë 
Present:—Sir John Stanley, Kt., Chief 
Justice, and Mr. Justice Banerji. 
AMIN BEQ@--PLAINTIFF— APPELLANT 
CETSUS 
Musammat SAMAN—Derenpaxt— 
RESPONDENT, i 
Muhammadan Law—Apostasy— Conversion of reife 
to Christianity—Dissolution of marriage—-Suit for 
restitution of conjugal rights not maintainable. 
The apostasy of a Muhammadan wife has the 
effect of dissolving the marriage contract. If a ` 
Muhammadan wife becomes a convert to Christianity, 


a suit for restitution of conjugal rights cannot be main- 
tained, 


Zubirdust Khan v. His Wife, 2 N. W.P. H.C. A. 
870, Imam Din v. Hasan Bibi, 85 P. R. 1906; 148 P. L. 
R. 1906, referred to. 


Second appeal from the decision of the 
Subordinate Judge of Aligarh, dated the 9th 
of October, 1909. . 

Mr. Muhammad Ishaq Khan, for the Ap- 
pellant. 

Mr, Shafi-u-zaman, for the Respondent. 

` Judgment.—This appeal arises out 
ofa suit for restitution of conjugal rights. 
The plaintiff and the defendant both being 
Muhammadans were married a number of 
years ago. The defendant Musammat Saman 
has apostatised from Islam and become a 
Christian, and has since left the protection 
of her husband. He now sues for restitu- 
tion of conjugal rights and the defence is 
that by the fact of her apostasy the marriage 
tie became dissolved and a decree cannot be 
passed for restitution of such rights. Both 
the lower Courts have held that the suit can- 
not be maintained in view of the authorities 
upon the subject. 

We have heard the argument of the learn- 
ed counsel for the plaintiff-appellant, which 
was based on a passage to be found in the 
third edition of Mr. Amir Alis work on 
Muhammadan Law. Mr. Ishaq Khan admits 
that there is no authority to be found in 
support of his contention outside the writ- 
ings of the Jurists of Balkh, Samarkand and 
this apparently is so. In the second. edition 
of Mr. Amir Ali’s work, it is definitely stated 
that “under the Muhammadan law, if Moslem 
husband or a Moslem wife apostatise from 
Islam, the apostasy has the effect of dissolv- 
ing the marriage tie between the parties.” 
Baillei in his Digest of Muhammadan Law 
at page 182 also states that “ Apostasy frora 
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Islam by one of a married pair, is a cancella- 


tion of their marriage.” In Hamilton’s trans-` 


lation of the Hidaya at page 66 is the pass- 
age: “If either husband or wife apostatise 
from the faith, a separation takes place with- 
out divorce according to Haneefa and Aboo 
Yoosuf”. Sir Roland Wilson in his work on 
Anglo-Muhammadan Law at page 156 writes 
as follows: “It seems that the effect of either 


or both of the parties to a Muhammadan 


marriage renouncing the Muhammadan re- 
ligion is to dissolve the marriage ip so facto so 
far as the British Courts are concerned, leav- 


ing it open to the parties to solemnise a fresh. 


marriage under the Christian Marriage Act, 
XV of 1872, or under Act 111 of 1872, accord- 
ing to circumstances.’ In the case of 
Zubirdust Khan v. His Wife (1), Turner Offg. 
C. J., and Turnbull J., expressed the opinion 
that the effect of the apostasy of a Muham- 
madan wife was to dissolve the marriage con- 
tract and that according to the Muhammadan 
Law if either party to marriage becomes a 
convert to Christianity, a claim for restitu- 
tion of conjugal rights cannot be supported. 
In addition to these authorities, we have the 
ruling in the case of Imam Din v. Hasan Bibi 
(2). In that case it was also held that accord- 
ing to the Muhammadan Law, a wife’s conver- 
sion from Islam to Christianity effects a com- 
plete dissolution of her marriage with her 
Muhammadan husband. There is thus a great 
mass of authority in support of the view taken 
by the Courts below. The only ground, as we 
have said, upon which the learned counsel for 
the appellant supports his argument is the 
statement of Mr. Amir Ali in the third edi- 
tion of his work at page 4382. The learned 
author directs attention to the divergence of 
opinion as tothe effect of the wife’s abjura- 
tion of Islam on the status of marriage and 
points out that the lawyers of Bokhara have 
always taken anarrow view of the law but 
that the law of the jurists of Balkh and 
Samarkand laid down that “ when a woman 
abjures Islam for a scriptural or revealed reli- 
gion like Judism or Christianity, her renuncia- 
tion of the faith does not dissolve the 
marriage.” Then the learned author refers 
to the arguments in support of their conten- 
tion and to the decision which we have 
just cited from the Punjab Chief Court Re- 
cord and. submits that “the British Indian 


(1) 2 N. W. P. H. C. A. 370. ; 
(2) 184 P. L. R. 1906; 85 P. R. 1906. 


- 1910 was passed ea parte. 


Courts are by their constitution bound to 
follow the more reasonable enunciations of 
the jurists of Balkh and Samarkand.” We 
find ourselves unable to disregard the author- 
ities in support of the view taken by the 
Court below and depart from the course of 
decisions hitherto prevailing. However 
weighty be the view expressed by Mr. Amir 
Ali, we do not think that we should be justi- 
fied in doing so. We, therefore, dismiss the 
appeal with costs. 
Appeal dismissed. 





MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 296 or 1910. 
Criunat Reviston Petition No. 240 of 1910. 
July 27, 1910. 

Present:—Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 
VENKATROYA GOWNDEN— 
PETITIONER 
versus 
Tue VERY REV. N. RONDY— 
RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Ex parte order—Emergency. 

Anew parte order should not be passed under, 
section 144 of the Criminal Procedure Code, save in 
cases of emergency or where there is no time to serve - 
notice. ‘ - 

Petition under section 15 of the Charter 
Act, praying the High Court to revise the 
order of the Head Assistant Magistrate of. 
Pallachi Division, dated 14th June 1910, 
under section 144 of the Criminal Procedure 
Code, directing the petitioner to abstain 
from obstructing Christians from taking 
water from a well and directing the re- 
moval of the walls put up round the well 
aforesaid. 

Mr. T. Rungachariar, for the Petitioner. 

Hon. T. Richmond, for the Respondent. 

The Public Prosecutor (Mr. C. F. Napier), 
for the Crown. 

Order.—tThe order of the Head Assis- 
tant Magistrate dated the t4th day of June 
Such an order can 
only be passed in cases of emergency or 
when there is no time to serve notice, vide 


-section 144 of the Code of Criminal Pro- 


cedure. The orderof the Head Assistant 
Magistrate does not disclose the existence of 
such emergency or that there was not suff- 
cient time to serve notice. The tahsildar 
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himself, in his letter of the 12th June, re- 
commended that before any .orders were 
jssued evidence should be formally record- 
ed, and the record does not, in our opinion, 
disclose any such emergency as called for 
an ex parte order. We, therefore, set aside 
the order of the Head Assistant Magistrate. 
Order sct aside. 





ALLAHABAD HIGH COURT. 
First CIvIL Arpan FROM ORDER No. 85 

. oF 1910. 

July 18, 1910, 
Present:—Sir George Knox, Kr., Judge, and 

Mr. Justice Karamat Husain. 
RAJA RAM AND ANOTHER— DEFENDANTS — 
APPELLANTS 
VEYSUS is 

THAKURAIN SHEORANI KUER AND 


ANOTHER—PLAINTIFFS— RESPONDENTS, 
Civil Procedure Code (Act V of 1903), O. XL, R. 1—- 
Receiver, appointment of --“Convenient and just,” 
meaning of —Appeal—Tliscretion—Onus. 
A large impartible estate was bequeathed by the 
widow of the last male owner for some religious 
and charitable purposes. The trustees were put 


in possession of the property and they remained- 


so far over 10 years, when a suit to set asido the 
bequest was brought by one of the claimants of the 
estate. The profits of the estate were large 
and the expenses necessary for the purposes of the 
trust were small. 

The trustees, moreover, in making the expenses 
paid no due regard to any method of account: 

Held, that under the circumstancos it was con- 
venient to appoint a receiver of the property ponding 
the decision of the suit. k 

Where the lower Court, in the exercise of its 
discretion, after considering all the facts and evi- 
dence, has come to a conclusion, it is for the’appel- 
lants to show that the Court exercised its discretion 
improperly. 

First appeal from the order of the Subor- 
dinate Judge of Cawnpore, dated the 14th of 
April 1910. f 

Dr. Dillon, (with him Messrs. Gokul Prashad 
and Girdhari Lal Agarwala), for the Appel- 
lants. 

The Hon'ble Mr. Sunder Lal (with him the 
Hon'ble Mr. Mote Lal Nehru), for the Respon- 
dents. f 

Judgment,—The subject-matter of 
this first appeal is a large estate in the Dis- 
trict of Cawnpore known as the Rawetpur 


estate.- It has been in existence for some’ 


generations and consists of over ten villages 
and the profits that arise out of the estate are 
gaid to be Rs. 25,000 per annum if not more. 
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From generation to generation the estate has 
descended entire from father to eldest son to 
the exclusion of other sons, In this way, it 
descended to Rewet Randhir Singh in the 
year 1872. Rewet Randhir Singh died and 
within 4 days of his death, his son Rewet 
Sheo Singh also died. There was now left 
no direct male descendant of either Rewet 
Randhir Singh and Rewet Sheo Singh and the 
estate passed into the hands of Musammat. 
Baghelin, widow of Rewet Sheo Singh. From 
1873 to 1891, theastata remained in charge 
of the Court of Wards. In 1891 it was re- 
leased from the management of the Court of 
Wards. 

No sooner had it been released from. 
the management than Rewatain Baghelin 
began to transfer the property right and left, 
some of it in favour of her brother Rampel 
Singh, but by far the larger portion of it, viz., 
18 villages, she set aside for the purposes 
ofa temple anda pathshala, and in the deed 
whereby she set aside this property for the- 
above purposes, she provided that she should 
have the management of'it for her life and 


` after her death, it should be managed by her 


brother and his descendants. 

She also constituted a committee of five 
trustees, who were to look after the manage- ' 
ment ofthe trust. She reserved only 5 vil- 
lages for the maintenance of her mother-in-law 
Musammat Janwarin and herself and even 
these five villages she subsequently transferr- 
ed. Shortly after this, 2.e., in December 1895; 
she died. Upon her death, Rewatain Janwarin 
appears to have succeeded to the estate. 

No opposition appears to have been 
made by any of the transferees of Rewatain 
Baghelin. E 

On 8th March 1898, Rewatain Janwarin is 
said to have made a Will confirming the en- 


` dowments made by her daughter-in-law but 


removing from the management Rampal 
Singh and substituting in his place Pandit 
Raja Ram, one of the appellants before us. 
She appointed him the sole trustee and direct- 
ed that the trusteeship should descend in his 
family. Having divested herself of the 
whole ofestate of Rawetpur in favour of this 
trust, she died in the year 1899, At the time 
of her death Sirnet Singh, who is a lineal dẹ- 
scendant of Rawat Kharag Rai, the ancestor 
from whom in a direct line came Rawat 
Randhir Singh and Rawat Sheo Singh, was 
alive. This man was treated’ by Raja 
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Ram as next- reversioner to the estate of 
Rawat Sheo Singh. ; 


We need not go into the reasons why 


Sirnet Singh was believed to be and treated - 


as the next reversioner to the estate of Rawat 
Sheo Singh, 

It is sufficientto note that he was so believ- 
ed and treated. He is now dead. 


The main respondent to this appeal Tha- ` 


kurain Sheo Rani Kuer is his danghter. 

She has laid claim to the Rawatpur estate 
and with her are arrayed certain other per- 
sons to whom she has made assiguments of 
the property for the purposes of raising funds 
to enable her to make this claim. 

Thus in the Court ofthe Subordinate Judge 
of Cawnpore, there is at the present moment a 
claim tothe estate made by Thakurain Sheo 
Rani Kuer and her assignees as against Pandit 
Raja Ram Shastri and Pandit Babu Ram 
Shastri, who are describéd as managers of 
Ram Liloy Thakurji Mahraj, the idol in-whose 
honour and for whose benefit the Rawatpur 
estate was by Rewatain Janwarin set aside. 
The plaintiff, here respondent, applied to the 
Subordinate Judge of Cawnpore for the ap- 
pointment of a receiver over the property. 

The application was severely contested, but 
` the Subordinate Judge in a very well con- 
sidered judgment came to the conclusion that 
the prayer should be granted and did accord- 
ingly grant it. ` 
. The main reasons that prevailed with the 
Subordinate Judge were that so far as he could 
see without prejudging the case, the plaintiff 
hada prima facie strong claim. The estate 
ab stake was large and the profits were large. 
The management of the defendant even before 
had been challenged and in the-course of these 
proceedings it appeared that there were no 
accounts kept of the management and that 
there was considerable laxity regarding 
vouchers connected with expenditure. The 
Subordinate Judge appointed the Collector of 
- Cawnpore as receiver and the present appeal 
is from his order making that appointment. 
The order is made under Order XL, Rule 1, 
of Civil Procedure Code, 1208. It is there laid 
down that whenever it appears to the 
Court to be just and convenient, the Court 
may by an order appoint a Receiverof any 
property, whether before or after the 
decree. : . 

What then we have to consider is: whether 
itis both just and convenient in this case at 
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this stage that a Receiver should be appointed. 
The order is attacked on the following 
grounds :— 

(1) That there has been great delay made by 
the plainsiff in filing this suit. 

(2) That the alleged adoption of her 
father Sarnet Singh by Nahar Singh never: 
took place. 

These two objections are supplemented by 
a general objection to the effect that the 
order was not justified and that the circam- 
stances did not call for the appointment of a 
receiver. 

We have been addressed at great length 
both on behalf of the appellant and on behalf. 
of the respondent and a great deal of the 
arguments addressed tous have been in the 
shape of anattack by the one side on the 
title set up by the plaintiff and on the other 
side on the ground that in the first place a 
trust such as that alleged to have been 
created by-Musammat Janwarin is nob sanc- 
tioned by Hindu Law and. secondly, if it was, 
it hascome to an end with the death of 
AMusammai Janwarin. We do not propose to 
go into the questions involved in these con- 
troversies. Our duty, it appears to us, is to 
take a broad view of the circumstances alleg- 
ed on both sides and to see how far itis just 
and convenient that areceiver should be ap- 
pointed. - 

Regarding the question of convenience, 
there can be little room for doubt. When an 
estate like the present one in dispute has 
come down ag an impartible Raj from genera- 
tion to generation practically unimpaired and 
solid as it originally was and has now passed 
into the hands of priests appointed for the 
carrying out of certain religions and charit- 
able bequests, the expenses of which are set 
out as Rs. 4,000 annually and there remains 
a balance of Rs. 21,000 per year, which 
seems to have been spent without much re- 
gard to method or account keeping, itis be- 
yond all doubt convenient that a person like 
the Collector of Cawnpore should be appoint- 
ed to preserve the property pending the liti- 
gation which is to decide the rights of the 
litigating parties. The position of the estate 
is in one way peculiar, Those who now lay 
claim to ithave never been in enjoyment ofit. 
They have only: had to stand, so to speak, 
on the outside. Those who are now in oc- 
cupation of the estate are likewise parties, 
who prior to the making of the alleged 
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trust deed by Rewatains Baghelin and Jan- 
warin, were also persons who have not been 
in possession. 

The expenses necessary for the purposes of 
the trust are small. 

The profits of the estate are large and it 
is undoubtedly convenient that whilst the 
dispute is pending the property should be in 
charge of an independent person like the Col- 
lector of Cawnpore. 

The only real difficulty which we are met 
with is that the appellants have been in pos- 
session for the last 10 or 12 years. 

In considering this matter, we have to re- 
member the opinion of the Courtof First 
Instance, which is entitled to great weight. 
It had all the facts and the parties before it 
and it was in a far better position to decide 
whether having regard to the circumstances 
of the case, it was just that a receiver should 
be appointed. That Court has come to the 
conclusion that areceiver should be appoint- 
ed. It was for the appellants to show that 
that Court exercised its discretion improperly. 
In our opinion they have failed to do this. 


This being so, we are nob prepared to inter- 


fere withthe discretion exercised by the Court 
-below. We dismiss the appeal with costs, 
which in this Court will include fees on the 
higher scale. i 

The question as to whether the costs are 
to be defrayed by the appellants personally 
or from the estate will be a matter for deci- 
sion of the Court below when ib passes its 
decree in the original suit. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 

Seconp Civiu Appeat No. 2598 or 1907, 

July 28, 1910. - 

Present: —Mr. Justice Vincent. 
GANADA DASI-——Derenpaxt No. 3 

— APPELLANT 
VErSUS 

Maharoj ADHIRAJ BIJAY CHAND 
MAHATAP BAHADUR—-PLAINTIFF— 


RESPONDENT. < 
Lease-—Rule against perpetuities—Patni right—AMer- 
ger in zemindari right—Corenant running with land— 
Personal Covenant, 


A clause in a lease by which it is agreed that the 
lease should be forfeited in certain circumstances is 
not against the rule regarding perpetuities. 

A patni right when purchased by the zemindar may 
merge in the superior right, 
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A covenant is said to run with the land when either 
the liability to perform it or the right to take advan- 
tage of it, passes to tho assignee. 

A covenant in a patni lease of certain Chakran 
lands included ina patni mahal to ‘the effect that if 
the rent of the parent patni fell into arrears or if that 
putni became extinct then the patni of the Chakran 
lands should also become extinct, is a covenant which 
does not run with the land, and the purchaser of the 
parent patni for arrears of rent does nol get any right 
to the Chakran lands by virtue of the covenant in the 
lease of those lands. — 

Appeal from the decree of the Third Sub- 
Judge of Hooghly, dated July 22,1907, afirm- 
ing that of the First Munsif of Arambagh, 
dated January 21, 1907. 

Babu Ram Chunder Mazumdar for Babu 
Bipin Behary Ghose, for the Appellant. 

Babus Bosant Kumar Bose and Sorosht Churn 
Mitra, for the Respondent. 

Judgment.—tThe facts of this case 
are as follows:—-One Fakir Roy was the 
patnidur of lot Jadabbati under the Burdwan 
Raj. In the year 1900, certain Chowkidary 


Chakran lands sittiate within that lot were ‘ 


settled by Government with the Maharaja of 
Burdwan and he again settled them in patni 
with Fakir Roy on the 4th May 1903. On 
the 23rd December 1903, Fakir Roy transfer- 
red hisrights in these Chowkidary Chakran 
lands to the defendant-appellant. On the 
14th May 1904, the parent paini lot Jadab- 
bati was sold for arrears of rent under the 
paint Regulation and was bought in by the 
Raj. In the lease of the Chowkidari Chakran 
lands, there was a condition that, if the patni 
right in lot Jadabbati was transferred 
for arrears of rent or became extinct, the 


pulni right in the Chakran lands should simi- 


larly be transferred or become extinct. 

In the present case, the Maharaja seeks to 
obtain possession of the Chowkidarit Chakran 
lands in this mahal by virtue of this condi- 
tion in the lease. His suit has been decreed 
in both the lower Courts and the defendant 
No. 3 appeals. A number of arguments have 
been addressed to me insupport of the appeal. 

It is first urged that the condition in the 
lease, of which the plaintiff seeks to obtain 
the benefit, is void for remoteness and by 
reason of the rule against perpetuities and 
the cases of Anath Nath Madtra v. Kumar 
Keshab Narain Roy (1), Ohandi Charn Barua 
v. Sidheswart Debt (2), Nobin Chandra Soot 


v. Nabab Ali Sarkar (8) and have been. quoted 
(1) 14 0. W. N. 601; 6 Ind. Cas. 487, 
(2) 16 C. 71 (P. C.); 151. A. 649. 
(3) 5 0. W. N, 348, 
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in support of this view. None of these cases, 
- however, deals with the question of forfeiture 
ofa lease and and it has never been held, as 
- far as I am aware, that a clause ina lease by 


which it is agreed that the lease should he’ 


forfeited in certain cirtumstances is against 
the rule regarding perpetuities. We know, 
however, that in many leases such conditions 
are common and, being for the ‘benefit of the 
‘lessor, are enforced under section 10 of the 
Transfer of Property Act. This point must, 
therefore, be decided against the appellant. 
Leases in perpetuity are, it may be observed, 
definitely sanctioned in India by the Trans- 
fer of Property Act. 

It is then argued that the contingency con- 
templated by the lease has not occurred; but 
this argument does not bear examination. 
Clause 33 of the lease runs thus:—"If, in 
future, the putni right in lot Jadabbati be 
transferred on account of arrears of rent or 
becomes extinct for any reason, my puénz right 
in these Chakaran lands too shall be trans- 
ferred or extinguished along with the parent 
putni right.” 

Now lot Jadabbati has been sold for arrears 
of rent and the putni right has been trans- 
ferred to the Raj and itis now extinct, as ib is 
merged in the zemindar? right and, therefore, 

“the right in the Chakran lands ig also transfer- 
red to the Raj and the defendant No. 3 has 
no subsisting right to these lands, if the con- 
ditions in the lease can be enforced. 

It is urged that the doctrine of merger does 
not apply in this country on the authority of 
Jebantnt Nath Khan v. Gokool Ohunder’ Chow- 
dhury (4), which case is quoted with approval 
in the recent case of Lal Mohammed Sarkar v. 
Jagir Sheikh (5). But section 111 of the 
Transfer of Property Act is perfectly clear 
on the point and, in my opinion, the putni 
right is, in a case like the present, merged in 
‘the zemindary right [see Suraj Narain Mandal 
v. Nanda Lal Sinha (6); Promotho Nath Mitter 
V. Kali Prasanna Chowdhury (7) and Ulfat 
Hussain v. Gayam Das (8)]. The case in Lal 
Mohammad Sarkar v. Jagir Sheikh (5) refers 
also to an agricultural lease apparently and in 
such a case, it is possibly open to doubt (see 
section 117 of the Transfer of Property Act) 


how far the doctrine of merger would apply. 
(4) 19 C. 760. 
(b) 18C. W. N. 913; 2 Ind, Cas. 654. K 
(6) 33 C. 1212. 
(7) 28 O. 744, 
(8) 36 C. 802; 3 Ind, Cas. 994, 
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It may be noted that it isin the present case 
for the landlord’s interest that the putni 
right should merge, and he himself describes 
the lot as being now held khas. This state- 
ment is an indication that there is now no 
subsisting interest. 

The next argument raises a point of con- 
siderable difficulty and I think, after a 
careful consideration of the question, that the 
appeal must succeed on it. The present de- 
fendant-appellant is an assignee from the 
original lessee and it is argued before me that 
the clause in the putini lease of the Chakran 
lands on which the plaintiff relies is a perso- 
nal covenant which binds only theactual lessee 
and would not bind an assignee without 


_ notice. It is notsuggested before me, I may 


observe, that the assignee had any notice at 
all of this clause in the lease. The learned 
pleader “for the respondent, on the other 
hand, urges that the covenant is one which 
runs with theland 1 think, on a careful con- 
sideration of the question, that the contentions 
of the appellant must prevail. A covenant is 
said to run with the land when either the 
liability to perform it or the right to take 
advantage of it passes to the assignee. Now 
the real effect of the covenant in this case 
was that, if the rent of the parent patni fell 
into arrearsorif that putni became extinct, 
his putnt of the Chakran lands should also 
become extinct and the liability for the due 
payment of the rent was not with the assignee 
nor had he any control over the management 
or due disposal of the parent- putni and I 
doubt, therefore, if the covenant can be said 
to be one that runs with the land. At page 56 
of Smith’s Leading Cases (11th Edition), it is 
said that, where acovenant is made for the 
executant and his assignees, yet if the thing to 
be done be merely collateral to the land and 
doth not touch or concern the thing demised 
in any sort, there the assignee should not be 
charged. Again, at p. 70 of the same work, 
reference is made to a case which seems very 
similar to the present one, namely, Gower v. 
Post master-General (9), where it was decided 
that a covenant by a lessee to pay to the 
lessor all taxes and rates in respect of pro- 
perties other than those demised was a col- 
lateral covenant and that it, therefore, did not 
run with the land. 

Dr. Gour at page 361 of his work on the 
Transfer of Property Act states that when a 

(9) 57 L, T, 527. 
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covenant relates to a thing nob annexed nor 
to be annexed to the land ora thing collateral 
or in jts nature merely personal, it will not 
bind the assignee even if he be named. If 
these principles be accepted, it would appear 
to follow that the covenant in this case which 
is set forth ab page 6 of the supplemental 
paper book is not a covenant that runs with 
the land, but a personal one which cannot bind 
the assignee of the original lessee. If this 
view of the covenant be correct, the present 
suit for possession cannot be maintained. 
This appeal must, therefore, be decreed and 
the plaintiff’s suit dismissed with costs in all 
. Caurts. 

There remains-one other question which has 
been pressed with some force by the learned 
pleader for the appellant. He argues that 
this condition in the lease is repugnant to the 
law and cannot be enforced in view of the 
provisions of section3 of the Putni Sale Regu- 
lation: and the following cases are quoted in 
support of the contentions: Mohebut Ald v. 
Mohamed Fatz-ullah (10), Samant Radha 
Charan Das v. Ananta Prasad Das (11). This 
last case, however, has no application as the 
lease there under discussion was one under 
the Bengal Tenancy Act which Act does not 
apply in the case of putni leases at all. The 
circumstances of the other case referred to 
also differ materially from the circumstances 
of the present case. Having regard, however, 
to the view which has been taken on the 
question whether the covenant in this lease 
binds an assignee of the original lessee or 
not, it is not necessary to discuss this argu- 
mentatanylergth. It is sufficient to say, 
for the reasons stated previously, that this 
appeal must succeed and the plaintiff’s suit 
for khas possession must be dismissed with 
costs in all Courts by reason ofthe fact that 
he is not entitled to enforce the personal cove- 
nant made in the lease to Fakir Roy against 
his lessee’s assignee. : 
i Appeal allowed. 

(10) 2 0, W. N, 455. ; 

(11) 4.0, L. J. 521. 
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(s. c. 81 P, W. R. 1910, 58 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconn Civit Arruan No. 1260 or 1907. 
May 7, 1910. 
Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 
MUZAFFAR ALI AND otaers—Pratnrirrs 
— APPELLANTS 
versus 
Musammat ZAINAB AND OTHERS — 
DEFENDANTS — RESPONDENTS. 

Custom—Succession—Daughter--Qollaterals— Sunni 
Sayads of mauza Chuma, tehsil and District Gurgaon— 
Gift by widow to daughter—Incompetency of reversioners 
to contest, 

By custom prevailing among Sunni Sayads of 
mauza Chuma, tehsil and District Gurgaon, the whole 
estate of a sonless proprietor is inherited by his 
daughter in preference to his collaterals in any degree 
whatever. 

An alienation made by a widow in favour of the next 
heir to her husband cannot be challenged by his 
reversioners. Consequently, a gift made by the widow 
of her husband’s ancestral land to his daughter cannot 
be questioned by his collaterals in the fourth degree 
of agnatic relationship. 

Farther appeal from the order of S. Clifford, , 
Esquire, Additional Divisional Judge,. Delhi 
Division, dated the 13th July, 1907, confirm- 
ing that of Lala Sri Ram, District Judge, 
Gurgaon, dated the 3lst October, 1905, dis- 
missing plaintiffs’ claim. 

Mr. Devi Dial, for the Appellants. 

Mr. Fazal-d-Hussain, for the Respondents. 

sJudgment.—This appeal is a sequel 
to further Appeal No. 326 of 1906, which was 
decided by this Court on the 8th January, 
1907. In this Court’s judgment.in that 
appeal, it was held that the Divisional Judge 
had approached the case from a wholly 
-erroneous standpoint upon a misconception of 
the pleadings of the parties, and the suit was 
remanded to the Divisional Court for a fresh 
decision with reference to the question whe- 
ther or not by custom applicable to the parties 
Musammat Umaidan, as daughter of Abad 
Ali, the last male-owner of the land in suit, 
was entitled to succeed to his property after 
the death of his widow, Musammat Zainab, 
in preference to the plaintiffs, who were Abad 
Alis collaterals. The learned Divisional 
Judge remanded the case to the Court of first 
instance under section 566 of the Civil Pro- 
cedure Code of 1882, and on receipt of a 
return to his order of remand, has held that 
among the parties’ tribe the daughters 
succeed to the property of their fathers to 
the exclusion of the latter’s collaterals, and 
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that, therefore, the plaintiffs in this case have 
no right to question the gift in dispute, which 
was made by Musammat Zainab, widow of 
Abad Ali. in favour of her daughter, Musam- 
mat Umaidan. Upon this finding, the learned 
Judge dismissed the plaintiffs’ suit. 


The plaintiffs have preferred a further 
appeal to this Court, and we have heard the 
case argued on both sides with reference to 
the question of custom involved in it, and 
have examined the instances relied upon on 
either side. As a result we hold that the 
view of the Divisional Judge as to the custom 
applicable to the parties is correct, and the 
appeal must, therefore, fail. 


The parties are Sunni Sayyads of Mauza 
Chuma, Tehsil and District Gurgaon. The land 
in dispute belonged to Abad Ali, who died 
sometime ago, leaving him surviving a widow, 
Musammut Zainab, and a daughter, Musam- 
mot Umaidan. Musammat Zainab succeeded 
to the landin suit on the usual widow’s life- 
estate; and on the 16th March, 1904, she 
made a verbal gift of the land in dispate in 
favour of her daughter, Musammat, Umaidan, 
mutation of names in respect of this gift 
being sanctioned on the 30th June, 1904. 
The plaintiffs, who are collaterals of Abad 
Aliin the fourth degree of agnatic relation- 
ship brought the present suit, on the lst July, 
1905, fora declaration of the invalidity of 
the gift referred to above, alleging that they 
were entitled to succeed to the property in 
dispute after the death of Musammat Zainab, 
and that the latter had no power to make the 
gift inquestion in favour of her daughter 
Musammat Umaidan. On behalf of Musam- 
mat Umaidan, it was pleaded that she was 
entitled to succeed to her father’s property 
after the death of her mother, Mussammat 
Zainab, in preference to the plaintiffs, and 
that, therefore, the gift indispute being one 
in favour of the next heir could not be chal- 
lenged by them. The crucial point on which 
the parties were at issue in the case was, as 
pointed out in this Court’s order of remand, 
dated the 8th January, 1907, whether among 
the parties” tribe daughters were entitled to 
succeed to the estates of their fathers in the 
presence of the collaterals of the latter; and 
on this point, after having a most exhaustive 
inquiry made in several villages in Tahsil 
Gurgaon, which are inhabited by Sunni and 

Shia Sayyads, the Divisional Judge (Mr, 
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Clifford) has found in favour of the respond- 
ent, Musammat Umaidan. 

According to the Riwaj-7-am ofthe Gurgaon 
District, Sayyads, without distinction of sect, 
allow daughters to succeed in the absence of 
sons or widows, and no less than six instances 
of the successionof daughters in the presence 
of collaterals are cited in the said Riwa) i-am. 
(See instances among Sayyads given in 
answer to question No. 1 under the heading 
“ Rights of daughters and ther issue.”) In 
answer to question Nos. 4 and 5, also some 
more instances of the succession of daughters 
to their father’s estates are cited. The Riwaj-7- 
am says that the custom of Sayyads and Shetkhs 
as regards daughters’ rights ofsuccession is the 
same, and, therefore, instances of daughter’s 
succession to the exclusion of collaterals among 
Shezkhs are relevant in the present case and 
have been referred to and discussed in argu- 
ment before us. As the entry in the Riwaj- 
t-am which governs the parties is supported 
by conerete instances,a presumption of cor- 
rectness attaches to ibas a record of custom, 
and the respondent Musammat Umaidan, 
therefore, starts with a presumption in her 
favour, and the onus lies upon the plaintiffs 
.of proving that they exclude Musammat 
Umaidan from her father’s inheritance. It is 
not disputed that if the plaintiffs fail to 
discharge this onus, then the gift in dispute 
would be valid, inasmuch as the action of the 
widow Masammat Zainab in making that 
gift was but a surrender of her estate in 
favour of the next heir intended to accelerate 
the latter’s succession. 

Apart from the instances given in the Riwaj 
-t-am numerous other instances were cited in 
the original enquiry made by the Court of 
first instance before the case was remanded 
by this Court. The Patwari of mauza 
Hasanpur cited one instance, the Patwari of 
Rasulpur cited two instances, the Patwari of 
Sultanpur cited two instances, the Patwari of 
Turkiawas cited ‘five instances, and the Patwari 
of Pangaur cited four more instances of the 
succession of daughters tə the exclusion of 
collaterals among Sayyads in the said village 
respectively. 

The respondent’s witnesses who have been 
examined in this case afterthe remand men- 
tioned a large number of instances in favour 
of the daughter’s rights of succession among 
the Sayyads and Sheikhs of tahsil Gurgaon 
which have been noticed in detail by the 
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Divisional Judge. The first witness, Said- 
ud-Din, deposes to his own mother succeeding 
to her father’s property in Turkiawas. The 
second witness Abas Ali of Jhasra, gives four 
instances of daughter’s succession, of which 
two relate to Sayyads and the other two to 
Shetkhs. Three out of these four instances are 
supported by documentary eivdence, The third 
witness, Mansab Ali, cites three instances, but 
these have been left out of consideration by the 
Divisional Judge on the ground that there is 
no documentary evidence in support of them. 
The fourth witness, Mahbub Bakhsh, mentions 
two instances among Sheikhs of Bagrola. 
The sixth witness, Main-ud-Din, cites three 
instances in the village of Palla, one being a 
Sayyad instance and the other two being in- 
stances among Shetkhs. 

The plaintiffs-appellants hava throughout 
admitted that among Shia Sayyads daughters 
do succeed to their father’s property in pre- 
ference to collaterals, but they have urged 
that the custom of Sunni Sayyads on this 
point is different from that of Shia Sayyads. 
This,in our opinion, they have failed to prove; 
and the fact that the entry in the Rewaj-7-am 
referred to above makes no distinction between 
Shia Sayyads and Sunni Sayyads and applies 
“to all Sayyads and Shetkhs alike, strongly sup- 
ports the respondent’s case. As the Divisional 
Judge has pointed out, the plaintiffs practical- 
ly rely in support of the alleged exclusion of 
daughters by collaterals on the four instances 
in the village of the parties mauze Chuma, in 
which the daughters did not succeed to their 
fathers’ property in the presence of agnates. 
The facts of those four instances are elucidat- 
ed by reference to the four pedigree tables 
printed at page Y of the paper-book -as 
Appendix A, to the Divisional Judge’s judg- 
ment. The first instance is that of Musam- 
mat Khuban, danghter of Asadullah, who 
was excluded by Hosain Ali, nephew of 
Asadullah. This exclusion, however, as the 
Divisional Judge explains was probably due 
to the fact that Musammat Khuban was 
married in mauza Purana Killa ata great dis- 
tance from her native village. The second 
‘instance is that of Musammat Kallo, daughter 
of Rahim Ali, who appears to have been ex- 
cluded by the latter’s agnates, but the reason 
in this case was the same as that in the first 
case, namely, that the daughter was married 
off in a distant village. The other two in- 
stances are those of the exclusion of daughters 
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among Sheikhs and in those instances the one 
circumstance in common appears to be that 
either the daughters were married to near 
collaterals who succeeded to their fathers’ 
property or they were married off in a distant 
village. The special facts of these instances 
as explained above greatly detract from their 
value as instances of custom at variance 
with the rule of succession as laid down 
in the Riwaj-c-am, but even if those special 
circumstances were absent, we are unable 
to hold that these four instances suffice, 
in face of the overwhelming number of in- 
stances on the other side, to turn the scale 
in favour of the plaintiffs-appellants. The 
respondent’s counsel has, at our request, pre- 
pared a statement of the instances cited in the 
Riwaj-i-am and by his client's witnesses in 
the first Courtin reference to the question of 
custom under consideration, and.we have 
placed that statement on the record. From 
that statement it will be found that there are 
no less than abont 30 instances in which 
among Sayyads of the Gurgaon district 
daughters have succeeded to the property of 
their fathers in preference to the collaterals; 
and itis, therefore, clear that the four instances 
relied upon by the plaintiffs-appellants, only 
two of which are Sayyad instances, cannot be 
considered sufficient evidence of the alleged 
custom on which their snit is founded. 

The recent decision of this Court in 
Maqsud-ul-Nissa v. Kaniz Zohra (1), which is 
referred to by the Divisional Judge and which 
has ‘been-reported since the learned Judge de- 
livered his judgment, helps the respondents, 
in so far as itshows that the entry in the 
Riwaj-t-am of the Gurgaon District, which has 
been relied on by them, has been considered 
as a reliable record of custom by this Court. 
At page 616 of the report the learned Judges 
observé as follows:— The evidence on the 
record makes it quite clear that Musammet 
Kaniz Zohra succeeded in the absence of male 
heirs competent to exclude her. The. Riwaj-¢- 
anvis very clear on this point, and among the 
Sayyads of Gurgaon a daughter is said to ex- 
clude any but sons and grandsons and several 
instances are given of such succession, in- 
eluding one in which the daughter gifted part” 
of the estates to her son. The Riwaoj-i-am 
provides in answer toa very explicitand ex- 
haustive question that a daughter succeeds toa 


full estate.” os 
(1) 185 P. R. 1908; 194 P. W, R. 1908. 
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The Riwaj-t-am in question is, therefore,. 


of more than ordinary value, and it constitutes 
weighty evidence in support of Musammat 
Umaidan’s right to succeed to the property of 
her father. N 

For the foregoing reasons we maintain 
the decree of the Divisional Judge and dismiss 
this appeal with costs, 

Appeal dismissed. 





(s. c. 82 P. W, R. 1910.) 
PUNJAB CHIEF COURT. 
‘Crvm, Reviston No. 2393 or 1908. 
August 6, 1909. 
Present:—Mr, Justice Scott-Smith, 
RULDU RAM-—-PGLAINTIFF— PETITIONER 
versus 


AYA RAM—DEFENDANT— RESPONDENT. 

Landlord and Tenant--Suit for rent by one of the 
joint landlords. 

When a landlord sues for the entire rent of a 
building but it is found that he is entitled only to a 
share of the rent, the suit must be dismissed un- 
less his co-sharer lacdlords are made parties to it 
or an arrangement is proved between the land- 
lords and the tenant that the latter should pay each 
landlord his proportionate share of the entire rent. 

Nepal Chandra Ghose v. Mohendra Nath Roy, 31 ©. 

707, followed. 7 í 


Petition under section 25 of Act IX of 1887, 
for revision of the order of Rai Sahib Bhagat 
Narain Das, Judge, Small Cause Court, 
Lahore, dated the 7th January, 1908, dismiss- 
ing plaintiff’s claim. 

Mr. Dhanraj Shah, for the Petitioner. 

Mr. Sukh Dial; R. X., for the Respondent. 

Judgment.-—I think the Judge, Small 
Cause Court, has missed the real points at 
issue in this case. Though Ruldu Ram, 
plaintiff, and Hukma are co-sharers in the 
house—plaintiff alleges his share to be 7/S8ths 
and Hukma’s $th—plaintiff sued Aya Ram 
defendant for rent on the allegation that the 
latter had been for many years his tenant of 
tth of the house, that he had served him 
with a notice to quit or else pay enhanced 
rent, and, therefore, he claimed double the 
original rent for 3 years. 

The lower Court dismissed the suit on the 
ground that plaintiff by himself had no right 
to serve defendant with a notice to pay an 
enhanced rent. | 

It framed no issue as to whether defendant 
had in fact rented a portion of the house from 
plaintiff and had been paying him rent for a 
number of years, 
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It has, no' doubt, been held in Bharrut 
Ohunder Roy v. Kally Das Day (1), that one 
c)-sharer cannot sue for the enhancement of 
the rent, such an enhancement being in- 
consistent with the continuance of the lease of © 
the entire tenure. 

In Nepal Chandra Ghose v. Mohendra Nath 
Roy Chowdiry (2), it was held that when a 


landlord sues for the entire rent of a build- 


ing, but it is found that he is entitled only 
to a share of the rent, the suit must be dis- 
missed, unless his co-sharer landlords are 
made parties to it, or an arrangement is 
proved between the landlords and the tenant 
that the latter should pay each landlord his 
proportionate share of the entire rent. 

Following the principle of this latter rul- 
ing plaintiff is entitled to prove an arrange- 
ment, whereby he leased part of his share 
of the house to the defendant, and received 
rentfrom him. If he can do this he will be 
entitled to a decree; whether he should get 
rent at the enhanced rate will be a question 
for determination by the Court. 

I accept the revision and setting aside the 
order of the lower Court, remand the case 
for re-decision on the lines indicated above. 


i Revision allowed. 
(1) 5 0. 574; 5 C. L. R. 545. 
(2} 31 0. 707. 


(s. c, 83 P. W. R. 1910.) - 
PUNJAB CHIEF COURT. 
MiISOELLANEOUS Oivi APeFAL No, 340 or 1910. 
April 23, 1910. 

- Present:—Mr. Justice Scott- Smith. 
'KISHAN CHAND —Jopement-pentor— 
APPELLANT 

: versus : 

E. D. SASSOON AND Courany— DECREE- 
HOLDERS —RASPONDENTS. 

Arrest —Tudgment-debtor—Competency of Executing 
Court to imprison a judgment-debtor after he has applied 
to be declared insolvent—Provincial Insolvency Act (ILE 
of 1907), s. 16 (2)-—Civil Procedure Code (Act V of 
1908), 5. 55 (3), (4). 

The pendency of insolvency proceedings doos not 
take away from tho Executing Court the power of 
committing the judgment-debtor to civil jail. Prior to 
adjudication, the rights of the decree-holder to proceed 
against the person and property of his debtor remain 
unaffected. The object of the provisions in clause (3) 
of section 55 is to give the debtor time to apply, but 
it he has already done so and proceedings are going 
on, thero would be no sense in giving futher time. 

Miscellaneous appeal from the order of J, 
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Addison, Esquire, District “Judge, Delhi 
District, dated the 25th November, 1909, 
sending the judgment-debtor to jail. 

Mr. Beechey, for the Appellant. 

Mr. Pestonjt Dadabhai, for the Respondents. 

Judgment,.—rThis appeal is a sequel 
to civil revision No. 54 of 1910 disposed of 
by Rattigan. J, by his orders of 15th 
February and 19th March last. 
learned Judge held therein was that the In- 
solvency Court had no power under Act II 
of 1907 to order the release of a person arrest- 
ed and sent to the civil jail by the Court exe- 
cuting a decree against him. 

. Immediately after the order of 19th March 
was passed, the judgment-debtor lodged this 
appeal from the order of the District Judge 
of 25th November, 1909, committing him to 
prison. The appeal is prima facie barred by 
time but under the circumstances 1 consider 
there is sufficient cause for entertaining it 
under section 5 of the Limitation Act. 

Mr, Beechey’s main argument is that as 
insolvency proceedings wereactually pending 
on the 15th November, the District Judge 
had no power to commit the judgment-debtor 
to prison. 

His contention that the order of the 10th 

November that judgment-debtor should be 
sent to the civil jail was illegal as ib was pass- 
ed in his absence, need not be seriously con- 
sidered, that was a kind of preliminary order 
which showed the intention of the Court, but 
the actual order sending the debtor to prison 
was that of 25th November, which was pass- 
ed in his presence. 

The sole question for consideration is whe- 
ther the pendency of insolveney proceedings 
takes away from the-executing Court the 
power of committing the judgment-debtor to 
-jail. ; 
; There is certainly nothing in the Code of 
Civil Procedure nér inthe Act ILI of 1907 
which lays down that the pendency of in- 
solvency proceedings has this effect. 

On the contrary, as pointed out by Rattigan, 
J., there are certain provisions in the Act 
which show that prior to adjudication, the 
rights of the decree-holder to proceed against 
the person and property of his debtor remain 
unaffected. The provisions of section 16 (2) 
of the Act show that it is only when an order 
of adjudication is made that (1) the insolvent 
if in prison for debt shall be released and (2) 
thereafter no creditor to whom an insolvent 
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is in debt in respect of any debt payable under 
the Act shall during the pendency of the 
insolvency proceedings have any remedy 
against the property or person of the insolvent 
in respect of debt. From these provisions ‘it 
follows that prior to adjudications the or- 
dinary rights of the creditor are not taken 
away. y 

I, therefore, hold that the mere fact that 
insolvency proceedings are pending does not 
bar the arrest of the debtor by order of the 
executing Court. i 

Mr. Beechey urges that when the debtor 
appeared before the District Judge on 25th 
November, it was the duty ofthat officer to 
inform him that he could apply to be declar- 
ed an insolvent. I do not see how this was 
necessary, when the debtor had already 
applied and proceedings were pending. The 
object of the provision in clause (3) of section 
55 is to give the debtor time to apply, but if 
he has. already done so and proceedings are 
going on, there would be no sense in giving 
him further time. 

I note that the debtor’s first application to 
be declared an insolvent was dismissed in 
default of prosecution; this was the one 
which he made on time being given him 
under section 55 (4), Civil Procedure Code. 
The application of 18th November was a new 
one putin by him of his own motion. 

The appeal fails and is dismissed with costs. 
Counsel’s fee Rs. 25. 

Appeal dismissed, 





(s. c. 84 P. W. R. 1910.) 

PUNJAB CHIEF COURT. 
Secoxp Civin Arrrau No. 268-or 1909. | 
April 22, 1910. 
Present:—~Mr. Justice Johnstone and 

Mr. Justice Shah Din. 
LAL SINGH—DEFENDANT— APPELLANT 
versus 
HIRA SINGH AND ANOTHER—-PGAINTIFFS—— 
RESPONDENTS. 
Custom—Succession—Hindu Law —Partition by a Hindu 
Jat of Ferozepur of his property between sons—Claim by 
son living in the house of father to the separate property 
left by father—Meaning of ‘shamil’—Riwaj-i-um——Value 
of entry~~Decision on probabilities. 

After partition of property by father between his 
sons, a son living with his father in the same house, 
but cooking and cultivating separately, is not joint 
within the ordinary Hindu sense of the word. 
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Conseqnontly the son is not entitled to inhorit tho 
separate property left by his fathor to the exclusion 
of his own other brothers. 

Ordinarily an entry of custom in a Riwaj-i- 
am unsupported by instances is of little or no valne. 

Where materials on the record to prove a 
fact are imperfect on both sides the Court is justified 
in deciding it on probabilities, 

Further appeal from the order of L. H. 
Leslie-Jones, Esquire, Additional Divisional 
Judge, Ferozepore Division, dated the 22nd 
Jannary, 1909, reversing that of Sardar Ali 
Hussain Khan, District Judge, Hissar, dated 
the 21st day of September, 1906, dismissing 
the plaintiff's claim. A 

Mr. Sham Lal, for the Appellant. 

Mr. J. Vaughan, for the Respondents. 

Judgment.-——Fatteh Singh had three 
sons, Hira Singh and Bhanga Singh, plain- 
tiffs, and Lal Singh, defendant. Some ten or 
more years before his death in 1907, Fatteh 
Singh divided his land into ten shares, giv- 
ing three shares to each son and keeping one 
share for himself besides some occupancy land 
and land held in mortgage which he did 
not partition. See lower appellate Court’s 
judgment. At the same time he located 
plaintiffs in a new house and kept defendant 
and his mother in his old house; bat there is 
.evidence, which we must believe, to show 
that father and son each cultivated his own 
land and cooked separately, and so wers not 
joint in the ordinary Hindu sense of the 
word. On the death of Fatteh Singh, defen- 
dant appropriated his movable property and 
plaintiffs, valaing it at, over Rs. 3,000, sue 
for Rs. 2,292-18-3 as their 2/3 share in it. 
Defendant resists the claim by denying 
plaintiff’s right to share in deceased’s mov- 
able property at all, and by minimising the 
nature and value of that property. The first 
Court, relying sn an entry in the Riwaj-i-am 
of the Sirsa tahsil, held plaintiffs not entitled 
to share in Fatteh Singh’s movable property 
and so dismissed the suit. . : 

The learned Divisional Judge held that 
defendant was not joint with his father and 
so had no preferential claim to his movable 
property as compared with plaintiffs and so 
decreed in plaintiff's favour a sum of 
Re. 688-5-4. $ 


On further appeal by defendant, met by 
eross-objections by plaintiffs who ask for their 
full claim, we have first to consider whether 
plaintiffs should succeed at all, and next to 
what extent if at all. - 
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There is admittedly no evidence of the 
special custom set up by defendant except 
the extract from the Riwaj-c-am. Ordinarily 
such an extract, unsupported by instances, 
is of little or no value; but here, even if the 
extract does state the custom correctly, we 
are unable to see that it helps defendant 
much. Tt runs thus— Jo beta bud taksim ke 
apne bap ke sh imul rahe, aksarjatlad mankula 
per bad wafat bap ke ba-dastur kabiz rahta haz.” 
In the present case all that is proved is that 
defendant livedinthe same house with his 
father. The two fed separately and also 
cultivated and managed their lands separately ; 
and, in these circumstances, we are unable 
to hold that father and son remained shamzl. 
We agree generally with the Divisional 
Judge’s way of looking at this matter and we 
need not discuss it at length. 

As regards the cross-objections considering 
the terms on which deceased and defendant 
were living ib is nearly impossible for plain- 
tiffs to prove positively what the movable 
property of deceased at time of death amount- 
ed to. Defendant must know what it was 
and what he took possession of. The local 
Commissioner puts the camel at Rs. 150 and 
the two bullocks at the same sum. Then the 
Divisional Judge finds there was a cart, 
which he values at Rs. 100. Daceased’s share 
of grain the local Commissioner puts at 500 
maunds, value Rs. 1,250, this being half 
the grain in the house, the other half being, 
itis held, the property of defendant and his 
mother, who seems to have had a consider- 
able area of land of her own. The Divisional 
Judge takes 1,000 muunds as the total, as the 
Commissioner does, but misunderstands the 
Com nissioner .when he writes that the 
Commissioner’s view was that half was 
owned by deceased and defendant’s mother. 
What Commissioner writes is that half was 
owned by defendant and his mother and the 
other half by deceased. Then Divisional 
Judge takes the 1,000 mands as owned by 
deceased (+), defendant (+), thus ignoring 
deceased’s occupancy lands and lands held in 
mortgage; and, leaving the mother out of 
account, sets down 25° maunds as deceased’s 
property and 750 as defendant’s own, in 
which, of course, plaintiffs have no concern. 

As we have already said, defendant alone 
knows the real facts and, therefore, the onus of 
proving what amount of gram belonged to 
deceased lies on him. He asserted that none, 


354 


SHER SHAH v. SAKINA BEGAM. 


of it did, but he has proved nothing. Plain- 
tiffs say, 1,100 maunds belonged exclusively 
to deceased; but in view of their own 
evidence—see depositions of Jaimal Singh, 
Indar Singh and Anokh Singh-~this must be 


an exaggeration, and in the circumstances we- 


must decide largely on probabilities and on 
the imperfect materials available. Jaimal 
Singh says 1,000 maunds, and Indar Singh 
says 600 or 800. In the circumstances we 
must take Indar Singh’s 600 maunds as the 
figure, value Rs. 1,500 adding to this Rs. 400 
on account of camel, bullock and cart, plain- 
tiffs’ 2/8 share is Rs. 1,266-10-8. We dismiss 
the appeal, and, accepting the cross-objections, 
we give plaintiffs a decree for Rs. 1,266-10-8 
with costs roughly in proportion throughout, 
t. e., half costs. 

Appeal rejected ; cross-objections partly allowed. 


(s. o. 29 P. W. R. 1910, Cr.) 

PUNJAB CHIEF COURT. 
Criminar Revision No. 545 or 1910. 
May 12, 1910. 

Present:—Mr. Justice Johnstone. 
SHER SHAH—ACCUSED-— PETITIONER 
versus 
Musammat SAKINA BEGAM—Conesatrant 


RESPONDENT. 

Criminal Procedure Code (dct V of 1838), s. 100 — 
Complaint against husband for keeping wife in con- 
finement—Procedure to be adopted by the Magistrate, 

-Ona complaint against a husband for keeping his 
wife in confinement the Magistrate taking cognizance 
of the case is not justified in passing a hasty order, 


eg. 5 

S. B. states that her husband is keeping her in 
confinement. She wishes to goto her mother. She 
is at liberty to go where she pleases”. 

Before finally disposing of the proceedings, he is 
bound to hear both sides and after making such 
inquiry as may seem necessary he should pass such 
order as may seem right. If he finds the confinement 
amounted to an offence he should let the wife go and 
warn the husband against interfering with her except 
through a Civil Court. If, on the other hand, he 
arrives at the conclusion that such is not the cage, he 
should advise the wife to go home with her husband 
warning the husband at the same time against using 
any coercion in taking the wife with him, 

Case reported by Major A, A: Irvine, 
Sessions Judge, Lahore, with his No. 379 of 
14th April 1910. 

Facts and Grounds.—I have 
been through the brief proceedings in this 
case, and I have seen the Chief Court judg- 
ment delivered on the revision side in case 


No. 152 of 1909, - 
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In my opinion, I must report this case to 
the Chief Court under section 438, Criminal 
Procedure Code, for orders. 

The facts are briefly these:—-On January 
4th, 1910, .respondent, Musammat Sakina 
Begam, made application to a 1st Class Magis- 
trate of Lahore District, (My. H. B. Anderson) 
under section 100, Criminal Procedure Code, 
regarding her daughter, Musammut Savdar 
Begam, the application containing all manner 
of allegations against the present petitioner, 
Sher Shah, to whom Musammat Sardar 
Begam is admittedly married, 

The Magistrate issued a warrant under 
section 100, Criminal Procedure Code; and 
from the report on the warrant it appears that 
Musammat Sardar Begam was removed in 
her hushand’s absence and produced before 
the Magistrate. She then made a statement 
that she wished to reside with her mother; 
whereupon the Magistrate passed the order 
now petitioned against. It seems to me a 
most amazing order and runs thus:— f 

“Sardar Begam states that her husband 
was keeping her in confinement, she wishes 
to go to her mother. She is at liberty to go 
where she pleases.” i ; 

What this order virtually amounted to was 
the taking away of Musammat Sardar Begum 
(and apparently her child also) from her 
husband and the handing of her over to 


_ her mother (with whom she now is) and this, 


without even having heard the husband’s 
version. T have no doubt that the Magis- 


trate’s order must bə upset; but after reading 


the Chief Court’s judgment before mentioned, 
I do not think I can upset that order myself. 
Again I regret that I do not understand from 
the Chief Court's judgment in what manner 
in such a case a woman is tu be returned to 
her husband, and I would ask for direction 
upon this point. I do not know whether, now 
that Sardar Begam is in her mother’s custody, 
action could be taken under section 552, 
Criminal Procedure Code, by the District 
Magistrate; or whether, under the circum- 
stances, the petitioner must be left to his re- 
medy by injunction made by a Civil Court, 
The latter course would certainly appear hard 
on petitioner in view of the Magistrate’s mis- 
taken proceedings. 

For these reasons, I report the case to the 
Chief Court, under section 438, Criminal 
Procedure Code, for orders. i 

Order.--There can be no doubt that 
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the order of the Magistrate was a hasty and 
ill considered one. He -should certainly 
have summoned the husband, now petitioner, 
and have heard his side of the case- too. It 
is reported now that the mother respond- 
ent is dead and that the girl has left her 
mother’s village. 

Petitioner, who says he knows where the 
girl is, wholly denies before me all the allega- 
tions of profligacy and extravagance and ill- 
treatment'of his wife. T set aside the order 
passed by ihe First Class Magistrate, Mr. 
< Anderson, and direct that the case be laid 

before some other First Class Magistrate who 
should cause the girl to be brought before him 
in presence of the husband and should, after 
making such enquiry as may seem necessary, 
pass such order as may seem right. If the 
_result of the enquiry is that the Magistrate 
thinks that the confinement of the girl by 
the husband before she was taken away under 
Mr. Anderson’s order was an “offence’—see 
section 100, Criminal Procedure Code—the 
. Magistrate should let the girl go and warn 
the husband against interfering with ber 
except, through a Civil Court. If on the 
other hand, the Magistrate arrives at the con- 
elusion that the charges against the husband 
are calumnious and that he committed no 
offence in keeping the girl with him the 
Magistrate should advise the girl to go home 
with her husband, and should file the papers, 
at the same time warning the husband 
against using any coercion in taking the 
girl go with him. 
Revision ‘allowed. 





(s. c. 81 P. W. R. 1910, Cr.) 

PUNJAB CHIEF COURT. 
Criminal Revision No. 1463 or 1909. 
May 14, 1910. 

Present:—-Mr. Justice Chevis. 

HARI SARUP AND orners—Accuspp— 
PETITIONERS 

versus . si 
EMPEROR---PROSECUTOR---RESPONDENT. 
Railways Act (IX of 1890), ss. 102, 108, 109, 120- 
‘Passenger defined—Resisting an attempt by a Railway 
servant to putinto carriage more passengers—Assault— 
Penal Code (Act XLV of 1860), s. 352. i 


If a person objects to the coming in of more 
passengers and stands against the door, he commits 
an offence falling under “sections 109 (2) and 120 (c) 

„of Act IX of 1890 and is liable to removal not only 
from the carriage but also from the Railway by any 
Railway servant; the latter does not commit an offence 
of assault under section 352, Indian Penal Code, or 
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any other offence, if he removes sucha person and in 
doing so does not use more force or violence than 
is actually necessary for the purpose. 

A person w ho is a ticket-holder is regarded as a 
perengan even before he has actually boarded the 
ram 


Case reported by H. A. Rose, Esquire, 
Judge, Ambala Division, with his 
No. 2527 G. of Ist December, 1809. 


Facts.—One Narain Dass formerly an 
Assistant Station Master at Muzaffarnagar, 
was travelling by the Hardwar Passenger. 
Train on 9th April, 1909. The train reached 
Ambala Station ababout 1 a.m. The accus- 
‘ed(Nos. 1 to 3 Ticket Collectors on the North- 
Western Railway not on duty and No. 4 
belonging to the Railway Police) attempted: 
to seat some passengers in the intermediate 
Class compartment in which Narain Das, 
complainant, was travelling. The complain- 
ant remonstrated that carriage was already 
overcrowded and obstructed the entry of other 
passengers. The accused, on ihe other hand, 
urged that there was sufficient room in the 
compartment and that the complainant had 
no right to resist them. On this an - alterca- 
tion took place. The complainant charged 
the accused with using force and assaulting 
him, while the accused asserted that the 
complainant was the aggressor. The com- 
plainant also asserted loss of 20 sovereigns,- 
3 currency notes of Rs. 20 each and 5 or 6 
rupees. The evidence also shows that the 
complainant wag in possession of only a 3rd 
Class ticket though he was seated in an 
Intermediate Class-compartment, the entry 
in which by other passengers holding Inter- 
mediate Classticket he resisted. The accused 
on conviction by L. Bashambar Diyal, exercis- 
ing the powers of a Magistrate of the Ist 
Class, in the Ambala District, was sentenced 
by order dated 6th August, 1909, under 
section 352 of the Indian Penal Code, to a 
fine of Rs. 10 each. 


Grounds;—This is a test case and 
must ‘ clearly be submitted to the Chief 
Court for a ruling on the points raisedin the 
learned Assistant Legal Remembrancer’s 
petition for revision. - 

The convictions appear to me untenable. 
Complainant had oniy a 3rd Class ticket and 
even if the Intermediate compartment had 
been already full he at least had no right to 
be in it or to prevent passengers with Inter- 
mediate tickets from being put into it. 
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On the facts as found by the Magistrate 
I think the petitioners committed no offence. 
The complainant might not be guilty of an 
assault on a Railway official in the execution 
of his duty if the said officials were off duty 
at the time, but I cannot think the mere fact 
the petitioners were off duty justified com- 
plainant in resisting their attempt to put into 
the carriage other passengers for whom there 
was room and who held tickets. 

The case is an important one from the 
point’ of view of the Railway administra. 
tion and if the convictions are upheld the 
Railway Act may have to be amended. It 
would be intolerable if passengers would forci- 
bly resist the entry into a partially empty 
carriage of passengers at least equally entitled 
to travel in it, 

The fines are said to hava been paid. 
The Magistrate has been directed to suspend 
payment of the Rs. 25 compensation to com- 
plainant pending order of the Chief Court. 

Mr. Broadway, Assistant Legal Remem- 
brancer, for the Petitioners. 

Bakshi Tek Chand, for the Complainant. 

Order.—The complainant in this case 
was travelling in an Intermediate compart- 
ment whenatAmbala Cantonment Station the 
ticket collectors wanted to put some more 
people into the carriage. Complainant 
objected, and tried to prevent more passengers 
from entering. What followed is not so clear 
as it might be either complainant got out or 
was forcibly dragged out and a scuffle took 
place between him and the ticket collectors 
and the complainant was handed over to the 
police. The Magistrate having convicted 
three ticket collectors and two constables 
of an assault and inflicted asentence of fine, 
this application for revision has been made. 

The Magistrate finds on the evidence 
that the carriage had not gotits full authoriz- 
ed number of passengers. He also finds—so 
I understand—that complainant resisted 
the entry of more passengers. He says, 
“the complainant, no doubt, objected to the 
coming in of more passengers and probably 
he also stood against the door.” Then, in my 
opinion, he committed an offence falling 
under section 109 (2) and also under 
section 120 (c) of the Railways Act, and was 
liable to removal not only from the carriage 
bat also from the Railway by any Railway 
servant. To keep persons who had paid for 
their tickets and wanted to enter the carriage 
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waiting on the platform was clearly interfer- 
ing with their comfort and I certainly think, 
having regard to the way in which the term 
‘passenger’ is used in various sections of the 
Act (e. g., sections 102, 109 and 108) thata 
person who is a ticket-holder is regarded as 
passenger” even before he has actually board- 
ed the train. And such turbulent conduct 
was also interfering with the comfort of peace- 
able passengers already seated in the carriage. 
So it follows that if the complainant was 
forcibly ejected from the carriage, the Rail- 
way Servants were within their right. It is, 
of course, obvious that in any such case the 
removal of the offender must not be caused 
by any more force than is actually necessary. 
In the present case I am not at all prepared 
to hold that any unnecessary force or violence 
was used. The evidence on both sides is not 
above suspicion of bias, but what appears 
clear is that no one suffered any hurt and I 
think that nothing more than a mere scuffle 
occurred, Bearing in mind that complainant’s 
own conduct in forcibly resisting the entry 
of more passengers was the beginning of the 
trouble, Ido not see how on the evidence it 
can reasonably be held to be proved that the 
petitioners were the aggressors or that they 
used unnecessary violence and so I am of opi- 
nion that the conviction cannot stand. 

In conclusion I note that the facts that the 
complainant was formerly an assistant 
Station Master and that on this occasion he 
was travelling in an Intermediate carriage 
with a 3rd class ticket, and that he has em-_ 
broidered his complaint with a story of rob- 
bery, which appears to be utterly false, are 
not at all creditable to him. 

The conviction and sentence are set aside 
and the fines will be refunded. 

Revision allowed. 


(s. c. 20 M. L. J. 498.) 
MADRAS HIGH COURT. 
TAKEN UP Case. 
April 4, 1910. 
Present:—Sir Arnold White, Kt., Chief 
‘Justice, Mr. Justice Miller and Mr. Justice 
Krishnaswami Aiyar. 
In re SECOND GRADE PLEADER, 


SOUTH Arcot. 
Pleader—Professional misconduct—False 
alibiin a charge of defamation. , 
A pleader set up a plea of alibiin a case of 
defamation against him. The Court found against 


plea of 
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the plea of alibi and convicted the pleader. On the Jeffries y. Alexander, (1860) 11 E. R. 662 at p. 581 


question coming before the High Court whether the 
pleader was guilty of professional misconduct, their 
Lordships were of opinion that they wore not called 
upon to make any order under tho Legal Practitioners 
Act. 


Facts.—tT., a Second Grade Pleader, 
South Arcot, setup a plea of alibi in a charge 
of defamation brought against him. The 
Court found that the plea of alibi was false 
and convicted the Pleader. The case came 
up before the High Court in an enquiry 
under the Legal Practitioners Act as to 
whether the Pleader was guilty of profes- 
sional misconduct in setting upa false plea 
of alibi. 

Mr. 
Board. f a 

Mr. T. Rangachariar, for the Pleader. 

Mr. P. V. Seshagiri Aiyar, for the Vakils’ 
Association. 

Order.—wWe are of opinion that in 
this cis weare not crllel upon to make 
any order under the Legal Practitioners Act. 


J. L. Rosario, for the 


Pleadership 


(s. c. 20 M. L. J. 519; 8 M. L. T. 139.) 
MADRAS HIGH COURT. 
Seconp Civic Apewau No. 171 or 1907. 
October 21, 1909. 

Present: —Sir Ralph Benson, Ofe. Chief 
Justice, and Mr. Justice Krishnas wami Aiyar. 
RAJ AMMADL—P.taintips—APPELLANT 
versus 
AUTHIAMMAL AND OTHE RsS— DEFENDANTS — 


RESPONDENTS. 

Construction of document—TVill—Setilement —Tests 
~-Revocation—Form—Reg istration — Use of future tense 
Reservation of life-est tte—Whole of the document to 
be considered. 

A deed purported to be an agreement in form and 
was registored. The executant promised thereby to 
transfor the patta for the lands and the license for 
the saltpans tothe names of his wife and his son’s 
widow. He provided for tho kist of the lands being 
paid and.the materials for the saltpans being sup- 
plied by both. He declared that his future debts shall 

not be binding on tho properties. There was no 
` revoéition clanse in the deed but it provided: “After 
my life-time, both of you (his wife and son’s wife) 
shall not only get the right due to me in the said 
lands and the saltpans, bnt shall also divide and 
in equal shares the income derived there- 


Held, that the instrument was a settlement and not 
a Will, 

One of the invariable tests in coming to a conclusion 
as to the testdmentary character of a paper is whether 
the paper js revocable. 


referred to. 

The use of the future teuse is nob a conclusive test, 
whon the intention to express a present contract is 
otherwise clear from the instrument. 

Johnstone v. Mappin, (1891) 64 L. T. 48 at p. 51; 
60 L. T. 241, relied npon. 

Evon the reservation of n life-estato does not render 
an instrumont of settlement less so. 

Reference by the Collector and Superintendent of 
Stamps, Bombay, 20 B. 210 at p. 214, followed. 

In construing a document, the whole instrument 
should be looked ab and not merely its portions. 

In the Goods of Robinson, (1867) 1 P. & D. 384, at 
p. 386; 36 L. J. P. 93; 17 L. T. 19, relied upon. 

The form of a document and the fact that it has 
beon registered as a settlement are circumstances 
which should be taken into account thongh they are 
not conclusive as indicia of tlie character of the 
instrument. 7 

Rambhat v. Lakshmana Chintaman Mayalay, 5 B. 
630 at p. 631, Marjoribanks v. Hovenden, (1843) Dr. 
11; 6 Ir. Eq. R. 238, roferrod to. 


Appeal from the decree of the District 


“Court of Chingleput, in A. S. No. 10 of 1906, 


presented against the Court of the District 
Mansif of Poonamallee, in O. S5. No, 144 of 
1905. 

Mr. A. Krishnaswami Aiyar for Mr. P. R. 
Sundara Áiyar, for the Appellant. 

Judgment. —The question inthis case 
is whether the instrument, Exhibit A, 
settlement ora will. In form it purports to 
be an agreement executed by Nilakanta Pillai 
to his wifeand his son’s widow. This is a 
circumstance to be taken into account, al- 
though as observed in Rambhat v. Lakshmana 
Chintaman Mayalay (1) “this, per se, is not 


much.” It has been registered asa settle- 
ment. In Marjoribanks v. Hovenden (2) -as 


observed by Jarman, “the fact of registration 
as a deed appears to have been deemed almost 
conclusive againstits testamentary character.’ 
[See Jarman on Wills, 5th Edn., Vo. 1, page 
22]. Without giving the same effect to re- 
gistration in this country, it is at least per- 
missible to hold that that is also a circum- 
stance to be taken into account. Going to the 
provisions of the instrument, itis to be 
observed that there is no reservation of a 
power of revocation. It may be donbted whe- 
ther the same importancs should be attached 
here to the absence of a power of revocation 
asin England where testamentary instro- 
ments ave generally drawn by solicitors. [ See, 
however, Jeffries v.- Alexander (3)]. The 


author of the, instrument promises to transfer ° 


(1) 5 B. 680 at p. 631. 
(2) (1843) Dr. 11; 6 Ir. Eq. R. 238. 
(3) (1860) 11 B. R. 562 at p. 681, 


is a 
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the putta for the lands and the license for the 
saltpans to the names of his wife and his 
son's widow. -He provides for the kist of the 
lands being paid and the materials for the 
~saltpans being supplied by both: He makes 
a gift of jewels to his wife and his son’s widow 
or promises to do so. Above all he declares 
that his future debts shall not be binding on 
the properties. Some of these can be said to 
be provisions of anambulatory character. The 
fact that some of these are expressed to oper- 
ate in the future cannot affect the character 
of the instrument asa settlement. As ob- 
. served by Kekewich, J., in Jonstone v. Mappin 
(4): “There is no magic in the use of 
the future tense which is frequently employ- 
ed to express a present contract and if on the 
construction of the whole instrument, the true 
conclusion is that a present complete settle- 
ment was intended, then I take it the inten- 
tion must prevail notwithstanding it be ex- 
pressed in inappropriate language.” The only 
problem is whether the instrument partakes of 
a testamentary character only by reasonof the 
following clause: “After my life-time, both of 
you shall not only .get the right due to me 
_in the said lands and the said saltpans, but 
shall also divide and enjoy in equal shares the 
income derived therefrom.” As observed by 
| Sarjeant C. J. in Reference by the Collector and 
Superintendent cf Stamps, Bombay (5): “Even 
the reservation of a life-estate by the settle- 
ment does not render the instrument Jess a 
settlement.” Itis provided in Exh. A that 
Rs. 5 ahead shall be paid during the period 
of the settlor’s life-time, apparently out of 
the profits of the property. It was observed 
by Sir J. P. Wilde in In the goods of Robhin- 
son (6): “The first difficulty that arises is, 


that the Court is asked to deal with a portion | 


only of a document, and declare it to be testa- 
mentary. I have met with no case where 
that has been done, although I by no means 
say that it could not be done.” These re- 
marks appear to us to be applicable to the 
present case in that there are clear provisions 
having an immediate operation. 

‘One of the invariable tests in coming to a 
conclusion as to the testamentary character of 
a paperis whether the paper is revocable. 
We are satisfied that Exh. Ais not. The 


(4) B4 L. T. 48 at p. 51; 60 L. J. Ch. 241, 
(5) 20 B. 210 at p. 214. 


(6)-(1867) 1 P. & D. 384fat p. 386; £6 L. J. P. 98; . 


17 L. T.19. 
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derision in Lakshmi v. Subramanya (7) has 
no application. There the governing words 
with which the instrument begins are: “What 
should be done by my adopted son and my- 
wife after my life-time.” 

In Thakur Ishur Singh v. Thakur Baldeo 
Singh (8) their Lordships of the Judicial 
Committee set out ab page 800 the indicia 
ofa Willin that case. This case does not 
We must reverse the decrees 
of the Courts below and remand the case to 
the District Munsif for disposal according to 


Jaw. Costs will be provided for in the revis- 
ed decree. 
Appeal allowed. 
(7) 12 M. 490. 


(8) 10 C. 792; 13.6, L. R. 418; 111. A. 185. 





(s. c. 20 M. L. J. 526.) 

MADRAS HIGH COURT. 
Secoxp Civin Appear No. 1156 or 1900. 
August 20,1902. 

Presènt: —Mr. Justice Bhasbyam Aiyangar 
and Mr. Justice Moore. 

SURI VENKATA SUBBARAYYA 
SASTRI— Pualntipe—APeeLEANt 
rersus 

DARAPPAREDDI KRISTNAIYA’ 

AND CTHERS—DEFENDANTS—R ESPON DENTS. 

Landlord and Lenant— Ejectment suit by inamdar— 
Burden of proof—Occupancy right-—-Stipulation not to 
touch land without obtaining a fresh cowle for newt year. 

Where an inamdar brings a suit for ejectment of a 
tenant, the burden of proving that he is entitled to 
eject lies on him. 

A stipulation by a tenant thatafter the end of the’ 
year he will not touch the land without first obtaining 
a fresh cowle is merely, an undertaking on his part 
that he will not commence to cultivate in the ensuing 
year without first obtaining cowle from the inamdar 
and is perfectly consistent with a right of occupancy 
on his part, 

Second appeal from the decree of the 
Subordinate Judge’s Court of Kisina at 
Masulipatam, in A. S. No. 711 of 1899, pre- 
sented against the decree of the Court of the 
District Munsif of Gudivada, in O. S. No. 324 
of 1897. 

Messrs. P. R. Sundara Adyar and P, 
Nagabhushanam, for the Appellant. 

Messrs. V. Krishnaswami and V. Ramesam, 
for the Respondents. 

Judgment.—It appears that these 
Jands were held by Timmalapally Ramakrish- 
namaiya and others, but as to when they got 
possession there is no evidence. They fell 
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into arrears and Mernuvu Gopalaswami, the 
vendor to the defendants, was allowed to come 
into possession of the lands on condition of 
his paying the arrears. Such being the case 
it must be assumed that Meruvu Gopala- 
swami continaed to hold the lands on the same 
terms as his predecessors. In 1891 Meruvu 
Gopalaswami sold his rights over the 
lands to- the defendants. The plaintiff is 
a purchaser from an inamdar, but itis not 
alleged or proved that the lands themselves 
were given to his vendor as tnam, or, in other 
words, that the kudivaram or any portion of 
it was ‘granted to him.as inam. There is 
consequently no presumption that the pre- 
decessora-in-title of the defendants derived 
their title to the kudiraram from the inam- 
dt, Sach being the case the Subordinate 
Judge has rightly thrown on the plaintiff the 
“ onus of proving that heis entitled to eject the 
defendant. The appellant relies on Exhibits 
J and H 4 as shewing that the defendants are 
only yearly tenants. We do not consider 
_that these.documents establish the character 
of the tenancy of the defendants. In Exh. J 
(December 1833) Meruva Gopalaswami, 
vendor to the defendants, recites the amount 
that he is bound to pay as kist for Fasli 1293 
and concludes by saying that after the end of 
the Fasli he will not touch the land without 
obtaining a fresh cowle. This is merely an 
undertaking on his part that he will not com- 


mence to cultivate in the ensuing year with- 


out first obtaining cowle from the inamdar 
and is perfectly consistent with a right of 
occupancy ön his part. The same observa- 
tions apply to Exh. H 4where the tenant states 
that atthe end of the’term of 4 years to which 
that document relates, he shall continue to 
cultivate the land but shall not enter on the 
land for the purpose of cultivation till he 
receives a cowle from the inamdar. Here 
again there is nothing, in our opinion, con- 
sistent with a right of occupancy in the de- 
fendant’s vendor. As the onus of proving the 
right to eject was on the plaintiff, and as 
he has, in our opinion, failed to discharge that 
onus, we must hold that this second appeal 
-has failed‘and dismiss it with costs. We re- 
mark that the Subordinate Judge should have 
passed an order either admitting or rejecting 
the extract from the inam Register which 
was produced before him in appeal. = 


Appeal dismissed. 
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: (s. 6, 87 C. 467.) 
CALCUTTA HIGH COURT. 
URIMINAG Appeaus Nos, 456, 474, 430 
or 1909. 

November 23, 1909. 

Present: —Sir Lawrenca Jenkins, KT., 
Chief Justice, and Mr. Justice Carndnff, 
BARINDRA KUMAR GHOSE AND OTHERS 
— APPELLANTS 


versus 


EMPEROR-—Oppostrs Party. 

Jury, trial by—Right could be taken away by Criminal 
Proceture Code —Indian Councils Act (24 and 25 Vict, 
C.67), s. 22, Proviso—Huropean British subject, rights 
of —~Waiver—Local Government authorizing complaint 
for prosecution of certain offences-—Jurisdiction of Magis- 
trate to commit under other section—Confession by 
accused tn course of investigation and afterwards— 
Confession recorded by Magistrate conducting enquiry 
— Confession elicited by question--Dscument, proof of — 

- Handwriting, proof of ~—Comparison of handwriting— 
Admission —Waging war, meaning of —Conspiracy, proof 
of —-Criminal Procedure Code (Act V of 1898), ss. 164, 
196, 235, 239, 342, 364, 447, 454, 582—Evidence Act 
(I of 1872), ss. 21, 25, 29, 47, 67, 73—Penal Code (dct 
XLV of 1860), ss. 121, 121A, 1244, : 

The right to trial by jury could be taken away by 
the Criminal Procedure Code, notwithstanding the 

. proviso to section 22 of the Indian Councils Act, 1861. 

King- Emperor v. Kartik Chandra Dutt, unreported, 
followed. 

A European British subject can relinquish his right 
to be dealt with as such. 

In re Quiros, 6 C. 83; 6 0. L. R. 463, Queen-Eapreas 
v. Grant, 12 B. 561 and Queen-Empress v, Bartlett, 16 
M. 308, followed, - 

- Section 196 of ‘the Criminal Procedure Code 
reserves to the local Government the power of dotor- 
mining whether cognizance shall be taken by the 
Court of any offence punishable undor Chapter VI of 
tho Penal Cols except section 127, It is beyond the 
competence of the Government to dologato to any 
other body or person the discretion it implies. 

Therefore, where the Government anthorized a 
police officer to prefer acomplaint of offences undor 
sections 121A, 122, 128 and 124 of the Penal Code 
“or under any other section of the said Code which 
may be found to be applicable to tho case”: 


Held, that the order did not authorise a complaint 
under section 121 of the Penal Code, and a commit- 
ment nuder that section was illegal and that the defect 
was not cured by a subsequent order obtained from 
the Government when the case was ponding before 
the Sessions Court and that section 532 of the Crimi- 
nal Procedare Code did not apply to the case. 


To come within the scope of section L64 a confession 
must be made either (1) in the course of an 
investigation under Chapter XIV of the Criminal 
Procedure Code, or (2) at any time afterwards before 
the commencement of the enquiry or trial. The 

4, condition requiring the confession to be prior 
to the commencement of the enquiry is only 
imposed when the investigation has ceased, and not 
when it is made in the course of the investigation, 

A confession recorded bya Magistrate who after. 
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wards conducts the enquiry, is not outside the pro- 
visions of section 164. 4 

Reg. v. Bai Ratan, 10 Bom, H. C. R. 166 and Ein press 
v. Anuntram Singh, 5 C. 954, declared obsolete. 

The mere fact thata statement was clicited by a 
question does not make it irrelevant as a confession, 
though that fact may bo very material toan enquiry 
as to whether the confession is voluntary or not. 

The fact that a statement is made in a private do- 
cument is not by itself proof of its truth or any 
more admissible to prove tho truth of the matter 
stated than an oral statement by the same person 
would be. : 


A document does nob prove itself, nor is an un-- 


proved signature proof of its having been written by 
the person whose signaturo it purports to bear. 

Section 73 of the Evidence Act does not sanction 
the comparison of any two documents, but requires 
that the writing with which the comparison is to be 
made shall be admitted or proved to have been written 
by the person to whom it is attributed, and next the 
disputed writing must purport to have been written 
by the same person. 

A comparison of handwriting is, at all times, as a 

` mode of proof, hazardous and inconclusive, and 
especially when it is made by one not conve:sant with 
the subject aud without such guidance as might be 
derived from the arguments of counsel and the evi- 
dence of experts. 

Phoodee Bibee v. Gobind Chunder Roy, 22 W.R. 272, 
relied upon. 

To be an admission, it is not necessary that a docu- 
ment should have been written by the person against 
whom it is sought tobe used; it is sutlicient if it be 
proved that the document has been in his possession, 
and that his conduct in reference to it has been such 
as to create an inference that he wasaware of its 

_contents and admitted their accuracy.’ Unless this 
be done, the document cannot be used as proof of its 
contents. What conduct would properly give rise to 
such an inference must necessarily depond on the 
circumstances of cach case. Mere possession of letters 
would not ordinarily go for much, and the value of 
such possession must largely depend upon whether it 
can be shown that their contents have been recognized 
und adopted by tho replies they may have elicited, or 
the conduct they may have inspired. If no such 
consequence can bo traced, their value must neces- 
‘sarily bo materially discounted. 

The expression “wages war” in section 121 of the 
Penal Code must bo construed in its ordinary senso, 
and overt acts such as collection of men, arms and 
ammunition for that purpose do not amount to 
waging war. : 

An agreement between tio or more persons to do 
all or any of the unlawful acts mentioned in section 
124A of the Penal Codo is an offence, and the fact 

` that the purpose was not immediate would only be 
material in so far as it might bring the matter within 
the saving operation of section 95 of the Penal Code, 

Though to establish the charge of conspiracy there 
must bo agreement, there need not be proof of direct 

+ meeting or combination, nor need the parties bo 
brought into each other’s presence; tho agreement 
may be inferred from circumstances raising a pre- 
sumption of common concerted plan to carry out the 
unlawful design. It is not necessary that all should 
have joined in the scheme from the first, 
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Per Carnduff, J— Handwriting may be proved by > 
circumstantial evidence under section 67 of tho 
autre Act, which prescribes no particular kind of 
DrooT. 
| Neel Kanto Pandit v. Juggolunohoo Ghose, 12 B. L. 
R. App. 18; Abdool Ali v. Abdoor Rahman, 21 W. R- 
429 and Abdulla Paru v. Gannibai, 11 B. 690, relied 
upon. $ 
Appeals against the convictions and sen- 
tences passed by the Additional Sessions 
Judge of 24-Pergannahs, dated May 6, 1969. 

Mr. O. R. Das, Mr. R. O. Bonnerjee, Babus 
Narendra Kumar Bose, Sarat Chundra Sen, 
Narendra Nath Seit and Salish Chunder 
Mookerjee, for Barindra Kumar Ghose ‘and 
Ullaskar Dutt. ` 

Babus Sarai Chunder Sen, Mahini Mohan 
Ohatterjee, Narendra Nath Sen and Ramesh 
Chundra Sen, for Upendra Nath Banerjee and 
others. 

Mr. Chakravarti, Mr. B. K. Lahiri, Babus 
Dasharathi Sanyal, Manmatha Mookerjee and 
Debendra Narain Bhattacharjee, for Indra Nath 


Nundy. 
Mr. Norton, Mr. Stokes, Babus Aiulyr 
Charan Bose and Birbhusan Dutt, for the 


Crown. 
Judgment. 

Jenkins, C. J.—Theappellant, AshokChandra 
Nandy, baving died since the institution 
of these appcals, there are at present before 
the Court 18 appellants, all of whom have 
been convicted under Chapter VI of the 
Indian Penal Code of offences against the 
State. Two of the appellants, Barindra 
Kumar Ghose and Ulaskar Dutt, were con- 
victed under sections 121, 1zlA and 122 of 
the Indian Penal Code and sentenced to death; 
eight of them, t.e., Indra Nath Nandi, Upendra 
Nath Banerjee, Bibhuti Bhusan  Sirear, 
Hrishikesh Kanjilal, Sudhir Kumar Sircar, 
Sailendra Nath Bose, Hem Chandra Das and 
Barendra Chandra Sen, were convicted under 
sections 121, 121A, 122 of the Indian Penal 
Code, and sentenced to transportation for 
life; Abinash Chandra Bhattacharjee was con- 
victed under sections 121 and 121A of the 
Indian Penal Code, and sentenced to trans- 
portation for life: Indu Bhushan Roy was 
convicted under sections 121A and 122 and 
sentenced to transportation for life; Pares 
Chandra Maulik, Sisir Kumar Ghose and 
Nirapada Roy were convicted under sections 
121A and 122 of the Indian Penal Code’ and 
sentenced to transportation for ten years; 
Sushil Kumar Sen and Bal Krishna Hari 
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Kane were convicted under section 121A of 
the Indian Penal Code and sentenced to seven 
years’ ‘transportation, and Krishna Jiban 
Sanyal was convicted ‘under section 121A of 
the Indian Penal Code and sentenced to one 
year's rigorous imprisonment. On all, except 
the last three, the additional penalty has 
been imposed of forfeiture of their property. 
The appellants were so convicted and sentenc- 
ed by the Additional Sessions Judgeof Alipore, 
who heard the case with Assessors. Both the 
Assessors considered the appellants, Barindra 
Kumar Ghose, Ullaskar Dutt, Upendra Nath 
Banerjee, Bibhuti Bhusan Sircar, Hrishikesh 
Kanjilal, Hem Chandra Das and Indu Bhushan 
Roy guilty of an offence under section 122 
of the Indian Penal Code, and to one of them 
it appeared that another of the appellants 
Pares Chandra Maulik, was guilty under the 
same section. But in no other case did either 
Assessor deem the guili of the accused to be 
established on any of the charges preferred 
against them, though one of them considered 
Abinash guilty under section 124A. 

The prosecution story may be briefly stated. 
According to it, the appellant, 
Kumar Ghose, has throughout been the master 
mind; he conceived the scheme, he designed 
the means, and he inspired the work. As far 
back as 1908 or 1904 he began what he beliey- 

‘el to be his mission of preaching throughout 
Bengal the independence of India. Then he 
returned for a while to Baroda, where his 
brother, Arabinda Ghose, was a Professor in 
the Gaekwar’s-College. In 1905 came the 
partition of Bengal, which, according to the 
case for. the Crown, was “unquestionably a 
land-mark in this attempted revolution,” and 
was used in its promotion. This is how ib has 
been described by the learned counsel for 
the Crown in its bearing on the present case. 
“Those who used this engine regarded it 
from this point of view—that it was a line of 
demarcation between a population who were 
the same in kindred, faith, colour, caste, creed 
and sympathies, “They sdid an unnecessary 
line of demarcation had been drawn, and that 
the effect of it had: been to sever people who 
had a common point of view.” Then, after 
a reference to the “Jugantar” newspaper 
which has played a large part, ibis said, in 
preparing the minds of the youth of Bengal 
to receive the insidious doctrines of rebellion, 
he proceeded:— ‘The partition would, there- 
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fore, lendan additional tone to their invec- 


‘tives in this paper, and from that point of 


view they could understand why it was that, 
the 19th October had always been regarded 
as aday of humiliation and prayer. Those 
who used it had recognised the full value of 
the partition as a fresh lever to work on the 
minds of the people.” And so, according to 
the theory of the Crown, the partition induced 
a state of mind in the young men of Bengal 
ready to receive the doctrines of independence 
which the Jugantar incessantly preached, 
Then, it is said, Barin, who had thus dexter- 
ously utilized the opportunities that came in 
his way, began ascheme of recruitment 
whereby he sought to attract to himself and 
his purposes a band of youths inspired with 
deep religious fervoar, and indoctrinated with 
the principles of absolute discipline, self- 
negation and intense love of the -mother 
country, which would lead them willingly to 
lay down their lives at what they were taught 
to regard as a paramount call of daty. 
Ultimately, ihe prosecution case is, a soc ety 
was created on these lines, having for its aim 
the overthrow of the present form of Govern- 
ment, and ready to effect its purpose even 
by waging war against the King. This 
society, it is said, had its head-quarters at No. 
32, Muvaripukur Road in the suburbs of 
Calcutta, to which I will hereafter refer as 
the Garden, and it also had, what have been 
termed, places of conspiracy” in various 
parts of Calcutta, and at a remote ‘country 
house inthe neighbourhood of Baidyanath 
called Seal'’s Lodge. 

We are asked to hold that the appellants 
were all members of this society, and joined 
in this unlawful enterprise; that they collect- 
ed arms and ammunition with the intention of 
waging war against the King; that they with 
others, known and unknown, conspired to 
wage war against the King or to deprive 
him of the sovereignty of British India: and 
finally, ‘that they actrally waged war against 
the King. 

The period covered by the charge is deserib- 
ed therein as “on or about twelve months 
preceding the 15th of May 1908,” and the 
scene of the offences charged is laid at “‘vari- 
ous places in Bengal including 32, Murari- 
pukur Road.” 

It is said that the police came to hear of 
the society and its workings first in October 
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1907, and then in January 1908. In the 
month of March 1908 the work of watch- 
ing the members of the society began, and 
thereafter a close observation was kept on 
their movements between varions places, and 
in particular the Garden, 15, Gopi Mohun 
Dutts’ Lane, 134, Harrison Road, 4, Harrison 
Road, 23, Scott's Lane, 38-4, Raja Nava 
Krishna Street, and 48, Grey Street, all of 
which, except the Garden, are in the town 
of Calcutta. The action of the police was 
precipitated by the murder, on the 380th 
of April 1908, at Mozufferpore, of two ladies. 
Mrs. and Miss Kennedy, by the throwing 
of a bomb, the culprits being Khudiram 
Bose and Profulla Chaki, of whom the first 
has paid the extreme penalty of the law, 
while the other escaped punishment by com- 
mitting suicide as he was on the point of 
arrest. This shocking outrage rendered de- 
lay no longer possible, and after a conference 
of leading officers, the police, in the early 
morning of the 2nd of May, armed with 
search warrants, entered the Garden and the 
several places of conspiracy in Calcutta, 
arrested the inmates and took posses- 
sion of the documents and articles they 
found. 

Of the appellants, Barindra Kumar Ghose, 
Indu Bhushan Roy, Ullaskar Dutt, Upendra 
Nath Banerjée, Sisir Kumar Ghose, Pares 
Chandra Maulik and Bibhuti Bhusan Sircar 
were arrested at the Garden; Hem Chandra 
Das at 38-4, Raja Nava Kissen Street; Nir- 
pado Roy at 15, Gopi Mohan Dutt’s Lane; 
and Abinash Chandra Bhattacharjee and 
Shailendra Nath Bose at 48, Grey Street. 

The remaining seven appellants were suh- 
sequently arrested. Sudhir Kumar Sircar on 
the 10th of May at Khulna, Hrishikesh 
Kanjilal onthe 10th of May at Chatra, 
Barendra Chandra Sen and Sushil Kumar Sen 
on the 15th of May at Baniachang in Sylhet, 
Krishna Jiban Sanyalon the 16th of May 
at Kansat, Indra Nath Nandi on the 28rd of 
June at 37, College Street, Calcutta, and Bal 
Krishna Hari Kane on the 380th of July at 
Nagpur. Onthe 4th of May Barin, Indu 
Bhushan Roy, Ullaskar Dutt, Upendra Nath 
Banerjee and Bibhuti Bhusan Sircar made 
confessions to Mr. Birley, the District Magis- 
trate of the 24-Parganas; on the 11th of May 
Sudhir Kumar Sirear, and on the 16th of 
May Krishna Jiban Sanyal, made statements 
to him. Mr. Birley purported to record 


INDIAN CASES. 


[1910 


all these under section 164 of the Criminal 
Procedure Code. 

In support of the appeals before us the 
appellants have urged that the convictions 
are bad in law, and further that they are 
not justified by the evidence on the record. 
In acase so volaminous innumerable argu- 
ments would naturally arise on one side and 
the other, and though many from their 
transient character must pass unnoticed in 
this judgment, all have been carefully con- 
sidered and weighed. First, then, I will deal 
with the several legal objections that have 
been advanced against the convictions now 
under appeal. 

I need not discuss at length the contention 
that the right to trial by jury could not be 
taken away by the Criminal Procedure Code. 
The argument rests on the proviso to section 
22 of the Indian Councils Act, 1861, where- 
by it is declared that the Governor General 
in Council shall not have the power of mak- 
ing any law which may affect any part of the 
vuwritten laws or constitution of the United 
Kingdom of Great Britain and Ireland 
whereon may depend in any degree the al- 
legiance of any person to the Crown of the 
United Kingdom. 

But the point has been determined adverse- 
ly to Mr. Das’ contention in a recent decision 
of this Court by which we are bound; 
therefore, we must overrule this objection. 

The next objection taken is that Barin 
being a European British subject the Magis- 
trate was bound to commit him to the High 
Court in accordance with the provisions of 
section 447 of the Criminal Procedure Code, 
and thatthe rest of accused should have been 
similarly committed in compliance with sec- 
tion 452. 

Criminal proceedings against Jiuropean 
British subjects are regulated by Chapter 
XXXIII of the Criminal Procedure Code, 
and provision is made in that Chapter for 
the tribunal before which a person answer- 
ing that description can be tried and as to 
the sentence that may be passed. It is con- 
ceded by the Crown that it became apparent 
on the face of the proceedings in the course of 
the inquiry before the Committing. Magis- 
trate that Barindra Kumar Ghose was a 
European British subject, but it has been 
held that he waived his right to be treat- 
edas such. This, it is contended by Mr, 
Das, is erroneous. f 
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Section 447 provides that: “ (©) When an 
European British subject is accused of an 
offence before a Magistrate, and such offence 
cannot, in the opinion of such Magistrate, be 
adequately punished by him, and is not 
punishable with death or with transportation 
for life, such Magistrate shall, if he thinks 
that the accused ought to be committed, 
commit him to the Court of Session or, in 
the case of a Presidency Magistrate, to the 
High Court.” 

(ii) “When the offence which appears to 
have been committed is punishable with death 
- or with transportation for life, the commit- 

ment shall be to tbe High Court.” 

Section 449 (1) is in these terms: “Not- 
withstanding any thing contained in section 
31, no Court of Session shall pass on any 
European British subject any sentence other 
than a sentence of imprisonment for a 
term which may extend to one year,or fine, 
or both.” 

Section 452 enacts that: “In any ease in 
which an European British subject, is acen- 
sed jointly with a person wot being an 
European British subject and such European 
British subject is committed for trial before 
a High Court or Court of Session, such 
subject and person may be tried together, 
and the procedure on the trial shall be the 
same as it would have been had the Euro- 
pean British subject been tried separately: 

Provided that, if the European British 
subject requires’ under section 450 to - be 
tried by a mixed jury, or by a mixed set of 
assessors, and the person not being an 
European British subject requires that he 
shall be tried separately, the latter person 
‘shall be tried separately in accordance with 
the provision of Chapter XXIII. 

But then it is provided by section 453 
that: (© “When any person claims to be 
dealt with asan European British subject, 
he shall state the grounds of such claim to 
the Magistrate before whom he is brought for 
the purpose of the inquiry or trial; and 
such Magistrate shall inquire into the truth 
of such statement, and allow the person mak- 
ing ita reasonable time within which to 
prove that it is true, and shall then decide 
whether he is oris not an Huropean British 
subject, and shall deal with him accordingly. 
If any such person is convicted by such Magis- 
trate and appeals from such conviction, the 
burden of proving that the Magistrate's 
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said decision was wrong shall lie upon him.” 

(D “When any such person is committed 
by the Magistrate for trial before the Court 
of Session, and such person before such Court 
claims to be dealt with as an Jiuropean 
British subject, such Court shall, after such 
further enquiry, if any, as it thinks fit, decide 
whether he is or is not an European British 
subject, andshall deal with him accordingly. 
If he is convicted by such Court and appeals 
from such conviction, the burden of proving 
that the Court’s said decision was wrong shall 
lie upon him.” 

(iz) “When the Court, before which 
any person is tried, decides that he is not 
an European British subject, such decision 


“shall form a ground of appeal from the 


sentence or order passed in such trial.” 

While under section 454 (©), “If an 
Kuropean British subject does not claim 
to be dealt with as such by the Magistrate 
before whom he is tried or by whom he is 
committed, or if, when such claim has 
been made before, and disallowed by, the 
committing Magistrate, it isnot again made 
before the Court to which such subject is 
committed, he shall be held to have re- 
linquished his right to be dealt with as such 
European British subject and shall not 
assert it in any subsequent stage of the same 
case.” 

(ii) “Unless the Magistrate has reason to 
believe that any person brought before him 
is not an European British subject, the 
Magistrate shall ask such person whether he 
is such a subject or not.” 

On the strength of these sections, it is 
contended (9) that Barindra Kumar Ghose 
could only be committed to the High 
Court. (ii) that his co-accused too could 
only have been so committed, (ič) that there 
could be no waiver of a want of jurisdic- 
tion apparent on the face of the proceed- 
ings, (iv) that sections 453 and 454 could 
have no application where, as here. the 
status of Huropean British subject is mani- 
fest and not open to doubt, (v) that there 
has been no waiver by Barindra, (vi) that 
if there was a waiver in fact, then it was 
not after he was made fully acquainted 
with all that he was giving up, and (vii) 
that in any case there was no -waiver by his 
co-accused, 

Though I recognise the force of Mr. Das's 
arguments, I hold that on the first four 


‘of Session had complete 
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points we are concluded by the decision of 
a Bench of this Conrt in In the matter of 
Quiros (1), and I do not think what was 
then said can be regarded as mere obiter 
dictum. What is obiter dictum is sometimes 
difficult to decide, but a valuable guide to 
the solution of this difficulty is furnished 
by Lord Halsbury L. ©. in Watt v. 
Assets Co. (2), where he said— “When 
a learned Judge is giving bis views why 
this or that does not come within the 
meaning of the law which makes a thing 
inoperative, and when he distinguishes the 
case before him by pointing out there was 
no fraud, and, therefore, the fraud imputed 
did not exist, I very much doubt whether 
that is one of those things which can 
be described as a mere obiter dictum. It 
is part of the law which is guiding his 
judgment and part ofthe law he is bound 
to expound in the judgment he is pronounc- 
ing.” In the light of these remarks, I am of 
opinion that what was said in the course of 
the jadement in In the matter of Quiros (1) 
is more than mere obiter dictum: it was an 
exposition of the law necessary for the judg- 
ment then pronounced. Moreover, what was 
then said has been repeatedly adopted as the 
basis of subsequent decisions; and we further 
find that since the judgment in In the matter 
of Quiros (1) the language on which it was 
based has been repeated in the Criminal Pro- 
cedure Codes of 1882 and 1898, and this is 
a legislative recognition which we cannot 
disregard. In the light of this decision, I am 
of opinion that Barin could relinquish his 
right to be dealt with as a Huropean British 
subject, and on the facts I hold that he 
actually did reliaquish this vight. From this 


. it follows that the plea is of no avail either 


to Barin or his co-accused, and that the Court 
jurisdiction to 
dispose of the case. 

Itis next argued that there was no jurisdic- 
tion to take cognizance of the several offences 
of which the accused have been found guilty, 
that is to say, of offences under sections 
121, 121A and 122 of the Indias Penal Code. 

It is provided by section 196 of the 
Code of Criminal Procedure that no Court 
shall take cognizance of any offence punishable 
under Chapter VI of the Indian Penal 
Code .. . . unless upon complaint made by 

(1) 660. 88; 6 C. L. R. 463. 

(2) (1805) A. 0. 317 at p. 380; 441, J. P, ©, 82. 
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order of, or under authority from, the Gov- 
ernor-General in Council, the Local Govern- - 
ment, or by some officer empowered by the 
Governor-General in Council in this behalf. 
The authority in this case has proceeded 
from the Local Government. This objection 
has been taken on bahalf of the appellant 
belonging to what has been called the first 
batch, against whom a complaint was 
preferred under the order or authority of 


the Local Government on the 17th of 
May 1908 (Exhibit I). It is in these 
terms—'Whereas it has been made to 


appear to His Honour the Lieutenant- 
Governor of Bengal that there is reason to 
believe that during a- period commencing 
from about the 15th October 1905 to date 
at Maniktollah (32, Muraripukur Road), 
Calcutta, and other places, the following 
persons have committed offences punishable 
under sections 121A, 122, 123 and 124 of the 
Indian Penal Code, Babu Purna Chunder 
Biswas, Inspectorof Police, Criminal Investiga- 
tion Department, Bengal, is hereby, ordered 
and authorised by His Honour the Lieutenant- 
Governor of Bengal, under the provisions of 
section 196 ofthe Code of Criminal Procedure, 
to prefer complaint against and to prosecute 
these persons, namely”: [then after setting 
out a list of names in which are included 
the names of the appellants i in the first batch, 
the document proceeds] “for the said 
offences under sections 121A, 122, 123, 124 
of the Indian Penal Code, or under any 
other section of the said Code, which may 
be found to be applicable to the case. 
-By order of 
His Honour the Lieut.-Govr. of Bengal, 
E. A. Gait, 
Chief Secy. to the Govt. of Bengal,” 

I7tk May 1908. 

On the 19th of May a complaint was 
preferred in the form of an allegation made 
in writing to Mr. Birley, and after naming 
(amongst others) the appellants in the first 
batch, the complainant Purna Chunder 
Biswas submitted his complaint “charging 
the members of the Secret Society under sec- 
tions 143, 145, 150, 157, 121, 121A, 122, 123 - 
and 124, of the Indian Penal Code.” On 
the same day Inspector Purna Chunder 
Biswas was examined on solemn affirmation 
on his complaint, and stated that sanction had 
been given to him by the Government of 
Bengal to prosecute certain persons under 
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sections 121A, 122, 123, 124 of the Indian 
Penal Code. Then, after alleging that he 
complained: against the 33 persons named 
in the Local Government’s order and describ- 
ing their several arrests, he proceeded in these 
terms:— These persons are all accused of 
organising a gang for the purpose of waging 
war against the Government and overawing 
the Government by means of Criminal 
force.” 

On ‘the strength of this authority or 
order and complaint the Magistrate, after he 
had completed his enquiry, committed these 
appellants for trial to the Court of Session for 
offences under sections 121, 121A and 123 
of the Indian Penal Code. 

In the Court of Session objection was taken 
on behalf of the accused to the charge under 
section 121 of the Indian Penal Code, and 
therenpon counsel for the prosecution inform- 
ed the Court that he would file a fresh sanc- 
tion, as he called it, in respect of that section 
though he did not admit that the original 
sanction was insufficient. He subsequently 
produced what was described as a sanction 
given by the Local Government under section 
196 of the Criminal Procedure Code, and 
in compliance with his application the Court 
framed charges under sections 121 and 122 
of the Indian Penal Code. The sanction here 
referred to was an order and authority in the 
terms of that of the 17th of May, which I 
have already cited, save that it mentioned 
section 121 of the Indian Penal Code in addi- 
tion to the other sections set forth in the 
earlier authority. It was filed on the 19th 
of October 1908, 

Two points thus arise: first, was a œm- 
plaint under section 121 of the Indian Penal 
Code authorised by the Local Government; 
and, secondly, was a complaint in fact pre- 
ferred under that section? 

Section 196 of the Criminal Procedure 
Code reserves to the Local Government the 

: power of determining whether cognizance shall 
be taken by the Court of any offence punish- 
able under Chapter VI of the Indian Penal 
Code except section 127. Seeing that this 
Chapter deals with offences against the State, 
the policy ofthis safeguard is manifest; the 
maintenance of this control is of the highest 
importance; and itis beyond the competence 
of the Local Government to delegate to any 
other body or person this controlling power 
and the discretionit implies, The question 
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whether action should be taken under 
Chapter VI is more than a matter of law; 
considerations of policy arise, and these can. 
only be determined by the authorities special- 
ly designated in the section. 

Tt further appears to me to be the true 
implication of section 196 that the judgment 
of the Local Government should be specifical- 
ly directed to the particular sections of 
Chapter VI in respect of which proceedings 
are to be taken, and that the order or author- 
ity should be preceded by, and be the result 
of, a deliberate determination that proceedings 
should be taken in respect of a particular 
section or particular sections of the Chapter 
and no other. 

It would, I think, be opposed to the true 
intendment of section 196 for the Local 
Government by its order to give its legal or 
other advisers a roving power to determine 
under what section of the Chapter proceed- 
ings should be taken, and to abandon to them 
the discretion and responsibility that pro- 
perly belong to itself; and I should hesitate 
totake a view of this section that might 
permit the Government to entrust to the 
zeal of an advocate, or of those by whom he 
may be instructed, the determination of the 
serious questions involved. 

To turn from these general observations 
to the language of the order of the Local 
Government, can it ba fairly said that it 
permits a complaint of an offence under sec. 
tion 121 of the Indian Penal Code? 

This order was passed on the 17th of 
May, and at that time some of the most pro- 
minent of the persons arrested had made 
their confessions; and though the Local 
Government had not before it all the evidence 
that was afterwards adduced, it must havo 
been aware of the fact on which reliance is 
now placed as constituting an offence under 
section 121. And yet the order does not 
specify that section. It recites that it had 
been made to appear to his Honour the 
Lieutenant-Governor of Bengal that there was 
reason to believe that the appellants (among 
others) had committed offences punishable 
under sections L21A, 122, 123 and 124 of the 
Indian Penal Code. It had not been made 
to appear that there was redson to believe 
that they had committed offences under sec- 
tion 121. Then, again, the order does not 
mention section 121, but only those specified 
in the recital, Can itin these circumstances 
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be reasonably contended that on a true read- 
ing of this order it was intended to cover 
section 121 of the Indian Penal Code? I 
think not. Itis notas though this section 
had been éverlooked, for it is the leading 
section of the Chapter and is concerned with 
the most serious offence of all. I cannot 
read the recital to the order without coming 
to the conclusion that it had not been made 
to appear to His Honour the Lieutenant- 
Governor of Bengal that there was reason to 
believe an offence had been committed under 
that section, nor can I suppose that this 
view was not the result of careful delibera- 
tion. 

In the face of these facts, I decline to 
impute to the Local Government the sense 
of irresponsibility which is involved in the 
argument advanced by counsel that an 
authority was intended to be given in respect 
of an offence under section 121 which, in the 
view of that Government, there was no reason 
to believe had been committed. It is true 
that the order winds up with the words “or 
under any other section of the said Code 
which may be found to be applicable to the 
ease.” But found by whom? The order 
does not explein. It can hardly mean by 
the Court,.as it relates to the complaint; and 
if it means found by anyone other than the 
Government, then it involves a delegation 
which cannot be sustained. 

It is to be noticed for what if is worth 
that in later documents, the Local Govern- 
ment expressly mentioned section 121, and 
that in his sworn statement which followed 
on the Docal Government’s order, it is 
distinctly said by the complainant that 
sanction had been given to the complainant 
by the Government of Bengal “to prosecute 
certain persons under sections 121A, 122, 
123, 124, Indian Penal Code,” and no sugges- 
tion is made of an authority to prosecute 
under section 121. Moreover, Mr. Norton, 
after his argument came to the notice of the 
Local Government, informed us that he was 
instructed to state that the Local Govern- 
ment did not desire him to argue that ib was 
its intention to include section 121 of the 
Indian Penal Code in their order of the 17th 
of May. For the foregoing reasons I hold 
that the order of the 17th of May did not 
authorise a complaint under section 121 of the 
Indian Penal Code. : ` 

But then it has been argued by Mr. Norton 
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that any defect in the procedure of the 
Magistrate’s Court has been cured by a sance- 
tion obtained from the Local Government 
while the case was before tho Court of Session. 
But under section 196 the only order or 
authority within the competence of the 
Local Government is one that permits a 
complaint; the order actually passed was that . 
there should be a complaint; and in fact it 
appears that no complaint was made. It is 
clear, therefore, that the so-called sanction on 
which Mr. Norton relied before the Court of 
Session, and has again relied here, is absolute- 
ly valueless. 

Finally, it is contended that any defect in 


` the commitment was cured by section 532 


of the Criminal Procedure Code, and as 
authority for this, reference has been made to 
‘Queen: Empress v. Morton (8), Queen- Empress 
v. Bal Gangadhar Tilak (4). The decision of 
Queen-Empress v. Morton (3) turned on a consi- 
deration of sections 197 and 532, and to appre- 
ciate what was actually determined, regard 
must be had t> the terms of the first of these 
sections, which differs materially from 
section 196. Section 197 makes the power of 
cognizance dependent on sanction, and the 
defect in Queen-Himpress v. Morton (3) was 
that there was no sanction for the magisterial 
enquiry, so that; in committing the accused to 
the High Court, the Magistrate purported “to 
exercise powers duly conferred which wera 
not so conferred.” The High Court, however, 
had (apart from this defect) power to take 
cognizance of the offence, as before the 
trial the necessary sanction had been 
obtained, 

Here, however, there has baen a want of 
jurisdiction not only in the Magistrate, bat 
also in the Courtof Session, for at no stage 
have the conditions of section 196 been 
satisfied. Itis true that in Queen-Hmpress 
v. Bal Gangadhar Tilak (4), a learned Judge 
holding the High Court Sessions in Bombay 
expressed an opinion that the decision in . 
Queen-Hmpress v. Morton (3) was binding on 
hirn, though he was then concerned with a case 
to which section 196 was applicable. But it 
is to be noticed that this was the decision of a 
single Judge given in the course of argument 
aud without adverting to the fundamental 


distinction between the two sections. To 
borrow the languags of Sir Barnes Peace 
(3) 9 B. 288. 
(4) 22 B. 112. 
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in Queen-Eavpress v. Nobodeep Chander Qos- 
samee (5), the decisionin Queen-Hmpress v. 
Bal Gangadhar Tilak (4). was “in the nature 
of a nisi prius decision, by which Courts sitt- 
ing in Banco do not consider themselves 
bound.” Moreover, a different view has been 
taken of the position by a bench of the Punjab 
Chief Court in Shan Khan's case (6). The 
result then is that the Court of Session had 
no jurisdiction to convict the appellants in 
the first batch under section 121. But I 
think it right to add that this conviction does 
not fail merely on the lack of jurisdiction, 
for on the merits too 1 should have held that 
no offence under that section has been prov- 
ed. h 

In respect of the offences under sections 
1214 and 122 of the Indian Penal Code, I 
hold there was a good and sufficient authority 
under section 196 of the Criminal Procedure 
Code, and an earlier decision ofa Bench of 
this Court furnishes an answer to the objec- 
tion to the sufficiency of the signature of the 
Chief Secretary on the document containing 
the authority: Apurba Krishna Bose v. 
Emperor (7). 

Though it was at the outset objected that 
the charges were bad for multifariousness, in 
the end this was not pressed, and I think 
rightly; for, though the charges as ulbimately 
framed are not happily expressed, I think ona 
fair reading of them they merely purport ta 
place before the Court different aspects of the 
same transacti.n. And L further think we 
should be applying to the charges, as ultimate- 
ly framed, too strict a reading and too limited 
a meaning, if we were to give effect to Mr. 
Das’ argument that the fourth head is limited 
to a conspiracy to wage a war which, accord- 
ing to the first head, had been already waged, 
or if we were to limit the fifth head -by refer- 
enceto the language of the fourth. ` 

Asin the view I take, the charge under 
section 121 cannot be sustained. Mr. Das’s 
objection that he was not allowed to cross-ex- 
amine the witnesses on the charges as re- 
framed falls to the ground, for on his own 
statement this objection would have no force 
in reference to the charge under section 122A 
and it is with that section alone we are now 
concerned. J also hold that the objection to 

(5) 15 W. R. Cr. 71 at p. 73 N. 

(6) 16 P. R; Or. 1890, 


(7) 35 O. 141;7 C, L. J. 49; 7 Cr, L. J. 10;2 M. L. 
T. 600, A 
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the proceedings on the ground of misjoinder 
of parties is not well founded and must fail. 
‘ Having thus disposed of the several objec- 
tions to the legality of the present proceed- 
ings, I will deal with the merits; but before 
discussing the details of the individual cases, 
it will be convenient to take up certain 
general questions that call for consideration 
and decision. 

And first, I will deal with the objection 
that the confessions are not admissible, for 
this involves a question of vital importance, 
As I have already said, Mr. Birley purported 
to record them under section 164 of the 
But it is urged 
that they do not come within the terms of 
this section, that there is no other section of 
the Criminal Procedure Code that can be 
called in aid by the prosecution, and that, 
apart from the Code, there is no provision of 
law under which their admission can be 
justified. 


For the law relating to confessions, we must 
first turn to the Evidence Act passed with 
a view to consolidating, defining and amend- 
ing the Law of Evidence, of which the law 
as to confessions forms a part. The relevance 
of confessions is defined in that catena of 
sections which come under the general 
heading “Admissions.” Section 21 declares 
that admissions are relevant and may be 
proved as against the person who makes 
them, and a confession is an admission. 
Sections 24 to 29 qualify the generality 
of this provision, and of thesa sections 
25, 26 and 27 practically reproduce sec 
tions 148, 149 and 150 of the Criminal Pro- 
cedure Code of 1861. As these provisions 
were incorporated in the Evidence Act, which 
received the’ Governor-General’s assent on 
the 15th of March 1872, they naturally did 
not finda place in the Criminal Procedure 
Code of 1872, which received the Governor- 
General’s assent on the 25th of the same 
month, 


The Criminal Procedure Code of 1872, 
however, was not wholly silent as to confes- 
sions, for by section 122 it empowered a 
Magistrate to record confessions in the man- 
ner therein prescribed. This section roughly 
corresponds with section 164 of the present 
Criminal Procedure Code, by reference to 
which the present objection must be deters 
mined, : 
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The objection to their admissibility under 
section 164 of the Criminal Procedure Code 
rests first on the contention that, when they 
were recorded, the enquiry bad commenced, 
and next, onthe fact that the Magistrate who 
recorded the confession was the Magistrate 
before whom the enquiry was conducted and 
by whom the order of commitment was made. 
In support of this view, reliance is principally 
placed on the Full Bench decision in Empress 
vy. Anuntram Singh (8), which, it is argued, 
supports the view that, at the time when Mr. 
Birley recorded the enquiry confessions, the 
_ enquiry had commenced and that he could not 
in the circumstances record the confessions 
under section 164. The decision in Empress v. 
Anuntram Singh (8) was on section 122 of the 
Code of 1872, and it will, therefore, be 
necessary to compare the provisions of that 
Code with those of the present Code in order 
to estimate the extent to which that decision 
ean be regarded as a controlling authority 
for the purposes of this case. First, then, I 
will examine the provisions of the Code of 
1898 and consider their application, apart 
from authority, to the circamstances of this 
case. Section 164 provides that-— 

(1) Every Magistrate not being a police 
officer may record any statement or confession 
made to him in the course of an investigation 
under this Chapter, or at any time afterwards, 
before the commencement of the inquiry or 
trial. | 

(2) Such statement shall berecorded in 
such of the manners hereinafter prescribed 
for recording evidence as is, in his opinion, 
best fitted for the circumstances of the 
case. Such confessions shall be recorded 
and signed inthe manner provided in section 
864, and such statements or confessions shall 
then be forwarded to the Magistrate by whom 
the case is to be enquired into or tried. 

(3) No Magistrate shall recordany such 
confession unless, upon questioning the person 
making it, he has reason to believe that it 
‘was made voluntarily; and, when he records 
-any confession, he shall makea memorandum 
atthe foot of such record to the following 
effect:—- 


I believe that this confession was voluntari- 
ly made. Itwastaken in my presence and 
hearing, and was read over to the person 
making it and admitted by him to be correct, 


a 


(8) 5 C. 954. 
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and it contains a full and true account of the 
statement made by him. 
(Sd) A.B. 

Magistrate. 
Therefore, to come within the scope of this 
section, a confession must be made either (7) 
in the course of an investigation under 
Chapter XIV, or (ii) at any time afterwards 
before the SoAimengoment of the enquiry or 
trial. 

An ET ineludes all proceedings 
under the Code for the collection of evidence 
conducted by a police officer [section 4 (b) ], 
and there can be no doabt on the facts that 
the confessions in this case were made in the 
course of an investigation under Chapter 
XIV. Bat, then, itis said that this is im- 
material, as they were not made before the 
commencement of the engniry. To this, how- 
ever, the answer is that the condition requiring 
the confession to be prior to the commence- 
ment of the enquiry is only imposed when 
the investigation has ceased, and not when it 
is made in the course of the investigation. 

This appears to me to be the true and 
natural meaning of this provision, which is 
a repetition of the provision to this effect 
contained in the Code of 1882, and I think 
this is none the less so because the punctua- 
tion in the Code of 1882 has not been retain- 
ed. But even if it be assumed, for the sake 
of argument, that the commencement of the 
enquiry terminates the applicability of sec- 
tion 164, can it be said that on the 4th of 
May, Mr. Birley had commenced the enquiry ? 
To determine this we must have regard to 
the words of the Code, Chapter XV deals 
with the jurisdiction of the Criminal Courts 
in Inquiries and Trials: the first group of 
sections, that is, sections 177 to 189. deals 
with “Place of inquiry or trial:” the se- 
cond - group is headed “Conditions requi- 
site for Initiation of Proceedings.” Now 
section 190, whick is the leading section of 
this group, indicates the conditions of offence 
on which a Magistrate may take cognizance 
of an offence, that is to say, it may be(a) upon 
receiviug a complaint, (b) upon a polica 
report, or (e) upon information received from 


“any person other than a police officer, or upon 


his own knowledge or suspicion that such 
offence had been committed. On the 4th of 
May there had been no complaint or police 
report, and the only information was received 
from Mr. Clarke, a police officer, who had 
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taken part in the arrest, and possibly from 
Mr. Plowden, another police officer. But this 
information, being from a police officer, would 
not have justified Mr. Birley in taking cog- 
nizance, and it does not appear that he had 
any knowledge or suspicion apart from this 
information, It follows, therefore, that on 
the 4th of May none of those conditions had 
been satisfied on which alone cognizance could 
have been taken by Mr. Birley, and, therefore, 
the enquiry cannot then have commenced. 

The necessary result of this train of reason- 
ing is that the confessions in this case fall 
within the scope of section 164, if regard 
be had only to the words of the Code. 
But is there anything in the decided 
eases which precludes us from accepting this 
reading of the Act P Certainly not the case 
of Empress v. Anuntram Singh (2), for that 
was a decision on the Code of 1872, from 
which the words and provisions on which I 
have relied are absent. The same remark 
obviously applies to the decision in Himpress 
v. Yakub Khan (9), which merely purports 
to follow the authority of Empr ess v. Anunt- 
ram Singh (8). 

Moreover, if is to be noticed that i in both 
those cases -confessions were upheld on the 
ground that they did not come within section 
122 of the Code of 1872, but within section 
198, which, to some extent, resembles the 
present section 242, But words have been 
introduced into the present section which 
would make the decisions in those two cases 
impossible in these days. The decision in 
Sat Narain Tewari v, Emperor (10) has no 
bearing on the point I am now discussing, for 
there in the opinion of the learned Judges, the 
Magistrate was carrying on an enquiry under 
section 202. Nor does In the matter of Behari 
Hajdi (11) throw any light on the present 
question. My conclusion, therefore, that the 
enquiry had not commenced, is not disturbed 
by anything in the decided cases, 

But, then, it is contended that as Mr. 
Birley wes the Magistrate who conducted the 
enquiry and ultimately committed the appel- 
lants, he had no jurisdiction to record the 
confession. This argument rests on the deci- 
sions in Reg. v. Bai Ratan (12) and Empress 
v. Anuntram Singh (8) cited above. But both 


these decisions were onthe language of the 
(9) 5 A. 253. 
(10) 32 0. 1085; 10 C. W. N. 51; 3 Or. L. J, 188. 
(11) 5 C. L. R. 288. 
(12) 10 Bom. H. C. R, 166. 
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Code of 1872, which materially differs from, 
that of the present Code. It is now provided 
that “ every’ ” Magistrate may record a con- 
fession, the word “every” being substituted 
for ‘ “any,” and, there has also been added the 
explanation— Ib is not necessary that the 
Magistrate receiving and recording a confes- 
sion or statement should be a Magistrate hav- 
ing jurisdiction in the case.” 

These alterations make it clear that it can 
no longer be contended, on the strength of 
the decisions in Reg. v. Bai Ratan (12) and 
Empress v. Anuntram Singh (8), that a con- 
fession recorded by a Magistrate who after- 
wards conducts the enquiry is outside the 
provisions of section 164. 

In the view I take, it is unnecessary to 
consider whether, if the enquiry had actually 
commenced on the 4th of May, the confessions 
would have been inadmissible. The authority 
of Queen-Empress v. Narayen (13) is opposed 
to this view, and the present inclination of my 
opinion is that the argument seeks to derive 
from the provisions of the Code alimitation on 
the law of confessions as defined by the Evi- 
dence Act for which there is no sufficient 
warrant. 

Then, are the confessions vitiated by the 
fact that in some instances, and to some 
extent, the statements made were in response 
to questions? Asfar back as 1868 it was 


held by Sir Barnes Peacock in Queen 
v. Nobodeep Ohunder Gossamce (14) that 
a statement made by a prisoner in 


answer to questions were admissible against 
him, and now we kave statutory recognition 
of this view in section 29 of the Evidence 
Act. Therefore, the mere fact that a state- 
ment was elicited by a question does not 
make it irrelevant as a confession. It is to 
be observed that Ullaskar in effect invited 
Mr. Birley to question him, and that he 
should in the circumstances have complied 
with the request cannot call for any ad- 
verse comment. 

I do not, however, intend to indicate that 
the fact of statements being elicited by 
questions may not be very material to an 
enquiry as to whether the confession is 
voluntary or not. On the contrary, there 
are circumstances in which it may be a 
most material fact, for, unhappily, not 


(18) (1898) Rattan Lall’s (Unreported Criminal 
Cases) 679. 
(14) 15 W. R. Cr, Tin, 
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. merely involuntary, but actually false con- 
fessions come before the Courts. Indeed, it 
may be a question whether such a confes- 
sion has not come to light in the course of 
these proceedings, as it has been stated 
before us by Mr. Norton that, for one of 
the attempted outrages on the late Lieutenant- 
Governor, disclosed by the confessions in 
: this case, certain coolies have been tried 
and convicted and are still in prison, part 
of the evidence against them being their 
own confessions. - If the confessions in this 
case are true, then, as Mr. Norton has 
remarked, there may be reason to apprehend 
that those coolies have been improperly con- 
victed. . Mr. Norton, who appeared for the 
Crown in that case as well as this, has sub- 
mitted that the Government should be moved 
by us to release those coolies. It ix outside 
our province to investigato this matter, but, 
no doubt, it will be made the subiect Se 
careful enquiry by the Government, if this 
has not already been done, and the represen- 
tation of counsel foc the Crown willbe brought 
to the notice of the Government. 

I will defer for the present considering 
how far the individual confessions in this case, 
are or are not voluntary, for this enquiry 
will be more conveniently pursued as each 
confession comes to be separately consider- 
ed. But, apart from this, the result is that, 
in my opinion, Mr. Birley has complied with 
all the provisions prescribed by section 164 
of the Criminal Procedure Code, so that the 
presumption indicated in section 80 of the 
Evidence Act applies. In addition to that, 
he has given evidence atthe trial affirming 
his belief that the confessions were volun- 
tary, and, in the circumstances, I hold that 
the confessions have properly been admitted 
in evidence by the Sessions Judge. The 
Sessions Judge has relied largely on these 
confessions, and in this I think he was 
justified; for, while fully realising the 
caution and reserve with which confessions 
must ordinarily -be accepted, those with 
which we are concerned in this case are so 
exceptional as not to create in my mind the 
slightest apprehension of sinister influence or 
pressure. 

[His Lordship then dealt with the evi- 
dence of the watch or shadowing witnesses, 
and continued :] 

Next, Mr. Das attacked the searches and 
has urged that, even if there was jurisdic. 
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tion to direct the issue of search warrants 
as I hold there was, still the provisions of 
the Criminal Procedure Code bave been com- 
pletely disregarded. On this assumption he 
has contended that the evidence discovered 
by the searches is not admissible, but to this 
view I cannot accede. For, without in any 
way countenancing disregard of the provisions 
prescribed by the Code, I hold that what 
would otherwise be relevant does not become 
irrelevant because it was discovered in the 
course of a search in which those provisions 
were disregarded. As Jimutavahana yith his 
shrewd common sense observes— a fact can- 
not be altered by 100 texts,” and as his com- 
mentator quaintly remarks: “Jf a Brahmana 
be slain, the precept ‘slay nota Brahmana’ 
does not annul the murder.” But the ab- 
sence of the precautions designed by the 
legislature lends support to the argument that 
the alleged discovery. should be carefully 
scrutinized. In this case there do seem to 
have been some irregularities. In the case 
of some searches there were not the two 
witnesses directed by tke Code, while ih the 
case of others it is at least problematical 
whether the witnesses called in comply with 
the statutory test of being “respectableinhabi- 
tants of the locality.” ` 

But it isthe searches at the garden that 
have been most vigorously attacked. The 
first of these was on the 2nd May, and was. 
conducted by several police officers. The 
search witnesses were three—Sheikh Wazir, 
Sheikh Mongln and Sheikh Mengree,—but 
they were not called as witnesses at the trial. 
The Code requires that a list of all things 
seized in the course of the search and of the 
placesin which they are respectively found 
shall be prepared by the officer or other per- 
son making the search and signed by the wit- 
nesses and a copy of the list prepared signed 
by the witnesses is to be delivered to the oc- 
cupantat his request (section 103). Lists 
were prepared in consequence ofthis search, 
but one of the questions is whether, as the 
prosecution allege, they were prepared at the 
time in the garden, or, as the defence contend, 
subsequently atthe police station. Notwith- 
standing the sworn testimony, I am doubt- ` 
ful whether the search lists were completed. 
at the garden, The alteration on the th 
sheet of the hours of search hardly agrees 
with the theory that it was a contemporaneous 
record; the presence of fourteen names at 
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the head of the search list instead of 18 is 
to some extent remarkable, and the appear- 


ance on documents found at 15 Gopi Mohan ` 


Dutt’s Lane of the signature of garden wit- 
nesses is calculated to rouse doubt and cer- 
tainly points to some degree of confusion at 
the Park Street police station. On the 
whole, I am not convinced that the search 
list was completed at the garden. But this 
is more a matter ofform than of substance, 
except so far as it necessitates careful en- 
quiry as towhether the articles and docu- 
ments shown in the garden list were in fact 
found in the garden. And in the view I 
take, this is only of importance in reference 
to item 84, forin view of Arabinda Ghose’s 
acquittal the alleged discovery of Exhibit 
1125 at the garden loses its significance. 

His lordship then referred to 
documents discovered at the various 
searches, which were made exhibits in the 
case, and continued :] ' 

In dealing with documentary evidence, 
it is necessary to keep carefully in view the 
use to which it can legitimately be put, baving 
regard to the proof by which it is brought on 
to the record. A documentmay, for example, 
be used in evidence for the purpose of affect- 
ing some one with knowledge of its contents, 
regardless of whether those contents are true 
or false, or for the purposeof provingthe truth 
of that which it contains ; but from the fact 
that a document may be relevant for the first 
purpose, it by no means follows.that it is re- 
levant also for the second. 
$h This distinction is so obvious that I should 
not have deemed it necessary to refer to 
it, but for the course this case has taken 
before us. Excluding for the moment ex- 
ceptional cases, there can be no doubt as 
to the general rule that the fact that a 
statement is made ina private document is 
not by itself proof of its truth or any more 
admissible to prove the truth of the matter 
stated than an oral statement by the same 
person would be. Writing does not by itself 
give any greater sanction to the statement, 
or take the place of the sanction imposed by 
law. But at the same time a statement, 
whether oral or written, can be used against 
a person to prove the truth of the matter 
stated, if, as against him, it can be regard- 
ed as an admission. But the facts must be 
proved by wite of which it can be treated as 
admission. a 
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If the admission was actually written by 
him, and itis on this ground that itis sought 
to be used, then the fact that it was so written 
must be proved by those methods which the 
law allows. : 

The ordinary methods of proving hand- 
writings are (7) by calling as a witness a 
person who wrote the document or saw it 
written, or who is qualified to express an 
opinion as to the handwriting by virtue of 
section 47 of the Evidence Act; (či) by a 
comparison of handwriting as provided in 
section 78 of the Evidence Act ; and (it) by 
the admission of the person against whom 
the document istendered. A document does 
not prove itself, nor is an unproved signature 
proof of its having been written by the person 


- whose signature it purports to bear. 


In applying the provisions of section 73 of 
the Evidence Act it is important not to 
lose sight of its exactterms. It does nat 
sanction the comparison of any two docu- 
ments, but requires that the writing with 
which the comparison is to be made, or the 
standard writing as it may be called, shall 
be admitted or proved to have been written 
by the person to whom it is attributed, and 
next the writing to be compared with the 
standard or, in other werds, the disputed 
writing, must purport to have been written by 
the same person, that is to say the writing 
itself must state or indicate that it was writ- 
ten by that person. ; 

The section does not specifically state 
by whom the comparison may be made, 
though the second paragraph of the section 
dealing with a related subject expressly pro- 
vides by way of contrast that in that parti- 
cular connection the Court may make the 
comparison. 

‘In this case we are told that a comparison 
was made by the learned Sessions Judge out 
of Court after the conclusion of the argu- 
ments, but whether with the assistance of 
the assessors or not does not appear. If 
there was no submission of this question to 
the assessors, it may be a question how far 
this was not an irregularity. Theresult has 
been that ona comparison so conducted the 
learned Sessions Judge, without in all cases 
observing the precise terms of the section 
has held certain writings to be those of one 
or other of the accused without having invited 
or heard arguments from their counsel on this 
point. Icannot think this was a proper 


372 
BARINDRA KUMAR V. EMPEROR, 


‘course to pursue: a comparison of handwrit- 
ing is at all times as a mode of proof 
hazardous and inconclusive, and especially 
when it is made by one not conversant 
with the subject and without such guidance 
as might be derived from the arguments of 
counsel and the evidence of experts. In 
Phoodee Bibee v. Gobind Chunder Roy (15), 
it was said by the Court that “a comparison 
of signature is a modeof ascertaining the truth 
which ought to be used with very great care 
and caution.” 

` Tn this case no experb has been called to 
assist the Court, and- not because no expert 
was available: there is, it is well-known, a 
Government expert as to handwriting, and 
certain of the documents in this case bear a 
stamp which shows that they have been 
submitted to them. It is true that the opi- 
nions of experts on haudwriting meet with 
their full share of disparagement at times, 
but at any rate there is this use in their em- 
ployment, that the appearances on which 
they rely aredisclosed, and can thus be sup- 
ported or criticised, whereas an opinion form- 
ed by a Judge in the privacy of his own 
room is subject to no such check. And that 
the aid of an expert may ba of value was 
clearly the opinion of so distinguished a 
Judge as Mr. Justice Blackburn, who in 
Reg. y. Harvey (16) refused to allow com- 
parison to be made without the help of ex- 
perts. But whether there has been irregu- 
larity or not is of no great moment in the 
view I take, for after making such com- 
parison as the section permits, I am unable to 
hoid that in any cise handwriting has been 
proved by this method. 

But to be an admission, it is not necessary 
that a document should have been written 
by the person against whom itis sought to 
be used: it is sufficient ifit be proved that 
the document has been in hig possession, and 
that his conduct in reference to it has been 
such as to create an infereuca that he was 
aware of its contents and admitted their ac- 
curacy. Unless this ba done, the document 
cannot be used as proof of its contents. 


What conduct would properly give rise to 
such an inference must necessarily depend on 
‘the circumstances of each case. Mere pos- 
‘session of letters would not ordinarily go for 


much, and the value of such possession must 
(15) 22 W. R. 272. 
_ Gey. (1869) :11 Cox O. O. 546. - 
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largely depend upou whether it can bẹ shown 
that their contents have been recognised and 
adopted by the replies they may have 
elicited, or the conduct they may have in- 
spired. If no such consequence can be traced, 
their value must necessarily be materially 
discounted, 

Considerable use has been made of the 
provisions of section 10 of the Evidence Act 
in the present case, and it, therefore, is im- 
portant to observe that its operation is strictly 
conditional upon there being reasonable ground 
to believe that two or more persons have 
conspired together to commit an offence. Re- 
gard mustalso be had to the limits within 
which this class of evidence can be used. 

Section 80 of the Evidence Act may also 
here be noticed as of cognate bearing, for 
by its terms the Court “may take into con- 
sideration” the confession of-one of several 
persons jointly tried for the same offence 
against his co-accused as well as against him- 
self. ‘The confession is not evidence against 
the co-accused in the sense that a conviction 
on that alone could be supported ; it can only 
be taken into consideration, that is to sy, it 
can lend assurance to otherevidence. The con- 
fessions in this case have been largely employ- 
ed for this purpose. 

[His Lordship then examined the conten- 
tion of the prosecution that the “Jugantar” 
newspaper was a limb of the conspiracy, and 
proceeded ; 

I have already dealt with the legal ob- 
jections to the charges, and it -will now 


. be convenient that I should discuss generally, 


and not in relation to any individual case, the 
legal aspect of these charges. They are all 
based on sections 121, 121A, and 122 of the 
Indian Penal Code. 

Section 121 is in these terms:—‘ Whoever 
wages war against the Queen, or attempts to 
wage such war, or abets the waging of such 
war, shall be punished with death, or trans- 
portation for life, and shall forfeit all his 
property.” 

Itis argued on behalf of the Crown that 


“it was intended by the framers of the Indian 


Penal Code to reproduce the English law 
of treason in its entirety, that is to say, 
not only the Statute Law, but also the in- 
terpretation placed on it by the cases. But 
any one who has studied the history of sec- 
tion 121,-which wasa part of the law of the 
land before its incorporation in the Indian - 
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Penal Code, and the literature on the subject, 
` must kaow that this was not the intention of 
those who framed the provision. 

As, in my opinion, the first batch of appel- 
lants could not legally ba convicted of an 
offence under section 121, and, as in the view 
T take of the facts establishedagainst the rest, 
no offence under the section has been establish- 
ed, I think itright to refrain from discussing 
in detail the meaning ofsection 121. for in the 
circumstances the question does not arise. 
Still I consider the view originally taken by 
the Government that the case did not fall 


within section 121 was manifestly right, and 


the change from this view, induced as has been 
indicated, was mistaken. 

So far as conspiracy is charged, the case 
rests on section 121A, which provides that, 

“Whoever within or without British India 
conspires to commit any of the offences 
punishable by section 12], or to deprive the 
Queen of the sovereignty of British India, or 
of any part thereof, or conspires to overawe, 
by means of criminal force or the show of 
criminal force, the Government of India or 
any Local Government, shall be punished with 
transportation for life or any shorter term, or 
with imprisonment of either description which 
may extend to ten years.” 

“Explanation. To constitute a conspiracy 
under this section, it is not necessary that any 
act or illegal omission shall take place in pur- 
suance thereof.” f 

“A conspiracy,” it has been said, 
sists not merely in the intention of two or 
more, but in the agreement of two or more 
to do an unlawfel act, or to do a lawful act 
by unlawful means. So long as such a design 
rests in intention only, itis zot indictable. 
When two agree to carry it into effect, the 
very plot is an act in itself, and the act of 
each of the parties, promise against promise, 
actus contra actum, capable of being enforced, 
iflawful, punishable if fora criminal object 
or for the use of criminal means . 

The number and the compact give weight and 
cause danger” [Mulcahy v.. Queen (17) ]. 

_ One of the assessors in coming to the con- 
clusion that there was no conspiracy seems 
to have been influenced by the view that 
there was not “an immediate purpose,” but 
that the objective was “a far-off revolution.” 
But the question to be determined is whether 


(17) (1868) L. R. 3 H. T. 306 at p. 317; scc. Ir. 
Rel 0. L. 18, 
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there was an agreement between two or more 

of the accused to do all or any of the un- 

lawful avts charged.’ The fact that the pur- 

pose was not immediate, if it be a fact 

would only bə material in so fur as it might 
bring the matter within the saving operation 

of section 95 of the Indian Penal Code, but IL- 
can find no trace of any suggestion to that 

effect before the Court of Session, and certain- 
ly no reference has been made in this Court to 

that section. 

. Barin in his confession, no doubt, speaks of 

a far-off- revolution, but then he goes on to 

say that they wished to be ready for it, and 

8) were collecting weapons in small quantities. 

Major Black, the Chemical Examiner, says that 

taking all the articles he had seen from all the 

places. he should take the costs to be from 

Rs. 5,030 to Rs. 6,000, and the overt acts 

disclosed by the evidence, though “nob in 

themselves a waging of war, make it plain 

that there was no reluctance to use explo- 

sives to the peril of human life and for the 

purposes of assassination. It is, therefore, 

impossible to treat the conspiracy charged 

as childish or negligible: to those who were 

members of it the movement meant some- 


thing that was real and earnest, and it does 


not detract from the quality of the offence 
that the object in view was not likely to be 
realized, though this may be relevant to the 
question of punishment where the offence is 
established. 

Though te establish the charge of conspiracy 
there must be agreement, there need not be 
proof of direct meeting or combination, nor 
need the parties be brought into each other’s 
presence; the agreement may be inferred from 
circumstances raising a presumption of a com- 


“mon concerted plan to carry out the unlawful 


design. 

So again it is not necessary that all should 
have joined in the scheme from the first ; those 
who come inata later stage are equally guilty, 
provided the agreement be proved. And this 
leads me to notice an argument advanced on 
behalf of the defence that all charged as 
conspirators must be convicted or all acquitted. 
The Queen v. Manning 18) was cited as an 
authority for this proposition, but that case 
turns on the fact that only two persons were 
charged, so that both had to be convicted., 
And this for a very good reason. An agree- 


ment implies the concert of at least two 
(18) (1884) 12 Q. B. D. 241,53 L. T. Q.B. 466; 53 L. 
J, Rep. M. C. 85; 51 L.T. 121; 32 W.R. 720; 48 J.P. 536, 
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persons, so that ew vi termini there cannot be 
a conspiracy of one. Though this is somewhat 
obscured by the line of reasoning in the judg- 
ments, the fact is placed beyond doubt by the 
. judgment of Wright, J., in King v. Plummer 
(19). The objection, therefore, fails. 

Though the appellants have, with a few 
exceptions, all been convicted under section 
122 as well as under sections 121 and 1214, it 
is conceded by Mr. Norton that what is 
established under section 122 really is a part 
of, and goes to make up the offence urder 
section 121A, so that a separate conviction 
and punishment under section 122 is not 
sought by the Crown. 

Another matter to which I desire to allude 
is the general characterofthe evidence. From 
the nature of the case it is to a large extent 
circumstantial, andin dealing with it the rules 
specially. applicable must be borne in mind. 
There is always the danger in a case like the 
present that conjecture or suspicion may take 
the place of legal proof, and, therefore, it is 
right to recall the warning addressed by Mr. 
Baron Alderson to the Jury in Reg. v. Hodge 
(20), where he said “the mind was apt to 
take a pleasure in adapting circumstances to 
one another, and even in straining them a 
little, if need be, to force them to form parts 
of one connected whole ; and the more ingen- 
ious the mind of the individual, the more 
likely was it, considering such matters, to 
overreach and mislead itself, to supply some 
little link that is wanting, to take for granted 
some fact consistent with its previous theo- 
ries and necessary to render them complete.” 


The mass of materia] that has found its 
way on to the records in this case, sometimes 
without a clear perception of the extent to 
which it was admissible, has made our task 
peculiarly difficult, and has made it especially 
incumbent on this Court to realise and keep 
in mind that the rules of evidence cannot be 
departed from because there may be a strong 
moral conviction of guilt [Queen v. Badjoo 
Chowdhry (21) ]; for a Judge “cannot set 
himself above the law which he has to ad- 
minister, or make it or mould it to suit the 
exigencies of a particular occasion.” One 
matter noticeable in the record of the pro- 
ceedings before the Court of Session is the 
extent to which answers seem to have been 
: , (19) (1802) 2 K. B. 389; 71 L.J.K.B. 805; 66 J. P, 647; 


86 L.T. 836; 18 T.L.R. 659; 51 W.R. 187; 20 Cox C.C. 243, 
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elicited from prosecution witnesses by leading 
questions put to them by counsel for the 
Crown, and this appears to have been done 
notwithstanding the objection raised by 
counsel for the defence. As I have noticed 
a similar procedure in other cases, I think 
it right to draw attention to the law govern- 
ing this matter. Section 142 of the Evi- 
dence Act provides that leading questions 
must not, if objected to by the adverse 
party, be asked in an examination-in-chief 
or in a re-examination, except with the per- 
mission of the Court. 


It is the Court, and not counsel for the 
Crown, who can determine whether leading 
questions should be permitted, and the 
responsibility for that permission rests on the‘ 
Court. Now, not only were objections made” 
by the counsel at the time, but a petition of 
objection was filed, and, from the order on 
its back, it appears that no permission was 
given by the Court, though the witness “had 
to be pressed in regard to many points.” This, 
in the opinion of the learned Judge, did not 
amount to cross-examination. But the point 
for decision was whether leading questions 
were asked, and what is a leading question is 
defined in section 141 of the Evidence Act, 
which provides that “any question suggesting 
the answer which the person putting it wishes 
or expects to receive is called a leading 
question.” ' 


[After dealing with the case of each of the 
accused on tbe merits, His Lordship con- 
cluded as follows: | A 

The result then is that the convictions and 
sentences against all the accused under 
sections 12] and 122 must be set aside, but, as 
against Barmdra Kumar Ghosh, Ullaskar 
Dutt, Upendra Nath Banerjee, Indu Bhushan 
Roy, Bibbuti Bhusan Sircar, Hrishikesh 
Kanjilal, Sudhir Kumar Sircar, Hem Chandra 
Das, Pares Chandra Maulik, Sisir Kumar 
Ghose, Nirapada Roy and Abinish Chandra 
Bhattacharjee, the convictions under section 
121A of the Indian Penal Code, should, in my 
opinion, be confirmed. 


The question of .punishment is one of con- 
siderable difficulty: those who have been 
convicted are not ordinary criminals; \they 
are forthe most part men of education, of 
strong religious instincts, and in some cases 
of considerable force of character. At the same 
time they have been convicted of one of the 


attempt whieh was 
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most serious offences against the State, in 
that they have conspired to wage war against 
the King, and the punishment must bo in 
proportion to the gravity of the offence. h 
the purpose of punishment, Barindra Kumat 
Ghosh, Ullaskar Dutt, Upendra Nath 
Banerjee and Hem Chandra Das may properly 
be grouped together, for they were the leaders 
of the society, and Ullaskar Datt and Hem 
Chandra Das actually manufactured bombs 
that were used. Wesentence each of them 
to transportation for life. The next class 
includes Bibhuti Bhusan Sirear, Hrishikesh 
Kanjilal and Indu Bhushan Roy, whose 
prominence in the society is shown by the 
part they took in one or other of the attempt- 
ed outrages disclosed by the evidence in the 
ease. Wesentence each of them to trans- 
portation for a term of ten years. : We 
sentence each of the following, i.e., Sudhir 
Kumar Sircar, Pares Chandra Manlik, 
Abinash Chandra Bhattacharjee to trans- 
portation for a. term of sevén years. We 
sentence Sisir Kumar Ghose and Nirapada 
Roy respectively to five years’ rigorous 
imprisonment. 4 
Mr. Justice Carnduff and I are divided in 
opinion as to the conviction of Krishna Jiban 
Sanyal, Sushi Kamar Sen, Birendra Chandra 
Sen, Sailendra Nath Bose, and Indra Nath 
Nandi, so the casa with our opinions thereon 
must be laid befora another Judge of the 
Court as provided in section 429 of the 
Criminal Procedure Code. i 
Carnduff, J—I agree with most, but un- 
fortunately not with all, of the conclusions 
arrived at by my lord the Chief Justice on 
this appeal. Our- difference of opinion is, in 
effect, limited to the questions whether the 
guilt of five of the appellants has been proved 


_ or not, But there are someremarks which I 


feel called upon to make, as briefly as may 


be, on my own account, both on the case as it - 


presents itself to me as a whole, and on 
certain points connected with it, although we 
are in substantial agreement regarding them. 

First, as to the facts generally, the case 
for the prosecution is that definite informa- 
tion ofthe existence of a secret society formed 
with the object of subverting the King- 
Emperor's government in India was obtained 
by the Criminal Investigation Department in 
October 1907, and that that information was 
confirmed shortly afterwards by the fatile 
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Lieutenant-Governor of Bengal’s special train 
at Naraingarh in the following December. 
In consequence, steps were taken to unravel 
the plot and expose the plotters, and detective 
police, as well as spies, were as usual 
employed towards that end. According to 
Inspector Biswas, there were as many as 
tweuty officers, from the Inspector-General 
downwards, connected with the investigation; 
but, as was only natural where the greatest 
secrecy and circumspection were essential, the 
immediate control of it seems to have re- 
mainedina few hands. Suspected persons 
were shadowed, their associates—for associ- 
ation must be the basis of all conspiracy— 
were noted, their haunts were marked, and 
suspicious movements, both of individuals and 
of materials, were watched. Vigilance was, 
we are told, re-doubled when a bomb, which 
failed to explode, was thrown into the resi- 
dence of the Maire at Chandernagore on the 
lith March 1903, and when the warning was 
received, on the 20th April, that the life of 
the former Chief Presidency Magistrate of 
Calcutta was in danger. Onthe 30th April 
two ladies were killed at Mozufferpore by 
means of a bomb evidently intended for Mr. 
Kingsford, and on the 2nd May and following 
days, further delay being felt to be impos- 
sible, the police acted upon such information 
as they had collected so far, and with 
startling results. Various places were raided, 
the first being the so-called “garden” in 
Maniktollah, belonging to the family of the 
appellant Barindra Kumar Ghose. Explo- 
sives and materials connected with the 
manufacture of explosives, as well as innumer- 
able documents and other things, some more 
or less suspicious and some apparently 
innocuous, were seized; and a number of 
dramatic arrests, followed in some instances 
by equally dramatic statements of an incrimi- 
nating character, were made. These broad 
facts are hardly dispnted and may be 
regarded as indisputable: and thus the prose- 
cution has undoubtadly had the advantage of 
starting from very firm ground. 

But, when one is at the ontset strongly 
impressed with the truth of a case as a whole, 
it is obviously all the more necessary to be 
on one’s guard against approaching with 
prejudica or unconscious bias the respective 
cases of the individuals concarned; and, as the 
learnad Chief Justice has put it, one must ba 
very careful not to allow conjecture or sas- 
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picion to take the place of legal proof. With 
all that his Lordship has observed on this 
point and as regards the necessity for adher- 
ing to the rules of evidence throughout I 
fully concur. But “legal proof” is, as it seems 
to me, neither more nor less than what is 
indicated by the definition of the ‘word 
“proved,” which is to be found in section 3 
of the Indian Evidence Act, 1872: that is to 
say, “a fact is said to be ‘proved’ when, after 
considering the matters before it, the Court 
either believes it to exist or considers its 
existence so probable that a prudent man 
ought, under the circumstances of the parti- 
cular case, to act upon the supposition that 
it exists.” When the section speaks of “the 
matters before” the Court, it means, of course, 
the matters properly before it, Whence it 
follows that, if and when irrelevant matter has 
been admittedin evidence, one must be care- 
ful—I would here refer to the provisions of 
section 167 of the Evidence Act—to exclude it 
from consideration and refuse to be in any 
degree influenced by it. But, given evidence 
on the record which is admissible, and exclud- 
ing from consideration any that may have 
been wrongly admitted, I doubt whether it is 
possible to drawa distinction between “legal 
proof” and “moral conviction.” 


I will now address myself to the attacks 
that have been made generally on the evi- 
dence for the prosecution, which may be 
described as consisting in the main of — 


() the deposition of the shadowing 
witnesses; 


(ii) the findings at the various searches; 
and 


(itd) the confessions and statements of 
certain of the appellants. 


[After dealing with the first two points, 
his Lordship took up the confessions recorded 
by the District Magistrate and continued as 
follows :—] 


The decision of the Full Bench of this 
Court in Empress v. Anuntram Singh (8) 
is now obsolete, and there is nothing in 
the present Procedure Code to incapaci- 
tate, from recording a confession under sec- 
tion 164, the Magistrate who intends even- 
tually to try the person confessing. I 
further concur in holding that the confes- 
sions were recorded under that section; for, 
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as a matter of fact, the police investigation 
had not come to an end, and the magisterial 
enquiry had not, and could not have, com- 
menced when Mr. Birley recorded them. I 
am also of opinion that, even if section 164 
were held to be inapplicable, the provisions 
of that section and of sections 342 and 364 
of the Procedure Code are not exhaustive and 
do not limit the generality of section 21 of 
the Evidence Act as to the relevance of 
admissions. Finally, as to the voluntary 
character of the confessions in this case there 
can be no question. Mr. Birley is a Magis- 
tiate of experience and standing, and he 
appears from the record itself, as well as 
from the evidence given by himon the point, 
to have done allthat in him lay, and even 
more than the law expressly requires, to 
satisfy himself that they were genuine before 
he received them. He warned each person 
that he was a Magistrate, and that any state- 
ment made to him might be used in evidence ; 
and he put direct questions as to the presence 
or absence of pressure. Itis true that the 
confessing accused had been in police 
custody for some time; but the chief of them, 
Barindra, had, immediately after the arrests 
in the garden, pointed out the most damning 
evidence,on the spot, nob only to the police, 
but to Major Black, I.M. S., the Chemical 
Examiner, also. Moreover, the education and 
intelligence of the accused, the tenorof their 
coufessions, and especially the reasons for 
confessing vouchsafed by Barindra and 
repeated by some of the others, all point to 
the one conclusion that they were free agents. 
It has, however, been objected that their 
confessions were made in answer to enquiries, 
and that no question ought to have been put 
to any of them beyond some such initial query 
as “What do you wish to say, if anything ?” 
Now, although section 29 of the Evidence 
Act expressly provides that a confession does 
not become irrelevant merely because it was- 
made in reply to questions no matter what 
their form, which need nothavebeen answered, 
yet there can be no doubt but that a process 
of examination may detractfrom the voluntary 
character of the transaction, and that, where 
there is ground for thinking that there has 
been any such result, the confession is vitiated 
thereby. But here there is no reason tosuspect 
anything of the kind, and the voluntary 
character of all the statements recorded by 
Mr. Birley stands unimpaired. Moreover, 
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their truth has not to this day been denied 
by any of the appellants except Sudhir Kumar 
Sirkar and Krishna Jiban Sanyal, These two 
retracted their confessions and alleged police 
pressure when they wereexamined on the 13th 
August 1908, prior to their commitment: but 
the others contented themselves with bare 
and belated withdrawals made when the trial 
began in October. And I cannot accept the 
“proposition, urged by Mr. Das, that in no 
circumstances is a Magistrate justified in 
eliciting anything from, a prisoner by inde- 
pendent enquiry. The examination provided 
for by section 342 of the Procedure Code is, 
no doubt, expressly ind advisedly now con- 
fined to the object of “enabling the accused to 
explain any circumstances appearing in the 
evidence against him ;” butthere is no such 
limitation placed by section 164, or by any 
other provision of law of which I am aware, 
and inthe stage of investigation before any 
evidence has been recorded there is obviously 
no room for the limitation. At that stage, 
and, indeed at any point other than that 
indicated in section 342, the only thing that 
is abhorrent is pressure or inducement, and 
the sole eriterion by which the fitness of an 
examination can, so far as I can see, be 
judged, is with reference to the question whe- 
ther it was voluntary or not. Therefore, 
holding as I do that Ullaskar Dutt, for 
example, was a ready and willing informant, 
I consider that the questions put to him were 
~ all proper questions, and thas when he was 
asked “Have you anything else to say ?” and 
replied “if you question me I can say,” Mr. 
Birley not only was right in putting further 
questions to him in response to the invita- 
tion, but might reasonably have been found 
fault with had he refrained from doing so. 
‘Similarly, when Barindra told the Magistrate 
that he had supplied the Mozafferpore assas- 
sins-with revolvers, the Magistrate was, I 
think,. justified in enquiring whence the 
revolvers had been obtained, whilethe reply 
“I do not wish to say” and its immediate 
acceptance as putting an end to the topic, 
show how scrupulously and admirably fair 
Mr, Birley’s treatment of the prisoner was. 
There is, however, one remark regarding 
confessions which ] am anxious to add before 
leaving the subject. For very obvious reasons, 
there can be no surer foundation for convic- 
tion. 
fessions have always been, and always will 


But, for equally obvious reasons, con~ 
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be, regarded by Judges with suspicion, and 
I trust that nothing I have said in this jadg- 
ment will be viewed as an incentive to the 
police to aim at securing evidence of this 
class. My remarks should, therefore, be read 


“with reference to the particular confessions 


before us, most, if not all, of which may be 
said to be sut generis. 

Various other points of law have been 
raised in the course of the argument at the 
Bar, and asto most of them, all I need say is 
that I concur with the learned Chief Justice. 
There are, however, three which I have 
special reasons for desiring to notice. 

First, “Mr. Das has contended that the 
Criminal Procedure Code, in so far as it 
interferes with the indefeasible right of every 
British subject, be'he European or Indian, to 
be tried by jury, is void as being ultra vires of 
the Indian Legislature; and my lord the 
Chief Justice has disposed of the contention 
by pointing out that a similar objection 
recently failed before a Special Bench of 
three Judges of this Court, constituted under 
section Il of the Indian Criminal Law 
Amendment Act of 1908, to try the case of 
the King-Hmperor v. Kartik Chundra Dutt 
and others. As that case has not been report- 
ed, as I was a member of the Special Bench 
by which it was tried, as the decision in it 
was arrived at by us sitting on the Original 
Side, and as Mr. Das pressed his contention 
in all seriousness, with great skill and at 
considerable length, I cannot refrain from 
dealing further with the point. 

Shortly put, Mr. Das’ argument is based 
upon section 22 of the Indian Councils Act, 
1861 (24 & 25 Vict. ©. 67), where it stands 
enacted by Parliament that “the Governor- 
General in Council shall not have the power 
ot making any laws and regulations which 
shall repeal or in any way affect....... any 
part of the unwritten laws or constitution of 
the United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree 
the allegiance of any person-to the Crown of 
the United Kingdom.” And he argues that, 
as allegiance and protection are reciprocally 
due from the subject and the Sovereign and 
cannot be separated, any law which attempts 


` to take away the Sovereign’s protection by 


infringing such a right, conferred to secure 
the liberty of the subject, as the right of 
trial by jury, at the same time reluxes the 
duty of the subject to observe allegiance 


~ 
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towards his Sovereign, and is, therefore, ulira 
vires. Precisely the same line of argument 
was followed in 1870, once on the Original 
Side of this Court and again on the Appellate 
in the well-known case of In the matter of 
Ameer Khan (22)in connection with the ques- 
tion, whether a writ of habeas corpus could be 
issued in respect of the detention in the 
mufassil of a Muhammadan subject of the 
Crown under the State Prisoners’ Regulation 
.of 1818 and the State Prisoners’ Act of 1858; 


and I cannot do better than quote from the ' 


judgments then given by Phear and Markby, 
JJ., when dismissing the appeal from the 
refusal of Norman, J., to issue the writ. The 
Statute under consideration on that occasion 
was section 43 of the Government of India 
Act, 1833 (8&4 Will. 4, c. £5); but the 
language was, word for word, the same as 
that re-produced above from the Statute of 
1861, which in this respect merely repealed 
and re-enacted the earlier provision. Mr. 


Justice Phear (see page 477 of the report): 


thought that the words in question “did not 
refer to any assumed conditions precedent to 
be performed by or on behalf of the Crown as 
necessary to found the allegiance of the 
subject, but to laws or principles which 
préscribed the nature of the allegiance ;” and 
he went on to say that the learned counsel 
appeared to him at this stage of his argument 
to be endeavouring to convert a pol.tical 
sentiment into a principle of law.” And Mr. 
Justice Markby (see pages 481, 482) followed 
with these trenchant observations :-— 

- “It ig said that the Act of 1858 was an 
excess of the power conferred upon the Indian 
Legislature .... because it affects that part 
of the unwritten law or constitution whereon 
allegiance depends .... Therestriction ... is 
certainly couched in language to the last 
degree vague and obscure. Possibly ‘a search 
into the discussions which preceded the Act 

“mighb suggest a meaning; but I think that is 
a dangerous method of interpretation, and I 
would rather not resort to it. I think this 
objection is-safficiently answered by what 
appears to me to be a very clear principle ; 
namely, that the allegiance of a British 
subject in no way whatever depends on the 
existence or non-existence of such a power as 
js conferred on the Governor-General by the 
Regulation of 1818. I wholly repudiate the 


* doctrine’ contended for, that the allegiance of 


` (22) 6 B. L. R, 392 at p. 459; 17 W. R. Cr. 15. 
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a subject to his Sovereign can by any possi- 
bility be legally affected by the mere with- 
drawal from the subject of any right, privilege 
or immunity whatsoever. I think the notion 
of reciprocity expressed in themaxim protectio 
trahit subjectionem, et subjectio protectionem, 
upon which this argument depends, is one 
which is wholly inadmissible in any legal 
consideration.” 

These remarks I would adopt and apply, 
mutatis mutandis, to Mr. Das's contention.in 
this case. Moreover, trial by jury.as known 
to the common law of England, that is to say,’ 
trial by the unanimous voice of twelve of 
one’s peers, is unknown in India; and it 


-seemed to Mr. Justice Harington, Mr. Justice 


Mookerjee and myself last March, as it seems 
to me to-day, that it is too late now to ques- 
tion the validity of every law regulating 
criminal procedure that has been enacted in 
this country under the Statutes of 1833 and 
1861, and the legality of every trial held, 
whether by jury or with the aid of assessors, 
in the mufassil, ‘or by jury before the 
Supreme or the High Court, during the last 
seventy-six years at least, 

Secondly, as regards thequestion of waiver, 
Lagrêe in thinking it settled by authority 
—see the decision of this Court in 1880 of 
In the matter -of the petition of Quiros (1), 
followed in 1888 by the Bombay High Court 
in Queen-Empress v. Grant (23), and in 1892 
by the Madras High Court in Queen-Empress 
v. Burtlett (24), that an European British 
subject can relinquish his right to be tried as 
such, and that the appellant, Barindra Kumar 
Ghose, did so. 
seems to have acted deliberately and after the 
fullest warning and explanation of the posi- 
tion, 

And. thirdly, I ‘agree in considering that 
the expression “wages war,” which is used 
in section 121 of the Penal Code, must be 
construed in its ordinary sense as a phrase in 
common use in the English language, and 
thet itis impossible to hold that any of the 
overt acts alleged in this case amount to the 
offence provided for by that section. The 
charge thereunder, therefore, fails on the 
merits, and the death sentences passed on 
Barindra Kumar Ghose and Ulaskar Dutt 
cannot be confirmed. 1 also think 'that there 
was no valid authority for the prosecution of 


` (28) 12 B. 561. 
(24) 16 M. 308. 


And I would add that he . 
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the first batch of the accused onthat charge, 
and I would endorse all the principles laid 
down by the learned Chief Justice in this 
connection ; but, as his Lordship has indicat- 
ed, a decision on the point is not, in the view 
which we take of the offence concerned, 
essential. 

It remains for me now only to refer to the 
cases of the appellants individually. ` As 
regards (1) Barindra Kumar Ghose, (2) 
Ullaskar Dutt, (3) Upendra Nath Banerjee, 
(4) Hem Chandra Das, (5) Bibhuti Bhusan 
Sircar, (6) Hrishikesh Kanjilal, (7) Indu 
Bhusan Roy, (8) Abinash Chandra Bhutta- 
charji, (9) Nirapada Rai, (10) Sishir Kumar 
Ghose, (11) Parseh Chandra Maulik, and 
(12) Sudhir Kumar Sircar, I agree through- 
out with the learned Chief Justice, both in 
respect of the offences charged and in respect 
_ of the reduction of some of the sentences 
proposed now that the conviction for waging 
war, for which the minimum penalty 
fixed by law is transportation for life, hag 
been ruled out. And-asto (13) Balkrishna 
Hari Kane, I also concur in thinking that 
there is room for considerable doubt, to the 
benefit of which he is, of course, entitled. But 


as regards the remaining five, namely, Susil - 


Kumar Sen, Birendra Chandra Sen, Krishna 
Jiban Sanyal, Sailendra Nath Bose and Indra- 
nath Nandi, I regret that, for reasons which 
I have recorded separately, I cannot bring 
myself into agreement with my Lord. 


[His Lordship then dealt with the case of 
Susil Kumar Sen, and proceeded to. discuss 
the ease of Birendra Chandra Sen. ] 


Mr. Deputy Superintendent Kemp (W. 7) 
swears that he (Kemp) took a packet 
out of the canvas bag and put it down on the 
ground; that Biren thereupon, in a state of 
confusion and trembling, hurriedly picked it 
up; that he (Kemp).snatched it back and en- 
quired what it was; and that Biren, then and 
there, correctly named the ingredients of the 
powder which it was eventually found to 
contain. Avcording to Inspector Abdul Nar 
(W. 16), Biren distinctly said that “he had 
made it,” adding what the Chemical Exami- 
ner, Major Black(W. 23), shows was literally 
true, namely, that “ it was not an explosive 


-yet,” and, according to Sub-Inspector Latif. - 


ud-din (W. 17), he explained that “it was 
a kind of powder made by himself, and that 
he had been preparing it as an experiment to 
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see whether it acted as an explosive or not.” 
As regards the two note-books, Mr. Kemp 
says that Biren made a statement, but what 
the statement was, it would seem from the 
Sessions Judge’s remarks, this witness was 
not allowed to say. The deposition of Abdul 
Nur, however, contains the assertion that 
Biren admitted that both the note-books had 
been written by him, while Latif-ud-din de- 
clares that Biren answered Mr. Kemp when 
the Deputy Superintendent asked him what 
the hieroglyphics in them were. Much stress 
cannot be laid on mere indications of emotions 
and the fact that Biren was confused and 
trembled, is not, of itself, of importance; but 
what he really said and did not say at the 
time is, if relevant, of very considerable value. 
And this raises the important question 
whether his statements to the police are ad- 
missible, or whether they are “confessions,” 
and, as such, ought not to have been received 
in evidence. 


In Queen v. Hurribole Chunder Ghose (25), 
Garth, C. J. and Pontifex, J., held that what 
is described in the head-note as “a statement 
in the nature of a confession” was inadmis- 
sible under section 25 of the Evidence Act, it 
having been made to a police-officer I have 
had the advantage of examining the actual 
statement.as recorded by the police-officer 
concerned in that case; and J find that the 
prisoner, the charge against whom was abet- 
ment of the use as genuine ofcertain forged 
documents, admitted that he had, at the re- 
quest of the principal accused, prepared a 
draft of.a letter of advice (evidently one of 
the forgeries), that the principal had after- 
wards told him that “he had got a great lot 
of money on the draft,” and that he had 
eventually received from the principal the 
sum of Rs. 8,300. Now this statement was 
treated, and referred to throughout, as a con- 
fession, and the Standing Counsel apparently 
never suggested that it was not, the only 
questions argued before the learned J udges 
being the questions whether Mr. Lambert, 
who had received and recorded the statement 
and who was a Magistrate as well as Deputy 
Commissioner of Police, was ‘“‘police-officer” 
within the meaning of section 25, and whether 
that section was qualified by section z6. 
The ruling, therefore, seems to be of no assist- 
ance to us here. 


(25) 10, 207. 
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The case of Queen-Hmpress v. Mathew (26), 
has also been relied upon by Mr. Das. In 
trying that case Mr. Justice Field, when 
excluding a statement made by the accused 
to a police officer, observed that the exact 
words used in such circumstances would not 
be evidence “if they amounted to an incrimi- 
nating statement,” and that the law was ‘im- 
perative in excluding what comes from an 
accused person in custody of the police, if 
it incriminates him.” But the learned Judge 
made these remarks in considering a hypothe. 
tical case put by. the Standing Counsel for 
the Crown in support of the argument that 
he was entitled to clear up a matter left in 
doubt by the cross-examination; and the 
statement which the accused, then on his trial 
for murder, was said to have made when 
arrested, was that something had happened 
‘(at the time he struck the deceased.” Now, 
as was remarked by Halsbury, As C., in 
Quinn v. Leatham (27), “a case is only an 
authority for whatit decides; and it seems 
to me that all that Mr. Justice Field decided 
in Mathews’ case was that the statement 
quoted above ‘amounted to a confession, a 
decision the justice of which, if 1 may say 
so without presumption, no one will dispute. 

Then there is the case of Queen-Hmpress v. 
Meher Ald Mullick (28), on which special re- 
liance has been placed by the defence. In 
that instance three persons, Meher, Bhutto 
and Torab, were accused of having murdered 
one Hurree, the theory for the prosecution 
being that the deceased had been strangled 
ag the outcome of a dispute over a bill present- 
ed by himto Meher. The statements to the 
police, which were objected to as inadmis- 
sible, were statements made by Torab. 
“Hurree,” Torab was said to have told the 
“eame here yesterday at 1 P. w. Hur- 


police, < 
ree and I and Bhutto and Meher Ali were 
seated in this room looking over his 


(Hurree’s) account, when Hurree took sick 
with cholera; he went out three times to ease 
himselfand came back andsat down, when angry 
words passed between him and Meher Ali. 

He appears also to have gone on to describe 
how Meher Ali “pushed Hurree in the throat 

and made him insensible, and how the corpse 
was afterwards removed in a box. Mr. Jus- 
tice Wilson, having—so the report runs— 


26) 10 0, 1022. | i | 
a (1901) A. O. 495; 70 L. J. P. C. 16; 85 L. T. 


289; 50 W. R. 139; 66 J. P. 708. 
(28) 15 ©. 589. 


taken time till the following morning to con- 
sider the question, stated that he had come 
to the conclusion that evidence of these state- 
ments could not be given, but his Lordship 
gave no reasons, nor did he attempt to lay 
down any rule or enunciate any principle. 
Again, I venture to make the remark with 
which I concluded my notice of Mathew’s 
case (26). ‘ 

In Imperatrix v. Pandharinath (29) the 
charge was one of altering a forged cheque, 
and a policeman deposed that he had put the 
cheque into the accused’s hands and asked 
him whence he had obtained it, the accused’s 
reply being that he had got it from a certain 
Kisan. Melvill and Kemball,-JJ., refused 
toadmit the statement, pointing out that 
although it was probably made in self-excul- 
pation, “it was nevertheless an admission of 
a criminating circumstance, on which the 
prosecution mainly relied, and (which) formed 
indeed, the most important, part of evidence 
against the accused.” .They thought that 
“such an admission came properly within. the 
rule of exclusion,” and they consequently ex- 
cluded it. 

In Queen-Empress v. Javecharam (30) the 
following were the facts. Javecharam, a 
ticket-collector on the railway, was accused 
of having sold the Railway Company’s tickets 
and mis-appropriated the proceeds, and one 
Ahmed was.tried with him for having dis- 
honestly received the stolen property,” 
namely, some of the tickets, which he also 
had been detected inthe act of selling. 
Ahmed told the police that he had received 
these tickets from Javecharam, and Jardine 
and Ranade, JJ., ruled the statement out as 
inadmissible. They held, following Im- 
peratriu vy. Pandharinath (29) that it was | 
“an admission of a eriminating circumstance 
on which the prosecution evidently relied 
and which had weighed with the Magistrate 
in his jadgment on the facts,” and that its 
admission was, therefore, ‘‘conirary to sections 

` 25 and 26 of the Indian Evidence Act.” 


Per contra, Phear, J., in Queen v. Macdonald 
(30) pointed out that the Evidence Act had 
made a distinction between admissions and con- 
fessions,and allowedin evidence the statement 
made to a police-officer by a person arrested 
for theft and dishonest possession in respect. 

(29) 6 B. 34, j 

(30) 19 B. 363. K à ‘ 

(31) 10 B. L. R. App. 2. 
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ofa watch, chain and- cash, that his sister 
had given him the watch and the cash, and 
that he had bought the chain. Mr. Justice 
Prinsep acted apparently on the sams distinc- 


tionin Bmpressv. Dabee Persnad (32) but that 


case is not helpful, because the tenor of the 
accuged’s statement does not appear from 
the report. And in construing the pro- 
‘visions of section 148 of the Criminal 
Procedure Code of 1861, which correspond- 
ed with, and were’ replaced by,’ thoss 
of section 25 of the Mvidence Act, but referr- 
ed to “confessions or admissions of guilt” 
aud were, therefore, expressed in rather 
more, than less, comprehensive terms, Couch, 
C. J., had, in Queen v. Amir Khan (38), 
indicated, asit seems to me, the view that 
what an accused person has said to the 
police may nob, though damaging, amount to 
a confession or an admission of guilt such as 
was then contemplated by the law. 
Finally, in the most recent case of the 
Emperor v. Mahomed Ebrahim (84) the ac- 
cused was tried for the theft ofa box, and 
a policeman gave evidence to the effect that 
he had seen him carrying the box at night, 
and that, when challenged, he had stated 
that the box was hisown. The statement 
was found to-be false, but ib was neverthe- 
-less held by Crowe and Chandavarkar, JJ., 
to have been rightly admitted, “In order to 
determine,” said the learned Judges, 
“whether the statement is a confession of 
guilt or an admission ofa criminating cir- 
cumstance, we must look to the statement 
itself. Here the statement of the accused 
was merely that the box belonged to him ; it 
was no admission whatever of any criminat- 
ing circumstance. Tt was, therefore, admis- 
sible, The statement held to be inadmissible 
in Imperatriz y. Pandharinath (29) was of a 
different character. There the accused’s 
statement admitted possession of a cheque 
alleged to be forged. It was an admission of 
one of the criminating circumstances which 
-. went to make up the offence charged agains 
the accused. Inthe present case the state- 
ment does not amount, directly or indirectly, 
to an admission of any criminating circum- 
stance, and is, therefore, outside the principle 
of the ruling cited.” 
«~ In the result, itseems to me that each case 
(32) 6 C. 580; 70, L. R. 541. 


_ (88) 9 B. L. R. 36 at p. 72; 12 W, R. Or. 15. 
(84) 5 Bom, L, R. 312. 
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must be decided as it arises with referenca 
to the question whether the particular state- 
ment concerned, whether it be positive or 
negative, verbal or expressed by conduct, is or 
isnot a confession.’ Herel am of opinion 
that not one of the statements attributed to 
Biren is an admission of guilt, and I consider 
that, although they undoubtedly tell against 
him, they were rightly received and re- 
corded by the Court below. I am also satis- 
fied that they were actually made. 


[After discussing the evidence against 
Krishna Jiban Sanyal, Sailendra Nath Bose 
His Lordship proceeded:—]| 
“There then arises the question whether 
Indranath’s association with Taranath at any 
time has been established, and this depends 
toa large extent upon the answer to the fur- 
ther question whether certain of the letters 


‘found at the search of 4 Raja’s Lane can be 


attributed to Indranath. Now, it is clear 
that the handwriting of these letters has not 
baen proved in any of what may be styled 


‘the stereotyped methods of proving hand- 


writing ; for only one of those methods, and 
that the least reliable of all, namely, unaided 
comparison by the Court, seems to have been 
available. And even that method was resort- 
ed to under almost impossible conditions, 
because the sole standard of comparison 
was Indranath’s signature, description and 
address, atl in English, whereas the letters, 
apart from the superscriptioas, are practical - 
ly all in Bengali. The supposed author 
did not himself break silence either to admit 
or to deny the writing of any of them. His 
co-director Reghnnath, declared that he was 
unacquainted with his Bengali signature and 
“not much familiar with his writing,” while 
Mr. Norton seems to have eithér omitted to 
put, or refrained from putting, to Pabitra 
anything but Indranath’s writing in Mnglish 
on the articles of association. Expert opi- 
nion on the point was not offered; and, 
even if it had been given in favour of 
identity, it could hardly, in the circumstances 
described above, have been of any real value 
or cogency. The stereotyped method of proof 
thus went by the wall. But Iam unable to 
concede, and I can find no authority for the 
proposition, that a particular individual’s 
authorship of a document cannot be establish- 
ed by the force of circumstantial evidence. 
Best, in discussing the subject of’ proof of 
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handwriting under English law, begins— 
see Best on Evidence, edition 10, page 213— 
by expressly excluding cases in which the 
fact that a certain document was written is 
inferred from circumstances; and under 
the law as codified for usin India, circum- 
stantial evidence seams to me to be admis- 
sible in this, asin almost every other, con- 
nection. The stereotyped methods of proof 
are the usual methods, and that is probably 
why there is little assistance to be deriv- 
ed from the Law Reports on the point, 
which has consequently been argued before 
us as if it were one of first impression, 
There are, however, three cases reported 
in India which [ have been able to trace, 
and these appear to mé to support the view 
which I favour. In Neel Kanto Pandit v. 
Juggobundhoo Ghose (85) Mr. Justice Markby 
pointed out that section 67 of the Evidence 
Act had laid down norule whatever as to 
the kind of proof of handwriting that must 
be given, but had left it as before, en- 
tirely to the discretion of the presiding 
Judge of fact to determine what satisfied 
him that a particular document was a genuine 
one. The remarks of Couch, ©. J., in Abdool 
Ali v. Abdoor Rahman (86) also tend to ne- 
gative the idea that section 67 is in any 
way restrictive. And Farran, J.,in Abdulla 
Paru v. Gannibai (87) observed that proof 
of handwriting “might, of course, be by any 
ef the recognised modes of proof, and, 
amongst others, by statements admissible 
under section 32.” And one can readily 
imagine cases in which circumstantial evi- 
dence might ba immeasurably superior to 
most, if not all, of the stereotyped media 
of proof. For example, A, whose credit 
is unimpeachable, is able to swear that B 
was the sole occupant of a room, and that 
as soon as B- left it, he (A) entered and 
found a letter, with the ink still wet, 
lying .on the table. There could be no more 
convincing and conclusive evidence that B 
wrote that letter, however feigned the 
handwriting might be, however unlike B’s 
ordinary penmanship, however strong B’s 
denial. I cannot believe that the law would 
reject such evidence; 1 can find nothing 
in ‘the Evidence Act to exclude it; but, 
on the contrary, it seems to me that it 


| (33) 12 B. L: R. App. 18. 
_ (36) 21-W, R. 429. 
1 Br 690. 
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would be admissible under section 6, or 
section 7, or section 9, or section 11, and I 
consider that those provisions may be ap- 
pealed to here. A 

Note. The case of the five prisoners, 
Krishna Jiban Sanyal, Susil Kumar Sen, 
Indranath Nandi, Birendra Chunder Sen and 
Sailendra Nath Bose, as to the guilt of 
whom their Lordships differad in opinion, 
was referred to Mr. Justice Harington, who, 
after re-hearing the case of these prisoners, 
acquitted the three first, and convicted the 
remaining two under section 121A of the 
Penal Code. 


CALCUTTA HIGH COURT. 
Sacoxp Civis APeasu No. 1033 or 1998S. 
August 6, 1910. | 
Present: —Mr, Justica Richardson anl 
Mr. Justice Vincent. 
INDU BHUSHAN ACHARYA AND orasas 
PLAINTIFFS ——APPBLLANTS 
VETSUS 
SAILAJA SUNDARI BARMANYA— 


Daranpant—RESPONDENT. 

Party —Purtition suit—lenant under owner of half 
share of proprietary title suing for partition—-Ouwner of 
other half share alone made defendant ~Whether plain- 
tifs landlord ought to be made party. 

The plaintiffs sued for the partition of certain jamas 
to a half share of which they are entitled as tenants 
undor M, the ownor of a half share of the proprietary 
title. The title to possession of the remaining half 
sharesof the jumas was in 8, the owner of the remaining 
half hare of the proprietary title. The proprietors 
as between themselves were undivided in respect of the 
The suit had been brought against S alono. 
Whe first Court decreed the suit, but the lower 
appellate Court set aside the decree and remanded 
the suit for the purpose of giving the plaintiffs an 
opportunity to bring M. onthe ‘record: 

Held, that M was, if uot a necessary party, at least 
a proper party to the suit as his presence was necessary 
in order to enable the Court effectually and completely 
to adjudicate upon and settle all the questions involved 
in it, and that the order of the lower appellate Court 
was "right. 

Chudasama v. Par tapsang, 28 B. 209; 6 Bom. L. R. 
937, referred to. 

Appeal from the decree of the District 


Judge of Murshidabad,' dated February 
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28, 1908, reversing that of the Munsif of 
Berhámporo dated June 13 and 29, 1907. 
Babu Baikuntha Nath Dus, for the Appel- 
‘lant. 
Babu Ram Chandra Majumdar, 
spondent. 


the for Re- 


Judgment. 

Richardson, )—The question for consider- 
ation on this appeal is whether the decree 
of the learned District Judge, so far as it set 
aside the first Court’s preliminary decree for 
partition and the final decree confirming the 
partition effected bya Commissioner, and so 
far as it remands the suit for the purpose of 
giving the plaintiffs an opportunity to bring 
the heirs of Madhu Sundari on the record as 
parties, can be ‘supported. 


As to the facts, Sailaja Sundari, the defen- 
dant in the suit and respondent before us, 
and the deceased Madhu Sundari were co- 
proprietors in equal shares of the four jamas 
to which the suit relates. The plaintiffs, 
{the appellants before us) sue as tenants 
under the heirs of Madhu Sundari of the 
half share which belonged to her. 


The history of the plaintiff's title as tenants 
is as follows. Jt appears that one Kali Nath 
Dutta, who was atone time the joint Manager 
of the two ladies, purchased the four jamas 
in his own name ata sale held in execution 
of a money-decree against the then tenants 
and was thereupon treated by Madhu Sundari 
as the tenant of the jamas. Subsequently 
Madhu Sundari obtained a decree against 
him for her share of the rent, and in exe- 
cution of that decree the right, title and 
interest of Kali Nath Dutta in the jamas was 
sold at auction and purchased by Uttama 
Sundary, the mother and .predecessor of the 
plaintiffs. Uttama Sundari was unable to 
obtain possession and instituted a suit to 
which Madhu Sundari and Sailaja Sundari 
were with others made defendants. In that 
suit there: was a controversy raised by 
Sailaja Sundari as to the character in which 
Kali Nath Dutta had purchased the jamas, 
whether as benamdar for herself and Madhu 
Sundari or on his own behalf, In the result 
the suit was dismissed as against Sailaja 
Sundari but as against Madhi Sundari it 
was ordered that Uttama Sundari should 
obtain possession of a half share of the jamas 
as Madhu Sundari’s tenant. The order to 
this effect in the judgment of the District 


Judge (Mr, Webster) before whom the suit 
came in appeal is quite clear. 

As the jamas had not been partitioned 
between Madhu Sundari and Sailaja Sundari, 
the effect of the decree was to entitle Uttama 
Sundari to possession as tenant of a half 
share of the jamos jointly with Sailaja 
Sundari entitled as proprietor to possession 
of the other half. This is clear from para- 
graph 3 of the plaint in the present suit, 
which is a suit for partition, and a natural 
sequal to the former suit. 

I have given the details in order to show 
what the precise position is. The plaintiffs 
are suing for the partition of four jamas to a 
half share of which they are entitled as 
tenants under the owners of a half share of 
the proprietary title, «zz. the heirs of 
Madhu Sundari. The title to possession of 
the remaining half share of the jamas is in 


‘the owner of the remaining half share of the 


proprietary title, viz., Satlaji Sundari, and the 
proprietors, as between themselves, are un- 
divided in respect of the jamas. The suit has 
been brought against Sailaja Sandari alone. 
The judgment and decree of the learned 
District Judge, which the plaintiffs now seek 
to impugn, rest on the basis that the heirs of 
Madhu Sundari are, as the defendant has 


from the first contended, necessary parties 


to the suit and the only question which has 
been argued before us is whether the District 
Judge is right or wrong on this point. Now 
so far as the Civil Procedure Code is concern- 
ed, it may be that the express provisions of 
the Code on the subject do not go beyond 
giving the Court ample powers to add, as 
parties toa sait, persons who ought to be’ 
parties or whose presence ‘is necessary in 
order to enable the Court effectually and. 
completely to adjudicate upon and settle all 
the questions involved init. Beyond giving 
those powers, it may be that the Code affords 
little or no encouragement to the dismissal of 
a suit merely on the ground of a non-joinder. 
But from the nature of a suit or the parti- 
cular law or rales applicable to its subject-. 
matter, it may follow that certain persons are, 
not merely proper parties in the sense that it 
is convenient that they should be parties but 
in the sense thatin their absence the suit 
cannot be maintained at all. In the present 
suit I concur with the District Judge that the. 
heirs of Madhu Sundari are necessary, parties” 
in the sense I have indicated. I think that 
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it would have been open to the District 
Judge, as he indeed recognized, to go even 
further than he did and to dismiss the suit. 
He did not take that course because, as he 
gays, it was on the finding of the lower Court 
that the suib proceeded with .the defect 
unremedied.” The true position appears in 
the answer to the question, what is the right 
which the plaintiffs are seeking to establish ? 
The right isa right not only as against 
the defendant but also as against their own 
landlords, the heirs of Madhu Sundari, 
to be put in possession of the half share be- 
longing to the latter or rather the half share 
which would belong to the latter on a 
partition of the proprietary title. How can 
that half share be defined: except in a suit 
to which the proprietors are all parties? It 
is hardly necessary to refer to the many 
authorities which declare that all the persons 
interested are necessary parties to a suit for 
partition, but reference may be made to the 
case of Chudasama v. Partap Sang (1), in 
which two cases of this Court are cited. It 
is idle, in my opinion, for the plaintiffs to 
’ contend that the suit is against the defendant 
merely as co-teuant with them of the four 
jamas. If the defendant can be considered a 
tenant atall, she can only be regarded for 
the purposes of the present suit as a tenant 
of the half share which would belong to 
herself as co-proprietor on a partition of the 
proprietary title, just as the plaintiffs must 
be regarded as tenants of the halfshare which 
would on partition belong to the heirs of 
Madhu Sundari, and what these half shares 
are, can only be defined in a suit to which 
all the co-proprietors are parties. What has 
to be partitioned is the land and for the 
purpose in view, the tenant right must follow 
the proprietary right and cannot be abstract- 
ed from it and dealt with separately, The 
case of Parbati Ohurn Deb v. Atnuddeen (2) 
appears to go even further than it is necessary 
to go for the purposes of the present case. 

Again if the heirs of Madhu Sundari are 
not necessary parties, they are certainly 
proper parties to the suit because their pre- 
sence is necessary in order to enable the 
Court effectually and completely to adjudi- 
cate upon and settle all the questions involved 
init. Ifthe decrees of the first Court had 
remained intact, it would have been open to 

(1) 28 B, 209; 5 Bom. L. R. 987. 

(2) 7 C, 877; 9 0. L. R. 170. 


Madhu Sundari's beirs during the continuance 
of the plaintiffs’ tenancy to dispute the 
partition on the ground that it prejudiced 
their interests in respect of their security for 
their rent, If we suppose the determination 
of the tenancy some way or other, the defen- 
dant might equally have been exposed to 
further litigation in regard to the particular 
lands of which she and the heirs of Madhu 
Sundari should have direct possession. It 
may ba said that in the event of the tenancy 
coming to an end, the proprietors would 
again become joint proprietors of the whole. 
But Sailaja Sundari might then prefer to 
retain direct possession of her half share and 
I do not see why any difficulties in the way 
of her doing so should not be forestalled’ by 
making Madhu Sundari’s heirs parties tə this 
suit or it may be that by that time Sailaja 
Sundari will have put a tenant on her half 
share. Further it would appear that the 
learned District Judge has left the question 
open whether the plaintiffs are entitled to 
ask for a partition. It would seem that such 
a question can only be well decided in a suit 
to which Madhu Sundari’s heirs’are parties. 
In this connection I should like to say 
expressly that if there is any question of this 
kind between the parties, though it is not 
easy to see how the question can now arise, 
nothing in this judgment will affect the 
decision upon if one way or the other,” The. 
conduct of the proprietors in regard to these 
jamas-may preclude any of them from object- 
ing, as against the plaintiffs, that a partition 
of the amas cannot take place between them 
without a partition of the whole estate, but 
that question is not before us, and it is also 
unnecessary for us to consider such cases as- 
those of Radha Kanta Shaha v. Bipro Das Roy 
(3) and Upendra v. Mahomed (4). 

For the reasons stated, I am unable in the 
circumstances to find that the District Judge. 
has committed any error of law in the respect 
in which his judgment and decree have been 
attacked. If error there be, he had been too 
indulgent to the plaintiffs in not dismissing 
the suit. 

1 may add that it was not contended that 
the District Judge had no power under the 
Civil Procedure Code to remand the suit -and 
that, in my opinion, such an objection’ would 
have little merit to support it. The decision 


(3) 1 €. L. J. 40. 
(4) 12 0. W. N, 670. 
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of the first Court that the heirs of Madhu 
Sundari were not necessary parties was a 
decision ona preliminary point and if the 
decision was wrong the only alternatives open 
to the District Judge were to dismiss the 
suit or to allow the plaintiffs to withdraw it 
with liberty to bring a fresh suit or to remand 
it. He has told us why he did not take the 
first course and in point of substance there 
is little to choose between the two other. In 
this connection reference may be made to 
the case of Habib Bakhsh v. Buldeo Prasad (3), 
decided under the old Code, and to section 
151 of the new Code and Mr. Justice 
Woodroffe’s note to Order XLT, Rule 23 at page 
1262 of his book. 

In my opinion the appeal should be dismiss- 
ed with costs and the appellants should pay 
the respondent’s costs. 

The cross-objections filed on behalf of the 
respondent were not pressed and I propose to 
dismiss them without costs. 

Vincent, J—J have read the judgment of 
my learned celleague and in the circumstances 
I agree that the appeal and cross-appeal 
should be dismissed. Iam doubtful if Madhu 
Sundari or her heirs are actually necessary 
parties to the suit but it is obvious that it is 
very expedient that they should be parties 
and that the pointi in dispute should be decided 
once for all in the presence of the various 
persons interested in this land. 


Appeal dismissed. 


(5) 23 A, 167; (1901) A. W. N. 39. 


ALLAHABAD: HIGH COURT. 
Secono Orvic APPEAL No. 979 or 1909. 


July 21, 1910. j 


Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
Pandit SUDARSHAN DAS SHASTRI— 
Devenpant-—APPELLANT 
versus 


RAM PERSHAD AND OTHERS—PLAINTIFFS 


AND DEFENDANTS—- RESPONDENTS, 

Adverse possession—Possession of mortgagee after 
mortgage-debt has been satisfied—Not adverse against 
-mortgagor—Redemption, meaning of—Regulation XV 
of 1798, s. 10—Transfer of Property Act (IV of 1882), 
“s, G0—Jurisdiction—Suit involving account—J wrisdic- 
tion according to valuation in plaint—Court’s power 
to grant decree fora sum higher than -its pecuniary . 
jurisdiction, 
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The possession of a usufructuary mortgagee, evon 
after the mortgage-debt has been satisfied out of the 
usufruct of the | property, is not adverse to the mort- 
gagor, 

The word edeneda”. as used in section 10 of 
Regulation XV of 1793, is not used inthe sense that 
the mortgage has been redeemed in the full sense of 
that word, that is, satisfied and possession, given to 
the mortgagor. So long as property remains in the 
hands of the mortgagee, it cannot be said that the 
mortgage has been redeemed. A right to redeem is 
aright to pay or tender the mortgage-money and 
when the mortgagee isin possession to obtain from 
him delivery of possession. 

Where the plaintiffs in a redemption suit being 
unable to accurately estimate the amount which 
should be fonnd to be recoverable by them in respect 
of surplus rents and profits, fixed the amount at 
Rs. 100 and instituted the suit inthe Court of 
Munsif, stating that if a larger amount was awarded 
to them they would pay the additional Court-fee, > 
and ultimately it was found that a sum of 
Rs. 4,267-12-2 was due to them: Held, that the 
Munsif was competent to award a decree for the 
entire sum found duo, although it exceeded the extent 
of his pecuniary jurisdiction. 

Madho Das v. Ramgt Patak, 16 A. 286, Zair Husain 
Khan v. Khurshed Jan, 28 A. 545; 3 A. L. J. 266; A. 
W. N. (1906) 99 (F. B.); Arogya Udayan v. Appache 
Rowthen, 25 M. 543; 12 M. L. J. 35, followed. 

Golap Singh v. Indra Coomar Hazra, 18 C. W. N. 
493, 1 Ind. Cas. 86; 9 C, L. J. 867; 5 M. L. T. 360, 
dissented from. 


Second appeal from the decision of the 
Additional District Judge of Aligarh, dated 
the 12th of August 1909. 

Mr. W. Wallach (with him Messrs. Satya 
Chandra Mukerji and Peare Lal Banerji), 
for the Appellant. 

Mr. Govind Prashad, for the Respondents, 

Judgment.—tThis appeal arises out 
of a suit for redemption of a mortgage of the 
7th'of June 1874. The mortgage is a usu- 


‘fructuary mortgage and the principal sum 


secured by it is only Rs. 100. The Court 
of first instance gave a decree to plaintiffs for 
redemption and awarded them a sum of 
Rs. 4,267-12-2 as representing rents and pro- 
fits whichcame into the hands of the mort- 
gagee during his possession ef the mortgaged 
property over and above the interest 
chargeable on the mortgage. Upon appeal 
this decree was afirmed. This second appeal 


- has been preferred and two points have been 


argued before us by Mr. Wallach, the learned 
counsel for the appellant. The first of these 
is based on the provisions of seetion X of 
Regulation XV of 1798. This section pro- 
vides for the interest which is to be allowed 
-on mortgage Securities executed subsequent 
- to the 28th March 1880 and prescribes that 
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all ‘such mortgages are to be considered as 
‘virtually and in effect cancelled and redeemed 
whenever the principal and interest due upon 


it, shall have been realized from the usufruct ° 


of the mortgaged property” &e &e. 

The Court of first instance found that the 
mortgage-debt in this case was satisfied in the 
year 1856 and the contention on behalf of 
the appellant is that from that date the mort- 
gage must be deemed to have been satisfied 
and cancelled and thereafter the mortgagee 
must be deemed to have remained in adverse 
possession of the mortgaged property and avy 
claim now for the recovery of that property 
is barred by limitation. This point does not 
appear to have been brought, definitely at 
least, to the notice of the lower Courts but it 
is said that a question of limitation is one 
which an appellate Courtis bound to entertain 
even, though it was not raised in the lower 
Courts. This is no doubt so. We have 
considered the provisions of section 10 of the 
Regulation relied on and we are of opinion 
that it lends no support to the argument 
addressed to us. The section, which is relied 
on, simply means that once a mortgage debt 
has been satisfied by receipt of rents and pro- 
fits, the mortgage is to be considered ag 
satisfied and discharged. The word “redeem- 
ed’? as used in the section was clearly not 

“used in the sense that the mortgage had been 
redeemed in. the full sense .of that word, 
that is, satisfied and possession given to the 
mortgagor. So long as property remains in 
the hands of the mortgagee, itcannot be said 
that a mortgage has been redeemed. A right 
to redeem isa right to pay or tender the 
mortgage money and, when the mort- 
gagee is in possession, to obtain from him 
delivery of possession. See as to this, section 
60 of the Transfer of Property Act. There is, 
therefore, no force in this contention. 

The next point raised is that the jurisdic- 
tion of the Munsif only extended to a 
pecuniary limit of Rs. 1,000. The plaintiffs 
were unable accurately to estimate the 
amount which should be found to be recover- 
able by them in respect of surplus rent and 
profits. They fixed the amount at Rs, 100 
but stated that ifa larger amount was award- 
ed to them they would pay any additional 
Court-fee which might be payable. The learn- 
ed: Munsif found that a sum of Rs, 4,267-12-2 
was the amount of rents and profits 
received by the defendant-appellant after 
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satisfaction of the mortgage debt. It is now 
contended that the Munsif had no jurisdiction 
to pass a decree for this amount and that the 
plaint ought to have been returned to the 
plaintiffs for presentation to the Court having 
jurisdiction to award that amount. This 
argument is largely based upon the ruling of 
a Benchof the Calcutta High Court, reported 
as Golap Singh v. Indra Coomar Hazra (1)- 
In that case a suit for accounts and the 
recovery of certain papers was brought in 
the Court of a Munsif who had jurisdiction 
to try suits up to Rs. 1,000 in value. The 
suit was valued at less than Rs.1,000. It’ 
was found by the Munsif that the amount due 
to the plaintiff was Rs. 8,424. It was beld 
that the plaintiff could not obtain a decree 
for a sum above Rs. 1,000 and must relinquish 
the excess, that is, that the plaintiff could. 
not obtain a decree for a sum beyond the 
pecuniary limit of the jurisdiction of the 
Munsif. This decision is opposed to a ruling 
of this Court, to which one of us was a party, 
in the case of Madho Das v. Ramji Patak 
(2). In that case it was held that the 
pecuniary jurisdiction of a Civil Court ‘on its 
original or appellate side is ordinarily speak- 
ing governed by the value stated by the plain- 
tiff in his plaint and if a suit having regard 
to the valuation in the plaintis within the 
jurisdiction, such jurisdiction is not ousted by 
the Court finding that a decree for a sum ex- 
ceeding the limit of its pecuniary jurisdiction 
should be given to the plaintiff. The ruling 
in this case has not been the subject of any 
hostile criticism in this Court so far as we 
are aware. On the contrary it has been 
quoted without disapproval in the Full Bench 
ruling in Zair Husain Khan v. Khurshed Jan 
(3). That was a suit for restitution of 
conjugal rights and it was argued in it that 
the suit was of necessity excluded from the, 
jurisdiction of the Munsif as the suit could 
not be adequately valued. It was held by a 
Beuch, of which oneof us was a member, 
that asuit for restitution of conjugal rights 
is not a suit which is of necessity excluded 
from the jurisdiction of a Munsif, that the 
value of such a suit, asa rule, is the value 
which the plaintiff chooses to put upon it, pro- 


(1) 13 ©. W. N. 498; 1 Ind. Cas. 86; 9 C. L. J. 367; 
5 M. L. T, 360. 
(2) 16 A. 286. 
; (3) DIA. 545; 3 A. L. J. 266; A. W. N. (1906) 99; 
F, B 
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vided that the suit.benot unwarrantably under- 
valued or overyalued from impropar motives. 
The same view was taken inthe Madras High 
Court in the case of Arogya Udayan v. Ap- 
pache Rowthan (4). In that case, the suit 
was for an account and the usual valuation 
for purposes of Court-fees was made in the 
plaint while it was filed and received in the 
Munsif’s Court. The Munsif appointed a Com- 
missioner to take an account and the result 
was that the plaintiff was found by the Com- 
missioner to be entitled to a much larger sum 
. than that at which the suit was valued. The 
plaintiff then applied for leave to amend the 
p'aint which was granted and the valuation of 
the suit was accordingly increased. As the 
amount claimed in the amended plaint was 
greater than that over which the Court 
of a Munsif ordinarily has jurisdiction, the 
Munsif ordered the plaint to be returned 
for presentation to the proper Court. It was 
held by Benson and Bhashyam Ayyangar, JJ., 
that the Munsif had acted with material 
irregularity in permitting the valuation of 
the suit to be revised and that he ought to 
have tried the cise. Intheir judgment the 
learned Judges observe: — This is a suit for 
an account and in such a suit the valuation 
for purposes of Court-fees and jurisdiction 
-does not disentitle the plaintiff to recover 
inthe suit such higher amount as the evidence 
may show he is entitled to. The only restric- 
tion is that he cannot execute the decree 
without paying such additional Court-fee as 
may be due on the amount decreed. The 
valuation of the suit in the present case was 
imade by the plaintiff in the bona fide belief 
that his valuation was correct, and in law, 
that valuation determined the grade of Court 
which had jurisdiction to entertain and try 
the suit”. ` 
. We are unable to agree with the decision 
in Golap Singh v. Indra -Coomar Hazra (1). 
These were the only two points which were 
argued beforeus by the learned counsel for 
the appellant. We dismiss the appeal with 
costs including fees-on the higher scale. 


4 Appeal dismissed. 
fy (4) 25 M, 648; 12 M, L. J. 85. 


CALCUTTA HIGH COURT. 
Ssconp Civ Arrear No, 351 or 1909. 
August 9, 1910. 
Present:—Mr. Justice Woodroffe and 
Mr. Justice Teunon. 
DAMODAR MISRA-—~Dersnpant— 

| APPELLANT 
versus a 
ISWAR CHANDRA CHOWDHURY ano 


OTHERS~—PLAINTIFFS—~ RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 244 and 
execution proceedings, whether applicable to cases 
under Act X of 1859-—Suit by judgment-debtor whose 
property has been illegally sold, whether maintainable — 
Revenue Court, jurisdiction of, to sell under-tenure 
before selling movables of judgment-debtor in execution 
of rent decree--Landlord and Tenant. Procedure Act 
(X of 1859), s. 108. 

7 Section 244 of the Code of Civil Procedure, 1882, 
and the sections which deal with proceedings after 
sale have no application to cases arising under Act 
X of 1859, and, therefore, the only remedy open to 
a judgment-debtor under that Act, whose property 
has been illegally sold, is by suit. 

Section 103 of Act X of 1859 provides thatan appli- 
cation for the sale of an under-tenure shall not be 
received, unless execution shall have been first taken 
out against any movable property which the judg- 
ment-debtor may possess in the district and the sale 
of such property shall have proved insufficient to 
satisfy the judgment. If there be a failure to follow 
the provisions of this section, the Court selling the 
property acts without jurisdiction. 

Deanutoollah v. Nawab Nazim, 10 W, R. 341, relied 
apon. < 

Appeal from the decree of the Sub-Judge 
of Cuttack, dated December 4th; 1908, modi- 
fying that of the Munsif of Puri, dated July 
8, 1907. 

Babus Golap Chandra Sarkar and Atul 
Krishna Roy, for the Appellant. 

Babus Nalini Ranjan Chatterjee and Naren- 
dra Nath Sett, for the Respondents. 

_ Judgment. 

Woodrofie, J—The suit in this case was 
decreed: by the Munsif, who found that both 
the decree and the sale thereunder were 
fraudulent and illegal. 

The lower appellate Court found that 
the fraud alleged had not been made out, but 
affirmed the judgment of the Court beloy, 
so far as it held that the sale was illegal. 

Against that decision there is an appeal to 
us; but I think that it is quite clear that 
the judgment under appeal is correct. 

_In the first place, itis objected that no- 
suit lies at all and that the remedy of the 
plaintiffs was either to have resisted execu- 
tion under section 244 of the Code of Civil 
Procedure, or, if they had failed in that op 
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had not taken that course, to apply t> set 
aside the sale, on the ground of irregularity 
under section 311. The authorities, however, 
to which we have been referred clearly establish 
that section 244 of the Code of Civil Proce- 
dure and the sections which deal with pro- 
ceedings after-sale have no application to cases 
arising under Act A. of 1859; and, therefore, 
this ground must be held to have failed arid 
the only remedy open to the plaintiffs was 
by suit. But then it is said that even if 
that be so, the defendant, No. 1 is a bona fide 
purchaser for value, and whatever may have 
been the illegality which vitiated the sale, he 
is not affected. This assumes that he was, 
in the first place,a bona fide purchaser, a 
matter which has been found adversely to 
the appellant in the first Court. But f 
lay no stress upon that, and will assume, 
for the purpose of argument, that he is a 
bona fide purchaser. Even so, in my opinion, 
the cases, of which that reported in Nawab 


4ain-ul-Abdin v. Muhammad Asghar Ali Khan 


(1), is a type, assume the reversal of the dec- 
ree in proceedings in which the Court has 
throughout jurisdiction. [fathird party pur- 
chaser purchases under a decree given in a 
matter in which the Court has jurisdiction, no 
doubt his purchase is not affected by the re- 
“versal of that decree in appeal. But that is 
nob the case here. The question, then, is :— 
Had the Court jurisdiction to sell the pro- 
perty? As regards that, the provisions of 


section. 108 of Act X of 1859 are perfectly _ 


clear. That section provides that an appli- 
cation for the sale of an under-tenure shall 
not be received, unless execution shall have 
been first taken out against any movable 
property which the judgment. debtor may 
possess in the district in which the suit 
was instituted and the sale of such property, 
if any, shall have proved insuficient to satisfy 
the judgment. In my opinion, itis clear that 
if there be a failure to follow the provisions 
of this seetion, the Court selling the property 
is acting without jurisdiction. And the case, 
to which the Subordinate Judge réfers in 
Deanutoollah v. Nawab Nazim(2), appears to 
bein point. Then, the question resolves it- 
self into this:—Was there or was there not any 
movable property of the judgment-debtor in 
the district in which the suit was insti- 
tuted ? No doubt, in the written statement, 
Q) 15 I. A. 12; 10 4.66, © .— 
“(2) JOW, R. 341. è 
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paragraph 6, the defendants allege “that. the 
plaintiffs have or had no movable property 
either in the town of Puri or in the District 
of Puri, as alleged by them in the plaint.” 
But no issue was raised upon that question; 
and ib was found, and so far as I can see from 
the record, without objection, that the plain- 
tiffs had a Katchert in Puri, That finding 
does not appear to be impugned in any 
way inappeal to the Subordinate Judge. 
If the plaintiffs hada Katcherz at Puri, it is 
manifest that they must have had mov- 
able. property in Puri. There is, therefore, 
inmy opinion, no doubt that the sale was 
without jurisdiction and has been rightiy 
set aside. The purchaser is not without his 
remedy, because he will ba entitled to a 
refund of the money which he paid under 
the sale which has been set aside. 

I would, therefore, dismiss this appeal 
with costs, : 

Teunon, J.—I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Crvin Appeab No. 1124 op 1909. 
July 15, 1910. 

` Present :—~Sir John Stanley, Kr., 

Chief Justice, and Mr. Justico Banerjee. 
KHALIK YAR KHAN AND OTHERS— 
DeFrenDANTS—APPELLANTS 
versus 
Musammat MOBARIK BEGAM—Prarntirv 
RESPONDENT. 

Civil Procedure Code(Aet ¥ of 1908), <. 11—Res judi- 
cata—Different subject-matter. 

Two houses A and B were purchased under a sale; 
deed, dated 15th June, 1881. There was a previous 
litigation between the same parties in respect of the 
house A i in which. it was decided that the house A. 
belonged beneficially to M and not to $. The present 
suit was brought in respect of the house B: Held, 
that the decision in the previous suit did not operate 
as res judicata, inasmuch as the question of title to the 
house B was never. detcrmined, nor was it in dispute 
in the previous litigation. 

Second appeal from the decision of the 
Subordinate Judge of Bareilly, dated the 12th 
of Augnst, 1909. ‘ 

Mr. Ghulam Mujtaba (with him Mr. 
Muhammad Ishaq), for the Appellants. x 

Dr. Tej Bahadur Sapru, for the Respond- 
ent, 

Judgment.—The only question in 
this appeal is whether the claim of the plain- 
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MUHAMMAD ALAM Y, EMPEROR, 


tiff-respondent for partition of her share in 
tha houses in suit is birred by the rule of 
res judicata. The plaintiff alleged that these 
houses belonged to ‘her husband Shams-ud- 
din and that she was entitled by right of 
inheritance to an eighth share. The defence 
was that the houses belonged to Mahbub Ali, 
the father of Shams-ud-din, and that Shams- 
ud-din had only a fourth share in them. It 
appears that in 1899, a suit was brought by 
the plaintiff against Saadat Ali and others in 
respect of another house which is different 
from the houses now in dispute. In that 
sait, it was held that Mahbub Ali was the 
purchaser of the house then in dispute. The 
houses now in snit and the house which was 
in dispute in the litigation of 1899, were 
parchased under a sale-deed, dated the 15th 
of June 1881, executed in -favour of Saadat 
Aliand Hasan Ali, brothers of Shams-ud-din. 
It is contended that as in the previous suit 
it was held that Mahbub Ali was the real 
purchaser of the house in dispute in that 
suit and as the title to that house and to the 
houses now in dispute was acquired under 
the same sale-deed, the question, whether 
Mahbub Ali was the owner of the houses now 
in dispute, or Shams-ud-din was the real 
owner, is res judicata. The Court below has 
found against the defendants on this point 
and we think rightly. The matter in issue 
in the former suit was whether the house 
which formed the subject of the claim in that 
suit belonged beneficially to Mahbub Alt or to 
Shams-ud-din and it was in respect of that 
issue that it was held that Mahbab Ali was 
the beneficial owner of it. That is not the 
issue inthe prasent case. It does not follow 
from the fact that Mahbub Ali was found to 
be the beneficial owner of the house, which 
was in controversy in 1899, that he was also 
the owner of the houses now in dispute. The 
question of the title to these houses was never 
determined nor was it ever in dispute in any 
previous litigation. The Court below was, 
therefore, in our opinion, right in holding 
that the matter is not res judicata. We ac- 
cordingly dismiss the appeal with costs in- 
cluding fees on the higher scale. 
Å Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
URIMINATL Raregeryos No. 323 or 1919. | 
July 15, 1910. 

Present: —Mr. Justice Chamier. 
MUHAMMAD ALAM—APPLICANT 
versus 
EMPEROR-—-Oprosire Parry. 

Bengal Regulation (VI of 1825), s. 2—Duposition ol 
fine ~Magistrate or Collector —Jurisdiction. ` 

Under section 2 of the Bengal Regulation, VI of 
1825, a fine can be imposed only by a Colleetor or 
other officer acting in that capacity. The proveedings 
under the section cannot be taken bya Magistrate 
as such, 


Criminal Reference made by the Sessions 
Judge of Farrukhabad, dated the 2nd 
dune, 1910. 


Mr. Satya Chandra Mukerji (with him Me 
Muhammad Ishaq), for the Applicant. 


“Mr. R. Malcomson, Assistant Government 
Advocate, for the Opposite Party. 


Judgment.—tThis is a reference by 
the Sassions Judge of Farrukhabad., in which: 
he recommends that an order of the Joint 
Magistrate of Farrukhabad ordering one 
Muhammad Alam to pay a fine of Rs. 50 


. under section 2 of Bengal Regulation VI of 


1825, be set aside. The case was taken up 
at the instance of the Sub-Divisional Officer 
on whose report the District Magistrate direct- 
ed that .Muhammad Alam should be pro- 
secuted under the section of the Regulation 
mentioned above. The case was made over 
to the Joint Magistrate by the District Magis- 
trate, who was also, of course, the Collector of 
the District. According to section 2 of the 
Regulation, it is only the Collector or other 
offiver acting in that capacity that can impose 
a fine under that section. Section 4 provides 
for the levying of fine by the Collector as if 
it were arrears of public revenue, and section 
5 of the Regulation gives a right of appeal to 
the Board of Revenue. It seems to be quite 
clear that proceedings cannot be taken under 
the Regulation by a Magistrate as such. The 
Joint Magistrate was not a Collector or other 
officer acting in that capacity within the 
meaning of the Regulation, and, therefore, 
had no jurisdiction under that section. But 
as he dealt with the case as a Magistrate, 
the Sessions Judge was entitled to deal with 
the case under section 435 of the Code: of 
Oriminal Procedure, and this Court has power 
to set aside the order of the Joint Magis- 
trate. The order of the Joint Magistrate is, 
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therefore, set aside as having been passed 
without jurisdiction. ‘The fine if realized, 
will be refunded. 


Order set aside. 


MADRAS HIGH COURT. 
Civis Revistoy Petition No. 63 or 1905. 
August 1, 1910. 

Present: —Mr. Justice Krishnaswamy Aiyar. 
SUBBU REDDI AND orsers—Prritioners 
COrEUs 
VEERA REDDI—Rezsponpenr, 

Provincial Small Cause Courts Act (IX of 1887), 
Schedule IL,art. 31—Jurisdiction—Property common to 
plaintiff and defendant—Suit for recovery of plaintiff's 
share of produce taken by defendant. 

A suit by the plaintiff for his share of the value 
of produce realised by defendant from property com- 
mon: to both plaintiff and defendant is cognizable by a 
Provincial Small Cause Court and is not excepted by 
article 31 of Schedule IL of Act IX of 1887. Savari- 
muthu v. dithwnusa Rowther, 25M. 103; 11 M. L. J. 
: 428; Innasimuthu and Thomasu v. Soonthia Pillay, 


13 M. L. J. 186 and Venkoba Rao v. Muthu Iyer, 18 M. 
L. J. 88, distinguished. 


Narayan ¥. Balaji, 21 B. 248, followed. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the District Munsif of Kavali, dated 
15th September 1908, in S. ©. S. No. 452 of 
1908. 

Judgment.—lIt is objected that the 
Small Cause Court had no jurisdiction to try 
this suit. This objection was not taken be- 
fore the District Munsif, The suitis for the 


plaintifi’s share of the value of produce realised ` 


by the defendants from property common to 
themand the plaintiff. I do not see how 
the possession of the defendants or their re- 
ceipt of the produce was wrongful within 
article 31 of Schedule JI of Act 1X of 1887. 
The decisions quoted, Savarémuthu v. Arthu- 
nusu Rowther (1); Innasimuthu and Thomasu 
v. Soonthia Pillay (2) and Venkoba Row v. 
Muthu Iyer (8) do not apply. Narayan Biaskar 
v. Balaji Bapuji (4) appears to be in point. 
i dismiss the petition with costs. 
Petition dismissed. 


(1) 25 M. 108; 11 M. L. J, 428. 
(2) 13 M. L. 5.4136. 

(3) 18 M, L. J. 88. 

(4) 21 B. 248. 
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SHANMOOGA TEVAN V. EMPEROR. 


MADRAS HIGH COURT. 
CRIMINAL Appears Nos. 193 axp 194 or 1910. 
July 28, 1910. 

Present:—~Mr. Justice Munro and 
Mr. Justice Abdur Rahim. 

In ORIMINAL Appear No, 193. 
SHANMOOGA TEVAN AND OTHERS— ‘ 

APPELLANTS 
In Crimtnan Arrear No. 194. | 
SINNAN THEVAN— APPELLANT 
versus 
EMPEROR—Reaseonpenr. 

Criminal Procedure Code (Act V of 1898)—Misjoinder 
of charges—Dacoity~-Offence committed on different days 
—~One trial—Hlegatity. . 

Where four accused were charged and tried to- 
gether for two offences of dacoity committed on 30th 
May and 2nd June 1909, not forming part of the same 
transaction: 

Held, that the trial was bad and that the convictions 
should ‘be quashed, 

Budhhai Sheikh v. Emperor, 33 O. 292;100. W. N. 
32; 3 Cr. L. J. 126, followed. 


Appeal against the sentence of the Court 
of Session of the Tinnevelly Division, in Cases 
Nos. 18, 14, 24 and 25 of the Calendar for 
1910, 

Mr. D. Devadoss, for the Appellants. 

The Public Prosecutor (Mr. C. F. Napier), 
for the Crown. 

Judgment.—īn this case the four 
accused have been charged and tried together 
for two offences of dacoity alleged to have 
been committed on the 30th May and 2nd 
June 1909. From the statement of the facts 
in the Sessions Judge’s charge to the Jury, 
it is clear that these two alleged offences were 
entirely independent and were not committed 
in the same transaction. Itis, therefore, ob- 
jected that the accused should not have been 
tried together for the two offences in one trial. 
The objection seems tous to be sound. It is 
supported by the decision in Budhai Sheikh v. 
Bmperor (1), with which we agree. 

We, therefore, set aside the convictions and 
sentences and direct separate re-trials in res- 
pect of each alleged dacoity save: that the 
4th accused will not bere-tried forthe dacoity 

ofthe 30th May of which he was acquitted by 
the Jury. The 4thaccused will remain on 
the same bail. 7 : 
Re-trial ordered. 
(1) 98,0, 292; 10 C, W. N. 82; 3 Cr. b. J. 126. 
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MADRAS HIGH COURT. 
Seconp Orv, Arrea No. 1581 or 1907, 
July 20, 1910. 
‘Present:—$Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
SUNDARAM. IYER AND ANOTHER 

— APPELLANTS 
CerSUS 
VENKATESWARATYER AND OTHERS 
—RESPONDENTS, 

Right of suit—Suit for removal of officers of a temple 
—Suit by some of the trustees—Other trustees not con- 
sulted—Maintainability of suit. 

In a suit by two of the trustees of a tomple, (3Y in 
number), for removal of two of the officers thereof, 
the other trustees were made co-defendants as they 
were not consulted about the matter: 

Held, that the action of the minority of the trustees 
of a temple without consulting the other trustees was 
illegal and the suit was liable to be dismissed. 

- Srinivasaswami v. Ramanuja Chariar, 22 M. 117, 
referred to. ; : 

Second appeal against the decree of the 
Subordinate Judge of South ‘Malabar at 


Palghat, in A. S. No. 263 of 1907, presented 


against the decree of the District Munsif of 
Palghat, in O. S. No. 176. of 1905. 

. dudgament.—This suit is to remove 
defendants Nos. 1 and 2 from the offices of 
Kishi and Pattola of a village Devasom. The 
plaintiffs are some of the Uvrallars.. Defen- 
dants. Nos. 5 t033 arethe’ other zrallars of 
the temple. Defendants Nos.1 and 2 had 
no hereditary right. They are liable to be 
removed by the wrallars. The plaintiffs are 
only a small minority of the whole body. 
They took no steps to remove them and they 
did not consult the other wrallavs. It is not 
alleged that the trustees defendants are acting 
in collusion with the Kishi and Pattola. The 
plaintiffs cannot throw upon the Court the 
duty which lay on them; Srinivasaswami v. 
Ramaniuia Chariar (1). 

On this short ground, the suit fails aa 
the second appeal must be dismissed with 
costs. 4 

Appeal dismissed. 
(1) 22 M. 117. 
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CALCUTTA HIGH COURT. 
Civiu Rute No, 1905 or 1910. 
May 28, 1910. 
Present: —~Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
TARINI KUMAR DUTT AND OTBERS— 
APPELLANTS~ PETITIONERS 
CErSuUS 

GOPESWAR PAL CHOWDAURY— 
RESPONDEN T— OPPOSITE PARTY. 

Civil Procedure Code (Act F of 1909), O. XXII, R. 4, 
sub-r. (8), and R. 9, sub-r. (2)—Abatement of appeal— 
A pplication to set aside abatement—" Sufficient cause” 
— Negligence of agent. 

The negligenco or for getfunoss on the part of the 
agent specially appointed by an appellant to look 
after the appeal and to redcive notices and informa- 
tion from the appellant’s Vakil, is not a “ sufficient 
cause ” within the meaning of rule 9, Order XXII. 

A respondent died in October 1909. In February 
1910, his Vakil informed the Vakil for the appellant 
that the respondent was dead. Thereupon the Vakil 
for the appellant sent information to the agent of the 
appellant, but the agent did not intimate the matter 
to his master till April 1910. The appellant imme- 
diately took steps to make an application to the 
Court, but the application was presented after the 


appeal had abated: 
Held, that there was no sufficient cause for setting 


aside the abatement. 


Rale in connection with appeal from Ori- 
ginal Decree No. 214 of 1909. 

Babus Manmatha Nath Makanya, for the 
Petitioners. 

Babus Boido Nath Dult and Debendra Nath 
Bagchi, for the Opposite Party. 


Judgment. —We are invited in this 
Rule “to set aside the abatement of an appeal 
from original decree under Order XXII, Rule 9, 
sub-rule 2 of the Code of Civil Procedure of 
1968. There is no dispute as to the facts. 
The sole respondent in the appeal Gopeshwar 
Pal Chowdhury died on the 6th October 
1909. No application to bring his legal 
representatives on the record as required by 
Rule 4 was made within the prescribed time, 


‘namely, six months from the date of death as 


provided in article 177 of the second Schedule 
of the Limitation Act. The result was that 
on the 6th April 1910, the appeal abated 
under Order XXIT, Rule 4,sub-rule 3. The pre- 
sent application was made on the 25th April 
1910, The question which requires considera- 


_tion is, whether upon this application the 


abatement shonld be set aside. The abate- 
ment can be set aside only if it is proved 
under Rule 9 sub-rule (2) that the ap- 
pellant was prevented by any sufficient reason 


892 


PUBLIC PROSECUTOR, In ve, 


from continuing the appeal. It is stated in 
the affidavit filed on behalf of the appellant 
that some time in February, possibly on the 
21st February 1910, one of the sons of the 
deceased respondent, Tarakeshur Pal Chow- 
dhury, who is a Vakil of this Court, and had 
entered appearance in the appeal on behalf 
of his father, informed the Vakil for the ap- 
pellant that his father was dead and that he 
and his brother had to be brought on the record. 
Thereupon the learned Vakil for the appel- 
lant sent information to Brojo Nath Roy an 
officer of the appellant who resided in 
Calcutta. It is expressly stated in the af- 
davit filed on behalf of the appellants that 
their Vakil had been requested to have all 
communications regarding the appeal with 
their officer Brojo Nath Roy. Brojo Nath, 
however, did not intimate this matter to 
his masters till the 6th April 1910. Under 
what circumstances Brojo Nath acted in this 
manner, it is not explained but-what is alleg- 
ed is that he was negligent. The appellants 
upon the receipt of the letter of Brojo Nath 
took steps to make the present application 
which, as already stated, was presented to 
us on the 25th April. Under these circum- 
stances, we are invited by the learned Vakil 
for the appellants to hold that there was 
sufficient cause which prevented them from 
continuing the appeal. The learned Vakil 
has argued that Rule 9, sub-rule (2), has the 
same effect asif it provided that the abate- 
ment or dismissal should be set aside when 
it was proved that the appellant was prevent- 
ed by any cause sufficient to prevent him 
from coutinuing the appeal, and he has 
contended that forgetfulness or negligence 
on the part of a specially appointed agent 
was sufficient cause within the meaning of 
the Rule. Now itis neither necessary nor 
desirable that any attempt should be made 
to define precisely the meaning of the ex- 
pression “sufficient cause” because to do so 
would be, as was observed in the case of 
In re Manchester Economic Building Society 
(1), to crystallize into a rigid definition that 
judicial power and discretion which the legis- 
lature have for the best of all reasons left 
undetermined and unfettered. But although 
we need not define exhaustively what is 
meant by “sufficient cause”? within the 
meaning of Rule 9, we are clearly of opinion 

(1) 24 Ch. D. 488 at p. 503; 53 L, J. Ch. 115; 49 L. 
T, 793; 82 W. B. 825. 
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that negligence or forgetfulness on the 
part of the agent specially appointed by the 
appellants tolook after the appeal and to re- 
ceive notices and information from their 
Vakil, is not a ‘sufficient cause” within the 
meaning of Rule 9. It must be remembered, 
as was observed by the learned Judges of the 
Bombay High Court in Kurson Das Dharamsey 
v. Bat Gungabai (2), and in Bhimrao Ramrao 
Desai v. Ayyappa Tellappa (8), that when 
the time for reviving proceedings in a Court 
is once passed, a very valuable right is secur- 
ed to the successful litigant, and the Court 
must, therefore, be fully satisfied of the 
justice of the grounds on which it is sought 
to obtain an extension of the timè for attack- 
ing the decree, and thus perhaps depriving 
the successful litigant of the advantages 
which he has obtained. The hardship in the 
present case may be great, but the appellants 
must take the consequence of forgetfulness 
or negligence on the part of their specially 
appointed agent. It is not suggested that 
any blame in this matter attaches to the 
legal representatives of the deceased respond- 
ent. On the other hand, it is quite clear 
that one of them did his best to apprise the 
Vakil for the appellants that an application 
for substitution was necessary and the latter 
also promptly communicated with the officer 
of his clients. No blame, therefore, attaches 
to the representatives of the deceased respond- 
ent or to the learned Vakil who had charge 
of the case on behalf of the appellants. 

The result, therefore, is that this Rule 
is discharged. We make no order as to costs, 

Rule discharged. 


(2) 30 B. 329; 7 Bom. L. R. 968. 
(3) 31 B. 33; 8 Bom. L. R. 858. 





MADRAS HIGH COURT. 
CRIMINAL APPEAL No, 334 oF 1910. 
August 14, 1910. ; 
In re Tus PUBLIC PROSECUTOR- 
APPELLANT, 

Penal Code (Act XLV of 1860), s. 224-—Escape from 
custody—aArrest of judgment-debtor—Judgment-debtor 
allowed to go by decree-holder and process-server. 

Where a person arrested in execution of a Civil 
process was allowed to go by the decree-holder and 
the process-server who had arrested him: 

Held, that there was no offence of escape from law- 
ful custody committed by the person who was 
arrested. 

Queen-Eimpress v. Muppan, 18 M. 401 and Crown v. 
Ramasami Konan, 18 M, L. J. 5640; 31 M. 271; 8 Cr. L, 
J, 200, distinguished, 


Vol. VII] 
MARHA SINGH V, MUHAMMAD UMAR. 


Appeal under section 417 of the Code of 
Criminal Procedure against the judgment of 
acquittal passed on the accused in Calen- 
dar Case No. 325 of 1909 by the Town 2nd 
Class Magistrate of Trichinopoly. 

Order.—(On Admission). I reject the 
appeal. Ifthe decree-holder and the pro- 
cess-server agreed to let the accused go, there 
is no escape from custody. (Queen-Empress 
v. Muppm (1) and Crown v. Ramasami 
Konan (2) are cases of arrest on a Criminal 

charge and have no application, 
i Appeal rejected. 


_ (1) 18 M. 401. 
(2) 18 M. L. J. 540; 3L M. 271; 8 Cr. L. J. 200. ` 





ALLAHABAD HIGH COURT. 
First Civiz Appear No. 206 or 1909. 
July 18, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice and Mr. Justice Banerji. 
Chaudhri MARHA SINGH AND OTHERS 
— PLAINTIFFS-—A PPELLANTS 
versus 
MOHAMMAD UMAR AND OTHERS— 
DEFENDANTS-—— RESPONDENTS. 


Specific Relief Act (Iof 1877), s.17-—Performance of, 


contract—Document signed by only one of the 
evecutants on the understanding that others would join it 
—-Proposed agreement—Imperfect contract. 

A deed of sale purporting to have been executed by 
three persons was signed by only one of the execu. 
tants. The other two executants did not sign ib. 
The contract embodied in the deed was to take effect 
only on its execution by allthe parties: Held, that 
the document constituted merely a proposed agree- 
ment which had never been perfected and one of the 
executants having executed iton the understanding 
that the others would join in its execution, the 
contract could not be enforcod. 

Sivasami - Chetti v. Sevngan Chitti, 25 M. 889; 
12 M. L. J, 17, referred to. 

First appeal from the decision of the Ad- 
ditional Judge of Meerut, dated 29th April 
1909, l ee 

Dr. Satish Chandra Banerji, for the Appel- 
lants. 

Mr. 


ents. 


Judgment.—This appeal cannot be 
supported. ‘The plaintiffs’ suit was to obtain 
possession of a share of certain property which 
was comprised in- a deed of sale, dated the 
12th of July 1908, and alleged to have been 
executed by the defendant No. 1, Muhammad 
Umar. The consideration mentioned in this 


Ghulam Mujtaba, for the Respond- 


a 
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document is a sum of Rs. 12,500, which, ac. 
cording to its terms, was to be applied to the 
satisfaction of a-uumber of incaumbrances. 
The parties to the document are Muhammad 
Only 
Muhammad Umar is said to have signed the 
document. The learned Additional Judge 
dismissed the suit on the ground that the 
document was not executed by Muhammad 
Umar on the 12th of July 1908, the day of its 
date, but that it was executed after that date 
‘subsequently, however, to a sale-deedin favour 
of the defendants Nos, 2-8. Assuming that 
the document was executed by Muhammad 


“Umar on the 12th of July 1908, it appears to 


us to be a fatal objection to the maintenance 
of the suit. Section 17 of the Specific Relief 
Act provides that the Court shall not direct 
the specifie performance of a part of a contract 
except in cases coming under one or other 
of the three sections immediately proceed- 
ing, This case clearly does not come with- 
in the purview of any of the sections so 
referred to. The intention of the parties to 
be gathered from the instrument itself is 
that the contract should be completed in it is 
entirety, and not piece-meal, and that it was 
to take effect only on the execution of it 
by the remaining parties to it. As an 
illustration of the rule governing a question 
of the kind, we may refer to the case of 
Stvasami Chitti v. NSevngan Chitt? (1). As 
was held in that case, so we hold here that 
the document constituted merely a proposed 
agreement which had never been perfected, 
the plaintiffs having contracted and Muham- 
mad Umar having executed it (if he did 
execute it) upon the understanding that his 
brothers and sisters (named in the document) 
would join in its execution. We dismiss the 
appeal with costs including fees in this Court 
on the higher scale. 
Appeal dismissed. 


(1) 28 M. 889; 12 ML. J. 17. 
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CALCUTTA HIGH COURT. 
MısceLtaneots Crvi APPRAL No. 400 or 1909. 
June 14, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
UDAI CHAND MAITY~— Petitioner— 
APPELLANT 
versus 


RAM KUMAR KHARA AND orners— 
Opposite Party— RESPONDENTS. 

Provincial Insolvency Act (IIL of 1907), ss. 5,6, 13, 14, 
15, 48, 44-—Petition in Insolvency—<Act of bad faith by 
petitioner—No ground for dismissing petition at 
preliminary stage—-Distinction between Civil Procedure 
Code, 1882 and Provincial Insolvency Act, pointed out. 

- The question whether a petitioner in insolvency 

has or has not committed acts of bad faith is to be 
determined by the Court not at the preliminary stage 
when tho order of adjudication has to be made under 
sections 15 and 16 of the Provincial Insolvency Act 
but at the final stage when application is made for an 
order of discharge under section 44, 

Therefore, a petition in insolvency cannot be dis- 
missed under section 15 of the Act on the ground that 
the conduct óf the petitioner has not been satisfactory 
and that he has madea false statement in his petition, 
inasmuch as he has mentioned the name ofa certain 
person as creditor in whose favour he had ereated a 
fictitious debt. 

The fundamental distinction between the provisions 
of the Civil Procedure Code, 1882, and the Insolvency 
Act of 1907 isthis: where, as under the former law, 
before the petitioner could be adjudged an insolvent, 
his conduct in respect of his creditors and in relation 
to the disposal of his own properties had to bo taken 
into account, under the latter Act, the order of 
adjudication follows almost as a matter of course upon 
the presentation of the insolvency application 
and the question of the conduct of the petitioner 
becomes material only when he asks for an order of 
discharge. 

Appeal from the order of the District Judge 
of Hooghly, dated July 13, 1909. 

Babu Atul Krishna Roy, for the Appellant. 

Babus Botdo Nath Dutt, Tarakeswar Pal 
Ohowdhury and Birbhushan Dutt, for the 


Respondents. ; 


Judgment.,—We are invited in this 
appeal to set aside an order made by the 
Court below under section 15 of the Pro- 
vincial Insolvency Act of 1907. The cireum- 
stances under which the order in question 
was made are not disputed. One Udai Chand 
Maity, the appellant before us, applied under the 
Provincial Insolvency Act on the 30th April 
1909 to be declared an insolvent. He stated 
that his debts amounted to Rs. 1,018-6-0 and 
that he had no means to liquidate them. He 
attached to his application the names of 
the creditors, and the particulars of his debts, 
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‘one of his creditors mentioned in the appli- 
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described in detail the properties of which 
On the 2ist June 1909, 


cation by name of Ram Kumar Khara who, 
it was alleged by the petitioner, was entitled 
to receive from him a sum in excess, of 
Rs. 5CO under a decree, appeared in Court and 
presented a petition of objection. His case 
in substance was that some of the other 
creditors mentioned as such in the application 
were really not the creditors of the petitioner. 
He also imputed tothe petitioner various 
acts of bad faith. On the 13th July 1909, 
the petitioner was examined under section 14 
sub-section (2) of the Provincial Insolvency 
Act as to his conduct, dealings and property, 
and upon the close of his examination, the 
Distriet Judge made the order now under 
appeal. He dismissed the petition with costs 
on the ground that the debt attributed toone | 


o: the creditors mentioned in the application, 


named Nogendra Nath Gangooly, was ficti- 
tious. He added that the petitioner had not 
produced his account books and the manner 
in which he gave his evidence led him to 
believe that he was concealing the real facts. 

We are now invited to set aside the order 
onthe ground that it could not have been 
made under section 15 of the Provincial 
Insolvency Act. In our opinion, this conten- 
tion is well-founded and ought to prevail. 
In fact an examination of the record ‘shows 
that the District Judge has really dealt with 
the application of the petitioner under the 
provisions of Chapter XX of Act XTV of 1882, 
which was repealed by the Provincial Insol- 
vency Act of 1907. Under these circum- 
stances it is desirable to explain clearly the 
fundamental difference in procedure between 
the provisions of Chapter XX of Act XIV 
of 1882 and Act III of 1907. 

Under Chapter XX of the Code of 1882, 
a judgment-debtor arrested or imprisoned in 
execution of a decree for money or against 
whose property an order of attachment had 
been madein execution of such a decree 
might apply in writing to be declared an 
insolvent. Section 345 defined the contents 
of such application. Section 350 described 
the procedure at the hearing of the appli- 
cation. This section provided that the judg- 
ment-debtor was to be examined then as to his 
circumstances and as to his future means of 
payment and the decree-holder and the other 
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creditors mentioned in the application were 
to be heard in opposition to the discharge of 
the judgment-debtor, Section 351 then laid 
down the conditions to be satisfied before the 
Court should declare the petitioner an insol- 
vent, and appoint a receiver of his pro- 
perty. This section required the Court 
to be satisfied not merely that the statements 
in the application were substantially true, 
but also that the judgment-debtor had not 
committed any act of bad faith. The proce- 
dure laid down in the Provincial Insolvency 
Act which is taken substantially from the 
English Bankruptcy Act of 1883, however, is 
of an entirely different description. In the 
new Act section 4 defines what acts consti- 
tute acts of insolvency. Many of the acts 
mentioned in, this section are undoubtedly 
acts of.bad faith. It is not necessary for us, 
however, to deal with this part of the section 
at the present stage. It is sufficient to point 
out that clause (f) of section 4 lays down 
that the judgment-debtor commits an act 
of insolvency if he petitions to be adjudged 
an insolvent under the provisions of the Act. 
Apart, therefore, from the other clauses of 
section 4 some of which refer to fraudulent 
preference and other matters of a like nature, 
it is obvions that the Legislature contemplates 
that a debtor might commit an act of insol- 
vency if he made an application under the 
Act, to beadjudged aninsolvent, Section 5 then 
provides that subject to the conditions speci- 
fied in the Act ifadebtorcommits anact of in- 
solvency,a petition may be presented either by 
a creditor orby thedebtor, and the Court may 
on such petition make an order (hereinafter 
called an order of adjudication) adjudging 
him an insolvent. To this section is attached 
an explanation to the following effect:—The 
presentation of a petition by the debtor 
shall be deemed an act of insolvency within 
the meaning of this” section and on such 
petition the Court may make an order of 
adjudication. It is desirable to point out 
that here the Legislature has departed 
materially from the provisions of the English 
Bankruptcy Act where in the first instance a 
receiving order is made which is subse- 
quently followed by an order of adjudication. 
The policy of the Indian Legislature ap- 
parently has been to amalgamate the two 
orders or to have only one order called the 
adjudication order. Tt is clear, therefore, that 
under section 5 of the Provincial Insolvency 
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Act, the Court may upon an application 
presented by a debtor make an order adjudg- 
ing him an insolvent. It does not follow, 
however, that every application made for the 
parpose by adebtor must be entertained by 
the Court, because section 6 pvints out the 
limitation to which such an application is 
subject. Sub-section (3) of section 5 pro- 
vides that the debtor shall not be entitled to 
present an insolvency petition, unless one of 
three conditions is fulfilled—namely, “either 
that his debts amount to Rs. 500 or that he 
has been arrested or imprisoned in execntion 
of the decree of any Court for the payment 
of money orthat an order of attachment in 
execution of such a decree has been made 
and is subsisting against his property.“ If 
any one of thesé three elements is present, 
the application under section 5 must be 
entertained by the Court. Procedure which 
has to be followed when an application which 
complies with the requirements of section 6 
has been presented is explained in section 12. 
It is not necessary for our present purposes 
to refer in detail to the provisions of the 
preceding sections which describes the 
contents of the petition. Section 12 sub- 
section 1 prescribes that when an insolvency 
petition has been admitted, the Court shall 
make an order fixing a date for the hearing 
of the petition. The next sub-section pro- 
vides for the service of notices upon the 
creditors, and the debtor as the case may be. 
Section 13 then authorises the Court to take 
ad interim proceedings. Section 14 deseribes in 
detail the precedure at the hearing. Sub- 
section (1) of the section lays down that on 
the day fixed for the hearing of the petition 
or any subsequent day to which the hearing 
may be adjourned, the Court shall require 
proof that the creditor or the debtor, as the 
case may be, is entitled to present the peti- 
tion, In other words, after the requirements 
of section 6 have been fulfilled, the Court 
shall further require proof that the debtor, 
if he does not appear on a petition present- 
ed by a creditor, has been served with notice 
and that the debtor has committed the act 
of insolvency alleged against him. It is 
obvious that the question of the fulfilment of 
this last requirement arises only when the 
application is made hy the creditor who has 
to show that the act of insolvency imputed 
by him to the debtor has actually been com- 
mitted, Sub-section (2) of section 14 then 
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provides for the examination of the debtor. 
Section 15 then deals with the question of the 
order to be passed upon the petition. The 
first sub-section of section 15 provides that 
where the Court is not satisfied with the 
proof of the right to present the petition 
or of the service of notice on the debtor as 
required by section 12 sub-section (3) or of 
the alleged act of insolvency or is satisfied by 
the debtor that heis able to pay his debts or 
that for any other sufficient cause no order 
ought to be made, the Court shall dismiss 
the petition. It is obvious from this section 
that before the Court can make the order of 
adjudication upon the petition, the Court has 
to be satisfied with the proof of the right to 
present the petition, in other words, that the 
requirements of sections 5 and 6 have been 
fulfilled. Now in the case before us, it is 
not disputed that the petitioner has applied 
to be adjudged an insolvent. The presentation 
of such an application by itself constitutes an 
act of insolvency. Itisfurther not disputed 
that the petitioner is indebted to the extent 
of more than Rs. 500, because the amount 
alleged to be due to the opposing creditor is 
in excess of Rs. 500. It is clear, therefore, 
that there was ample proof of the right of the 
_ appellant to present the petition. The ques- 

tion now arises whether there was any valid 
ground for the dismissal of this application. 
The learned Judge has proceeded on the ground 
thatthe conduct of the petitioner has not 
been satisfactoryand that he has made a false 
statement in his application inasmuch as 
he mentions the name of a certain person as 
ereditor in whose favour he had created a 
fictitious debt. It is obvious, however, from 
sub-section (1) of section 15 that those are 
not circumstances which can be taken into 
account by the Court at this stage to deter- 
mine whether the application should be 
granted or refused. Reliance has been 
placed by the learned Vakil for therespondent 
upon the concluding words of sub-section (1) 
of section 14, which lay down the rule that 
where the Court is satisfied by the debtor 
that he is able to pay his debts or that for 
any other sufficient cause no order ought to 
be made, the Court shall dismiss the petition. 
But it is clear that this portion of sub-section 
(1) of section 15 refers only to cases in 
which the application has been made by the 
ereditor and is opposed by the debtor. In 
such a contingency if the debtor can satisfy 
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the Court that he is able to pay his debts or 
that for any other sufficient cause, [such as 
those mentioned in Hx-parte Divon (1). and 
Bx parte Oram(2)], no order ought to be made, 
it is the duty of the Court to dismiss the 
application. The grounds, upon which the 
learned Judge has dismissed the application, 
could. not have been taken by him into 
account for the purpose of determining whether 
the application ought to be allowed or refused. 
The language of section l5is clearly analogous 
to that used in the English Bankruptcy Act 
of 1883, section 7, sub-section (3), under which 
the question of bad faith would not be taken 
into account by the Court at the preliminary 
stage for determining whether the application 
ought to be granted or refused. In fact the 
conduct of the petitioner in relation to his 
creditors can be taken into account only ata 
later stage of the proceeding, when the 
question of discharge of the petitioner arises 
for consideration. This is clear from the 
provisions of sections 43 and 44 of the Pro- 
vincial Insolvency Act. Section 43 defines the 
duties of the debtors and sub-section (2) ef 
that section provides that if a debtor whether 
before or after the making of an order 
of adjudication commits acts of bad faith, 
the Court may sentence him to simple 
imprisonment. Section 44 provides that it 
is the duty of the Court to take into account 
certain circumstances when it is called upon 
to consider the application for discharge. 
Sub-section (3) of section 44 provides that 
the Court shall refuse to grant an absolute 
order of discharge on proof of any of the 
various circumstances mentioned in the sub- 
section and the acts, of which the debtor 
might be guilty so as to deprive him of the 
ultimate benefit of the provisions of the Pro- 
vincial Insolvency Act, may generally be 
described as acts of bad faith. It is clear 
from this section that the question whether 
the debtor has or has not committed acts of 
bad faith is to be determined by the Court 
not at the preliminary stage when the order 
of adjudication has to be made but at the 
final stage when application is made, for an 
order of discharge. The learned Vakil for 


(1) (1884) 13 Q. B. D. 118; 50 L. J. Ch. 769; 101. 
T, 414; 32 W. R. 887; 1 Morrell 98. 


(2) (1885) 15 Q. B. D. 399; 562 L. T. 785, 33 W. R, 
890; 2 Morrell 199 : 
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fhe respondent, however, objected that if this 
interpretation were put upon the provisions 
. of the law, an order for adjudication might 
be obtained almost asa matter of course. 
‘No doubt, that would be the result, but that 
is precisely 
As was pointed out by Mr. Justice Bigham in 
In re Button (3), when a man’s affairs become 
so involved that he cannot properly carry on 
his business, it becomes his duty to himself 
and to his creditors to present his petition 
to the Court. He commits no tort against 
any one nor does he break any contract by 
discharging his duty; cartain statutory conse- 
quences, no doubt, follow on the act so done. 
One of these consequences is that his property 
passes to his trustee and becomes divisible 
amongst his creditors which is clearly nota 
matter for regret. It may be pointed out 
that. the interpretations which we put upon 
the provisions of the Provincial Insolvency 
Act are not likely to lead to fraud as suggest- 
ed by the learned Vakil for the respondent. 
Ji an insolvent debtor had committed acts 
of bad faith and has nevertheless obtained an 
order of adjudication, he has nob thereby 
obtained any opportunity to evade his lia- 
. bilities. The effect of the order of adjudication 
is merely to rest his properties in the Court 
for the benefit of his creditors. But he 
cannot obtain the final order of discharge 
unless he can prove that he has not been 
guilty of any act of bad faith, This, in fact, 
is the fundamental distinction between the 
provisions of the Civil Procedure Code of 
1882 and the Insolvency Act of 1907; where, 
as under the former law, before the petitioner 
could be adjudged an insolvent, his conduct in 
respect of his creditors and in relative to 
the disposal of his own properties had to be 
taken into account, under the latter Act the 
order of adjudication follows almost as a 
matter of course upon the presentation of the 
Insolvency application and the question -of 
the conduct of the petitioner becomes 
material only when he asks for an order’ of 
discharge. 


‘We may further point out in so far as the 
present case ig concerned, that the question 
of the reality of the debt in favour of 
‘Nogendro Nath Gangooly must be deter- 
mined under section 24, and it is desirable 


that an adjudication upon that point should 
(3) (1907) TK. B. 397 at p. 401; 76 L. J. K; B. 319 
96 L-T, 124; 23 T. L. R. 256; 14 Manson 17, 
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take place in the presence of the creditor 
concerned. . If the order made by the learned 
Judge is maintained, whatis the position ? 
The petitioner does not obtain an order of 
adjudication. The opposing creditor succeeds 
in defeating the application on the ground 
that the debt created in favourof Nogendro 
is fictitious. But that order is, in no way, 
binding upon Nogendro because the point 
has not been determined in his presence, and 
it would be quite open to Nogendro to prove 
that his security is not fictitious in a suit 
brought tu enforce it. On the other hand, 
if an order of adjudication is made and the 
true character ‘of the alleged debt is deter- 
mined as provided in the Provincial Ingol- 
veney Act, the whole matter would be finally 
adjudicated upon in one proceeding! 

The result, therefore, is that this appeal is 
allowed, the order of the Court below is set 
aside and the order of adjudication is made. 
The case will be remitted to the District 
Judge in order that he may appoint a 
receiver and deal with the matter as provided 
in the Act. There will be no order for costs, 
as neither-party is to blame for the errone- 
ous order made by the Court below. 


Appeal allowed. 


(s. c. 8 M. L. T. 81.) 

MADRAS HIGH COURT. 
CRIMINAL Appeat No. 20 or 1910. 
March 14, 1910. 

Present:—Mr. Justice Miller and Mr. Justice 
Munro. 
in re KURUMBA HOSAKERI—Parsongr 

‘APPELLANT, 

Criminal Procedure Code (Act Y of 1898), s. 367 (5) 
—Offence punishable with death—Accused sentenced to 
imprisonment—Reason to be assigned. 

Whero the sentence of death is not passed for convic- 
tion in a case punishablo with death, the Sessions 
Judge should state his reasons for the departure, 

Appeal against the sentence of the Court of 
Session of the Bellary Division, in Sessions 
Case No. 81 of 1909. 

Judgment.—wWe agree with the Ses- 
sions Judge that the evidence establishes the 
guilt of the accused. The Sessions Judge has 
apparently overlooked the provisions of section 
367 (5) of the Criminal Procedure Code which 
require him to state his reasons for not pass- 
ing sentence of death in a casein which he 
convicts an accused person of an offence 
punishable with death. . . - 
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We confirm the conviction and sentence and 
dismiss the appeal, 
Conviction confirmed, 


ALLAHABAD HIGH COURT. 
Lerrors Paveyt Appeat No. 28 or 1910. 
July 15, 1910. 

Present:—Sir John Stanley, Kr., Chief 
` Justice, and Mr. Justice Banerji. 
RAGHUNATH KAULWAR AND OTHERS—- 
Puantivrs—aA PPELLANTS 

- Versus 
BALADEEN KAUWAR AND oraens—Deren- 
DANTS— RESPONDENTS. 

Agra Tenancy Act (IL of 1901), s. 32—Occupancy 
holding, division of, among tenants, not binding 
upon Aamindar but binding upon tenants—Par tition of 
holding with the consent of Zamindar, effect of. 

There is no objection to joint ‘tenants agreeing 
among themselves to occupy and cultivate distinct 
parts ‘of the joint holding, provided that their so doing 
in no respect prejudices the rights of the land- holder. 
In spite of such an agreement, the tenants continue 
to be liable to the landlord for the whole rent and 
their arrangement is not enforceable between them 
and the landlord, A partition to hind the landlord 
must be a partition with his consent. 

Achhey Lal v. Janki Prashad, 29 A. 66; 3 A. L. J. 
735; A. W. N. (1906) 274, referred to. 

Appeal under section 10 ofthe Letters 
Patent, against the decisionof Mr. Justice 
Tadball, in-S. A. No. 426 of 1909*, dated the 
7th March, 1910. 

Mr. Muhammad Ishaq, for the Appellants. 

Mr. Gokul Prashad, for the Respondents. 

Judgment. 





Stanley, 
` judgments of the learned Judges of this Court 
from which this appeal has been preferred 
are not open to objection. They have very 
fully dealt with the facts and the law, and 
it is unnecessary for me to add anything to 
what they have said, save and except that I 
desire to make an observation upon the judg- 
ment in Achhey Lal v. Janki Prasad (1), to 
which judgment, I was a party. In that case 
it was held that “Neither a Civil nor Revenue 
Court can partition or divide an occupancy 
holding; sach partition or division can only 
be effected out of Court with the consent of the 
Jand-holder.” If these words are interpreted 
as meaning that tenants cannot agree to 
divide a holding amongst themselves, in my 
opinion it goes too far. There is no objection 


“E See 6 Ind. Cas. 98, Ed. 
(3) 29 A. 66; 3 A. L. J. 785; A. W, N. (1908) 274. 
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to joint tenants agreeing among themselves 

to occupy and cultivate distinct parts of the 

joint holding, provided that their so doing in. 
no respect prejudices the rights of the land- 

holder. Under such an agreement, the tenants 
continue to be liable to the landlord for the 
entire rent and the arr angement between them, 
is not a partition which is enforceable as 

between them and the landlord. A partition 
to bind the landlord must be a partition with 
his consent. I, therefore, would dismiss this 
appeal with costa, 

Banerjee, J—I also am of opinion that 
there is no force in this appeal. The former 
suit was not-one for partition of a holding 
or the distribution of the rent thereof, but 
was a suit for exclusive possession of certain 
plots of land which the then plaintiff claimed 


“to be his separate property. The Court 


which tried that suit had jurisdiction to 
entertain it and its jadgment has the effect of 
res judicata. I agree in dismissing the 
appeal. 
By raz Court.—The order of the Court is 
that the appeal be dismissed with costs. 
Appeal dismissed. 


(s c. SM. L. T. 81.) 

MADRAS HIGH COURT. 
CatminaL Reviston Cass No. 548 or 1909. 
March 14, 1910. 

Presenti—Mr. Justice Miller and Mr. Justice 
Munro. 


In ve RAMAKRISTNAMMA— PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 476— 
Penal Code (det XLV of 1860), s. 198—Proseeu- 
tion, when can be ordered. ` 

A prosecution under section 193 of the Penal Code, 
cannot be ordered under such circumstances as 
cannot be shown to be a continuation of the pro- 
cecdings in which thé ovidence was given. 

aAiyakannu Pillay v. Tmora 32 M. 49; 4 M. L. T. 
404, 19 M. L.J. 42; 9 Or. L. J. 4l; 1 Ind. Cas. 597, 
followed. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the Sessions Court 
of Guntur, in Criminal Revision Case No. 9 of 
1909, directing the prosecution of the peti- 
tioner for an offence under section 193, Indian 
Penal Code, and to issue an order directing 
stay of further proceedings in the Head’ quar- 
ters Deputy Magistrate’s Court of Guntur, in 
pursuance of the said order of the Sessions 
Court of Guntur, dated the 30th August 1909. 
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Order.—We must set aside the order cn 
the ground that there is nothing to show that 
it was made in such circumstances that it can 
be said to have been a continuation of the 
. proceedings in which the evidence was given 
[vide Aiyokannu Pillai v. Emperor (1)). 

Order set aside. 


(1) 82 M. 49; 4 M. L. T. 404, 19 M. L.J. 42; 9 Cr. 
L. J. 41; 1 Ind. Cas. 597. f 


(s. c. (1910) M. W. N. 316.) 
MADRAS HIGH COURT. 
Seconp Civit Aprear No. 29 or 1908. 

March 17, 1910. 
Present:—Bir Ralph Benson, Judge and 
_ My. Justice Krishnaswami Aiyar. 
KANDASWAMI PILUAI—Puartstire— 
APPELLANT |, 
versus 


AVAYAMBAL alias THANGACHI 
AMMAL—Derenpaxt—Responpent. 

Contract Act (IX of 1872), ss. 70, 217, 222--Indem- 
nifying Agent —Power-of-attorney—Limitalion Act (XT 
of 1877), Sch. I, arts. 61, 88, 116, 120. 

An agont appointed under a power-of-attorney and 
suing his principal for recovery of moneys spent by him 
in the-conrse of the agency must bring his suit within 
three years under article 61 of the Limitation Act. 

Article 116 cannot apply becauso in the power-of- 
attorney there is no promise by the principal to 

‘pay for advances made by the agent; nor is there 
any breach of a contract in writing registered. 

Expenses incurred by an agent ou behalf of the 
principal are consequences of the lawful acts of the 
agent in exercise of his authority. The principal’s 
duty to indemnify is no part of the contract but is 
an obligation attached by law to the relation of 
principal and agent constituted by act of partics: 

Krishnan Nambiar v. Kannan, 21 M. 8; Sesha- 
chela Naicker v. Varada Chariar, 25 M. 65, distin- 
guished. 

Articlo83 cannot apply because the obligation of the 
principal to indemnify is not a contract. Even if 
article 83 applies, the starting point is the date of 
payment, when ‘the agent is damuified. 

Even though there is a right of retainer and the 
lien may be enforced long after the expenses have 
been incurred, so long as moneys or the goods of the 
principal in connection withthe agency are held by 
the agent irrespective of the period that has clapsed 
since the expenses themselves were incurred, where 
anagent is obliged to sue for moneys spent’ by him, 
his right of suit is not postponed until the termination 
of the agency, and such right of lien or retainer will, 
in no way, prevent the operation of the Statute of 
Limitation. ian: f 

Spears v. Hartley; (1880) 6 R. R. 814; 3 Hsp. 81; 
Curwen v. Milburn 42. 0h. D. P. 424; 82 L. T. 
278; 88 W. R. 49, referred, to. 

An agent has no duty apart from any special con- 
tract to spend his own moneys in the business of his 
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agency and they are recoverable under section 70 of 
the Indian Contract Act immediately after the pay- 
ments are made, 

Article 61, which relates to a suit for money paid 
to the defendant and which is not limited to cases of 
legal liabilities, is the proper article applicable to cases 
of recoupment between agent and principal. 

Sentance v. Hawley, 13 0. B. (N. $.) 458; 7 L. T. 745; 
11 W. R. 8311, relied upon. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 1128 of 1906, presented against the decree 
of the Court of the District Munsif of 
Negapatam, in O. S. No. 142 of 1906. 

Mr. V. V. Srinivasa Atyangar, for the 
Appellant. 

Mr. T. R. Ramachandra Iyer, for the 
Respondent. 

Judgment.—tThe plaintiff was the 
defendant’s agent under a power-of-attorney, 
the original of Exhibit G. He sues for the 
recovery of payments made by him for the . 


-expenses of certain litigations conducted by 


him, on behalf of the defendant. The last 
of such payments was on the 6th of March 
1901. The suit was institutedon the 4th April 
1906. The Courts below have held the 
suit barred under article 61 of the Limit- 
ation Act. The appellant contends in the 
firsb place that article 116 applies. That 
relates to asuit for compensation for breach 
of a contract in writing registered, There is 
no promise in the power-of-attorney to pay 
the plaintiff for advances made by him oh 
account of his principal. Section 222 of the 
Contract Act provides that the employer of 
an agentis bound to indemnify him against 
the consequences, of all lawful acts done by 
such agent in exercise of the authority con- 
ferred upon him. Illustrations (a) and (b) to 
that section show that expenses incurred by 
the agent on behalf of the principal are 
consequences of the lawful acts of the agent 
in exercise of his authority. But the 
principal’s duty to indemnify is no part of 
the contract. It isan obligation imposed by 
the law and is attached to the relation of 
principal and agent constituted by act of 
parties. Such an obligation, therefore, can- 
not be breached as part of the contract in 


writing registered. The decisions in Krishna 


Nambiar'v. Kannan (1) and in Seshachala 
Naicker v, Varada Chariar (2) were referred 
to, to show that obligations not expressed in 


writing but imported by.the law in the case of 
(1) 21 M. 8. 
(2) 25 M. 55. 
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sale have been treated as in writing when the 
sale is made bya written instrument. We 
do not think that these cases compel us to 
hold that an indemnity which is not a term 
of the contract norto be deemed a part of 
the contrac’, but a mere obligation cast on 
the principal by the operation of law is in 
writing registered within the meaning of 
article 116. g 
It is next argued that article 120 alone 
applies and not article 61. But before we 
goto this residuary article, we have got to 
see whether there is no other article, which 
can be made applicable to the case. Articles 
83 and G1 have been suggested. We think 
we must reject the formerarticle for practi- 
cally the same reason for which we reject- 
ed 116. Article 83 relates to a suit “upon 
any other contract to indemnify’. If we 
are right in thinking that the obligation of 
the principal to indemnify under section 222 
of the Contract Act is nota contract to do 
so, article 83 ceases to be applicable. But 
even if it did apply, there would remain the 
question as to the starting point which is 
when the plaintiff was actually damnified. 
Now when is theagent damnified as regards 
the advances made by him on account of the 
principal in the course of his agency? In 
the absence of a contract to the contrary we 
think it must be taken that the agent is 
damnified when he makes the payment. The 
expenses referred to in illustrations (a) and 
(b) to section 222 of the Contract Act are 
recoverable as soon as they are incurred. 
And if they are recoverable, there is nothing 
unreasonable in holding that the agent 
is damnified when they are recoverable 
and ibat time begins to run at once, It was 
concluded that agent hada right of retainer 
under section 217 out of all sums received on 
account of the principal in the business of 
the agency of all moneys due to himself in 
respect of expenses properly incurred. It 
was also pointed out that the agent under 
-section 222 of the Contract Act had a lien. 
It is true that the right of retainer and the 
lien may be enforced long after the expenses 
have been incurred so long as moneys or the 
goods of the principal’ in connection with 
the agency are held by the agent irrespective 
of the period that has elapsed since the ex- 
penses themselves were incurred. But is 
that a reason for holding that if the agent is 
obliged to sue for moneys spent by him in the 
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business of the agency, his right of action is 
postponed until the termination of the 
agency? Story says in section 850 of his 
Book on Agency: “It may be generally stated 
that an agent may insist upon deducting 
all his advances, expenses, disbursements, 
and losses arising in the course of his agency, 
whenever they are definite and certain, 
and donot merely sound in damages, from 
the pecuniary funds in his hands belonging 
to his principal, by way of recouper, discount, 
or set-off;’ or where no such funds exist, he 
may maintain an action at law, or a bill in 
equity, as the case may require, for the 
recovery thereof.” The agent is not en- 
titled to wait for the termination of the 
agency, before he makes his claim. And the 
fact that he has a lien of a right of retainer 
in the ease of claims for recoupment 
irrespective of the Statute of Limitations 
is no reason for holding that the statute 
itself does not run. In Spears v. Hartly (3), 
it was held by Lord Eldon that if by custom 
and usage of trade, a party was entitled 
to a lieu on goods for a several balance, 
and he got possession of the goods of his 
debtor, he might hold them till he satis- 
fied the whole demand, even though a 
part of it was barred by the Statute of 
Limitations. In Curwen v. Milburu (4), 
in which a question arose as to the lien of aà- 
solicitor on deeds and documents belonging 
to the client for amounts that had become 
barred, Lord Justice Cotton said:—‘Statute- 
barred debts are due though payment of them 
cannot be enforced by action.” The Court 
of appeal held that the solicitor had a 
lien on the documents and that it was the 
duty of the taxing master to tax all the 
items of the bill without regard to the 
Statute of Limitation, The existence, 
therefore, of aright of a retainer and of a 
lien would, in no way, prevent the opera- 
tion of the Statute. Is there any rule of 
Law that postpones the agent’s claim to the 
termination of the agency or the general 
settlement of account? The agent has no 
duty apart from any special contract to 
spend his own moneys in the business of 
his agency. His expenditure, therefore, of 
moneys belonging to himself in the business 
ofthe agency would be recoverable under 


(3) (1880) 6 R. R. 814; 3 Esp. 81. 
(4) (1030) 42 Ch. D. P. 424; 62 L. T. 78; 88 W. R. 
4 
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section 70 of the Contract Act. There i$ doso, the verdict must be set aside. Mari 
nothing to prevent his making his claim for Valayanv. Emperor (1). 


recoupment immediately after he expended Following that ruling, we are constrained to 
his own nfoneys. It seems tous clear that set aside the conviction and direct a retrial. 
assuming that article 83 applied, plaintiff Conviction set aside. 


was damnified when the expenses wera ine (1) 30 M.44; 1 M. L. T. 399; 5 Cr, L. J, 78. 
curred, and the suit instituted more than 
three years from that date would be out of 
time. : 
We think, however, that the Courts below 
were right in applying article 61 to this 
case. That relates to a suitfor money pay” 
able to the plaintiff for money paid to the 
defendant. It was argued that this article was 


confined to tases w herethe defendant was under Sat Rasa VISWESWARA NISSENKA 
a legal liability to make a payment. We see BAHADUR GARU ZAMINDAR, or 


no reason for limiting the scope of the article. ganNGAMVALSA—PLatntire—APPELLANT 
Cases falling under section 70 of the Contract Ters 


_ Act are certainly covered by the language GORLA BUDARADU AND OTHERS— 
of this article. .In Sentance v. Hawley (5) Devevpasre— Responvenres. 
when an agent had paid out of hisown money Suit for land—Plea of Gatlaba service-—Alternative 
for sugar bought by the principal, it was held gen of land burdened with service—Burden of proof. 
that the agent might sue the principal for the In asuit for resumption of certain lands held by 
3 245 : ree - - defendants on Gadaba service, the grant being subse- 
price as money paid to his use at his request. = 


i i ee quent to permanent settlement, the burden of proving 
Applying article 61 we are of opinion that that the grant was notin len of service is on defen- 


the suit is barred. dants. Enjoyment for 40 years and the iform 
The second appeal is dismissed with costs, Xathwhadi will not shift the burden of proof which lies 


Appeal dismissed. onthe defendant 


3 4 af pa Sanyasi v. Salur Zamindar, 7 M. 268 at p. 272; 
(5) 13 0. B. (x. s.) 458; 7 L. T. 745; 11 W. R311. Mahadevi v. Pikrama, 14 M. 365 at p. 375; Sri Rajah 


Subhanadri Appa Rao Bahadur v. Sri Rajah Venkata- 
A —— narasimha Appa Rao Bahadur, 26 M. 403, referred to. 


Second appeal against the decree of the 





. (s. c. 8 M. L. T. 82.) 
MADRAS HIGH COURT. 
Seconp Cryin APPEAL No. 1081 or 1908. 
March 11, 1910. 
Present:-—-Sir Ralph Benson, Judge, and 
Mr. Jostice Krishnaswami Aiyar. 


(s. c. 8M. L. T. 82.) Temporary Subordinate Judge’s Court of 
MADRAS HIGH COURT. ` Vizagapatam, in A. S. No. 103 of 1906, pre- 
CRIMINAH, Apprat No. 57 or 1910. sented against the decree of the Court of the 
March 14, 1910. District Munsif of Parvatipur, in O. S. No. 13 

Present:—Mr. Justice Miller and Mr. Justica of 1906. 


i ; Munro. . Judgment. —The suit is for resump- 
In re SURUTTAI—PRTITIONBR——APPELLANT. tion of certain lands held by the defendants 


_ Criminal Procedure Code (Act V of 1898), s. 297— on Gadaba service. The defendants at first 
‘Failure to explain law to the jury —Conviction bad. 


Tf the Sessions Judge fails to explain the law to the denied the service but afterwards pleaded that 
jury, the verdict must be set aside. the grant was burdened with service. 
Mari Valayan v: Emperor, 80 M. 44; 1 M. L, T. 399; The grant was subsequent to the permanent 


5 Or. L. J. 78, followed. settlement. The burden is on the defendants 
Appeal against the sentence of the Court of to show in such a case that the grant was not 


Session of the South Arcot Division in Case jp lien of service: See Sanyasi v. Salur Zamin- 


No, 2 of the Calendar for 1910. ; dar (1); Mahadevi v, Vikrama Razu (2); Sri 
Judgment.—The Sessions ‘Judge has Rajah Sobbanadri Appa Rao Bahadur v. Sri 


not explained to the jury what is meant by the - Rajah Venkatunarasimha Appa Rao Bahadur 
offence of robbery. 

Tt has been held in this Court, in a case. 
very similar to the present, that under section 
297, Criminal Procedure Code, the Judge (1) 7 ME. 268 at p. 272 
must explain to the jury the law by which (2) 14 M. 365 at p. 375. 
they are to be guided, and that, if he fails to (3) 26 M. 403, 


The defendants have adduced no evidence 
to rebut the presumption. The mere length of 
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enjoyment (40 years) andthe uniform Kathu- 
badi are insufficient to rebut the presumption. 

The Subordinate Judge holds, and we think 
rightly, that if the burden be upon the defen- 
dant he has not discharged it. We must re- 
verse the decrees of both the lower Courts and 
decree possession of land sued for with costs 
throughout, < 

The amount of profits claimed is not dis- 
puted; the plaintiff will also have a decree for 
Rs. 46 with interest at 6 per cent. from the 
date of plaint to the date of realisation, 

Decree reversed. 





(s. c. (1910) A. W. N. 321;8 M. D. T. 171.) 
MADRAS HIGH COURT. 
Srconp Orvik Appeat No. 201 or 1908. 
April 1, 1910. 

Present:—Sir Ralph Benson, Judge, and 

A Mr. Justice Krishnaswami Aiyar. 
KAMULAMMAL — PLAINTIFF- À PPELLANT 
CETSUS 
Tas SECRETARY or STATE ror INDIA 
in COUNCIL, taroven THE COLLECTOR 
or MADURA—Derenpant— RESPONDENT. 


Statutory powers of Government— Delegation of powers, 
validity of—Madras Act (VII of 1865), s. 1—Preseribing 
rates—Recording of proceeding of Board of Revenue. 

Where a Statute empowers Government to levy a 
separate cess for water supplied for irrigation and 
enables them to preseribe rules under which and 
~ the rates at which such water cess shall be levied, the 
Government have no right to delegate to the Collector 
this statutory authority and a rule empowering the 
Collector to impose the prohibitive rates, when water 
is taken without permission, is a deltgation not 
warranted by the Act. 

Where the Government merely recorded the pro- 
ceedings of the Board of Revenue extending the rule 
as to prohibitory rates to a district to which it was 


originally not applicable: Held, that such a record ` 


was not a prescribing of the rates under section 1 of 
Ack VIL of 1865. 

Second appeal against the decree, dated 
22nd August 1907, of the District Court of 
Madara, in Appeal Suits Nos. 866 and 383 
of 1906, presented against the decree, dated 
17th April 1906, of the Court of the Sub- 
ordinate Judge, Madura (West) in O. S. No. 
27 of 1904. 

Messrs. S. Srinivasa Iyengar and K. F, 
Krishnaswami Iyer, for the Appellant. 

The Government Pleader, for the Respon- 
dent, ` 

Judgment. —in this case the question 
is raised as regards the validity of the imposi- 

` tion of water cess at the rate of Rs. 10 an 


acre. We have not been referred to any 
rule of Government which authorizes the 
levy of this rate. In the rules for the levy of 
water-rate approved by Government in their ' 
Order dated the &5th of March 1874, the 
following appears :— ‘The Collector has 
power to impose prohibitory rates whenever 
water is taken without permission.” This 
was not originally applicable to Madura but 
appears to have been extended by the Board 
of Revenue by their proceedings, dated the 
and of July1878, No. 1827. The Government 
by their Order No. 1170, dated the 25th of 
July 1878 have simply “recorded” the modi- 
fication made by the Board of Revenue. 
Section 1 of Act VII of 1865 empowers 
Government to levy a separate cess for water 
supplied for irrigation and enables them to 
prescribe the rules under which and the rates 
at which such water-cess shall be levied. 
They have no right to delegate to the 
Collector the Statutory authority conferred 
upon them to prescribe the rales and the 
rates, A rule, therefore, made by Govern- 
ment that the Collector has power to impose 
prohibitive rates whenever water is taken 
without permission is a delegation of the 
authority to prescribe the rates which is not 
warranted by the Act. It is, of course, open 
to Goverpment to levy at pleasure a cess for 
the use of water without permission. They 
are under no obligation to prescribe the 
rules and rates beforehand. But in this case 
it is not Government that hag levied the cess 
of Rs. 10 an acre but the Collector under 
the authority conferred by the rule empower- 
ing him to impose prohibitory rates. Even 
this rule as to prohibitory rates as originally 
promulgated was not applicable to Madura, 
The Government have not since extended it 
to Madura. The Board of Revenue did so. 
The Government, however, only recorded the 
Board’s Proceedings. Such a “record” is not 
a prescribing of the rate under section 1 of 
the Act, The levy of Rs. 10 an acre was, 
therefore, not warranted. The role 9 referred 
to in our judgment in S. A. No. 1597 of 1907 
authorizes the levy of one and a-half times 
the ordinary rate and that comes to Rs. 6 
only. The levy of the extra Rs. 4 appears to 
be illegal. The claim for the refurd, however, 
of the excess levied is barred by limitation 
whether section 59 of Act IL.of 1864 or 
article 16 of the Limitation Act applies. We 
must, therefore, reverse the decree of the 
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District Judge. We cannot restore the decree 
of the Subordinate Judge as it stands, For it 
might be competent to Government by proper ` 
rules under section 1 of Act VII of 1865 to: 
legalize the imposition of prohibitory 
assessment, a question on which we express 
no opinion. We would make a decree in the 
plaintiff's favour for a perpetual injunction 
restraining Government from imposing pro- 
hibitory ` assessment under existing rules. 
ai party must bear his own costs through- 
out. 
Appeal allowed. 





(s. c. (1910) M. W. N. 322; 8 M. L. T. 186.) 
'MADRAS HIGH COURT: 
Secono Orvin APPRAL No. 1597 or 1907. 
April 1, 1910. 

Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
NYNAPPAN SERVAI—Puaintirr— 
APPELLANT 

f versus 

Tae SECRETARY or STATS ror INDIA 

Iv COUNCIL, THrOUGH ran COLLECTOR 

ow MADU RA— Deren dant— RESPONDENT. 

Madras Revenue Recovery Act (II of 1864), s. 1—~ 
Tenant under Zamindar, whether aland-holder-—Holder 
of land, 

A Zamindari tenant who used Government water 
for irrigation without permission is liable to pay the 
differential water-rate to Government, and he is a 
land-holder within the definition of section 1 of Act 
IEof 1864. 

Subbramania Chetty v. Mahalingasami Sivan, 33 M. 
41;'19 M. L. J. 627; 8 Ind. Cas. 624; 6 M. L. T. 198, 
distinguished, 

Second appeal against the decree, dated 
22nd August 1907, of the District Court of 
Madura, in Appeal Suits Nos. 534 and 575 
of 1906, presented against the decree, dated 
6th August 1906, of the Court of the District 
Munsif of Periakulam, in O. S, No. 291 of 
1905. 

Mr. T. Rangachariar, for the Appellant. 


The Government Pleader, for the Re- 
spondent. 
Judgment.—tThe Collector levied 


water-cess from the tenant of a zemindar for 
Periyar water taken for irrigation through 
another Government stream called the 
Suruliyar. Wedo not think there is any 
foundation for the contention that the water 
was not supplied from a stream belonging 
to Governmert, The first and most important 


question argued was that the assessment upon 
the zemindard ryot was illegal. Under section 
l of Act VII of 1865, the cess is imposed 
upon the land. By section 1 of ActII of 1834, 
it is enacted that public revenus due on land 
shall be taken to include cesses payable to 
Government on account of water supplied for 
irrigation. Is a zemindari tenant, who uses 
the water of a Government Stream, for which 
his holding becomes liable to pay a cess to 
Government, a landlolder for the purpose 
of Act II of 1864? “Iuandholder” is defined 
as comprising, amongst others, “all holders 
of land in any way subject to the payment of 
revenue direct to Government.” That the 
land is not so subject is plain from the 
provision contained in Act VIL of 1865. 
There is no definition of the phrase “holder 
of land.” As regards lands under zemindari 
settlement, the zemindar is the landholder. 


With reference to land under inam settle- 


ments, the imamdar is’ the landholder. In 
either of these cases, it is dificult to suggest 
that a tenant in cecupation under a zemindar 
or tnamdar is liable to pay the petshkush or 
the quit rent to Government. So also it may 
be said, with - reference’ to lands, under 
ryotwart settlement; it is the registered 
patiadar and not the under-tenant that is the 
Jandholder liable to pay revenue to Govern- 
ment. The decision in Subramania Chetty 
v. Mahalingasami Sisan (1), is merely 
authority for the position that the registered 
patiadar under ryotwary settlement and not 
his transferee, who, without being so regis- 
tered, may be in possession of the property, 
is the landholder under Act If of 1864 and, 
in case the revenue is in arrear, the defaulter. 
No general rule is there laid down that in 
all cases the registered proprietor is the 
landholder and none else. We may agree that, 
when there are registered proprietors under 
a particular settlement, other persons are 
not to be brought in as well under the head 
of landholders by virtue of the general phrase 
“all holders of land in any way subject to 
the payment of revenue direct to Govern- 
ment.” The land being subject to the pay- 
ment of a cess to Government, which is, 
therefore, revenue and that liability not being 
under a settlement, zemindari or inam or 
ryotwari, any person who can be deemed to 


be the holder of that land must be com- 
(1) 33 M. 41; 19 M. D. J. 627; 3 Ind. Cas. 624; 6M. 
L. T. 198. 
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prised in the definition of “landholder.” We 
feel compelled to hold that the remindari 
tenant in occupation is the holder of land 
subject to the payment of revenue direct to 
Government in respect of the water, cess and, 
therefore, a landholder, who becomes a 
defaulter under the Act. We must, therefore, 
overrule the contention that the demand issued 
against the plaintiff was illegal. 

Itis argued that the Collector was not 
entitled to levy one and a-half times the cess 
sanctioned by Government under. rules made 
in pursuance of section | of Act VII of 1885. 
The Munsif held that the levy of penal 
assessment, as he called it, was illegal. The 
District Judge, on the other band, was of 
opinion that the assessment was not penal or 
prohibitory but only the imposition of a 
` differential rate in case Government water 
was used without sanction. Exhibit VI which 
is an order of Government provides as 
follows—“If water is taken without due 
sanction, an extra water-rate will be charged 
under scale laid down for ayan lands under 
Rule 9.” Rule 9, to be found at page 20 of 
the printed record, provides a differential 
rate of one and a-half times the ordinary 
water-rate. We think the question of the 
validity of a prohibitory rate does not arise 
in this case. It is unnecessary to consider the 
question whether the payment was voluntary 
or whether the claim for the refund of the 
cess levied is barred by limitation. We must 
dismiss the second appeal with costs. , 
Appeal dismissed. 


(S. c. 8 AM. L. T. 85.) 
MADRAS HIGH COURT. 

Orvit Revision Permios No. 23 or 1909. 
March 23, 1910. 
Present:— Mr. Justice Miller. 

P. S. S. MUNIAPPA CHETTIAR— 
PLAINTIF — PETITIONER 
versus 
M. K. BALARANGAIYA CHETTI AND 


OTHERS— D EFENDANTS—R&SPONDENTS. 

Revision—Point taken for the first time in Revision 
— Pleadings. 

A point nob raised in the Courts below in the 
application for review cannot be raised in the Court 
of Revision. 

Petition under section 25 of Act IX of 
1887, prayirg the High Court to revise the 


order of the Court of the (Principal District 
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MUNNA LAL V. HAJIRA JAN. 


Munsif of Salem, dated the 24th day of August 
1908 in Small Cause Suit No, 1616 of 1908. 
Judgment.—tThe acknowledgment is ` 
not signed by any one—principal or agent. 
The point is now raised that the statement at 
the opening of the letter that the letter pro- 
ceeds from the Ist defendant is a signature 
within the rule in Mohesh Lal v. Busunt Kam- 
aree(1). It was not taken below even in the ap- 
plication for review and I donot think I ought 
to allow itto be raised now. The petition is 
dismissed with costs. 
Petition dismissed. 
(1) 6 ©. 340; 7 ©. L. R. 121. . 


(s.c.7 A. L. J. 879.) 
ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 193 or 1908. 
June 22, 1910. : 
Present:—Mr. Justice Tudball and 
Mr. Justice Chamier. 
MUNNA LAL AND ANOTHER-— DEFENDANTS— 
APPELLANTS 
versus 
HAJIRA JAN AND ANUTHER-—PLAINTIFFS — 
RESPONDENTS. 

Pre-emption—Muhammadan Law——Shaf-i-sharik— 
Shafi-i-khalit—Shafi-i-jar— Perfect partiticn—-Large es- 
tate —Pre-enption on ground of vicinage. 

Shafi-i-sharik has a right of pre-emption in villages 
of large estates. 

Sheikh Mohamed Hossein v. Shaw Mohsin Ali, 6 B. 
L. R. 41, Shaikh Karim Buksh v. Kumruddeen ‘Ahmad, 
6N. W. PI H.C. B. 377, followed. 

The fact that a tenant irrigates his field in one 
mahal from his well situated in another mahal does 
not constitute the owners of the two mahals shafi-i- 
khalit, nor does the fact that the two owners are ten- 
ants-in-common of a chanpul pat them into that posi- 
tion, A chaupal is but a house and may be adapted 
to any other use to which a house may be put. 

The ownership of a houso is distinct and separate 
from that of the Zamindari. A gale of the latter docs 
not necessarily include a sale of the former. 

Mahtab Singh v. Ram Tahal Misser, 10 W, R. 314, 
Karim Buksh v. Kumruddeen, 6 N. W. P. H.C. R. 


377, distinguished. 
Abdul Rahim Khanv. Kharag Singh, 15 A. 104, 


‘Lalla Puriag Dutt v. Shaikh Bundeh Hossein, 15 W. 


R. 225, referred to.- 

When amahal is perfectly par titioned into two parts, 
these two new mehals stand to each other in the 
same relation as two scparate villages. No right of 
pre-emption under the Muhammadan Law subsists in 
favour of the owner of one of the new mahals in 
respect tothe other new mahal or any portion of it, 
on the ground of vicinago, 

Mahadeo Singh v. Musammat Zeenutunnissa, 11 wW. 
R. 169, Sheikh Mahamad Hossein v. Shavw ‘Mohsin 
Ali, 6B, L. R. 41 referred to. 
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First appeal from a decree of the Sab- 
ordinate Judge of Aligarh. 

The Hon’ble Mr. Moti Lal Nehru, (with 
him Mr. Ghulam Mujtaba and Mr. Satish 
Chandra Banerji,) for the Appellants. 

The Hon’ble Mr. Sundar Lal (with him 
Mr. Abdul Majid,) for the Respondents. 

Judgment.—This appeal arises out 
of a suit for pre-emption in respect to three 
separate mahals, being portions of three 
villages, Jarthal, Rasulpur Gadhouli and 
Bidhuni, in the district of tah. 

The plaintiff-respondent, Musammaé Hajira 


Jan, is.the own sister of Musammit Zobaida 


-dan, defendant No. 3. ; 

The claim is based on Muhammadan Law. 
The plaintiff, while admitting that the 
shares of her sister and herself had in each 
village been partitioned and separate mahals 
had been for med, pleaded that the „partitions 
had been made “khetbaf’ and not “chakbat;” 
that the village site of Jarthal had not been 
divided ; that the mahals were contiguous to 
each other and that cartain rights of way, 
watercourses and other rights had been left 
common to the mahals in each village. She, 
thérefore, claimed the right of pre-emption. 

(1) As a shafi-t-shavik or cé-sharer in the 
thing sold, 
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(2) As a shafi-i-khalit or co-sharer in the - 


appurtenant rights, ` 

(3) As a shafi-d-dar 
neighbour. 

The sale-deed which has given rise to this 
suit was executed on the 19th June, 1906, by 
Zobaida Jan in favour of the first two defen- 
` dants, Munna Lal and Gualzari Lal, who are 
Hindus, in lieu of Rs. 17,900. The 6th and 
7th grounds entered in tbe memorandum of 
appeal, relating to the preliminary demands, 
not having been pressed in this Court, the 
defence, so far as we are concerned me in 
this appeal, was :— 
> (1) That the mohals of the ‘ands and 
the pre emptor had been perfectly partitioned 
and that nothing was left joint and, therefore, 
that the plaintiff could not claim pre-emption 
ag a shofi-d-shartk, 

(2) That the plaintiff was not a shafi-t- 
khalit in that there were no common rights 
appurtenant to each of the mahala, 

- (3) That the “appurtenances” relied upon 
by the plaintiff were rights of a public nature 
and not of a private nature and could not give 
_ rise to a right of pre-emption, 


or contiguous 
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(4) Thut the rule of vicinage or contiguity 
did not apply to large estates like separate 
mahals, . 

(5) That under the Muhammadan Law 
there was no right of pre-emption except in 
regard to small plots of land and houses. 

The lower Gourt decreed the claim. It 
held that though the partition in each village 
was a perfect partition, “there was no doubt 
that wells, passages and water-courses and 
the village site of Jaithal (abadi) were ‘joint’.” 
Tho word “passage” is the lower Court’s in- 
terpretation of the word “rasta” or road- 
way.” The so-called water-courses are the 
small channels which cultivators make to 
conduct water from their wells to the fields 
they seek to irrigate. They are usually 
made annually, along the edges of their fields 
and sometimes across them. The lower Court, 
therefore, held that the plaintiff was both a 
shat-t-shartk and a shafi-t-khakt. In respect 
to the latter capacity it also remarked ‘that 
the tanks donot appear to have been divided 
by metes and bounds. In regard to the claim 
on the basis of “vicinage,” it held that though 
ordinarily when mahals had been separated no 
right of pre-emption on this basis could be 
allowed, stillin the present case, as the 
partition had been made “khetbag” and the 
various plots constituting the two mahals in 
question were so intermixed that most of the 
plots allotted to one co-sharer were surround- 
ed by those allotted to the other or adjoined 
them, their right could be claimed on the 
basis of vicinage also; for to decide otherwise 
would be to hold contrary to the principles 
on which the law of pre-emption is based. 

It also held that in the case of larger 
estates the rights of pre-emption could be 
claimed on the grounds of partnership in 
the estate and partnership in the common 
appurtenances. 

- The defendant-vendees appeal, and the 
points pressed before us and which call for 
our decision are:— 

(1) That the partition in each case was per- 
fect, nothing was left joint; 

(2) That no “appurtenances” or common 
rights of a private nature are in existence and 
those of a public nature give no rise to a right 
of pre- -emption: 

(3) Thatin the case of large separate 

estates like those in- question there can be 
vight of pre-emption on the basis of vicinage 
or contiguity. 
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(4) That the Muhammadan Law of pre-emp- - 


tion only applies to houses, gardens and small 
plots of land and not to large estates. This 
last ground of appeal was but feebly pressed. 

In the case of Sheikh Mahamed Hossein v. 
Shaw Mohsin Ali (1), it was held by a Full 
Bench of the Calcutta High Court that a 
partner (sha%-i-shardk) has aright of pre-emp- 
tion in villages of large estates. 

In 1874, in the case of Shaikh Karim Buksh 
v. Kamruddeen Ahamd (2), it was held that 
pre-emption extends to agricultural estates 
and isnot confined to urban properties or 
small plots. There are numerous other deci- 
sions on the point to be found in the Law 
Reports, [e.g., Mahtab Singh v. Ram Tahal 
Misser (3); Akhoy Ram Shahaiee v. Ram Kant 
Roy(4); Wahed Ali Khan v. Hunooman Pershad 
(5) ], in which pre-emption was allowed in the 
ease of large estates. In nearly all these in- 
stances it was allowed on the ground of part- 
nership in the thing sold. 

There is, therefore, no force in this plea. 
The next question for decision relates to the 
nature and extent of the partition, and we 
have to see whether any portion of the 
original mahals were left undivided and 
whether any rights or appurtenunces were 
left common tothe two mahals into which 
each of the original one was sub-divided and 
the nature of these common rights if any. 

The Subordinate Judge, while stating that 
the partition (which admittedly was made 
by the Revenue Courts under the Land Re- 
venue Act) was “perfect,” held that “wells, 
passages and water-courses and the village 
site of Jarthal’’ were left joint. He sets 
forth the oral evidence on the point given by 
the parties, omits to state what he accepts 
or rejects of that evidence, fails even to 
mention the documentary evidence on the 
record. It isnot possible to get out from his 
judgment the grounds on which he held the 
above to be joint. 

{After discussing the evidence Their Lordships 
proceeded:—] This evidence shows clearly that 
the partitions were perfect in every way, and 
there was nothing left to be jointly held or 
used by the zamiudavs. The latter do not 
reside in any of these three villages and 


have no sîr lands. They have a collection 
(1) 6B. L. R. 41. 
(2) 6 N. W. P. H. C. R. 877. 
(3) 10 W. R. 314 
(4) 15 W. R. 223. 
(5) 12 W. R. 484; £B. L. R.A. 139, 
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house or chaupal in mauza Jacthal, that 
house was not within the scope of a partition 
by a Revenue Court, but the land on which 
it stood has been divided. 

The paiwari's evidence, even if it stood 
alone, would be amply sufficient to rebut the 
vague and bald statements of the plaintiff's 
witnesses; but it receives corroboration and 
support from the partition proceeding. of 
mauza Jarthal, and the settlement-records 
filed by the defendant. The settlement took 
place after the partition and each mahal was 
recorded as separate 20 biswa mahal with a 
separate record-of-rights, and the various 

plots in the separate mahals were separately 
numbered. 

The defendant produced at a late stage of 
the case the partition proceeding of the 
other two villages, but the lower court re-. 
fused to accept them. They’ have been 
tendered here again, but there is no ad- 
equate reason put forward for their non-pro- 
duction at the proper time, and we have re- 
fused to accept them. 

The essence ofa perfect partition is the 
division of everything that is divisible. 
Burial grounds and places of worship are 
usually not divided. In the present case 
there are none. In some cases wells, tanks, 
water-courses and embankments are of neces- 
sity left the joint property of the co-sharers, 
but the Court has to determine the extent 
to which the proprietors may use them, the 
proportion in which repair charges have to be 
borne and the manner in which the profits, 
if any, have to be divided. 

In the present case, as the patwari shows, | 
everything has been divided. 

His evidence as to the result of the parti- 
tion is worthy of all belief. It is highly im- 
probable that he would testify falsely on a 
point inregard to which, to his own knowledge, 
there existed public documents which could 
prove the truth. The defendants have been 
negligent in not having called for the parti- 
tion record. We, however, accept the evi- 
dence of the patwart and hold that nothing 
was left, after partition, as the joint property 
of the co-sharers. The village chaupal in 
Jarthal is apparently, still the joint property 
of the parties. But the land on which it 
stands has been divided. The roadway and 
water-courses have even been divided, and 
the soil thereof is the property of the owners 
of the various mahals, but all public and 
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private rights of. way remain as before. 
The co-sharers are not shown to have any 
private rights of way or water. Puablic 
rights remain unaffected; so also do the 
rights of the tenants in respect to ‘irriga- 
tion. The co-sharers own no wells and hav- 
ing no str lands have no private rights of 
irrigation over each other's lands. 

The abadi of Jarthal, 7. e., the soil has 
been divided. Tho vesidents remain the 
owners of their houses as before, with all 
rights, which they had acquired. The co- 
sharers do not residein these villages. 

“As to khalyans and sugir-cane presses there 
are no lands specially set apart for these, and 
neither party is shown to have any rights 
in respect thereto over the separate mahals 
of the other. In our opinion, the plaintiff has 
completely failed to establish her position as 
a shat-i-shartk in the zanvindart mahal which 
she seeks to pre-empt. | 

She has equally failed, in our opinion, to 
establish her position as a shafi-7-khalét. The 
fact that a tenant irrigates his field in one 
mahal from his wellsituated in another mahal 
does not constitute the plaintiff a shefi-t-khalit. 
Nor does the fact that she “and the vendor 
were tenants-in-common of chaupil pub her 
into that position. . The ownership of the 
house is distinct and separate from that of the 
zaminlari. A sale of the latter does not ne- 
cessarily include a sale of the former. 

Reliance is placed on the ruling in Maktab 
Singh v. Ram Tahal Misser (3). Ib was 
therein held that the plaintiff as a pariner 
in the Julkur and Neemutsaher was a shafi-i- 
khalit. An examination of the judgment will 
show that there had been in that case an im- 
perfect partition into paths and the Julkur 
and Neemuksaher had been reserved and not 
divided. These are rights from which part 
of the income of a mahal is derived. In the 
“ present case no such rights have baen reserved 

and left undivided. There has been a com- 

plete separation of all zamindari right. A 
` chaupal is buta house and may be adapted to 

any other use to which a house may be put. 

The case of Karim Buksh v. Kamruddeen 

(2), does not help the plaintiff. That also 

was a case of imperfect partition in which 
< some land and tanks and trees were left joint 
and undivided between the co-sharers. In the 
case of Abdul Rahim Khan v. Kharag Singh(»), 


(6) 15 A. 104. 
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ib was held, in a case similar in many ways 
to the present, that no right of pre-emption 
arose from the fact that a burial ground and 
a chuupal had remained undivided. There 
had been a perfect partition as here and a 
burial ground and a chaupal were left com- 
mon property. See also the case of Dalla 
Purtag Dutt v. Shaikh Bundeh Hossein (7). In 
our opinion the plaintiff is nob a shafi-t-khalit. 
She has no rights of easement over the defen- 
dant mahels, nor do the owners of the two 
mahals shave any rights or appurtenances. 
There remains the question of “vicinage.”’ 
The pre-emption has been allowed in the case 
of zamindarts and large estates in many cases 
on the ground of partnership and in a few 
cases on the ground of partnership in the 
rights and appurtenances by the Indian 
Courts, and our attention has been called to 
the various rulings. Not a single case has 
been quoted (nor have we been made able to 
find one) in which in such a case as this pre- 
emption has been allowed on the ground of 
vicinage. On thecontrary there are several 
reported decisions in which the claim in such 
cases on this ground has been repelled and 
disallowed. 

In Maktab Singh v. Ram Tahal Misser (3), 
the claim was made both as shaft t-khalit and 
shafi-t-jar. Tb was decreed to the plaintiff 
only in the former capacity. 

In Mahadeo Singh v.. Musammaéi Zeenut-un- 
nissa (8), it was ruled‘that after perfect 
partition of a zamindart share, no claim 
on the ground of vicinage would remain. 
In Sheikh Mahomed Hossein v. Shaw Mohsin 


“Ali (1), a Fall Bench of the Calcutta High 


Court held that in the case of villages and 
large estates no right of pre-emption could 
be claimed on the ground of vicinage and 
that such a right based on vicinage was 
vestricted to the case of houses, gardens and 
small plots of land. 

In the case of Abdul Rahim Khan v. Kharag 
Singh (6), mentioned above, it was held by a 
Bench of this Court that where an estate had 
been divided into two separate mahals no 
right of pre-emption under the Muhammadan 
Law would subsist on behalfof one of such 
mahals in respect of the other, merely by 
reason of vicinage. The Subordinate Jadge 
has tried to distinguish the present case from 


all these rulings on the. ground, that the 
(7) 15 W. R. 225. se 
(3) 11 W. R. 169. 
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partition of the villages in suit was “Ahetbat” 
and not “chakbat’ and the fields which 
constitute the two mahals are all inter- 
mixed. The same plea has been raised 
before us, and it is urged that if the 
vendor had sold each field separately by 
asparate sale-deed, the plaintiff would have 
been entitled to pre-emption on the ground 
of vicinage if one of her plot adjoined it. 
The argument is specious, but has no force. 
The vendor has not sold each plot separately, 
but the mahal as a whole. In very- few 
partitions isit possible to divide a mahal into 
large blocks of equal value. Where possible 
this is always done, but it is seldom possible. 
The rights of the tenants have to be consider- 
ed in assessing the value of the land to the 
zaminder. Many have occupancy rights and 
many pay favourable rates of rent by reason 
of their caste or for other causes. 

In thelarge majority of partitioned mahals, 
the fields of the resultant mahals will be 
found intermixed, and we do not think that 
this is a sufficient reason for holding that 
vicinage will give the plaintiff a right to pre- 
empt. z 

We would point out that there are many 
villages in these provinces which have fields 
standing right in the middleof the fields of 
other villages. As between such villages or 
between adjacent villages the right of pre- 

-emption has never been allowed by (and 
probably never claimed in) the Courts of this 
country. When a mahal is perfectly 
partitioned into two parts, these two new 
mahals stand to each other in the same rela- 
tion as two separate villages. Many villages or 
(mauzas) have no inhabited site. 
`: Wedo not deem right to extend the 1ight 
of pre-emption beyond the bounds which have 
been set to it by the Courts in India in a long 
course of decision. Tn our opinion when a 
mahal has been perfectly partitioned, no right 
of pre-emption under the Muhammadan Law 

‘subsists in favour of the owner of one of the 
new mahal in respect to the other new mahal 
or any portion of it, on the ground of vicinage 
alone. In this view we allow the appeal and 
set aside the decree of the lower Court. The 
suit will stand dismissed with costs in both 
‘Courts including in this Court fees on the 
higher scale. The costs incurred by the res- 
pondent in ihe matter of printing and 
translating in this Court are costs in the 
cause and will fall cn the respordent herself. 
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The costs incurred by the appellants in the 
translating and printing of the rejected fresh 
evidence will no’ be the costs in the cause and 
must be borne Des the appellants themselves. 
Appeal allow ed. 


ALLAHABAD HIGA COURT. 
Secoxp Civiu Appeat No. 1094 or 1909. 
July 15, 1910.. 
Present:—Sir John Stanley, KT., 
Chief Justice, aud Mr. Justice Banerji. 
AMER CHAND—PLAINTIFE—AÅPPELLANT 


TENSUS 
NATHU AND ANOTHER— DEFENDANTS— 
RESPONDENTS. 


Contract—Agreement to sell—Eweculant refusing to 
register the document—Specifie performance of contract, 
suit for, 

The mother of defendants, who were minors, 
agreed tosell certain land to the plaintiff in lieu of the 
money due on the mortgage executed by their father. 
The sale was sanctioned by the Collector and the sale- 
deed was drawn up and executed on the behalf of the 
minor defendants by their mother. 

She subsequently repudiated the transaction and 
refused to have the deed registered. No steps werc 
taken under the Registration Act for the compulsory 
registration of the document and the time for doing 
so was allowed to elapse. Plaintiff then sued the 
defendants for specific performance of the contract: 

Held, that the Court had jurisdiction to direct 
specific performance of the contract and to require 
that tho defendants should do all necessary acts for 
the purpose of fulfilling the obligation into which 
through their guardian they had entered, and that the 
plaintiff was entitled to have a fresh sale-deed execut- 
ed by all necessary partiesandto have the document 
so exccuted registered. 

Chinna Krishna Reddi v. 
19, relied upon . 

Second appeal from the decision of the 
Subordinate Judge of Jhansi dated the 16th 
of June, 1909. : 

Mr. Hamilton, forthe Appellant. 

Mr. Gulzarvt Lal, for. the Respondents. 

“ Judgment.—this appeal arises out 
of a suit for specific performance of a contract 
for sale of immovable property. The plain- 
tiff in the plaint claimed also damages in the 
alternative. The defendants, Nathu and 
Nand Lal, are the minor sons of one Bisauri. 
Their mother and guardian, Musammat Des 
Rani, entered into an agreement for sale of 
certain property to the plaintiff. The pur- 
chase money, z. e Rs. ¢64-12-6, 
amount due on.a mortgage which was execut- 
ed by the father of the defendants in favour 
of the plaintiff. The sale was sanctioned by 
the Collector and the sale-deed was drawn up 


Dorasami Reddi, 20 M. 


was the - 


` 


Vol. VII] 


HASAN ALI V. MIAN JAN KHAN. 


and executed on behalf of tHe minor defen- 
dants by Musammat Des Rant. She sub- 
sequently repudiated the transaction and“ 
refused to have the deed registered. No steps 
were taken under the Registration Act for 
the compulsory registration of the document, 
and the time for doing so was allowed to 
elapse. The plaintiff instituted the suit out 
` of which this appeal has arisen for, as we have 
said, specific performance of the 2ontract. 

The Court of first instance by its decree 
ordered that the plaintiff’s suit for registra- 
tion of the deed of sale, and for possession of 
the property under it be decreed with costs, 
and, in case of default, that the plaintiff 
should have a decree against the defendants 
and their property for the price of the pro- 
perty and interest thereon. 

Anappeal was preferred by the defendants 
which came before the Subordinate Judge of. 
Jhansi. He modified the decree of the Court 
below, and directed that the order “for re-. 
gistration of the sale be set aside and a decree 
be passed for the -principal amount due to 
the plaintiff and interest and declared that 

‘that amount should be a charge on ‘the pro- 
perty in dispute. 

The plaintiff has now preferred this second 
appeal and his grounds of appeal are that 
the substantial relief sought by himwas the 
specific performance of the contract for sale 
and for possession of the properly. We see no 

“answer to this appeal. No defence to the 
action was disclosed by the defendants and in 
view of all the facts the Court of first 
instance, as well as the lower appellate Court 
ought, in our opinion, to have granted a 
decree for specific performance. The Court 
of first instance was wrong in passing an 
order for registration of the sale-deed which 
was executed by the guardian of defendants, 
in view of the provisions of the Registration 
Act. Butit appears to us that the Court 

has jurisdiction to direct specific performance 
of the contract and to require that the defen- 
dants should do all necessary acts for the 
purpose of fulfilling the obligation into which 
through their guardian they had entered, and 
that the plaintiff is entitled to have a fresh 
sale-deed executed by all necessary parties’ 
and to have the document so executed regis- 
tered. We have support for this in the 
ruling in Chinna Krisna Reddi v. Dorasami 
Reddi (1). In that case the defendant agreed 

(1) 20 M, 19, 
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to sell certain land to the plaintiff and 
executed a sale-deed in favour of the plain- 
tiff but subsequently, after obtaining pos- 
session of the document before registration, 
suppressed -it and the document was not 
registered. It was held that the plaintiff 
was entitled to enforce the specific per- 
formance of the contract by the execution and 
registration of a fresh document. We accord- 
ingly allow the appeal. We set aside the 
decrees of both the lower Courts and give a 
decree to the plaintiff for specific performance 
of the agreement in the plaint mentioned for 
sale of a 4 annas share in mauza Lalpura and 
for execution by the defendants, of a sale-deed 
thereof and for the due registratiow of the 
same, and we direct that upon sach execution 
the possession of the property be delivered to 
the “plaintiff. The plaintiff will receive his 
costs in all Courts including. fees in this Court 
on the higher seale. 
Appeal decreed. 





(s.c. 7 A. L. J. 898) - 
ALLAHABAD HIGH COURT. 
Secoxp Civit Arenan No. 728 or 1909. 
July 6, 1910. 

Present: —Sir John Stanley, Kr., 
Chief Justice, and Sir George Knox, Judge. 
Haji HASAN ALI—-—PLAINTIFE— 
APPELLANT | 
versus 


"MIAN JAN KHAN AND ANOTHER— 


DEFENDANTS ——RESPONDENTS, 

Civil Procedure Code (Act XIF -of 1882), s. 816— 
Auction purchaser—Absolute title from the date of 
confirmation —Pre-emption—-Right to pre-empt, when 
arises in favour of auctlon-purchaser. 

An auction purchaser docs not become hissadar 
of the mahal until the date when the sale becomes 
absolute, and his right to pre-empt cannot arise 
until the sale in his favour has been confirmed. 

A Court acting under section 316 does not guarantee 
title; all that it-does is to convey the right, title and in- 
terest in tho property ofthe par tiesto the suit before it, 

The words “so far as regards the parties to tho suit 
and parties claiming through or under them” preclude 
any suggestion that the interests of third parties are 
affected by tho certificate that the title to the pro- 
perty sold has vested in the purchaser. 

Dagdu v. Pencham Singh Cangaram, 17 
referred to, 


Second appeal from the decision of the 
District Judge of . Azamgarh dated the 30th 
of April, 1909. 

REFERRING ORDER. 

Karamat Husain, J.—The suit out of which 
this appeal arose was for pre-emption on 
the basis of a wajib-ul-arz. The pre-emptor, ` 
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on the 20th of June, 1907, purchased a share 
which was sold by auction. That sale was 
confirmed on the 24th of July, 1907. The 
property which the pre-emptor sought to pre- 
empt was sold under a sale-deed of the 23rd 
of July, 1907. The case for the pre-emptor 
was that he became aco-sharer on the date 
of the auction sale, that is 20th June, 1907, 
and that, therefore, he was a co-sharer forthe 
purposes of pre-emption on the 23rd of July, 
1907, when the property,- the subject-matter 
of the suit, was sold tothe defendant vendee. 
The case for the defendant vendee was that 
the pre-emptor did not become a co-sharer 
until the confirmation of the sale on the 24th 
of July, 1907. Both the Courts below 
accepted the conténtion of the defendant 
and dismissed the plaintiff's claim. In 
second appeal by the plaintiff it is contended 
by his learned Advocate that the ownership 
of the property purchased at an auction sale 
vests in the purchaser on, the date of that 
sale, and that being the case, the pre-emptor 
is‘entitled to succeed. In support of this 
contention reliance is placed on the following 
ruling:—Siraj-ud-Din v. Musammat Mumtaz- 
un-nissa (1) [ Second, Appeal No. 194 of 1902, 
decided by asingle Judge of this Court on the 
6th of April, 1909], which in very clear terms 
lays down that the ownership of a property 
sold by auction passes tothe vendee on the 
date of the auctionsale. Inaddition tothatrul- 
ing the learned Advocate relies on Jagan Nath 
v. Baldeo (2), Chiddo v. Pear! Lal (3), Bhyrub 
Chunder Bundopadhya v. Soudamini Dabee 
(4), Chattraput Singh v. Gurindra Chunder Rey 
(5), Doorga Narain Sen v. Baney Madhub 
Mozoomdar (6), Dagdu v. Panshamsing 
Gangaram (7) and Musammat Buhuns Kowur 
v. Lalla Buhooree Lall(8). The learned Vakil 
“ for the respondents, on the other hand, con- 
tends that under section 316 of the old Code 
of Civil Procedure of 1352, the property 
rests in the auction purchaser on the date 
of the confirmation of the sale and not 
before. In support of this contention he 
relies on Amir Kazim v. Darbart Mal (9) 
which fully supports him. In addition to 
that he also relies on Sheo Narain v. Hira 
(10), Gobinb Ram v. Tulsi Ram (11)and Prem 


(1) 2 Ind. Cas. 81+ (2) 5-A. 305. (3) 19 A. 188. 


2 


(4) 20.141. (5) 60. 389; 7 ©. L. R. 456. 
(6) 7 C. 199 at p. 207. 
(7) 17 B. 375. (8) 14 M. I. A. 496. 


(9) 24 A. 475; (1902) A. W. N. 145. (10) 7 A. 535. 
(11) (1887) A. W. N. 217. 
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Chand Pal v. Purnima Dasi (12). He further 
says that the ralings in Nargar Timapa v. 
Bhaskar Parmayu (13), Banke Lal v. Jagat 
Narain (14), Karuna Moyi Banerjee v. 
Surendra Nath Mukerjee (15) and Harkisandas 
Narandas v. Bat Ichha(16), help bim in a way. 
Personally [ am of opinion that the date of 
the passing of an ownership in an auction pur- 
chaser ought to be the date of the auction sale 
inasmuch as all the ingredients necessary to 
com plete the sale come into existence on that 
date. Butas there is a conflict of authority 
in this Court on this point, which will appear 
from comparing Second Appeal No. 194 of 
1908, decided on the 6th of April, 1909, with 
the case of Amir Qazim v. Darbari Mal (9), 
I deem it desirable that this point be consider- 
ed by a Bench of two Judges. I order ac- 
cordingly. 

Mr. Abdul Raoof, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondents. 

Judgment.—fFor the purposes’ of this 
second appeal it is necessary to note that 
the appellant, Hasan Ali, purchased a share 
in a certain mahal at an auction sale on the 
20th of June, 1907. The sale did not become 
absolute until the 24th of July, 1907. On the 
23rd of July, 1907, one Mianjan Khan, a 
share-holder in the same mahal, sold his share 
by private sale to one Muhammad Taqi. 
The present appellant has brought’ the suit, 
out of which this appeal has arisen, to enforce 
under the wajib-ul-arz his right to pre-empt 
the share sold by Mianjan Khan to Muham- 
mad Taqi. Both the Courts below dismissad 
the claim, on the ground that the plaintiff 
was not a share-holder in the property in 
respect of which he claims the right to pre- 
empt at the time when the share was sold, 
namely, the 23rd of July, 1907, 

In appeal to this Court it was contended 
that the appellant acquired his title from the 
date of sale and not from the date of con- 
firmation of the sale. Looking to the terms 
of section 316 of the Code of Civil Procedure. 
of 1882, which was the law governing the 
matter at the time the suit was brought, we 
have no doubt that the view taken by the 
Courts below was the right view. The 
plaintiff did not become hzssedar of the mahal 


‘until the date when the sale became absolute, 


and his right to pre-emption could not arise 
until the sale had been confirmed in his 
(12).15 C. 546. 
(13) 10 B. 444. 
(15) 26 ©. 176. 


(14) 22 A. 168, 
(16) 4 B. 155, 
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favour. We may pointout that by the pre- 
sent Code of Civil: Procadure, section 65, the 
law has been altered in this respect. Some 
misapprehension appears to us to prevail as 
to the meaning of the words used in section 


816, uiz, “So far as regards the parties 
claiming through or under them.’ In 
Dagdu v. Panchomstng Gangaram (7), 
Telang, J., treats these words as though 


they meant that the Court purported to 
convey an absolute title to the purchaser. 
But a Court acting under section 
316 does not guarantee title; all that it 
does is to convey the right, title and interest 
ju the property‘of the parties to the suit 
before it. So far as these parties are concern- 
ed it guarantees that the judgment-debtor 
shall not recover back the property sold, 
and that from the date entered in the 
certificate the purchaser becomes entitled to 
whatever interest the. judgment-debtor was 
possessed of on the date when the sale was 
held. We think that the words mentioned 
above were used to preclude any suggestion 
that the interests of third parties were 
affected by the certificate that the title 
to the property sold has vested in the pur- 
chaser. The appeal is dismissed with 
costs including fees in this Court on the 
higher scale. 

-o Appeal dismissed. 


(3.6.7 A. L. J. 907.) 
ALLAHABAD HIGH COURT. 
_OrtminaL Revision No, 261 or 1910. 
July 19, 1910. 

Present:—Mr. Justice Chamier. 
DURGA PRASAD—-APPLICANT 
versus 
EMPDROR—Obpposire PARTY. 

Penal Code (Act XLV of 1860), s. 223——Escape of 
prisoner-—Negligence—Natural and probable conse- 
quence of negligence. 

Before a person can be convicted under section 


223 of the Indian Penal Code of having negligently’ 


suffered a prisoner to escape, it must be shown not 
only that he was guilty of negligence, but that the 
escape was ab least the natural and probablo con- 
sequence of his negligence. 

A, a police officer in charge of a Thang, left the Thana 
having left orders to tho writer head constable to 
make arrangements for the escort of certain prisoners. 
The head constable made arrangements and sent the 
prisoners off. From the custody of the escorts the 
prisoners escaped; Held, the escape of the prisonors 


. Was not the natural and probable cousequence of AB. 


INDIAN CASES. 


411 


negligence and he could not bo convicted under section 
223 of tho Penal Code. 

Criminal revision against an order of the 
Sessions Judge of Agra. 

Mr. Saty: Chandra Mukerji, for the Appli- 
cant. 

Mr. A. Malcomson, (Assistant Governmant 
Advocaie), for the Crown. 

Judgment.—tThis is an application 
for revision of an order of the Sessions Judge 
of Agra, confirming the conviction of the 
applicant by a Magistrate of the first class 
under section 223, Iadian Penal Code, but 
substituting a fine for a sentence of imprison- 
ment, On behalf of the applicant it is con- 
tended that even if the facts are as found by 
the Courts below, the applicant has commit- 
ted no offence under section 223: 


The following statement of facts is taken 
from the judgment of the Magistrate. The 
applicant was the officer in charge of Thana 
Dawki in the Agra District. Seven men, who 
were subsequently convicted of dacoity and ` 
other offences, were arrested by the Circle 
Inspector on November 10th last and sent 
to the applicant’s Thana. Harly on the morn- 
ing of the 11th, the Superintendent of Police, 
who was in camp a few miles away, went to 
the Thana and ordered the applicant to send 
the prisoners to his camp on their way to 
Agra and informed himthat he (the Superin- 
tendent) would leave for Agra about 1p. M. 
The Superintendent waited till 1-30, and as 
the prisoners had not appeared, left for Agra. 
Meanwhile the applicant, taking a constable 
with him, went off to attend to what has 
been described as a petty cattle theft case 
and left the moharrir Irshad Ali who was a 
Head Constable, to arrange for the despatch 
of the prisoners. There being only one 
constable, named Dharamjit, in the Thana. 
Irshad Ali had to await the return of others. 
At about 12 o’clock, two constables, named 
Pahalwan Singh and Mukhtar Ali, returned, 
and at 1-30 a constable, named Azimullah, 
returned. Soon afterwards the prisoners were 
despatched in charge of constables Dharamjit, 
Pahalwan Singh, Mukhtar Ali and Azimullah 
and six chaukidars, who had been on duty 
all night in the Superintendent's camp. The 
prisoners were handcuffed, permission to 
take them in handcuffs having been given 
by the applicant before he left the Thana. 
At the Superintendent’s camp the place of 
Pahalwan Singh was with the approval of 
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Irshad Ali taken by a constable, named 
Angan Lal, who was on daty there; All went 
well till the party reacheda place called Tora, 
about half past six in the evening. There 
the prisoners acting apparently in concert 
suddenly rushed off the road and four of 
them succeeded in escaping. | 

As the above statement of facts shows, the 
prisoners were not in the immediate custody 
of the applicant when they escaped. But the 
Courts below consider that he may be held 
responsible for the escape because he did not 
make proper arrangements for the. despatch 
of the prisoners. It was, no doubt, the duty 
of the applicant to arrange for-the despatch 
of the prisoners, but the question is whether 
he can be said to have “negligently” suffered 
them to escape” within the meaning of section 
223, Indian Penal Code. It appears to me 
that before a person can be conyicted under 
this section of having negligently suffered a 
-prisoner to ‘escape, ib must be shown not 
only that he was guilty of negligence, but 
that the escape was at least the natural and 
probable consequence of his negligence. 
Indeed, I am disposed to think that it must 
be shown that the escape was directly due 
to the negligence. 

The Magistrate uses language from which 
it may be inferred that he was of opinion 
- that the applicant probably intended that 
the prisoners should escape, but the Sessions 
Judge acquits him of any such intention, and 
I may say at once that I see no reason 
whatever for supposing that the applicant 
acted as he did intending that, the prisoners 
could escape. When the applicant left the 
‘Thana, he knew that the prisoners eould not 
bo sent off at once for there was only one 
constable left in the Thana. He must have 
“known that Irshad Ali would not be able to 
send off the prisoners until some of the 
constables returned. It is not or ought not to 
be beyond the competence of a moharrir 
Head Constable who is left in temporary 
charge of a Thana to arrange for thedespatch 
of prisoners. Irshad Ali might have sent to 
the Superintendent’s camp for assistance. 
He did not do so. He awaited the return. of 
constables attached to the Thana, and he 
ultimately sent the prisoners away in ‘charge 
of constables who, according to the Magis- 
trate’s description, were quite unfit to escort 
dangerous criminals and of chaukidars who 
had been on duty all night. The Magistrate 
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describes constable Dharamjit as “a man 
of 60 who is ill and hasno flesh on his body,” 
Constable Angan Lal as ‘‘a man of 45 and a 
skeleton who has been suffering for the last 
eleven years from pneumonia,” and Constable 
Azimullah as “a man of £0, very weak and 
almost a skeleton.” According to the Magis- 
trate, the only able bodied constable was 
Mukhtar Ali, who had been out on duty all 
night and was completely exhausted. It is 
not suggested that four constables and six 
chaukidars would not ordinarily be a sufficient 
escort for seven prisoners, but it is said that 
in the circumstances the escort was too weak. 
The Courts below seem to hold the applicant 
responsible for the weakness of the escort, 
but the applicant is nob responsible for the 
presence in the hana of three constables 
who, according to the Magistrate, wera not 
fit to be there, and even if he is responsible 
for them, he could not, when he left the 
Thana, have known that those three would 
form part of the escort. Presumably there 
were attached to the Than some able-bodied 
constables. The applicant may have been 
guilty of the neglect of duty in leaving the 
arrangements for the escort in the hands of 
the moharrir Head Constable, but the escape 
of the prisoners was not the natural and 
probable consequence of his negligence and 
certainly was not the direct result of that 
negligence. The escape of the prisoners was, 
in my opinion, too remotely connected with 
the negligence of the applicant to bring the 
case within section 223, [ndian Penal Code. 
I allow this application, set aside the 
conviction and seutenca, and direct that the 
fine, if paid, be refunded. 
Application allowed. 





(3.0.7 A. L. J. 910.) 
“ALLAHABAD. HIGH COURT. 
URIMINAL Revision No. 228 or 1910. 

July 8, 1910. 
Present:—Mr. Justice Tudball and 
Mr. Justice Chamier. 
DHARAM DAS AND ANOTHER APPLICANTS 
vErsuUsS 
EMPEROR — Oprositu Party. 

Penal Code (Act XLV of 1860), s. 71— Conviction for 
several offences—Hutent of punishment—Magistrate of 
second class, powers of —Criminal Procedure Code (Act 
V of 1898), s. 106 (3)—-Order for security by appellate 
Cowrt—ZJSurisdiction of original Court —Li mitation on the 
powers | of the appellate Court, ; 
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An order for security under section 106 (3) of the 
Criminal Procedure Code, 1898, may be made in 
appeal whether the original Court had jurisdiction to 
pass such an order ornot. The power of an appellate 
Court under the clause is not limited in any way by 
the powers of the original Court which tried tho 
case. $ 

Emperor v. Bhansing Dhumalsing, 33 B. 33; 10 Bom. 
L. R. 759; 8 Cr. L. J. 267; 1 Ind. Cas, 454, followed. 

Muthiah Chetti v. Emperor, 29 M. 190; 3 Cr. L. J. 
461, Emperor v. Momen Molitu, 35 C. 434; 12 C. W. N. 
-752% 7 0. L. J. 6002; 8 Or. L. J. 9; 4 M, L. T. 340; 
Paramasiva Pillai v. Emperor, 30 M. 48; 1 M. L. T., 403; 
5 Or. L. J. 88, Dorasami Naidu v. Emperor, 30 M. 
182; 1 M. L. T. 343; 4 Ox, L. J. 498, dissented from. 

A, Second Class Magistrate convicted the accused 
for offences under section 147, Indian Penal Code, 
and section 325, Indian Penal Code, read with 
section 149 and sentenced him on each count for 
different terms which together amounted to nine 
months: Held, that the sentence was not illegal. 

Queen-Empress v. Bisheshar, 9 A. 645, followed. 


Criminal revision against the order of the 

District Magistrate of Allahabad. 

- Mr. Durga Charan Singh, for the Appli- 
cants. 

Mr. R. Malcomson, (Assistant Government 
Advocate), for the Crown. . 

Judgment. 

Tudball, J.—The facts of the case out of 
which this application for revision has arisen 
may briefly. be stated as follows:—T wo parties 
claimed title to certain makua trees. One 
party apparently was in possession’ and 
peaceably engaged in gathering the frait when 
the opposite party arrived armed with lathis, 
drove them away, and took possession. In 
the course of the riot, grievous hurt was in- 
flicted by some member or members of the 
applicants, the aggressive party. The two 
present applicants have been convicted by a 
Magistrate of the second class and have been 
sentenced for the offence of riot under section 
147, Indian Penal Code, to six months’ rigorous 
imprisonment each, and for the offence of 
voluntarily causing grievous hurt under 
section 325, Indian Penal Code, read with 
section 149, Indian Penal Code,- to three 
months’ rigorous imprisonment each, t.e., to 
a total of nine months’ rigorous imprisonment 
each. The applicants appealed to the Dis- 
trict Magistrate who dismissed their appeal, 
confirmed the convictions and sentences, and 
acting under section 106, clause (3) of 
the Criminal Procedure Code, ordered the 
present applicants to furnish security to keep 
the peace. 


Two points are raised in this Court by the 
applicants, The first is that the order of the 
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District Magistrate purporting to have been 
passed under section 146, Criminal Proce- 
dure Code, was without jurisdiction in that 
the Magistrate who originally tried the case 
had no power to pass an order under section 
106, clause (1). The second pointis that 
the sentences passed by the Magistrate are 
illegal. The applicants-base their frst con- 
tention upon a ruling of the Madras High 
Court in ifnthiah Chetti v. Emperor (1). In 
that case a Bench of that Court held that 
“the power given to an appellate Court to 
make an order under this section is not an 
unlimited power to make such an order in 
any circumstances, but is tv be taken as giv- 
ing the appellate Court power to do only that 
which the lower Court could and should have 
done, and, therefore, that the power ofthe Court 
10 passsuch an orderis confined to cases where 
the conviction has bən by a Court named 
in the section and in circumstances required 
by the section.” The learned Judges gave no 
reasons for their opinion. This was follow- 
ed in another case, Paramasiva Pillai v. 
Emperor (2). In the case of Dorasamd Naidu 
v. Emperor (3), though this ruling was fol- 
lowed, its correctness was clearly doubted. 
The Judges who constituted that Banch re- 
marked as follows:—“ Although we are not 
prepared to dissent from the construction 
which has been placed upon clause (3) of the 
section, having regard to the language used, 
yet we think it may well be doubted whether 
the Legislature intended thatthe power of 
‘the appellate Court and ofthe High Court 
when exercising its. powers of revision should 
be confined to such narrow limits.” They 
then proceed to give what, in my opinion, are 
very good reasons for holding that the sec- 
tion. places no limit on the power of -the 
appellate Court. Clause (3) of the section 
distinctly and clearly says that an order under 
this section may “also” be made by an appel- 
late Court. There is nothing in the language 
of the section which, in my opinion, limits the 
power of an appellate Court. This point was 
also considered in Emperor v. Momin Malita 
(4), where the ruling in the ease of Muthiah 
Chetti v. Emperor-(1) was followed, but 
no reason was given. It was also con- 


sidered bythe Bombay High Courtin Emperor 
Q) 29 M. 190; 3 Cr. L. J. 46]. 
(2) 30 M. 48; 1 M. L. T. 408; 5 Ce. L. J. 88. 
(3) 30 M. 182; 1 M. L. T. 343; 4 Cr. L. J. 498. 
(A) 35 C. 434 12 C. W. N. 752; 7 0, L.J. 602; 8 Cy 
L. J. 9; AM. L. T, 340. 
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v: Bhausing Dhumalsing (5), The Madras 
cases were quoted before the, Court. The 
judgment runs as follows:— We are not 
prepared to accept the construction placed 
upon section 106 in those cases. We think 
that the clause (3) makes it clear that the 
order for security. may be made in appeal 
whether the original Court had jurisdiction 
to pass such an order or not. The clause 
runs, ‘An order under this section may also 
be made by an appellate Court or by the 
High Court when exercising its powers of 
revision’; the word ‘also’ plainly implying 
that it may be independently made by those 
Courts as well as by the original Courts speci- 
fied in the first clause; and it is neither 
suggested norimplied that the powers of the 
original Court should in any way control or 
limit those of the appellate or revisional 
authority.” The learned Judges then refer 
to the case of Dorasami Naidu v. Emperor 
(3) mentioned above, and agree with the 
arguments of the learned Judges therein, 
throwing doubt on the correctness òf the 
decision in Muthiah Cheiti v. Emperor (1). 
I fully agree with the opinion expressed by 
the Bombay High Court. In my judgment 
the. power of an appellate Court under 
clause (3) of the section is not limited 
in‘any way by the powers of the original 
Court which tried the case. 

In regard to the second point, the argument 
on behalf of the applicants is, that section 
71, Indian Penal Code, applies to the cir- 
cumstances of this case; and that under that 
section the maximum sentence which a Magis- 
trate of the second class could pass was six 
months’ rigorous imprisonment, and that, 
therefore, the total sentence of 9 months’ im- 
prisonment is illegal. The question whe- 
ther section 71 applies to the facts of the 
present case is covered by authority. It was 
fully discussed ın Queen-Hmpress v. Bisheshar 
(6). The circumstances of that case were 
similar to those of the present case, It was 
therein held that section 71 did apply and the 
Magistrate was empowered to pass separate 
sentences for each of the offences under 
sections 147 and 325, Indian Penal Code, to 
the full extent of his powers. 

That ruling has not,.so far as we know, 
been differed from in this Court, but has 


(5) 33 B. 33;10 Bom. L. R. 759; 8 Cr. L. J, 267; 1 
Ind. Cas. 454. 
(6) 9 A. 645. 
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‘been regularly followed, and I see no reason 


whatsoever to differ from it. I would, there- 
fore, reject the' application for revision. 

Chamier, J—On the first question, I en- 
tirely agree with what my learned brother 
has said and have nothing to add. 

On the second question, I consider, I am 
bound by the previous decision of this Court 
to which he has referred, and which has, I 
understand, been consistently followed in this 
Court. Iagree in the order proposed. 

By TAR Covrt.—Order of the Court is that 
the application for revision is rejected. 

Application rejected. 


: (sc. 8 M. L. T. 117.) 

MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 29 or 1910. 
March 81, 1910. 
Present:—Mr. Justice Milk r. 


In re BOGRA—AcousED. 

Oriminal Procedure Code (Act V of 1898), s. 360— 
Irregularity in taking down a deposition—Penal Code 
Clet XLV of 1860), s. 198—Conviction for perjury— 
Acknowledgment by witness of the correctness of his 
deposition~Validity of conviction. 

A deposition recorded without compliance with the 
terms of section 360 of the Code of Criminal Proce- 
dure is not a nullity for all purposes. A conviction for - 
perjury may be upheld if the deposition had been - 
read over to the witness and acknowledged by him to 
be correct, even thongh the reading over was not in 
tho presence of the Judge and of the accused and of 
the pleaders for prosecution and defence as required 
by law. 

Kamatchinathan Chetty v. King-Emperor, 28 M. 308; 
2 Or, L. J. 756, disapproved. 


Case taken up in revision by the High 
Court to revise the conviction of the peti- 
tioner by the Sab-Divisional Magistrate of 
Manglore Division, in Calendar Case No. £0 
of 1909, under section 193, Indian Penal 
Code. i 
Order.—It was held by Collins, C.J., 
and Parker, J., in the Criminal Revision Case 
No. 453 of 1894 In re Singir Hradw(1) that pro- 
cedure identical with that adopted by the 
Sessions Judge in’ the present case is ma- 
terially irregular. The deposition taken in 
the Sessions Court was, therefore, irregularly 
taken and it may be that a conviction based 
upon such evidence could not be sustained. 

But in the present case the person con- 
victed is the witness who made the deposition 
and not the accused against whom it was 
made, and it has been read over to the ‘witness 


(1) Il Weir 435, i 
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admitted to be correct and signed. It is very 
difficult, I think, to see any good reason why 
this admission of the witness should not be 
taken to be a proof of the correctness of this 
document. There is, no doubt, direct authority 
in this Court for this view that a deposition 
not read over in the hearing of the Judge and 
the Vakils (in a Civil case) is not a deposition 
at all and cannot be used as evidence for any 
purpose in the case of Kamatchinathan Chetty 
v. King-Emperor(2). But that decision seems 
to be in part based on the reasoning that the 
presence of the Judge and Vakils at the reading 
is required for the protection ofthe witness. I 
very respectfully differ from that, if that is 
what is meant by the Chief Justice. The 
presence of the Judge and the Vakils or the 
accused is required to make it seem that the 
deposition is correctlyrecorded and the accus- 
ed or the Court or the deponent or plaintiff 
is not prejudiced by any mistake in the re- 
corded evidence. But when the deposition 
has been read over to the witness and he, has 
admitted it to be correct, there seems to be 
no good reason why that admission should 
not so far as he is concerned be regarded as a 
proof of its correctness. I cannot see why a 
deposition irregularly recorded is necessarily to 
be treated as a nullity for all purposes even 
as against the man who made it and who has 
admitted that it represents what he said. It, 
of course, may be open to him to prove that 
the record was incorrectly made; but that is 
not suggested in the present case. In holding 
this view, I am not, therefore, prepared to 
hold that the conviction is illegal. 

The accused has not himself applied for 
the revision of the Sessions Judge’s decision. 
I do not think it necessary to do more than 
point out that the deposition was undoubtedly 
irregularly recorded and that the provisions 
of the Code and the law as laid down in 
this Court must be followed in the recording 


of evidence by the Courts of this Presidency. 
(2) 28 M. 308; 2 Cr. L. J. 756. 
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(s.c.8 M. L. T. 117.) 

MADRAS HIGH COURT. 
QOrimtinat Revision Case No. 172 or 1909, 
URIMINAL Rererence No. 24 or 1910. 
April 18, 1910. 

Present:—Mr. Justice Miller. 
EMPEROR —Compcarnant 
LETSUS 
VARADAN AND ANOTHER— ACCUSED. 

Penal Code (Act XLV of 1860), ss. 879, 429—A ppeal 
against two convictions —Setting aside of one conviction 
and confirming the sentences in both—Enhance- 
ment of sentences. 

Where in an appeal against two sentences, the 
appellate Court set aside the conviction in one but 
confirmed the sentences in both as being not severe: 
Held, that the appellate Court’s order was illegal as 
it amounted to an enhancement of the sentence. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal Pro- 
cedure Code by the Sessions Judge of South 
Arcot, in his letter, dated 22nd February 1910, 
No. 1339. 

Facts.—‘In Œ. C. No. 639 of 1909 
on the file of the 2nd Class Magistrate of 
Panritti, the accused, two in number, were 


-charged under sections 379 and 429, Indian 


Penal Code, with having stolen a pair of 
plough-bulls and killed one of them.. The 
Magistrate convicted them of both the offences 
and sentenced each to six months’ rigorous 
imprisonment. The accused appealed. In 
©. A. No. 5 of 1910, the lst Class Magistrate 
Cuddalore, upheld the conviction under sec- 
tion 379, but reversed conviction under sec- 
tion 429, Indian Penal Code. In his judg- 
ment he says:—I, however, under section 425 
(1) (b) cancel the finding under section 429 as 
theft includes disposal of the subject of it by 
the thief as he likes. The sentence in each 
case is not severe and is confirmed and the 
appeal dismissed. # i 
As the Magistrate has set aside the conviction 
under section 422, Indian Penal Code; his up- 
holding the sentences amounts to an enhance- 
ment of sentence Paramisava—Vide Pillai v. 
Emperor (1) and Queen-Hmpress .v. Hanma 
(2) and Criminal Revision Case No. 141 of 
1905 on the file of the High Court reported 
in Weir’s Criminal Rulings.” 
Order.—The Magistrate should have 
reduced the sentence when setting aside the 
conviction for one of the offences in respect 
of which the sentence wasimposed. Other- 
wise according to the decisions he must be 


(1) 30 M. 48; 1 M. D. T. 408; 5 Cr. Li. J. 88. 
(2) 22 B. 760, 
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held to have enhanced it. The Sessions was in the execution of his duty at the time 

Judge does not suggest that the punishment the blow was given. I set aside the convic- 

awarded is excessive. I reduce the sentence tion and sentence passed on the Ist, 3rd 

by seven days. and 4th accused and confirm those passed on 
the 2nd accused, 





(3.6.8 M. L. T. 138.) 


MADRAS HIGH COURT. (s. © SAM. L. T. 119.) 
Crimtnat Revision Case No, 680 or 1909. MADRAS HIGH COURT. 
Grimivan Revision Prrition No. 526 or 1909. CRIMINAL Revision Case No. 496 or 1909. 
March 24, 1510. URIMINAL Revision Petition No. 345 or 1909. 
Present:—Mr. Justice Miller. March 24, 1910. 
MUNISAMI AND oraers—Apprioants Present:—-Mr. Justice Miller. 
versus CHINNA GARATA REDDI—APPLICANT 
EMPEROR—Ovposite Party. k . veTsUs 
Penal Code (Act XLV of 1860), s. 351—Assault— EMPEROR-——Opposrre PARTY. 
Surrounding Constable in a threatening manner Penal Code(Act-XLV of 1860), s. 379— Carrying anay 
Assault by one not constructively offence of all. of crops of a tamarind tree—sbsence of finding as to 


Where one of the accused hit a ee and the possession of tree—Right to crops also not determined — 
others surrounded the constable in a threavening Proof of sale of tree to the accused—Dishonesty cannot 
manner: Held, that this finding was not sufficient to 4, imputed to the accused. 
convict the others of assault. Where the accused was convicted of haying: dis- 

Petition, under sections 435 and 439 of the honestly carried away tho produce of a tamarind tree - 


Criminal Procedure Code, praying the High which theaccused contended was sold to him: Mela, 


: í that the conviction wasbad in the absence ofa 
Court to revise the judgment of the Ist Class finding upon either of the questions, whether the 


Magistrate of Ranipet Division, in No. 103 accused was or was not the owner of the prodnee, or 
of 1909. whether the complainant had or had not aright to 


Facts.—tTwo constables were patrolling possession of the tree. 
Tirupati Town on the night of the 26th May Petition under sections 435 and 439 of the 
where they met the accused leaving the Criminal Procedure Code, praying the High 
GSeshama Chutram on the way to Thirumalai. Court to revise the order of the Head As- 
The Police advised the party to wait till sistant Magistrate’s Court of Ranipet Division, 
morning, as there was danger of being robbed in Criminal Appeal No. 49 of 1909, present- 
if they went at dead of night. Oneof the ed against the conviction and sentence.of the 
aceused, Dasari Narayadu, said that he had Court of the 2nd Class Magistrate of Tirupati, 
been there before: to which the Sub-Tnspector in Calendar Case No, 335 of 1909. 
replied “ Dasaries are all thieves’. Then Facts.—tThe accused was charged with 
there were words, the second acensed Akkari having dishonestly cairiedaway the produce of 
hit one of the constables on the face, and a tamarind tree which was in the possession of 
the other surrounded them threatening. The the complainant in spite of the complainant's 
Sub-Inspector .whistled, two other constables protest. One Mala Nagadu had mortgaged 
came up, and the 4 accused were taken to the tamarind tree along with other properties 
the Police Station. to the complainant. In 1803 complainant 

- Order.—The finding, that the accused, obtained adecree against Mala Nagadu in res- 
other than. the second,” surrounded the con- pect of the mortgage-debt. When pressed 
stable in à threatening attitude”, is not to fer the debt, D agadu consented to give away. 
my ‘mind a sufficient finding that añ assault the properties in satisfaction of the debt 
was committed by them within the meaning only by an oral agreement. On 17th April 
of section 351 of the Indian Penal Code. It 1909 one Mala Venkatasamy Gadu sold this 
is not suggested that the assault committed tamarind tree along with some other lands 
by the 2nd accused was constructively the tothe accused and a sale-deed was executed 
offence of all. and registered. On 25th March 1909, how- 

As to the 2nd accused, I think on the facts ever, the accused’s vendor, M. Venkatasawmi 
found the conviction is right. The constable Gadu, gave notice to the accused that the 


~ 


+ 


Vol VIII 


INDIAN CASES, 


417 


RANGASAWMY PADAYACHI V. NARAYNASWAMY PADAYAUHI, 


properties that he conveyed to the accused on 
17th March 1909 were in the possession of 
the complainant, that he had no right to the 
. properties and that as the accused obtained a 
sale-deed from him knowing these facts and 
without consideration, he was not bound by 
the deed. On 9th April 1909, when the com- 
plainant was getting the produce of the tree 
gathered by his servants, this accused came 
here and took away the produce himself pre- 
venting the complainant from doing so. * * 
The accused pleaded that he took-the produce 
as the tree had been sold to him by Venkati- 
gadu who inherited Nagadu’s properties by 
reversion. On appeal the joint Magistrate 
said:— “The appeal appears to be mainly based 
on the arguments about the title; and the 
arguments which I have heard are mainly 
directed to that point, The lower Court has 
not recorded any finding on the question of 
title—but has rightly dealt with the question 
of possession. I do not see any reason to admit 
the appeal.” 

Order.—tThe Magisirates were wrong in 
not deciding whether the accused was ‘or 
was not the owner cf the produce of the 
tree. It is not even found whether the com- 
plainant, had or had not a right to possession 
under ‘his mortgage and in the absence of 
findings on either of those questions, it being 
proved that the tree had been sold to the 
accused, I do not see what ground the Magis- 
trates have on which to base a finding of the 
dishonesty in the accused. I set aside the 
Ist Class Magistrate’s order confirming the 
conviction and sentence and direct him to 
re-hear the appeal and dispose of it according 
to law. . 

Conviction set aside. 





(s. c. 8 M. L. T. 120.) 
MADRAS HIGH COURT. 

Secono Cryin APPHAL No. 753 op 1908. 
February 25, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar, 
RANGASAWMY PADAYACHI anp 
ANOTHER— DEFENDANTS —APPELLANTS 
versus 
NARAYANASAWMY PADAYACHI py uis 
Agent, TIRUVENKATA PADAYACHI~ 
PLAINTIFF—~ RESPONDENT. 

Insolvency, effect of—Discharge i debt—-Vesting of 
property, 


Insolvency docs not by itself operate as a discharge 
in all jurisdictions. 

Quelin v. Moisson, 1 Knapp 266; 12 E. R. 320 and 
Murugesa Chetti v. Annamalai Chetti, 23 M. 458 at 
p. 472, referred to. . 

Immovable proporty in British India does not 
vest in the trusteo in bankruptcy upon an adjudication 
in'a foreign territory. 

Subbaraya v. Vythilinga, 16 M. 85 and 2 Halsbury’s 
Laws of England, section 450, referred to. ' 


Second appeal against the decree of the 
Subordinate Judge’s Court of Kumbakonam,, 
in Appeal Suit No. 813 of 1907, presented 
against the decree of the Court of District 
Munsif of Mayavaram, in Original Suit No. 
180 of 1907. 

Judgment.—tThe suit was upon a 
promissory-note executed by the Ist defen- 
dant at Kimberley in Griqualand. He was 
adjudicated an insolvent by the High Court 
there before the institution of this suit at 
Mayavaram. The first objection to the jurisdic- 
tion of the Munsif that the cause of action 
‘arose out of British India need not be con- 
sidered as the defendants resided within the 
jurisdiction at the date of suit. The second 
objection is that the insolvency operates as 
a discharge of the debt. No authority has 
been cited in support of that proposition. 
The Ist defendant was examined as a wit- 
ness and he does not say in his deposition 
that an order of discharge was made. Ine 
solvency does not by itself operate as a dis- 
charge in all jurisdictions. Even assuming 
that it does so under the French law—as to” 
which see Quel’n v Moisson (1) and Muru- 
gesa Ohetti v. Annamalai Chetti (2)—it does 
not follow it is the law of Griqualand. No 
statute or decision or text-book ‘of authority 
has been cited as to the law of Griqualand. 
We are not entitled to assume in the defen- 
dants’ favour that insolvency has that effect: 
in Griqualand. Nor are we satisfied that im- 
movable property in British India vests in 
the trustee in Bankruptcy upon an adjudica- 
tion in Griqualand. See Subbaraya v. Vythi- 
linga (3), and 2 Halsbury’s Laws of England, 
section 450. We do not mean to decide 
either that if the immovable property here 
so vested without a conveyance that would 
be a sufficient reason, without a discharge to 
disentitle the plaintiff to sue in the Courts of 
British India. The appeal, therefore, fails, 
But we would modify the decrees ‘of the 

(D) 1 Knapp. 266; 12 E. R. 320. 

(2) 23 M. 458 at p. 479, 

(8) 16 M. 85. 
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‘Courts below by directing the Ist defendant 
to pay the amount sued for personally and the 
2nd defendant out of the common family pro- 
perty. 

The second appeal is otherwise dismissed 
with costs. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp CivIL Arpean No. 415 or 1909, 
, July 16, 1910. 

| Present:—Sir John Stanley, Kr., Chief 
! Justice, and Mr. Justice Keramat Husain. 
L ,DAMODARJI—Praintire—Aprentant: 

VETENS 
Tur COLLECTOR or BANDA-~ Derenrant 
£ — RESTONDENT, 

Hindu Law-—Adoption—Sudras- Adoption of mar- 
ried son, whether valid—Dattaka Chandrika, whether 
an authority of weight. 

The adoption of a married son is invalid amongst 
fudras. Marriage is a bar to adoption. 

Ganga Sahai v. Lekhraj Singh, 9 A. 258, referred to. 

Dattaka Chandrika is a work of high authority in 
Hindu Law. 

Bhagwan Singh v. Bhagwan Singh, 26 L A, 161; 
21 A.412; 3 C. W. N. 464, followed. ° 

Second appcal from the decision of the 
District Judge of Banda, dated the 15th of 
March 1909. 

Mr. Purushottam Das Tandon (with him, 
the Hon’ble Mr. Madan Mohan Malartya), tor 
the Appellant. 

Mr. W. Wallach (with him Dy, Satish 
Chandra Banerji), for the Respondent. er 


Judgment.—tTheonly question involy- 
ed inthis appeal is the question whether or 
not marriage amongst Sudras isa bar to their 
adoption. It does not appear to be quite 
clear whether the plaintiff in this case is a 
Sudra, but for the purposes of the argument 
of his learned Vakil, it was assumed in his 
favour that he was a Sudra. He claimed 
the property in dispute as being the adopted 
son of one Ragho Ram. Amongst other.pleas, 
the defendant relied upon the plea that the 
plaintiff was not and could not have been 
legally adopted by Ragho Ram. Boththelower 
Courts have found that the plaintiff was not 


legally adopted, he being a married man at 


the date of the alleged adoption. No author- 
ity has been cited to us for the proposition 
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that amongst Sudras a married.man can be 
adopied. On the contrary, we have the 
Dattaka Chandrika in which it is without much 
ambiguity stated that amongst Sudras marri- 
ageis abar toadoption. It is contended that 
the authority of the Dattaka Chandrika 
has been impugned and that no weight can be 
attached to the statements contained in it. We 
have, however, the authority of the Privy 
Council for the statement that this treatise has 
been accepted as an authority by the High . 
Courts in Indiwand is a work of high author; 
ity [see Bhagwen Singh v. Bhagwan Singh 
(1).] According to the Dattaka Chandrika, 
amongst Sudras marriage is a bar to 
adoption (see section 2, pp. 2 and 83). 
We -gather from it that age is only 
material as determining the term at which’ 
the ceremony ofthe investiture of the sacred 
thread maz be performed and that so long as 
this rite, and in the case of Sudras, marriage 
can be performed in the family of the adopter, 
there is no limit of any particular time. 
From this we infer that amongst Sudras once 
the ceremony of marriage has been performed, 
the person who has married is not eligible 
for adoption. Mr. Justice Mahmood in a 
very elaborate judgment, delivered by bim 
in the case of Ganga Sahat v. Lekhrag Singl 
(2)expresses his opinion distinctly and clearly. 
that as regards Sudras adoption could be per- 
formed effectually till marriage. This we 
take to mean that up till marriage but not: 
afterwads can a valid adoption amongst. 
Sudras be performed. In view of these 
authorities, we have no hesitation in holding: 
that the Courts below were right in the view. 
which they took and dismiss this appeal with. 
costs, 
Appeal dismissed. 
(1) 26 L A. 161; 21 A. 412; 3U. W. N. 454, 
(2) 9 A, 253, 





MADRAS HIGH COURT, 
Civit APPEAL against ORDER No. 248 or 1909. 
August 5, 1910. 

Present:—Mr, Justice Wallis and 

Mr. Justice Krishnaswamy Aiyar. 
KUPPANA KAUNDAN— APPELLANT 
i CETSUS J 
KUMARA KAVUNDAN AND GTHERS—- 


RESPONDENTS. : 

Civil Procedure Code (dct V of 1908), ss. 47, 146 
Rules 95, 98— Execution of decrec— Resistance todelirc - 
by purchaser of attached property from the judgmeniy 
debtor—Application, to remore obstruction— Whether, 
lies under rule 98—Appeal, 


h 
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The purchaser of attachod property is the repre- 
sentative of the judgment-debtor within the meaning 
of section 47 of the new Civil Procedure Code (V of 
1908), corresponding to section 244 of tho old Code. 

Paramananda Das v. Mahabeer Dossji, 20 M. 378, 
Lalji Mal v. Nand Kishore, 19 A. 382, Gur Prasad vw. 
Ram fal, 2) A. 20. Mathewson v. Gobardan Tribedi, 
28 C, 492, referred to. 

Rule 98 of the new Civil Procedure Code has to be 
read along with rule 95. 

An application to remove obstruction caused to de- 
livery of possession to a decrec-holder purchaser bya 
purchaser from the judgment-debtor of the attached 
property after attachment must be dealt with under 
rule 98. 

The aggrieved party has aright of appeal against 
an order passed on such application. 

Rules 95 and 102 of Act V of 1908 between them 
cover tho cases of representatives of the judgment- 
debtor in cases of transfer after attachment under a 
moncy decree and transfers of property whose posses- 
sion is decreed to the plaintiff. 

Jathavedan Nambudri v. Kunju Achan, 30 M. 72; 
2M. L. T. 34,16 M. L. J. 433, distinguished. 

Tu any event the application to remove obstruction 
must, under section 146, be disposod of under rule 98. 

A decision in one proceeding that no appeal lay hag 
notthe force of res judicata so as to preclude an 
appeal in another proceeding. i 

Appeal against the order dated 6th August 
1909 of the District Court of Madura, in 
Interlocutory Application No. 408 of 1909 
(0. S. No. 83 of 1899) on the file of the 
Subordinate Judge’s Court of Madura West. 

Judgment.—The petitioner who was 
the decree-holder purchased properties in exe- 
cution of the decree and was obstructed by 
the respondents. He obtained an order 
for delivery, and an appeal against it 
was dismissed. Being resisted by the re- 
spondents when attempting to take delivery, 
he applies under Order XXI of the Civil 
Procedure Code, rule 98. The District Judge 
has dismissed the application, holding that 
the said rule has no application. As regards 
the 7th defendant against whom no decree 
was passed and who was, therefore, not the 
judgment-debtor, the order is right. But we 

‘are unable to uphold it as regards the Ist 
defendant and Kumara Gownden, who is 
alleged to have purchased the property sub- 
sequent to the attachment and while the 
same was pending. The purchaser of the 
attached property is the representative of the 
judgment-debtor within the meaning of sec- 
tion 47 of the new Code of Civil Procedure, 
corresponding to section 244 of the old Code, 
See Paramananda Das v. Mahbeer Dossjt (1), 
Lalji Mal v, Nand Kishore (2), Gur Prasad v, 

(1) 20 M. 378. 

(2) 19 A, 332, 
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Ram Lal (3), Mathewson v. Gobardhan Tribedi 
(4). Under Rule 95 of Order XXI, the Court is 
authorised to order delivery to a purchaser 
again a person“ claiming under a titlecreated 
by the judgment-debtor subsequently to the 
attachmeut of the property.” The first res- 
pondent is such a person, and any question 
between him and the decree-holder purchaser 
would fall under section 47. There is nothing 
in rule 98 which militates against this view. 
That rule has to be read along with Rule 95. 
No inference canbe drawnagainst the appli- 
cability of section 47 from the omission in 
rule 98 of a person claiming title by pur- 
chase from the judgment-debtor after attach- 
ment. In fact Rule 102, which recognises 
the transferee from the judgment-debtor as 
his representative in execution of decrees for 
possession of immovable properties, shows 
that a similar view must be taken of the pur- 
chaser of attached property, Rules 95 and 
102 between them cover the cases of represen- 
tatives of the judgment-debtor in cases of 
transfers after attachment under a money- 
decree and transfers of property whose pos- 
session is decreed to the plaintiff. The de- 
cision in Jathavedan Nambudart v. Kunju 
Achan (5), has no application as the obstrue- 


‘tion there was caused by a person who was 


not the judgment-debtor nor his representa- 
tive. Assuming that there is any doubt in 
the matter on the language of rule 98 itself, 
we should be quite prepared to hold that 
under section 146 the Judge was bound to 
deal with the application under rule 93. 
The District Judge was, therefore, wrong 
in holding that he could not entertain the 
application. It follows that we must also 
overrule the objection that no appeal lies. 

It is urged for the respondent that the case 
is concluded by a previous order of the Diş- 
trict Judge in Appeal No. 147 of 1909 on the 
file of his Court which we have already refer: 
red to. There the Judge dismissed an appeal 
of the present Ist respondent against the Sab- 
ordinate Judge's order for delivery, and the 
ground of his dismissal was that the appel- 
lant was a person claiming inhis own right 
and not on behalf of the Ist defendant. This 
was erroneous and we cannot regard that 
error ag concluding the present appeal. A 
decision in one proceeding that no appeal 

(3) 21 A. 20. 


(4) 28 ©. 492. : 
(5) 30 M. 72; 2 M. L, T, 34; 16 M. L. J. 433, ; 
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lay. has not the force of res judicata so as to 
preclude an appeal in another proceeding. 
We set aside the order of the District Judga, 
except as regards the 7th defendant and re- 
mand the case for disposal according to law. 
Costs hithertoin curred will be provided for by 
the Court below. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
Crimivat Revision No. 152 or 1910. 
July 1, 1910. 

Present: —Mr. Justice Tudball. 
CHATAR SING H— APPLICANT 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Art XLV of 1860), s. 193 -Perjury -- 
Evidence, sufficiency of. 

A sued B for ejectment froma certain house. B 
pleaded that he was the owner of the house. <A pro- 
duced two kirayanamas executed by B, which showed 
that he was the tenant of A. B said that he had left 
his signature on blank papers and it was on those 
papers that A had subsequently filled up tho contentsof 
the kirayanamas; he, however, sabsequenently endorsed 
on the back of the documents “Tahrir taslim hai.” Upon 
the strength of the endorsement, B was run down for 
perjury: Held, that the endorsement was not alono 
sufficient evidence to convict B for-perjury. 

-Application for revision of Chatar Singh. 

Mr. R. Alston, for the Applicant. 

The Assistant Government Advocate, for the 
‘Crown. 

Judgment.—the applicant Chatar 
Singh has been convicted of the offence of 
perjury under section 193, Indian Penal 
Code, and has been sentenced to 6 months’ 
rigorous imprisonment anda fine of Rs. 10, 
This conviction aud sentence were upheld on 
appeal by the -Sessions Judge. Briefly put 
the facts, out of which the prosecution arose, 
were as follows: — 

One Ishri Prasad brought a suit against 
Chatar Singh seeking to recover from him 
the. rent of a certain house and also his 
ejectment from the property. Chatar Singh 
filed his written statement on the 10th May 
1908. His defence was that he was the 
owner of the house and in respect to the two 
agreements to pay rent, dated the 6th of 
December 1895 andthe 20th of September 
1892, which had been put forward by the 
plaintiff, he pleaded that he had left blank 
stamped papers in the plaintifi’s possession 
and probably the’ plaintiff had drawn up on 
those papers false agreements to pay rent, 
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He was examined by the Court on the 10th 
of December 1908. He admitted at that 
time that the signatures on the two above- 
mentioned documents were genuine signa- 
tures, but again pleaded that he had left 
blank papers in possession of the plaintiffs 
which bore his signatures. His case was 
that on papers of that description the plain- 
tiff had drawn up two kirayanamas. He was 
put upon his trial for perjury in respect to his 
statement which he had made that he had 
executed no kivayanama in favour of the 
plaintiff and that the house in suit was his 
property and did not belong to Ishri Prasad. 
I may noté here that the property had been 
bought at an auction sale in the name of the 
plaintiff Ishri Prasad and that the appli- 
cant’s case was that it was a benami purchase 
made by himself. 

The applicant has been convicted by the 
Magistrate simply because on the lath of 


“December 1903 he had written with his own 


hands on a blank paper the words “Tahrir 
taslim hai.” A similar endorsement had been 
made on the document of 1895, but that was 
signed by Chatar Singh’s pleader and not 
by Chatar Singh. Both the. Courts below 
have considered the endorsements sufficient 
evidence to conclusively prove that the 
statements made by Chatar Singh wero 
false. The only other evidence, which is on 
the record, which would go to prove ‘the 
falsity of the statement, is the evidence of the 
plaintiff, Ishri Prasad; but neither of the 
Courts below have placed any reliance on it 
nor is any mention of it to be found in either 
of the two judgments, 


Reading the endorsements on these docn- 
ments with the written statement of the 10th 
May 1908, and the applicant's statement 
made on the 12th of December 1908, it 
seems to me impossible to hold that the 
endorsements in any way establish the falsity 
of the statement made by the applicant as 
entered in the charge sheet. His case has 
been that the signature was genuine but 
had been put on blank paper and that the 
document inscribed on that paper was not 
made with his knowledge and consent. To 
pin him down to the words “Tahrir taslim 
hav” in these circumstances would be absurd, 
nor can the whole of the evidence on record 
be considered sufficient to convict the appli- 
cant, 
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I admit the application and set aside the 
conviction and sentence. The applicant need 
not surrender to his bail. 

Application allowed. 


CALCUTTA HIGH COURT. 
Secoxp Civit APPBAT, No. 513 or 1909. 
August 5, 1910. 

. Present: —Mr. Justice Woodroffe and 

-© Mr. Justice Teunon. 
“BASARAT ALI—PuatntirR—APPELLANT 


versus 


Sheikh MAHOMED -ROSHAN AND OTHERS 


— DRFRNDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 203— 
Judgment of appellate Court, contents of — Judgment of 
reversal. 

In reversing a decision- of the first Court, the 
lower appellate Court should state the facts and 
also the points which are raised before it, and then 
its decision on such points and the reasons for that 
decision. The High Court should not be left to spell 
out the meaning of the lower appellate. Court by 
gathering together portions of findings both from 
the judgment of the first Court and the judgment in 
“appeal. 

Appeal from the decree of the District 
Judge of Purneah, dated December 17, 1908, 
reversing that of the first Munsif of Kishen- 
. gunge, dated June 5, 1908. 

Babu Joy Gopal Ghosha, for the Appellant. 

Babu Surendra Chandra Sen, for the Re- 
spondents. 

Judgment. 

Woodroiie, J.—It has been contended on 
behalf of the plaintiff-appellant, that on the 
findings as they now stand in the judgment of 
the lower appellate Court, he should have 
succeeded and that the lower appellate 
Court should have held that the defendants 
Nos. 1 and 2 did not derive any title by 
virtue of the kobala of the 29th Falgon 1312, 
M. S., and that the title of the defendant 
No. 3 remained unaffected. 
contended that, apart from this, the judgment 
of the District Judge being a judgment of re- 
versal of the decision of the first Court, is nut 
one which issufficient in law; and I think that 
this objection has been fully madeoul. In re- 
versing a decision of the first Court the lower 
appellate Court should state the facts and 


also the points which are raised before it; 


and then its decision on such point and: the 
reasons for that decision. We should not be 
left to spell out ‘the meaning of the lower 
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appellate Court by gathering together por- 
tions of findings both from the judgment of 
the first Court and the judgment in appeal. 

The points which have been raised before us, 
and which should be taken into consideration 
by the learned District Judge on the re-hear- 
ing of the appeal are as follows:—It is con- 
tended that the Court of appeal below, having 
fotind the transaction between the defendant 
No. 3 andthe defendants Nos. 1 and2 to be not 
bona-fide and the kobala dated the 29th Falgon. 
1312, M. S., set up by the defendants.Nos. 1 
and 2, to benot a genuine transaction, was in 
error in law in holding’ that so long as the 
kobala of the 29th Falgon 1312, M. S., was 
in existence the defendant No. 3 could not 
assert any saleable interest in the property 
and could convey nothing to the plaintiff. 
Tt has been contended that there ought to bs 
a finding as to whether the defendants Nos. 1 
and 2 obtained possession by virtue of that 
transaction, having regard to the fact that the 
property was under Rs. 100 in value. There- 
fore, there should bea finding on the question, 
whether or not there was an effectual sale by 
the defendant No. 3 to the defendants Nos. 1 
and 2 by virtue of delivery of possession: 

There is, in addition to the grounds I have 
stated, another ground in the following 
terms, namely, that the findings of the lower 
appellate Court that the plaintiff’s purchase 
was purely speculative and that no consider- 
ation-money passed is based, not upon a con- 
sideration of the evidence on the record but 
upon surmises and is not a legal finding. Be- 
fore us, it has also been contended that this 
question was not relevant to the case. I de- 
sire to express no opinion on either of these 
latter points. I merely mention them in 
order that they may be taken into consider- 
ation by the learned District Judge in re- 
hearing the appeal. 
“ With these remarks, I would remand the 
case to the District Judge in ordar that he 
may re-hear the appeal and pass a judgement 
in accordance with law. 

The costs of this appeal will abide the 
result. 

Teunon, J.—I agree. 

Case remanded 


422 
KUMPAN V. MOORTRL 


MADRAS HIGH COURT. 
SECOND Crvit Arprar No. 1693 or 1908. 
July 20, 1910. 
' Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
THATTAN KOUTHER’S son, KUMBAN oF 
THEKKUMANGLAM DESAM LAKKIDI 
_ AMSHAM, WALLUVANAD TALUK . 
— APPELLANTS 
versus 
MANGALATH MANAKAL NARAYANAN 
-NAMBUDRIPAD’S soy MOORTHI 
alias ASHTAMOORTHI NAMBUDRIPAD 


AND OTHERS-— RESPONDENTS. 

‘Public and charitable trusts—-Action of majority of 
trustees— Minority not consulted ~ Invalidity—Suit for 
redemption of kanom-~Plea of renewal—Plaintiff trustee 
not a party to the renewal—Co-trustees not invited to 
join as co-plaintiffs, effect of--Dismissal of suit—Re- 
presentation—Estoppel-—Right of mortgagee to impeach 
right of redemption claimed by one of the mortgagors. 

: A mortgagec is entitled to question the right ofa 
person suing to redeem the. mortgage, whether 
or not his co-mortgagors acquiesce in his claim. 

TA majority of the trustees of a public or charitable 
trust cannot act in any matter affecting the brust, 
setting at naught the minority, and without 
any - „reference to it or without inviting its co- 
operation. The decision of the majority will be 
binding only after the dissenting minority has beon 
given an opportunity to state their dissent. 

` Where plaintiff, one of the urallars of a devasem, 
sued to redeem akanom and the Kanomdar pleaded 
that the majority of the wrallars had granted him a 
renewal and it wasfound that plaintiff, one of the 
wurallars, was not consulted 
renewal: 

Held, that the renewal was invalid and not binding 
on plaintiff and that plaintiff was entitled to redeem, 

Attorney-General y, Shearman, 48 E. R. 1119, Luke 
v. South Kensington Hotel Co.,11 Ch. D. 12); 48 L.J. 
Ch, 361; 40 L. T. 688; 27 W. R. 514, Teramuth v 
Iakshmi, 6 M. 270, Wilkinson v. Malin, 2 Tyrwhit, 
54d; 2 0. & J. 636; 1 L. J. Ex. 234, referred to. 

The party dealing with such majority cannot claim 
that the validity of the transaction has been es- 
tablished by the bare majority of the trustees con- 
curring in it, nor can he claim that the majority 
sufficiently represented the whole body of trustees, 
unless the minority permitted the majority to act 
for them. The rule of estoppel by holding out 
certain persons as clothed with authority has no 
application where the majority has only a limited 
authority within the limits of which a stranger 
dealing with it has to find the power to enter into 
the transaction, 

Attorney-General v. Shearman, 48 E. R. 1119 and 
Lindley on Companies, page 218, referred to. 

A suit, by ono urallar of a devasom in which co- 
urallars are not impleaded as defendants, for redemp- 
tion from mortgagees or for recovery of devasom 
property from trespassers, is not necessarily liable to 
be dismissed for the reason that the co-wrallars were 
not joined as co-plaintiffs or even consulted before the 
institution of the suit, 
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“Peria Kamppan ‘v. Velaynthan Chetty, 29 M. 802; 
Pyari Mohan Bose v. Kedarnath Roy, 26 C. 409, 
Biri Singh v. Nawal Singh, 24 A. 226, A. W. N. (1902) 
31; Parameswaran v. Shangaran, 14 M. 489, Paramathan, 
Samayajipad v. Sankaramenon, 23 M. 82, Mariyil 
Raman Nair v. Narayanan Nambudripad, 26 M. 461, 
Karatali Edamana v. Unni Kannon, 26 M. 649, 
referred to. 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suit No. 748 of 1907, 
presented against the decree of the Court of | 
the District Munsif of Ottapalam, in Original - 
Suit No, 465 of 1906. 

Judgment.—this isa suit for redemp- 
tion. The plaintiff is one of the urallars of 
the Killikurishi devasom. The Kanom sought 
to be redeemed is of the year 1884. It was 
granted to the family of the defendants Nos. 1 
to 4, defendants Nos. 5 to 10 are impleaded 
as the remaining wrallars of the temple. 
The defendants set up a renewal in 1905, ` 
to which the plaintiff was no party. The 
lith defendant isthe assignee of the rights 
of the Kanomdars. The Courts below have 
held the renewal to be invalid and given 
a decree to the plaintiff for redemption. The 
11th defendanthas preferred thesecond appeal. 

A preliminary objection was taken that 
the-llth defendant had no right to prefer 
the second appeal inasmuch as the plaintiff’s 
co-urallars did not contest the decree of the 
lower appellate Court. We see no force in 
this objection. The llth defendant, as the 
assignee of the mortgage interest, is entitled 
to question the right of one of the co-mort- 
gagors to redemption, whether or not the 
remaining co-mortgagors acquiesce in the 
claim of the plaintiff. 

It is argued in Second Appeal that the 
plaintiff was a consenting party to the re- 
newal and that his name appears in Exhibit 
XXIV as one of the person present when the 
resolutions therein set out were adopted. It 
“that itis resolved that the 
uralan, that manages the affairs of the res- 
pective years, should grant renewals with 
the greatest possible number of urallars re- 
ceiving the renewal fees, signing fees, at the 
rate now settled from tenanta whose term 
of lease has expired.” The actual renewal 
now impeached is Exhibit I. The plaintiff 
was no party to its execution; nor was 
he consulted about it. We do not under- 
stand Exhibit XXIV to dispense with 
the necessity for all the wrallars being con- 
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sulted before the execution of the renewal. 

The greatest possible number of urallirs 
receiving the renewal fees” doas nob maan 
that it is left to the option of a mvjority to 
set at naught a minority and to carry on the 

` business of the devaswom in the matter of re- 
newals without any reference to that minority 
or without inviting its co-operation. We 
must, therefore, hold that the plaintiff not 
liaving been consalted in regpsct of the re- 
newal in question is not precluded from im- 
peaching it. 

Tt is next contended that the rajority of 
the trustees of the decaswom were parties to 
the renewals and that in the case of a charit- 
able trust the consent of the majority is 
sufficient to validate the transaction. “In 
the due administration of all trusts of a pri- 
vate nature, the vote or act of the majority 
of the trustees cannot in the absence of an 
express or implied power bind a dissenting 
rh ” See Luke v. South Kensington Hotel 

o. (1). But it has long been held, owing prob- 
ne ta the validity of perpetuities in charities 
and the consequent perpetual succassion of 
trustees whici would produce a dead-lock in 
the administration if unanimity were insisted 
on, that a majority of trustees has power to 
bind the minority. See Tudor’s Charitable 
Trusts page 259. It does not appear to us 
to follow from the exception of the validity 
of the acts of the majority in public and 
charitable trusts that they may transact the 
affairs of the trast without any reference to 
the minority. On the other hand, it seems 

‘ tousthat the very prinziple of racogzaising 
the validity of the acts of tha majority in- 
volves tha necassity of the decision of the 
majority being arrived at after-miutuil dis- 
cassion among all the members. A minority 
bafore mutual consultation may be converted 
into a majority after it. Unaanimity on all 


occasions may b2 impossible. A majority 
after consultation ani discassion is the 
nearast approach to it. Reliancs was placal 


on The Attorney-General v. Shearman (2), in 
supporb of the view that a majority is 
sufficient even thoura the minority had no 
opporbunity to express their views. In 
this case, there were-eleven trustees. There 
was an original lease by them tò one Lessee. 
There was a renewed lease to the original 

(1) 11 Ch. D. ‘121; 43 L. J. Ch 981: 49 L, T. 633; 27 


W.R, 514. 
(2) 48 E. R. 1119, 


. to the minority to state their dissent. 
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le3323 aul another by six out of the eleven 
tra3te33, tha rat having refusal to join. 
When the sezond laase was imozerchel, it 
wa3 held to ba valid. This casa is no author- 
ity for the position that a majity of 
the trustees can act in respect of a public or 
charitable trast without giving an opportunity 
Tu 
Teramuth v. Lakshmi (3), ib was held that the 
decision of the majority was binding upona 
dissentient minority where the mujority of 
the wrallars of a devusivom agreed to ranew a 
knom on terms banafizial to the d2raswon after 
the question of the reneval hat haan fairly 
eynsidered by all the wrallars. Jt was 
pointed out that in such a case, each had 
the opportunity to let his views bə known 
bafore a decision is passad. The High Court 
remitted an issus for trial whether the re- 
newal was the result of consultation by all 
the wrallars though a miyjority hal actually 
cynearred in signing the doel, Section 16 
of the Charitable Trusts Act 1869 (23 and 24 
Victoria Chapter, 138) provided “ a majority 
of two-third of the trustees of any charity 
assembled at a meeting of their body duly 
constitated and having power to determine 
ete, shall also have a legal power on behalf 
of themselves and their co-trustees ete. to do, 
enter into, and execute all such acts, deeds, 
contracts and assurances a3 shall ba requisite 
for carrying any such sale, exchange, parti- 
tion, mortziz2, lev32, or disposition into 
leyal effach; and all such acts, deds, con- 
tracts or assurancas snuall have the same 
leg il efféci as if the same were respactively 
done, enteral into or execatsi by all the 
acting trustees for the time being etc.” This 
sechion was rapeilad by section 17 of the 
Charitvble Trusts Acs 188) (42 and 33 Vic- 
toria Chapter 119). Sachion 12 of this latter 
Act replaszad the earlier provision thus :— 
“Where the trastess or p2rsons acting in the 
administration of any charity havs power t9 
datarmine on any sile, exchange, partition, 
mortgage, lease or other disposition of any 
proparty of the chirity a majority, of those 
trustees, or parsons wno are prasent at a 
meting of their body duly constituted and 
vote on the qaestion, shall have and be deemed 
to have always had full power t3 execate and 
d) all such assurances etc., for crying any 
such sale etc., into effect and all such assur- 


ances ete. shall have the same effectas if 
(3) 6_M. 270. 
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they were respectively executed and done by 
all such trustees or persons etc.” See IV 
Halsbury’s Laws of England, section 416, 
This, no doubt, is a statutory provision. 
But the samerule obtained as regards mutual 
consultation and opportunily for the state- 
ment of each person’s views before these 
statutes. In Wilkinson v, Malin (4), a school 
master was appointed by a majority of the 
trustees assembled for the purpose. He was 
dismissed by five out of the trustees withont 
a meeting ard there was no opportunity for 
the remaining trustees to participate in the 
business. Dealing with the dismissal, Lord 
Lyndhurst, O. B., who delivered the judg- 
“ment of the Court of Excheqner, observed 
as follows: —- The next question that arises 
for consideration arises on the ninth and 
last issues, being whether the master was 
duly and properly dismissed. Now the dis- 
missal was in this form. There was no public 
meeting nor any declaration by a majority 
assembled at a public meeting that the school 
master should cease to act in that situation ; 
but five out of the trustees, not assembled in 
that formal manner, gave notice that the 
school-master should within a certain time 
retire from his office. In the first place, 
at the time when the notice was given there 
were ten trustees so that the persons who 
gave notice did not even constitute a majority 
of the whole body. In the next, even if they 
did constitute a majority of the whole body, 
it is the whole body that is to dismiss and 
not a majority of it. So that if there isa 
meeting and a majority are for dismissal, 
then the declaration of the majority is not 
merely the declaration of the majority but 
of the whole body, which whole body does 
in fact dismiss. Therefore, in a case of this 
description where there was no meeting and 
where five individuals gave their opinion or 
said that the dismissal should take place in 
a short time, or that the party should cease 
to act as school-master, we are of opinion 
that, that is not a valid dismissal within the 
meaning of this trust.” Without deciding 
that in every case of a transaction entered 
into by the majority of the trustees of a 
public and charitable trust, there should have 
been a meeting of all to validate it, we may 
safely hold-that all the trustees should have 
had an opportunity of stating their opinion, 


a 2 Tyrwhii 544; 2 0, & J. 686; 1 L.J. Ex. 
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As the plaintiff in the present case was never 
consulted about the particular renewal, we 
must hold that it was invalid. It was 
argued that as regards the mortgage, he had 
nothing to do with the meeting or consulta- 
tion amongst the trustees but that he was . 
justified in accepting the renewal granted by 
the majority as they must be deemed to have 
had authority to represent the whole body. 
The argument was rested on the principle of 
estoppel. The Attorney-General v. Shearman 
(2), and Lindley on Companies, page 218, 
were relied on. As regards the case cited, 
we have already pointed out that it was not a 
case of a majority of the trustees having acted 
without reference to the minority. In hold- 
ing that the acts of the majority in the cir- 
cumstances of that case were binding, the 
Master of the Rolls further pointed out that 
the lessee had no notice from the dissenting 
minority that they objected to the lease and 
that there was no pretence of fraud or conceal- 
ment on the part of the majority. These ob- 
servations do not carry the matter as far as the 
appellant wants. They do not amount to say- 
ing that so far asthe validity of the transaction 
as regards the party dealing with the majority 
of trustees is concerned, it is established 
by the bare majority of the trustees con- 
curring in it. As regards the rule, laid down 
in Lindley on Companies, that there is no 
necessity on the part of persons dealing with 
Companies to see that de facto directors are 
properly appointed nor to see that the direc- 
tors éxercise the powers they possess in the 
precise manner prescribed in the regulations 
of the Company, it is to be observed that the 
principle underlying it is different from what 
we have to apply to acase when a majority 
has no power to act for the whole body un- 
less the whole body had been consulted about 
it. Tf prima facie the majority had power to 
act and itis a mere informality or a piece of 
irregularity in their not having consulted 
about the transaction, the position of the 
lessee or mortgagee would be different. 
This is not a case where the minority has 
permitted the majority to act for them sub- 
ject to certain conditions, assuming it would 
be competent to trustees to confer such a 
power upon their fellows. The rule of the 
estoppel by holding out certain persons as 
clothed with authority has no application 
when the majority has only a limited author. 
ity within the limits of which a stranger 
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dealing with it has to find the power to enter 
into the transaction. 

Another contention of a formal nature was 
raised. Tt-was said that the Sth defendant 
had surrendered his right in favour of his 
son, Sankaran, and likewise the 10th in 
favour of his nephew, Parameswaran and that 
they were urallars of the temple and should 
have been impleaded. This contention bas 
been negatived by the Courts below. It is 
unnecessary to discuss it as the llth defen- 
dant, who is the only appellant before us, did 
not raise any such plea in his written state- 
ment. i 

The appellant has then an alternative ar- 
gument that if the 6th and 10th defendants 
are the urallars, they have not been consult- 
ed by the plaintiff as regards the institution 
of the suit. It is urged with much force 
thatifa majority of trustees cannot enter 
into any transaction without consulting the 
minority, the institution of a suit by a single 
trustee without taking the opinion of the 
other trustees is bad and that the suit is on 
this ground hable to be dismissed. There 
has been considerable conflict of opinion on 
the question of joinder of co-trustees in this 
Court. It was held in Parameswaran v. 
Shangaran (5); Paramathan Samyajipad v. 
Sankaramenon (6), that some of the trustees 
of a devaswom cannotinstitute a suit on its 
behalf making the other trustees defendants 
without-having asked them to join as plain- 
tiffs. An exception was madein cases where 
the other trustees perversely declined to co- 
operate and the suit was for the benefit 
of the institution. The last of these cases 
was doubted in Mariyil Raman Nair v. Nara- 
yanan Nanmbudripad (7), but it was unneces- 
sary to decide the question of thenecessity for 
previous request to join as co-plaintiffs, as 
in that case the plaintiff impeached the re- 
newal, which the co-trustee defendant granted 
. and it was impossible to get one to impeach 
his own deed. The question, however, was 
referred to Full Bench in Karatali Hdamana 
v. Unni Kunnon (8). But as that was a suit 
for redemption by one trustee, it was held that 
section 91 of the Transfer of Property Act 


enabled any person having an interest in the. 


mortgaged property to institute a snit for re- 
demption and that one of several wrallars was 
(5 14 M. 489. 
(6) 23 M. 82. 
(7) 26M, 461. 
(8) 26 M. 649, 
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a person having such interest and could, 
therefore, bring a suit for redemption. Savitri 
Antarjanan v. Raman Nambudri (9) was 
practically overruled. But the Court express- 
ed no opinion about the correctness of the 
decisions in Purameswarm v. Shangaran 
(5) and Paramathan Somayajipad v. Sanka- 
ramenon (6), which were suits in eject- 
ment. The present case being one for redemp- 
tion would apparently fall within the scope 
of the rule inthe Full Bench case. But it is 
pointed out by Mr. Sundara Tyer that joint 
trustees have not a several interest in the pro- 
perty of the devaswom or any personal interest 
in it and that section 91 does not contemplate 
the interest of one of several co-trustees or 
entitle him to institute a suit for redemption. 
It may be, as pointed out by him, that the 
question of the majority voting for redemp- 
tion is different from that of the joinder of 
all as plaintiffs and that this view was not 
presented to the Court. Ib certainly does 
not appear to have been considered. 
But we cannot on thataccount whittle away 
the authority of that decision. However, 
apart from the authority of that case, which 
is binding upon us, we are not satisfied that a 
suit by one wrallar in which co-erallars are 
impleaded as defendants for redemption from 
mortgagees or for recovery of devaswom pro- 
perty from trespasser is liable to be necessari- 
ly dismissed for the reasons that the co- 
urallars were not joined as co-plaintiffs or 
even consulted before the institution of the 
suit. Ib has been held in eases of joint-owners 
or joint-contractors that some of them may 
sue persons who infringe their rights, im- 
pleading co-owners or co-contractors as party 
defendants and without consulting them be- 
fore the institution of the suit. See Perla 
Karmppan v. Velayathan Chetti (10), Pyari Mo- 
han Bose v. Kedarnath Roy(11) and Biri Singh 
v. Nawal Singh (12). Does it make any differ- 
ence that the joint owners are trustees? 
There is a distinction that their interest is one 
and indivisible while in the other cases there is 
a separable heneficial interest. In cases where 
no remedial right accrues to the trustees until 
a majority after the mutual consultation have 
signified their will, it cannot be competent 
to some of the trustees or even the majority 


to institute an action without such consul- 
(9) 24 M. 296. 
(10) 29 M. 802. 
(11) 26 C. 409. 
(12) 24 A. 226; A. W. N. (1902) 31. 
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tation. It may also bə that ifthe decision in 
such a case of the majority is adversa, tha 
minority cannot institute an acbionas the ra- 
medial right has not come into existence. 
Take the case of a sait for the removal of an 
employee of a deviswom by soma of the 
trustees making the remainder defendants. 
Were the employee was liable to bo removed 
by the vole of the majority. If no such mi- 
` jority had concurred in dismissing the em- 
ployee from office, a suit by some of them 
would be ineffectual and would be liable to 
be dismissed on the ground that the trustees 
who desired the renewal had not acted, It 
may also be when the removal of such em- 
ployee is, in the interests of the devaswom. 
essential and the conduct of the majority of 
the trustees in upholding the misbehaving 
servant isopen to exception, the minority is 
not without its remedy. Bat when the 
right to the relief claimed has accrued to the 
joint trustees, the institution of a suit by 
some only without having consulted the re- 
maining trustees, even when they have not 
perversely refused to join, cannot, it appeara 
to us, bea sufficient ground for dismissing 
the suit. Although the interest of the co- 
trustees is joint and indivisible, it is fully re- 
presented when they are all on the record on 
the one side or the other. Whatever question 
of costs may arise, misjoinder is not fatal to 
. the suit. In Kakilasari Dasi v. Mohunt 
Rudranand Goswami (13), while laying down 
the rule that all trustees should ordinarily bə 
co-plaintiffs and that they must exercise the 
powers of their offics in their joint capacity, 
the Court pointed out thatit was unable to 
follow the -Fall Bench ruling in Pyari 
Mohan Bose v. Kedarnath Roy (11), in the 
particular circumstances of the case by trans- 
ferring the co-trustees to the ranks of the 
plaintiffs as the original plaintiff set up sole 
right in himself. In Luke v. South Kensing- 
ton Hotel Company (1). where there were 
three trastees of a private trust and the re- 
newed mortgage in favour of two of them was 
impeached by the third in a suit to foreclose 
the original mortgage, the Master of the 
Rolls, after disposing of the misjoinder as not 
made out in tha circumstances of the case, 
proceeded to deal with an objection similar 
to that now raised in the following words:— 
“Then ibis said that some of the mortgagees 
might not wish to foreclose and others might. 
(13) 50. Ir. J. 527. 
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We will deal with that case when it arises, a9 
to whether one, without the consent as against 
the wish of the others, can foreclose. That 
is not the case here. The other two defendants 
donot oppose the foreclosure. They were 
not willing to be plaintiffs but they do not 
refuse to foreclose. If two out of threa trus- 
tees decline to foreclose or to agree to any 
other remedy, it might be a reason for re- 
moving them from being trustees; but that is 
not the case here and we have not, therafora, 
to consider that casa which may ba dealt wish 
whenit arises.” The Master of the Rolls did 
not think that the unwillingness of the trastes 
defendants to foreclose would ba ground for 
dismissing the plaintiff’s suit for foreclosure. 
Lord Justice Jamas adjed:—‘“In the old 
Chancery practice there was this difficulty 
that the misjoinder of plaintiffs was fatal and 
-that if you had any one person among the 
plaintiffs, who had done anything which 
might have amounted in equity to a release 
of his rights, the whole suit failed ani thera 
wasna remedy for it and, therefora, as a 
general rule you selected, if you coald, one 
person as plaintiff whom you knew t> be free 
from any charge or imputation on his œn- 
daci and mada all the others dafendants. 
Thera never was any objection to that in 
practica. Now that is rendered unnecassary 
by the fact that the Courts may daal with 
misjoinder of plaintiffs, according to the jus- 
tica and equity of the case.” In the present 
case, the right to redeem has long acera- 
ed. The plaintiff, as one of the joint trustees, 
is right in enforcing the claim of the devus- 
wom to redeem. If defendants Nos. 5 to10 
are unwilling to join in the redemption, thera 
may arise a question as to how they ere to 
be dealt with. Wesee no objection to one 
trustee suing for rademption without còn- 
sulting the others or making them co-plain- 
tiffs. Bab Mr. Sandara Aiyer urged that tha 
desree should have b3en one for redemption 
in favour of the plaintiff and defendants 
Nos. 5 to 19. They were not represented be- 
fore us. The proper course in such cases, a3 
pointed out by the Master of the Rolls in the 
case already referred to, is to order the trast 
property to ba restorad to all for the banefit 
of the cestui que trust. But the trastee-defen. 
dants have not asked for it. The dəcreəs of 
the Courts below are in plaintiff’s favoar on 
behalf of the devaswom. Thera is no need 
to vary them. Thessal appaal is dismiss- 
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ed with costs. The time for redemption is 
. extended to two months from this date. ' 
| Appeal dismissed, 


OALCUTTA HIGH COURT. 
REGULAR Cryin Appran No 66 or 1908. 
July 22, 1910. 

Present:—Mr. Justice Brett and 
Mr. Justice Vincent. 

Kumar BHAGABAT PERSHAD—PLarntire 
— APPELLANT 
"versus 
MURARI LAL—Derenpayt— 


RESPONDENT. 

Limitation Act(XV of 1877), Sch. II, arts. 118, 141— 
Swit for possession—Declaration that adoption isin- 
valid—Hindw Law—Adoption—Power to adopt son, 
meaning of-—-Whether adoption of second boy after 
death of first, valid—Adoption of orphan given by elder 
brother, whether valid, 

Where the relief sought in a suit is the re- 
covery of possession and not meroly a declaration 
that a certain adoption is invalid, the provisions of 
article 118 of Schedule II of the Limitation Act, 1877, 
do not apply, but article 141 applies and the period of 
limitation is 12 years. 

Jagadamba Chowdhrain v. Dakhina Mohun, 13 I. 
A. 84; 18 ©. 808; Srinivasa Murar v. Hanmant 
Chavdo | Deshpande, 24 B. 260 and Thakur Tir- 
bhuwan Bahadar Singh v. Raja Rameshwar Bakhsh 
Singh, 33 I. A. 156 ;10C. W. N. 1065; 8 Bom. L. R. 
722; 16 M.L. J. 440; 3 A. L. J. 695; 40. L. J. 405; 1 
M. L..T. 265; 9 O. O. 377; 28 A. 727, distinguished.- 

Felagu Mangamma v. Bandlamudi Veerayya, 30 M. 
308 ;2 M. L. T. 178; 17 M. L. J. 182; Jagannath 
Pershad Gupta v. Ranjit Singh, 25 O. 354; Ram 
Chandra Mukerjee v. Ranjit Singh, 27 ©. 242 (at p. 
254); 4 C. W. N. 405, relied upon. 

. Where by a Willa Hindu gave his widow power 
to adopt ason to him and no special words were 
used restricting that power toone adoption: Held, 
that the widow was empowered to make a second 
adoption in the event of the death of the son 
first adopted. i i 

The maxim of “factum valet” applies to thead- 
option of an orphan boy who was given in adoption by 
his elder brother as the parents of the boy were 
dead, and the adoption is not invalid on the 
ground that he was not given in adoption by his 
father or mother, 


Appeal from the decree of the Sub-Judge 
of Patna, dated December L4, 1907. 

Mr. A. Chowdhury, Moulvi Syed Shamsul 
Huda, Babus Manmotha Nath Mukerjee and 
Khetra Mohun Sen and Moulvi Enayet Karim, 
for the Appellant. 

Mr. Chackravarti?, Moulvi Mahomed Yusuf, 
Babus Dwarka Nath Chuckerbutty, Jogesh 
Chandra Roy and Karunamoy Bose, for the 
Respondent, 
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Judgment.—The suit, out of which 
this appeal arises, was brought by Kumar 
Bhagabat Prasad ‘as reversioner to recover 
certain family ancestral properties after the 
death of the last female proprietor. Kumar 
Hira Lal had two sons, Baij Bahadur and 
Sukhraj Bahadur. Baij Bahadur died on the 
18th November 1866 having, it is alleged, 
executed on the 6th October 1866 the Will, 
Exhibit ©. Prior tothe execution of this 
Will, Baij Bahadur and his brother Sukhraj 
Bahadur are alleged to have separated 
and to have ceased to fórm a joint family. 
By that Will, power to adopt was given 


to Baij Bahadur’s widow Jarina Bibee 
and, on the Ist December 1868, it is 
alleged that she adopted one Sadho 


Sadho Narain 
died a few days afteron the 16th December 
1868 and it is alleged that thereafter, on 
the 17th April 1873, Jarina Bibi adopted 
Murari lal, the present defendant, as the 
adopted son of her husband, and changed his 
name to Kumar Jairaj. It is alleged that, 
since that date, Murari Lal, the defendant, 
has been in possession of the properties, left 
by Baij Bahadur, as his adopted son. On the 
28th October 1£03 Jarina Bibi died. 

` Sukhraj Bahadur died on the 9th May 
1884 leaving him surviving his widow 
Musammat Dulhari Bibi and‘ a son Kumar 
Bhagabat Prasad, born in August 1876. 
Bhagabat Prasad was the original plaintiff 
in the present suit, which was instituted on 
the 2nd August 1506. Bhagabat, however. 
died on the 24th April 1907 and his mother 
Dulhari Bibi was substituted as the plaintiff 
in his place on the 8th July 1907, 

After the death of Baij Bahadur, a dis- 
pute arose between his. widow Jarina Bibi 
and his brother Sukhraj Bahadur in 1868. 
Jairna Bibi applied on the 6th June 1868 for 
a certificate under Act XX VII of 1860 for the 
collection of the debts due to her deceased 
husband’s estate. In her application, she 
stated that it was made by her under her 
vight of inheritance and under the Will of her 
husband dated the 6th October 1866 empower- 
ing her to adopt a son. The Will itself 
appears to have been filed: in those pro- 
ceedings on the 8th June 1868. Sukhraj 
Bahadur contested that application, denying 
the genuineness of the Will setup by the 
lady and alleging that there had been are- 
union between the brothers prior to the 
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death of Baij Bahadur. The District Judge 
granted the application of Jarina Bibi, and, 
on the 2nd September 1868, directed a certi- 
ficate to be issued in her favour. The Judge 
declined to go into the question whether the 
Will was genuine or not; but, finding that 
there had been no re-union between the 
two brothers antecedent to the death of 
Baij Bahadur, he held that the lady was 
entitled to the certificate prayed for, as the 
heiress of her husband. There was an ap- 
peal to the High Court; but, on the 10th 
April 1869, the appeal was dismissed, the 
High Court holding that the 
Sukhraj had failed to prove that there had 
been any re-union and that, therefore, the 
District Judge was right in granting the 
certificate. On the 8th December 1873, 
Sukhraj Bahadur instituted a suit against 
Jarina Bibi and Kumar Jairaj alleging that 
there had been a re-union between Baij 
Bahadur and himself prior to the execution 
of the alleged Will, that the Will produced 
was a fabricated document and that, even if 
the Will. was genuine, it only authorized the 
widow Jarina Bibee to take one son in adop- 
tion, and not two, and therefore, the alleg- 
ed adoption of Kumar Jairaj alias Murari 
Lal, was invalid. Further, it was contend- 
ed that the adoption was bad in law as 
Murari Lal was an orphan at the time and 
his brother had no legal power to give him 
in adoption. In that suit, the plaintiff asked 
for a declaration that the adoption was in- 
valid and for possession of the estate of the 
deceased Baij Bahadur. The suit was decid- 
ed on the 5th October 1874. The Subordi- 
nate Judge held, first, that the plaintiff had 
failed to prove that there was any re-union 
between the brothers, and, secondly, that the 
plaintiff was not entitled to a declaration 
that the Will was false because his suit was 
brought more than three years after the 
date of the production of the Will, and was, 
therefore, barred under article 93 ‘of Sche- 
dule II of Act IX of 1871. He, however, 
went into the question whether the Will was 
a genuine document or not and held that, on 
the evidence, it was proved tobe the genuine 
Will of Baij Bahadur. Thirdly, he held that 
the plaintiff was entitled to-a declaration that 
the adoption of Murari Lal alias Kumar Jairaj 
was invalid, and holding that the adoption 
was bad in law because Murari Lal was an 
orphan and was given in adoption by his 
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brother, he gave the plaintiff a declaration 
that the adoption was invalid. Jarina Bibi 
applied fora review on the 2nd December 
1874 but her application was rejected. Both 
sides afterwards appealed to the High Court 
and the appeals were disposed of on the 13th 
September 1876. The High Court affirmed 
the finding of the Subordinate Judge that 
there was no re-union between the brothers 
before the death of Baij Bahadur. The 
learned Judges then considered the question 
whether the plaintiff was in that suit entitled 
toa declaration that the adoption of Murari 
Lal was invalidunder the Hindu Law and 
whether the Subordinate Judge was right 
in giving the plaintiff a declaration that the 
adoption was invalid. They referred to the 
case of Nogendra Chandra Mittra vw. Kishen 
Soondery Dossee (1), in which their Lordships 
of the Privy Council had laid down that it 
was not a matter of absolute right to obtain 
a declaratory decree. They then pointed 
out that there was no charge against the 
widow of alienation or waste, no allegation 
of any present wrong, that Sukhraj was at 
the very best only a presumptive heir at that 
time and that his right was notonly a future 
right but also a contingent right. In these 
circumstances, they were of opinion that the 
plaintiff was not entitled to ask for any de- 
claration with reference to the Will of the 


late Baij Bahadur or the adoption of 
Murari Lal. 
On the 26th August 1900, Bhagabat 


Prasad, the son of Sukhraj Bahadur, instituted 
a second suitagainst Jarina Bibi and Murari 
Lal alias Kumar Jairaj. He claimed the 
same reliefs as were claimed by his father 
Sukhraj in the previous suit instituted in 
1873. The Subordinate Judge disposed of. 
the case on the 30th June 1903. In defence 
to the suit, it was pleaded that the suit 
was barred under the provisions of article 118 
of Schedule IT of the Limitation Act (KV of 
1877). The Subordinate Judge, in dealing 
with this plea, held that the limitation pro- 
vided by that article applied to that suit and 
that, in order to determine whether the 
suit was barred or not, it was necessary first 
of all to ascertain when the plaintiff came to 
know of. the adoption of the defendant 
Kumar Jairaj. The case for the plaintiff was 
that he had first come to know of the adop- 

a) 19 W. B.188;2B, L. R. A. O. 279; 11 W, R, 
196. 
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tion in May or June 1898. The learned 

Subordinate Judge, however, came to the 

conclusion that the plaintiff must have known. 
of the adoption at any rate in 1889, if not, 

elier, The plaintiff attained majority on 

the 5th August 1897 and, as the suit was 

instituted on the 26th August 1900, more 
than three years after that date, the learned 
Judge held that is was barred by limitation. 

He further held that the suit had been barred 
by limitation during the life-time of Kumar 

Sukhraj Bahadur, the plaintiff's father, and 
that the plaintiff was not entitled to say that 

a fresh cause ofaction arose on the death of 

his father. The suit baing barred by limit- 

ation, the learned Judge noticed that it was un- 
necessary for him to dispose of the other 
issues; but, at the same time, he expressed 

his opinion that the first adoption of Sadho 
Narain as well as the second adoption of 
Murari Lal were both invalid in law, that in 
consequence the properties of Baij Bahadur 
vested in his widow absolutely under the terms 
of the Willand that, therefore, the plaintiff 
had no title to come in andbring a suit as 
reversioner. There was an appeal on behalf 

of the plaintiff to the High Court, but Jarina 
Bibi died before the appeal came on for hear- 

ing. The plaintiff-appellant applied to have 
her name expunged and to make some amend- 

ments inthe plaint; but, the High Court 

having held that this prayer could not be 

granted, the plaintiff was allowed to withdraw 

the suit on thel9th January 1906 with liberty 

to bring a fresh suit on the same cause of ac- 

tion. The present snit was instituted on the 

2nd August 1906, 

In the plaint in the present suit, the alle- 
gations made were practically the same “as 
those made in the previous suits. It was 
alleged that the plaintif Bhagabat Prasad 
was the next reversionary heir of Baij Bahadur 
and that, after the déath of Musammal Jarina 
Bibi, he became the rightful owner of the 
property left by Baij Bahadur, and, as such, 
entitled to recover possession of it. He denied 
that Baij Bahadur had executed any Will and 
that Kumar Jairaj was his adopted son. In 
the alternative, however, it was alleged that, 
even ifthe Will was genuine and had been 
executed by Baij Bahadur then, as Jarina 
Bibi had exhausted the power of adoption 
given to her by the Will by adopting Sadho 
Narain, the subsequent alleged adoption of 
Murari Lal alias Kumar Jairaj was invalid. 
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The second adoption was also impeached ou 
the ground that Murari Lal was an orphan 
and that his brother had no authority, under 
the Hindu Law, to give him in adoption. In 
defence, it was pleaded that the Will relied on 
was the genuine Will executed by Kumar Baij 
Bahadur before his death, that there had been 
no valid adoption of Sadho Narain by Jarina 
Bibi after his death and that the defendant 
Murari Lal was validly adopted by Jarina 
Bibi as the son of her deceased husband. 


_ Further, it was alleged that, if the adoption 


was invalid, Musamma/ Jarina Bibi had, 
under the terms of the Will, acquired an ab- 
solute interest in the properties inherited by 
her from her husband and that, as she 
had transferred all her interest to the defen- 
dant by a deed, Exhibit H, dated the 
lith August 1903, the defendant had a 
good and valid title to all the property in suit. 
Twelve issues were fixed by the Court of 
first instance bat the only questions which 
have been raised in this appeal are with re- 
ference to the following findings of the lower 
Court. In the first instance, the Subordinate 
Judge found that the Will produced was a 
genuine document, secondly, he found that the 
adoption of Sadho Narain by Jarina Bibi as 
the son of her deceased husband wasa valid 
adoption. The third question he had to con- 
sider was whether the defendant Jairaj 
Babadur was adopted by Musammat Jarina 
Bibi and, if so, whether the adoption was 
valid in law, and, on this point, he held, that, 
under the terms of the Will, the power of 
adoption was not restricted to one son only but 
that Jarina Bibi had power to adopt a second 
son. He held, however, that the adoption 
ofthe defendant Murari Lal was invalid be- 
cause, at the time of the adoption, he was 
a minor and his brother had no power to give 
him in adoption ; and, in support of this view, 
he relied on the case of Papamma v. Venkata- 
dri Appa Rau (2). The fourth question which 
he took up for consideration was whether by 
reason of the invalidity of the adoption of 
Murari Lal alias Jairaj Kumar; Jarina Bibi 
acquired an absolute interest in the estate of 
her husband Baij Bahadur. by virtue of the 
terms of the Will. The learned Judge was 
of opinion that, after Musammat Jarina Bibi 
had adopted Jairaj, Bahadur and had placed 
him in possession as the adopted son of her 


husband Jairaj held the property adversely to 
(2) 16 M, 384, 
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her over 35 years and that, in consequence, 
he had obtaiced an absolute title by adverse 
possession of the property. That being 80, 
by the deed of transfer executed by her in 
favour of Kumar Jairaj Bahadur on the 11th 
August 1908, she conveyed no fresh right 
to him as he already possessed an absolute 
interest in the property. Lastly, he took up 
the question of limitation and came to the 
conclusion that the suit was barred under the 
provisions of article 118 of the Limitation 
‘Act (XV of 1877), it not having been brought 
within six years from the date when the plain- 
tiff became aware of the adoption. In support 
of this finding, the learned Subordinate Judge 
relied on the cases of Harnabh Pershad v. 
Manlil Dass (8) and Srinivas Murar v. Han- 
mant Chardo Deshpande (4) and the decision 
of the Privy Council in the case of Jaga- 
damba Choudhrain v. Dakhina Mohun Roy 
Chaudhury (5). It was urged before him that 
the principle laid down in the latter case had 
been overruled by their Lordships of the 
Privy Council in their subsequent decision in 
the case of Thakur Tirbhuwan Bahadur Singh 
v. Raja Rameshwar Bakhsh Singh (6) and that 
their Lordships of the Madras High Court 
had held this to be so in the case of Velaga 
Mangamma v. Bandlamud: Veerayya (7). The 
learned Subordinate Judge, however, held 
that, unless the plaintiff could prove that he 
could recover possession without setting aside 
the adoption, then the limitation applicable 
would bethat laid down by article 118 of 
Schedule If of the Limitation Act and not 
article 141, as was suggested on behalf of the 
plaintiff; and this view he considered was sup- 
ported by the decision of this Court in the 
case of Bejoy Gopul Mukerjee v. Krishna 
Mahishi Debi (8). He accordingly came to 
the conclusion that the plaintiff's suit was 
-barred by limitation and that if must, on 
thal account, fail. He, therefore, dismissed 
the suit with costs and the plaintiff has ap- 
pealed to this Court. 
In support of the appeal, the following con- 


tentions have,been advanced: — 
(3) 27 U. 379. 
(4) 24 B. 260. 
(5) 13 C. 808; 13 I. A. 84. 
(6) 100. W. N. 1063; 881. A. 156;8 Bom. L. R. 
722,16 M. L. J. 440; 3 A. L. Je 695; 4 
BL L. 1. 285; 9 0.0. 377; 28 A. 727. 
(7) 80 M. 308; 2 M. L. T. 178; 17 M. 
(8) 34 C. 329; 9 Bom. L. R. 602; 11 è 
C. L, J, 384; 2 M. L. T. 133; 17 M. L. J, 154; 
829. 
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(1) That the lower Court has erred in hold- 
ing that the suit is barred by limitation under 
the provisions of article 118 of Schedule IT 
of Act XV of 1877. In support of his find- 
ing that the suitis so barred, the learned 
Subordinate Judge relies on the decision of 
the Privy Council in the case of Jagadamba 
Chaudhrain v. Dakhina Mohun Roy Chaudhry 
(5) and the case of Harnabh Pershad v. 
Mandil Dass (8) and Srinivas Murar v., 
Hanmant Chavdo Deshpande (4), in which, 
it has been held that the principle laid 
down by the Privy Council in the case of 
Jagadamba Choudhrain v, Dakhina Mohun Roy 
Chaudhry (5), though it had reference to 
the provisions of article 129 of Schedule II of 
the old Act IX of 1871, would equally apply 
to the effect of article 118 of Act XV of 
1877 in the case of suits brought after the 
passing of the later Act. Ithas been argued 
that the view taken by the Privy Council in 
the case of Jagadamba Choudhrain v. Dakhina 
Mohun Roy (5) has been subsequently modified 
by the judgment of their Lordships in the 
case of Thakur Lirbhuwan Bahadur Singh v. 
Raja Rameshar Bakhsh Singh (6) and that 
this is so is supported by the view taken by 
the Madras Court in the case of Velaga Man- 
gamma v. Bandlamudi Verayya (7). This 
view, itis urged, is also supported by the 
decision of the Privy Council in the case of 
Bejoy Gopal Mukherjee v. Krishna Mahishi 
Debi X8) and by the judgment of the Madras 
Court in the case of Ratnam Assari v, Akilan- 
damnai (9). It has also been urged that in 
the case of Jagannath Prasad Gupta v. Ranjit 
Singh (10) andin the case of Ram Chandra 
Mukerjee v. Ranjit Singh (11), where the effect 
of the decision of the Privy Council in the 
case of Jagadamba Choudhrain v. Dakhina 
Mohan Roy (5) has been considered, it has been 
held that, in suits similar to the present, 
where the relief sought is the recovery of pos- 
session and not merely a declaration that the 
adoption is invalid, the provisions of article 
118 of Schedule II of the Limitation Act do 
not apply. In the case of Batkanta Chandra 
Roy Chowdhury v. Kali Charan Roy Chowdury 
(12),in which the question as to what limit- 
ation would apply to suits brought by rever; 
sioners to set aside leases granted by females 


(9) 26 M. 291; 13 3L L. J. 27 (F. B.) 
(10) 25 C. 3b4at p. 363. 

(11) 27 C. 242 at p. 254; 4 O. W. N. 405, 
(12) 9 0. W. N. 222, 
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haying a widow’s estate was considered, it 
was held that article 141 of Schedule II of 
thé: Limitation Act would apply and that the 
limitation would be twelve years. Itis con- 
tended that by .analogy the same limitation. 
would apply to suits brought by reversioners 
to recover possession ona declaration that an 
adoption bya widow is invalid: 


(2) That if the adoption of Murari Lal be: 


held to be invalid, then the present suit 
would be in time as it was brought.within 
three years from the llth August 1903 
when Jarina Bibi, the widow, executed the deed 
of transfer in favour of Murari Lal alias 
Kumar Jairaj; 

(3) That the Willis not- genuine and, 
therefore, the widow had no power to 
adopt and: 

(4) That even if the Will was valid, then 
the widow never took an absolute estate as 
the contingency contemplated in the Will 
never arose because she, in compliance with 
the terms of the Will, adopted Sadho Narain 
as ason of her husband and so complied with 
the terms of the Will. After the death of 
Sadho Narain, she only took a mother’s estate 
‘in the property of her husband ard it is 
urged that this view is supported by the deci- 
sion of this Court in the caseof Amrito Lall 
Dutt v. Surnomontd Dasi (13). 

On behalf of the respondent it has been 
contended : 

(1) that the Subordinate Judge was right 
in holding that the suit was barred under the 


provisions of article 118 of Schedule [L of the’ 


Limitation Act (XV of 1877). It is con- 
tended that the decision of the Privy Council 
in the case of Jagadamba Choudhrain vw. 
Dakhina Mohun Roy Chaudhry(5) has not been 
modified in any way by the subsequent decision 
of that Council in the case of Thakur Tribhawan 
Bahadur Singh v. Raja Rameshar Bakhsh 
Singh (6). Ibis urged that the.view taken 
by. the High Court of Bombay in the case 
of Srinivas Murar v. Hanmant Chatdo Desh- 
pande (4), is right and that the contrary view 


taken by the Madras Court in the case of © 


Vulaga Mangamma v. Bandlamud: Veerayya 
(7) cannot be accepted. Reliance is also 
placed on the decision of this Court in the 
case of Harnabh Pershad v. Mandil Duss (3). 
Further, in support of this point, it has been 
argued that it is not now open to the plain- 
tiff, after the.long .lapse. of time since the 
(18) 25 C, 662; 20. W. N. 389. 
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adoption, to re-open the question. It is pointed 
out that Murari Lal alias Kumar Jairaj was 
adopted on the 17th April 1873 and that he 
has been in possession of the property as such 
adopted son ever since. Jarina Bibi died in 
1903. Itis contended that the principle laid 
down by their Lordships of the Privy Council 
inthe caseof Jagadamba Choudhrain v. Diakhina 
Mohun Roy Chaudhry (5) must be taken to 
apply and that the principle should be fol- 
lowed of allowing only ‘a moderate time 
within which such delicate and intricate ques- 
tions as those involved in adoption shall 
be. brought into dispute. 

(2) That from the provisions of the Will, 
it is clear that the intention of the testator 
was to provide against any contingency by 
which his property should fall into the hands 
of his-brother’s branch of the family with 
whom he was on terms of enmity, that the 
evidence to prove the adoption of Sadho 
Narain is insufficient and that, therefore, 
under the terms of the Will, the widow took 
an absolute estate in the property left by 
her husband or, if both the ‘adoptions be held 
to be invalid, or if the first be held to be valid 
aad the second invalid, then as there was no 
son natural or adopted to take over the estate 
of her husband, she, under the. terms of the 
Will, took an absolute estate and that the 
transfer of her estate to Murari Lal wag 
valid and it gave him a good title, if 
not as the adopted son of her husband, as 
her transferee ; 

(3) That the lower Court has erred in 
holding that the adoption of Murari Lal 
was illegal. It is contended that all that 
the Hindu _Law lays down is that it is 
undesirable that an orphan should be adopt- 
ed and that, as pointed out by Lord Hobhouse 
in the case of Rao Balwant Singh v. Rani 
Kishore (14), it should be borne in mind that 
in Hindu Law religious and moral considera- 
tions not being positive laws are often mixed 
up with rules intended for positive laws and 
that it by no means follows that because an 
act has been prohibited, it should, therefore, 
be considered to be illegal. This view, it ig 
suggested, has been accepted by the Bombay 
Court in the case of Sham Singh v. Santas 
bai (15), where a Rajput father after having 
become a convert to Christianity, delegated to 
his brother the power. to give his son in 


(14) 25 I. A. 54 at.p. 69; 2 C. W. N. 273, 5 
(15) 25 B. 551; 3 Bom, L. R. 89. Ni 
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adoptionand such delegation was held to be 
valid. In the present case, it is pointed out 
that the adoption of Murari Lal took place 
when he was a boy; that the result has 
been that he has lost all rights in his 
natural family and that it would be most un- 
just now to allow the plaintiff to succeed 
and to defeat the effects of an adoption, 
which has been in force for no less than 
43 years, i 
We will deal first with the question of 
limitation ; and, in taking this question into 
consideration, we think it necessary in the 
first place to invite attention to tbe fact, 
which seems to have been lost sight of in 
some of the judgments which we have been 
referred to, namely, that the period of limit- 
ation fixed by article 129 of Schedule II of 
Act IX of 1871 was twelve years whereas the 
limitation fixed by articles118 and 119 of 
Schedule IT of Act XV of 1877 was only 
half of that-period, namely, six years. We 
are also of opinion that,in the present case, 
itis impossible to lose sight of what has 
happened after the date of the alleged adop- 
tion, and of the result of the suits which were 
brought by Kumar Sukhraj Bahadur, thefather 
of the original plaintiff, and Kumar Bhagabat 
Pershad, the original plaintiff. The decision 
of their Lordships of the Privy Council in the 
case of Jagadamba Choudhrainv. Dakhina Mohun 
Roy Choudhry (5) dealt mainly with the con- 
struction to be given to article 129 and it was 
then held that that article must be taken to 
apply to allsuits in which the validity of an 
adoption was brought into question and, there- 
fore, included a suit for possession dependent 
onthat issue as well as a suit to declare 
its invalidity and that that article applied to 
all suits in which the plaintiff could not suc- 
ceed: without displacing an apparent adoption 
by virtue of which the defendant was in pos- 
session. We have already noticed that the 
repealing Act XV of 1877 substituted in the 
second Schedule of that Act articles 118 and 
119 for the old article 129 of Schedule IT of 
the Act of 1871. The wording of those two 
articles was essentially different from that 
of the old article 129 and the period of limit- 
ation was reduced by half. In those two 
. articles it was distinctly provided that the 
suit was a suit to obtain a declaration. No 
mention whatever was made of a suit for 
possession. In the case of Hariabh Pershad 
y, Mandil Dass (3), in which the effect of the 
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decision of the Privy Council in the case of 
Jagadamba Choudhrain v, Dakhina Mohun Roy 
Chaudhry (5), was considered, the facts were 
entirely different from those of the present 
case. In that case, the father of the plaintiff 
was found to have taken an active partin the 
negotiations for the adoption of the person, 
whose adoption was called into question and 
in arranging for his subsequent marriage 
and this circumstance appears to have strong- 
ly influenced the learned Judges “in arriving 
at their decision. In the case of Srinivas 
Murar v. Hanmant Chardo Deshpande (4), 
the change in the period of limitation does 
not appear to have been noticed and the view 
taken in that case does not appear to have 
been adopted by this Court. The decision 
in the case of Thakur Tirbhu Wan Bahadur 
Stayh v. Raja Rameshar Bakhsh Singh (6) did 
not turn on the question whether or not 
article 118 would apply to a case like the 
present and, though their Lordships of the 
Privy Council were apparently prepared to 
accept the view that, if the-Act of 1877 
applied, the defendant had no case that the 
suit was barred by limitation, the point on 
which they decided that the suit was not 
barred was thatthe defendant bad failed to 
make out any title by adverse possession. 


-In these circumstances, we do not think it 


is necessary for us to consider the question 
whether or not that decision in any way 
modified their decision in the previous case 
of Jagadamba Choudhrain v. Dakhina Mohun 


"Roy Chaudhry(5), which we have already said 


dealt only with the effect of article 129 of.the 
second Schedule of the Limitation Act of 
1871. The learned Judges of the Madras 
High Court in the case of Velaga Mangamma 
v. Bandlamudi Veerayya (7), it is true, were 
of opinion that, in that later decision, their 
Lordships of the Privy Council accepted the 
view that article 11S of the Limitation Act 
(XV of 1877), was applicable only to de- 
claratory suits and they held that the period 
of limitation applicable to a suit like the 
present for recovery of possession of immov- 
able property:on a declaration that the rights 
of the plaintiff were not affected by the 
adoption would be that prescribed by article 
141 of Schedule II of the Limitation Act, 
In the case of Jagannath Pershad Gupta v. 
Ranjit Singh (10), a Bench of this Court held 
that the limitation in a snit brought by a 
plaintiff on the allegation that he wasa 
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grandson by adoption in which he sought 
not only a declaratory decree as to thevalidity 
of the adoption but also for recovery of pos- 
session of the property was not that provided 
by article 119 of Schedule If bat was that 
provided by article 141 of the same schedule 
of the Limitation Act. It was pointed out 
that to adopt the contrary view would involve 
the acceptance of an unreasonable conclusion, 
viz., that an adopted son claiming by inherit- 
ance the immovable property of a collateral 
kinsman by adoption would have only six 
years from the time the succession opened 
within which to bringa suit whereas, if he 
had been a blood relation of his deceased 
kinsman, he would have had the ordinary 
period of twelve years. In the case of 
Ram Chundra Mukerjee v. Ranjit Singh (11), 
attention was invited to the change in the 
language used in article 118 of the repealing 
Act as compared with that usedin article 129 
of the old Act and the reduction in the period 
of limitation, and the view was adopted that 
article 118 of Schedule TI of the Limitation 
Act did not apply to asnit for possession of 
immovable property, though it might be 
necessary for the plaintiff to prove the in- 
validity of an adoption. In the case of 
Biikuntha Chandra Roy Chowdhury v. Kali 
Churn Roy Chowdhary (12), a similar view 
was adopted as tothe limitation applicable in 
a case brought by reversioners to recover im- 
movable properties by a declaration that an 
Anumalipatra executed by a Hindu widow did 
not affect their rights. In our opinion, the 
balance of anthorities is in favour of the view 
which we adopt that, in a suit like the 
present in which the plaintiff seeks to recover 
possession as reversioner on the allegation 
that his rights have not been affected by the 
adoption which he alleges to be invalid, the 
limitation applicable is that provided by 
article 141 of Schedule If of the Limitation 
Act (XV of 1877) and not article 118 and, 
asin such a suit the cause of action cannot 
arise until the death of the widow, and the 
right to possession accrues to the plaintiff, 
we areof opinion that the limitation must 
be taken to run from the date when the 
cause of action arises entitling the plaintiff to 
sue for possession. 

We are strongly of opinion that, in the pre- 
sent case, having regard to what had previous- 
ly happened, it would not be possible to hold 

“that the present suit is barred by limitation, 
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On the 8th December 1878, certainly well 
within the period of twelve year’s limitation, 
if that applied, Sukhraj Bahadur, the then 
reversioner and the father of the original 
plaintiff, brought a suit to have it declared 
that the adoption of Murari Lal alias Kumar 
Jairaj was invalid and, though that suit was 
dismissed for other reasons, the Court held 
that the plaintiff was entitled to a declaration 
that the adoption was invalid. There was an 
appeal to the High Court and that Court, 
while confirming the decision of the Court of 
first instance, expressed the opinion that 
the suit brought by Sukhraj, so far as he 
sought a declaratory decree, could not succeed 
on the ground that, at that time, there were 
no allegations of waste against the widow or 
of any present wrong done to the plaintiff 
and that Sukhraj Bahadur was then only a 
presumptive heir and his right was not only a 
fature right but a contingent right aud it was 
held that Sukhraj was not entitled to any 
declaration with regard to the validity of the 
adoption. Sukraj died in 1884 and, on the 
26th Angust 1900, his son Bhagabat Prasad 
instituted another suit against the present 
defendant and his adoptive mother in which 
healso sought for a declaration that the ad- 
cption was invalid. The suit was dismissed; 
but, at the same time, the lower Court held 
that the adoptions of both Sadho Narain and 
Murari Lal were invalid and, therefore, the 
widow had an absolute estate under the terms 
of the Will. There was an appeal to the High 
Court; but, in the end, the plaintiff was al- 
lowed to withdraw the suit withleave to bring 
a fresh svit. It cannot, therefore, be said in 
the present case that the father of the ori- 
ginal plaintiff ever assented to the adoption 
and it is clear that both of them, as soon as 
they were able to do so, brought suits in order 
to obtain declaratory decrees that the adop“ 
tion was invalid. Those snits failed, it is 
true onother grounds; but it was held by 
this Court that the suits were premature 
and that no declaratory decree could be 
granted unless the plaintiff could prove waste 
on the part of the widow or some present 
wrong done to himself. In fact, the result 
of those suits wasthat the plaintiff in each 
case was told that no cause ofaction for any 
such suit would arise until the succession 
opened tohim and hisalleged rights to re- 
cover possession of the property accrued. 
The learned Subordinate Judge in daalinz 
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with this question of Limitation was further 
of opinion that, after the adoption of Murari 
Lal by the widow, she parted with her 
interest in the property in his favour and, 
as Murari Lal had held possession of the pro- 
perty by virtue of adverse title for more 
than 35 years, therefore, he had acquired an 
absolute right. This view seems to us, how- 
ever, to be opposed to that taken by their 
Lordships of the Privy Council in the case 
of Thakur Tirbhuwan Bahadur Singh v. Raja 
Rameshwar Singh (6). We must, therefore, 
hold, disagreeing withthe learned Subordi- 
nate Judge, that the present suib is not barr- 
ed by limitation. 

We will next take the third point in which 
the genuineness and the validity of the Will 
is called into question. We may observe 
that the Will was executed long before the 
Probate and Administration Act was passed 
and it was in the form of what was then 
called a wasiatnamah. The arguments, which 
have been advanced to show that the Will 
was not properly executed or attested, there- 
fore, appear tous to have no weight. The 
evidence clearly proves that the Will was 
executed by the deceased and that, after 
its execution, it was sent round to all the 
principal people in the village in order 
that they might attest it and bear wit- 
ness to its having been duly executed, 
All the Courts, before which the question 
of the genuineness and validity of this Will 
has previously been raised, have accepted 
it as valid and genuine and we think that, 
on the evidence adduced before the learned 
Subordinate Judge, he was perfectly right in 
coming to the conclusion that the Will was a 
genuine and valid document. This point, there- 
fore, is decided against the appellant. 

The remaining points raised by both the 
parties may conveniently be considered 
ogether. They involve the questions whether 

he adoption of Murari Lal by Jarina Bibee 
was a valid adoption and, ifnot, what was 
the effect on the estate which the widow 
took under tlie Will of her husband and 
how far did that affect the deed of transfer 
executed by her in favour of Murari Lal 
on the llth August 1903 ? Weagree with 
the learned pleader for the respondent that 
the terms of the Will leave no doubt that the 
intention of the testator was to provide, if 
possible, against any contingency by which 
his property would come into the hands of 
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his brother with whom he had been for 
sometime ab bitter enmity. The Will gave 
the widow power to adopt son to the de- 
ceased and, as no special words are used 
restricting that power to one adoption, we 
think that the Subordinate Judge was right 
in the view that, under the terms of the 
Will, Jarina Bibi was empowered to make 
a second adoption in the event of the death 
of the son firstadopted. We are of opinion, 
therefore, that the widow had power to adopt 
Murari Lal as a son to her deceased husband 
after the death of Sadho Narain, the boy first 
adopted. 

We are unable to eat the contention 
advanced on behalf of the respondent that 
the adoption of Sadho Narain was not prov- 
ed. The evidence on this point including 
that of the mother and other relations of the 
boy and Musammat Jarina Bibi herself and 
Hazari Lal leaves, in our opinion, no doubt 
that Sadho Narain was adopted and that 
the adoption was valid. This is the view 
which the learned Subordinate Judge has 
accepted and we see no reason to differ 
from him. l 

The question then is whether the adoption 
of Murari Lal was a valid adoption or not ; 
and, if it was nota valid adoption, what would 
be the result us regards the title which Jarina 
Bibi would have had in the property left by 
her deceased husband ? The learned Sub-- 
ordinate Judge has come to the conclusion 
that this adoption was invalid on the ground 
that the brother, Hazari Lal, could not, under 
the Hindu Law, give Murari Dal 
adoption. 

In supportof the adoption, it has been argued 
that, even though under the strict rules. of 
Hindu Law no one buta parent can give a 
son in adoption, stillas adoption is’ rather a 
temporal than a religious institution, the 
strict rule of law should not be applied so as 
to invalidate an adoption made of a boy dur- 
ing his infancy and which, as inthe present 
case, has been recognized for 48 years. In the 
case of Wooma Daee v. Gocoolanund Das (16), 
where the question raised was whether the 
omission to adopt a brother’s son was an ob- 
jection which atlaw invalidated an adoption 
otherwise regularly made, and so destroyed 
the civil status of the person thus adopted 
even after years ofrecognition, their Lordships 


of the Privy Council were not prepared to 
(16) 30. 587, 
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hold that the adoption conld be invalidated on 
that ground and in support of their conclu- 
sion pointed out that in Bengal the maxim 

quod fieri non debet, factum valet’ had been 
held to apply to cases of adoption, and referr- 
ed to the cases of Chinna Gaundan v. Kumara 
Gaundan (17) and Raje Vyankatrav v. Jaya- 
vantrav (18), as showing that a similar view 
had been adopted by the High Courts of 
Madras and Bombay. The same view was 
taken by this: Court with regard to the 
adoption of an eldest son as not being invalid 
in the ese of Janoki Debt v. Goprl Acharjia 
(19). Tt is argued that where a transaction 
is unexceptionable in a temporal point of view 
but is forbidden solely fora spiritual reason it 
is the fittest case for the application of the 
maxim (Hindu Law of Adoption, Sarkar, 
page 305). No doubt, the opinion has been 
expressed by the same author (at page 367) 
that, adoption under the Hindu Law being in 
the nature of a gift, it contains three ele- 
ments :—-Capacity to give, capacity to take 
and the capacity to bethesubjectof adoption — 
which are essential to the validity of the tran- 
saction and, as such, are beyond the scope of 
the doctrine of factum valet. In the cases to 
which we have referred above, the maxim 
appears to have been held to be applicable 
where the capacity of the subject for adoption 
was in question and it seems to be open to 
consideration whether it might not be applied 
in a case like the present where the question 
ofthe capacity to give in adoption is raised. 
In the present case, the adoption was mani- 
festly for the temporal benefit of Murari Lal 
and the only defect in the adoption is that the 
gift was made by the brother, both thefather 
and mother being dead. 

To disturb theadoption now wonld, we think, 
be to, do grave injustice to the person adopted, 
Murari Lal, by destroying his civil status 
after it had been accepted for 49 years, and 
we are, therefore, led to theeonclusion, though 
not without considerable hesitation, that in 
the present case the maxim may be applied 
and that we should not hold that the adoption 
was invalid because it was made by the elder 
brother, the father and the mother of the per- 
son adopted being then dead. Onthis ground, 
a Ra we are of opinion that the suit must 

ail. 


(17) 1 M. TL. ©. R. 54. 
(18) 4 B. H.G. R. A. CŒ. 191 
(19) 2 0. 365. 
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lt remains to consider, even if it were to be 
admitted that the adoption of Murari Lal 
was invalid, what estate the widow had 
in her husband’s property after the death. of 
the first adopted son Sadho Narain ? Under 
the terms of the Will, it is provided that, in 
the event of no natural on adopted son being 
alive or surviving the testator at the time of 
his death, the absolute right to the property 
would go to his wife. It gave her power to 
adopt a son in case of there being no natural 
issue. Then the Will provided that, if she 
did not adopt aron, the wife should con- 
tinue to be in possession of the entire mov- 
able and immovable properties of the testator 
as-her stridhan. The intention of these clauses 
in the Will appears to us to be that, in the 
event of the failure of a natural or adopted 
son, the entire estate of the testator in his 
movable and. immovable, properties was to 
go to his wife absolutely and that she was to 
hold possession of those properties as her 
stridhan. Inthe present case, the adopted 
son appears to have died almost immediately 
after the adoption and wethink that, having 
regard to the terms of the Will and the con- 
tention of the testator we should. hold that, on 
the death of that adopted son and the failure 
of any issue, the entire movable and immov- 
able properties of the deceased would have 
passed to Jarina Bibi as her stridhan. In such 
circumstances, she would have had an ab- 
solute estate ab the timeswhen she executed 
the deed of transfer in favour of Murari Lal 
alias Kumar Jairaj onthe11th August 1903 and 
that being so, under the terms of that docu- 
ment, the title to the property in suit would 
have passed absolutely to Murari Lal alias 
Kumar Jairaj and the plaintiff would not be en- 
titled to recover the property in the present 
suit. 

The result, therefure, is that, though we differ 
from the conclusion ofthe learned Subordinate 
Judge asregards the title ofthe defendant, we 
are of opinion that the defendant has a good 
title to the lands in suit and that the plaintiff 
is not entitled to recover possession of them in 
the present suit. The appeal is, therefore, 
dismissed with costs. 


Appeal dismissed, 
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CALCUTTA HIGH COURT. 
Cıvıl Rete No. 2489 or 1910. 
July -22, 1910. 
Present:—Mz. Justice Mookerjee and’ 
~ Mr, Justice Carnduff. . 
-KKHIRODE CHANDRA GHOSHAL AND 
ANOTHER PETITIONERS 
(verses: 


SARODA PROSAD MITRA 


— OPPOSITE Parry. 

" Partition det (IV of 1893), s. 4—-Elements necessary to 
attract operation of the section—"Family”, “undivided 
family” and “house”, meaning of— High” Čourt—Juri is- 
diction—Interference with interlocutory order—Civil 
Procedure Code (Act V of 1908), s. 115. 

An application under section 4 of the Partition Act, 
1893; may be madeafter the preliminary decree. 
Satya Kumar v. Satya Kirpal, 3 Ind. Cas. 247; 
E. J. 508, referred to. 
> Hira Moni v. Radha Churn, C. W. N. 128, Kadir 
y. Abdul Rahiman, 24 M. 639, Abdus Samad v. Abdur 
Razzaq, 21 A. 409 and Bai Hirakore v. Trikamdas, 32 
B. 103; 10 Bom. L. R. 23, 3 M. L. T. 141, followed. 

+ Kali Kumar v. Brahmananda, 7 ©. L. J. 98, 
distinguished. 

The operation of section 4 of the Partition Act 
cannot be avoided ifthe property comprised in the 
snit includes in addition to the dwelling house other 

_ lands owned by the parties. The elements which must 
co-exist to attract the operation of section 4 are, first, 
that the dwelling house should belong to an undivided 
family; secondly, that a share thereof should have 
been transferred to a person who is not a member of 
such family; and thirdly, that the transferee should 
sue for partition. The circumstance that the plain- 
tiff had purchased, in addition to.a share of the dwel- 
ling house, a share of other lands as well, of which he 
sought partition in the suit does not render inappli- 
cable the provisions of section 4. 

Batshet v. Miran Saheb, 23 B. 77, referred to. - 

- The word “family” as used inthe Partition Act, 
ought to be given a liberal and comprchensive 
meaning, and it does include a gronp of persons 
related in blood, who live in one house or under one 

` head or management. There is nothing in that Act to 
support the suggestion that the word was intended to 
be used in a very narrow and restricted sense, namely, 
a body of persons who can trace their descent from a 
common ancestor. 

‘The words “undivided family” in the section must 
be taken tomean undivided qua the dwelling house 
in question, and to be a family which owns the house 
but has not divided it. 

Sultan Begam v. Debi Prasad, 30 A.324; A. W. N. 
(1908) 126; 5 A.L.J. 352; 4 M.L.T. 38; (F.B.) followed. 

Hashmat Ali v. Muhammad Umar, 29 A. 308; 
‘4 A, L. J. 209; A. W. N. (1907) 52, dissented from. 

It is not necessary to constitute an undivided 
family for the purposes of section 4 of the Partition 
Act that the members of the family should constantly 
reside in the dwelling house; nor is it necessary that 
they should be joint in mess, 

Sultan Begam v. Debi Prasad, 30 A. 324 (F. B); 
A. W. N. (1908) 126; 5 A. L. J. 352; 4M. L. T. 38; 
and Taman v. Vasudeo, 23 B. 173, relied upon, 

The term “house” embraces not merely the 


10 C. 
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structure . or building, but includes also adjacent 
buildings, cartilage, garden, courtyard, orchard and 
allthat‘is necessary for the convenient occupation 
of the house; but not that which is only for the 
personal use and convenience of the occupier. . 

Steele v. Midland Ry. Co., L, R. 1 Ch. App. 275; 
12 Jur. (N. s.) 218; 14 L. T. 3; 14 W. R. 867, Governors 
of St. Thomas’ Hospital v. Chari ing Cross Ry. Co, LJ. 
and H. 400; 30 L.J. Ch. 395, 7 Jur. (x. s.) 256; 
4 L. T. 13; 9 W. R. 411; Fergusson v. London 
Brighton and South Coast Ry. Co., 3 DeG. and 8. 658; 
33 Beav. 103; 2 N. R. 566; 33 L.J. Ch. 29; 9 L, T. 
134; IL W. R. 1088, Kerford v. Seacombe Fc. Ry. Co., 
57 L. J. Ch. 270; 58 L. T. 445, 36 W. R, 431; 52 J. P. 
487 and Lov v. Staines, 16 T. Le R. 1845 647. P. 212, 
relied on. 

The High Court has ample jurisdiction to set aside 
an interlocutory order of subordinate Court. 

Amjad Aliv. Ali Hossain, 6 Ind. Cas. 574 and 
Govinda Mohan v. Kunja Behari, 4 Ind. Cas. 364; 10 
C. L. J. 407, followed. 


Rule against the order of the Munsif of 
Uluberiah, dated May 7, 1910. 

Babu Manmatha Nath Roy, for the Peti- 
tioners. 

Babus Botdo Nath Dutt and maka Pal 
Chowdhury, for the Opposite Party. 


. dudgment.—wWe are invited in this 
Rule to set aside an order, by which the 
Court below has refused an application made. | 
by the petitioners under section 4 of the 
Partition Act of 1893. The petitioners were 
two of the defendants in a suit for partition 
of joint property, commenced by the plaintiff 
opposite party, who has purchased an one- 
fourth share from -one of the share-holders. 
In the schedule attached to the plaint; The 
subject-matter of the litigation was described 
In five parcels, the first of which, covering an 
area of two and a-half brghas, was said to be 
the family dwelling house of the defendants, 
inclusive of tank and -appurtenances. The 
other parcels, which cover about 5 bighas and 
a-half, appear to adjoin the first parcel. The 
boundaries given are those of the entire land 
comprised in.the five parcels. A preliminary 
decrea was made on the 23rd February 1909, 
and we are informed thatit was subsequently. 
confirmed on appeal. The title of the plain- 
tiff was declared to an one-fourth share of the 
entire property, which the Court found was 
included withinone set of boundaries, and 
directions were given for partition by’ 
metes and bounds by a Commissioner. On 
the 25th April 1910, the petitioners applied 
to the Court, under section 4 of the Partition 
Act of 1£98, for an order that the share of 
the dwelling house, purchased by theplaintiff, 
might be valued, and transferred to them- 
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selves. The application was treated as a 
petition of objection, and was opposed by the 
plaintiff. .The Court dismissed the applica- 
tion on three grounds, namely, first, that the 
application could not be entertained after the 
preliminary decree; secondly, that, as the 
ground, urged in support of the application, 
bad been taken in the memorandum of appeal 
presented against the preliminary decree, the 
matter could not be re-opened; and, thirdly, 
that, as the subject-matter of partition con- 
sisted, not only of the dwelling house, but of 
other lends as well, the defendants would be 
amply protected, if by a suitable distribution, 
no part of the dwelling house was allotted 
to the share of the plaintiff. The applicants 
then moved this Court, and obtained the 
Rule now under consideration. In support 
of the Rule, it has been urged by the learned 
Vakil for the petitioners, first, thatthe applica- 
tion was made at the proper stage and ought 
to have been entertained andconsidered on the 
merits; secondly, that the petitioners are en- 
titled asa matter of right to an order under 
section 4 of the Partition Act, because it is not 
disputed that a share of the dwelling house of 
the defendants has been transferred to the 
plaintiff, who is not a member of the family; 
and, thirdly, that the Court ought to have 
taken evidence to determine what portion of 
the property, comprised in this suit, may be 
properly described as the “dwelling house” of 
the parties, which expression, itis suggested, 
includes not merely the structures but also 
the land on which the structures stand, aud 
such portion of the adjoining Jands as is 
necessary for the convenient use and occupa- 


tion of the house as the dwelling house of the- 


family. Each of these grounds has been con- 
tested on behalf of the plaintiff opposite party 
and it has, further, been argued in answer 
to the Rule, first, that the defendants do not 
constitute a “family” within the meaning of 
` section 4 of the Partition -Act, as they are 
not, all of them, the descendants of a 
common ancestor; aud, secondly, that even if 
they are assumed to be members of a family, 
they do not constitute an “undivided family,” 
inasmuch as some of them do not reside in 
the dwelling housein question. After care- 
fol consideration of the arguments which 
have been addressed to us on both sides, we 
have arrived at the conclusion that the order 
of the Court below cannot be supported, that 
the application ‘made by the petitioners 
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should be heardlon the merits, and an order 
made under section 4 of the Partition Act 
in respect of such portion of the property 
under partition as may properly be des- 


. cribed as the “dwelling house.” 


Tn so far as the first point urged in support 
of the Rule is concerned, it is clear that the 
application, under section 4 of the Partition 
Act, has been made at the proper stage. 
Section 4 does not provide that the appli- 
cation contemplated by it should be 


‘made before the preliminary decree; on the 


other hand, it is obvious that the application 
cannot be made till the rights of the 
parties have been determined by the prelimi- 
nary decree. To take one illustration it is 
conceivable that there may be a dispute bet- 
‘ween the parties as to whether the plaintiff 
has really acquiredany interest in the dwel- 
ling house or not, and whether, he is entitled 
to demand a partition of it. Such question 
must, clearly, be determined before a defen- 
dant can be expected to make an application 
under section 4. As was pointed out by 
this Court in the case of Satya Kumar v. 
Satya Kirpal (1), the question, whether a 
particular property alleged to be joint really 
possesses that character, must be determined 
before the preliminary decree is made; all 
questions involving the title of the parties and 
their right to any relief within the issues, 
are judirial in character,and must be deter- 
mined by the Court, such determination to 
‘be made ordinarily by the Court, and incor- 
porated in the interlocutory decree before 


‘any partition is made or directed. An appli- 


cation, under section 4, therefore, cannot be 
properly made, before it has been declared by 
the preliminary decree, that the plaintiff, who 
is not a member of the family, has acquired 
a valid title to a share thereof, and is en- 
titled to claim partition. This viéw has been 
adopted in the cases of Hira Mom v. Radha 
Churn (2); Kadir v. Abdul Rahiman (8); 
Abdus Samad v. Abdur Razeag (4) and Baz 
Hirakore vi. Trikamdas (5), where it was 
ruled that an application, under section 2 
or section 4 of the Partition Act, may ba 
made after the preliminary decree. The 
case of Kali Kumar v. Brahmananda (6), 


(1) 10 0. L. J. 508; 3 Ind. Cas. 247. 

(2) 5 0. W. N. 128. 

(3) 24 M. 639. 

(4) 21 A. 409. 

(5) 32 B. 103; 10 Bom. L. R. 28; 3 M. L. T, 141, 
(6) 7 ©. L. J. 98, 
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where theearlier authorities do not appear 
to have been brought to the notice of the 
Court, may, at first sight, seem to lend some 
support to the confrary view. The case, 
however, is really distinguishable, because 
there the parties had proceeded, not merely 
beyond the preliminary decree, but also be- 
yond execution proceedings based thereon, 
and had actually found it necessary to insti- 
tuteasuit under section 331 of the Civil 
Procedure Code of 1882, by reason of an ob- 
struction by a claimant in good faith other 
than the judgment-debtor. It is needless 
for us to express any Ypinion upon the ques- 
tion, whether, even at such stage, ib may 
not be open to one of the parties to avail 
himself of the benefit of section 4 of the 
Partition Act. There can, however, be no 
room for controversy that the application in 
the case before us, made immediately after 
the confirmation of the preliminary decree by 
the Court of appeal, was amply in time, and 
ought to have been considered on the merits. 
We may add, farther, that the mero circum- 
stance that this matter had been mentioned 
jn the memorandum of appeal presented 
against the preliminary decree, is no bar to 
this application. The ground could not 
have been entertained at that stage, and, as 
a matter of fact, was’ not considered. We 
hold, therefore, that the first ground urged 
by the learned Vakil for the petitioners in 
"support of the Rule, must prevail. 

In so far as the second ground urged by 
‘the learned Vakil for the petitioners, is con- 
cerned, it is, in our opinion, unanswerable. 
“The learned Judge, in the Court below, 
appears to have thought that the operation of 
section 4 of the Partition Act may be avoided 
if the property comprised in the suit includes, 
in addition to the dwelling house, other lands 
owned by the parties. This isclearly errone- 
ous. The elements which must co-exist to 
attract the operation of section 4, are, first, 
that the dwelling house should belong to an 
“andivided family,” secondly, that a share 
thereof should have been transferred to a 
person whois not a member of such family; 
and, thirdly, that the transferee should sue for 
partition. Inthe case before us, it does not 
appear to have been disputed in the Court 
below, that the dwelling house did belong 
to an undivided family; and that a share 
thereof had been transferred to the plaintiff 
who was nota member of the family. As 
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the suit was brought by such transferee for 
partition, the application under section + was 
obviously tenable [ Balshet v. Miran Suhib (7)]. 
The circumstance that the plaintiff had. pur- 
chased, in addition to a share of the dwelling 
house, a share of other lands as well of 
which he sought partition in the suit as 
framed, does not render inapplicable the 
provisions of section 4. Section 4 does not 
provide that if the purchaser has acquired 
an interest not merely in the dwelling house 
of the family; but also in other lands, he can 
resist the transfer of the share of the dwel- 
ling house to such member of the family as 
may undertake to buy ital a valuation made 
by the Court. It is obvious that the results 
of the two conflicting views would be widely 
divergent. Ifa purchaser of thedwelling house 
and of dther lands is held to ba underan ob- 
ligation to transfer his share of the dwelling 
house to a member of the family under the 
provisions of section 4, he may, upon parti- 
tion, obtain only such an allotment of the 
other lands as would represent the value of 
his share thereof; onthe other hand, if the 
view taken by the Court below is well- 
founded, and the purchaser is under no obli- 
gation to transfer his share of the dwelling 
house to the applicants under section 4, and 
if, upon the partition, his allotment does not, 
upon ground of convenience, comprise any’ 
portion of the dwelling house, it must, 
necessarily, include a larger portion of 
the other lands than would correspond to 
his share therein; in other words, he must 
be awarded a larger portion of the other lands 
so as to compensate him for his share of the 
dwelling-house. This, clearly, was not con- 
templated by the Legislature. It is, in our 
opinion, immaterial whether the stranger 
purchaser acquires a share in the dwelling- 
house only, or purchases a share of the 
other lands of the family in addition—in 
either event, a member of the family, whois 
a share-holder in the dwelling house, is en- 
titled tothe benefit of the provisions of sec- 
tion 4. If, therefore, itis established that 
the dwelling house in question belongs to an 
undivided family, it becomes indisputable 
that the petitioners are entitled to an order, 
under section 4, as a matter of course. The 
secoud ground urged in support of the Rule 
must, consequently, prevail. 


(7) 23 B. 77. 
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‘tt would be convenient to take into con- 
sideration at this stage, the two grounds 
upon which the learned Vakil for the op- 
posite party has invited us to discharge the 
Rule. Neither of these grounds appeara to 
have been suggested in the Court below, but 
as they raised ‘questions of some importance, 
we have allowed them to beargued upon the 
materials on the record. 

It has been contended in the first place, 
on behalf of the plaintiff, that the defendants 
do not constitute a “family” within the mean- 

„ing of section 4 of the Partition Act of 1893, 
as they are not, all of them, descendants of 
the same person. There is, in our opi- 
nion, no substance in this contention. The 
term “family” is not defined in the Partition 
Act, and wedo not think that it would 
be possible or desirable to frame a comprehen- 
sive formula or exhaustive definition to in- 

_ dicate all that is easily understood by the 
term “family.” As was well observed by 
Kindersley V. C., in Green v. Marsden (8), 
the word “family” is, in itself, a word of a 
most loose and flexible description. Ibis, in 
fact, as Wickens, V.C., said in Burt v. Hellyar 
(9), a popular and nota technical expression, 
and its meaning is often controlled by the 
context, 
Dictionary, Volume LV, page 55, although the 
term “family” is sometimes used-to include 

those descended or claiming descent from a 

common ancestor, ib has, very often, a much 

` wider import; it is often used to indicate a 

body of persons formed by those who are 
merely connected by blood or affinity; itis 

sometimes used to include even a body of 
persons who live in one house or under one 

head. Inthe case of Wilson v. Cochran (10), 
the matter was put clearly as concisely as 
follows: “The term family embraces a collec- 

tive body of persons living together in one 
house or within the cartilage. In legal 
hrase, this is the generig description of a 
‘family’. Ib embraces’ a household com- 
prised of parents or children or other rela- 
tives or domestic servants, in short, every 
collective body of persons living together 
within the same cartilage, subsisting in com- 
mon, and directing their attention to a com- 
mon object—the promotion of their mutual 


interests, and social happiness. This is the 
(8) 1 Drew. 646 at p. 651; 1 Eq. R. 487; 22 L. J. 
Ch. 1092; 1 W. R. 511. 7 
(9) L. R. 14 Eq. 160. 
(10) 31 Texas 677; 98 Am. Dec. 553, 


-They have been married, 


As is pointed ont in the Oxford - 


-holder 
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most popular acceptation ofthe word.” The 
description herain suggested may, perhaps, 
be deemed, in some respects, too wide. But 
one thing is, in oar opinion, beyond dispute. 
The word “family”, ag used in the Partition 
Act, ought to be given a liberal and compre- 
hensive meaning, and it does include a group 
of persons related in blood, who live in one 
house or under one -head or management. 
There is nothing in the Partition Act to sup- 
port the suggestion that the term “family” was 
intended to be used in a very narrow and re- 
stricted sense, namely, a body of persons who 


can trace their descent from a common an- 


cestor., In the case before us it appears that 
the owners of the property, who are fifth in 
descent from the founder, are all daughters. 
some live with 
their husbands in the ancestral dwelling- 
house, while others live occasionally in the 
same place, and at other times, in the houses 
of their respective husbands. Two of these 
daughters, it is said, have transferred their 
interests to their husbands who, however, 
reside in the family dwelling-house of their 
father-in-law. When regard is had to Hindu 
social customs and manners, ib is difficult 
to hold that the term “family” is not com- 
prehensive enough to include such a body of 
persons. Indeed, in cases where there are 
no male children iti the family and the 
daughters alone are entitled to the inherit- 
ance, their husbands very often live as 
members of the family, and they with their 
wives may not inappropriately be treated 
as the “family” some members of which 
have shares in the dwelling house. Here 
it may be observed that the phraseology 
of section 4 indicates that there may be 
members of the family who have no share 
in the dwelling-house, and that section 
makes it essential that the member of the 
family, who undertakes to buy the share of 
the stranger transferee, should be a share- 
in the dwelling-house, which im- 
plies that there may be members of the 
family who are nob such share-holders. In 
the case before us, there was no suggestion 
made in the Court below that the provisions 


‘of ‘section 4 were inapplicable ‘because the 


dwelling-house did not belong to a “family” 

and upon the materials which have been 
placed before us, we are not prepared to give 
effect to such a contention, Indeed, if the 
restricted meaning of the term “family” , Sug- 
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gested by the learned Vakil for the opposite 
party, is not adopted, there is, clearly, no 
foundation in fact for his argument, The 
first ground, therefore, upon which we 
“are invited to discharge the Rule, en- 
tirely fails. 
. The second ground, urged on behalf of the 
plaintiff, is that even if the defendant be 
deemed to constitute a “family” within the 
meaning of section 4 of the Partition Act, 
they do not constitute an “undivided family” 
to whom the dwelling-house belongs. This 
position is sought to be supported on the 
ground, that one or more members of the 
family do not regularly reside in the dwell- 
ing-house. In our opinion, there is mo 
solid foundation for this argument. Ib was 
pointed out by a Full Bench of the Allah- 
abad, High Court, inthe case of Sultan Begam 
v. Debi Prasad (11), that the words “undivid- 
ed family” must be laken to mean “un- 
divided qua the dwelling-house in question, 
andto bea family which owns the house 
but has not divided it”. The learned Judges 
adopted this interpretation as consistent with 
the plain object of the section, and observed 
that it had been accepted as well-founded 
in the case of Kalka Prasad v. Banki Lal 
(12). They further held that the contrary 
view, which prevailed in the case of Hashmat 
Ali v. Muhammad Umar (18), where it had 
been ruled that the expression “undivided 
family” was practically equivalent to “a 
joint Hindu family”, could not possibly be 
supported. In our opinion, the view adopted 
by the Full Bench of the Allahabad High 
.Court is based upon a reasonable construc- 
tion of the section. The object of the section 
is to prevent a transferee from a member of 
a family, who isan outsider, from forcing his 
way into a dwelling-house, in which other 
members of the family, to which his trans- 
feror belongs, have a right to live. In 
fact, section 4 of the Partition Act of 1893, 
is a logical sequal to section 44 of the Trans- 
fer of Property Act which provides that, 
where the transferee of ashare of a dwelling- 
house, belonging to an undivided family, is 
not a member of the family, nothing in the 
section shall be deemed to entitle him to joint 
possession or other common or part enjoy- 

(11) 30 A. 324; A. W. N. (1908) 126; 5 A. L. J. 352; 
4 M. L. T. 38. 

(12) 9 0. O. 156. 

(18) 29 A. 808; A. W, N, (1907) 52; 4 A. L. J. 209. 


CASES. 


ment of tbe house. lt is well known that 
under the law, as it stood before the Trans- 
fer of Property Act was passed, it had been 
held that the purchaser ata judicial sale 
of the rights of one member, was entitled 
to be put into physical possession even of 
a part of the family house, as the only re- 
medy of the other members was to pur- 
chase the share ofthe debtor at the auction 
sale or to sue for partition; [Ramtonoo v. 
Ishurchunder (14) ; Bijot v. Sama Sundari 
(15) ; Eshan Chunder v. Nund Goomar (16)1, 
but although the rule was thus laid down, 
Mr. Justice Kemp observed that it was in- 
equitable, with reference to Hindu customs 
and prejudices, to permit a stranger to in- 
trude himself upon the privacy of a joint 
Hindu family residence, more particularly 
when, as happens in many instances, a stran- 
ger is actuated by motives of enmity, and 
the learned Judge suggested that the diffi-- 
culty might be met, if instead of joint pos- 
session, in execution of the decree, partition 
proportionate to the share of the purchaser 
was effected. The position of a purchaser 
of a share of a member of a family governed 
by the Mitakshara Law, was much worse, 
because, as the member himself could not 
say that any specific portion was exclusively 
his, the purchaser could not claim to be put 
into possession of any definite piece of pro- 
perty. The matter was set at rest by the 
second paragraph of section 44 of the 
Transfer of Property Act to which we have 
referred ; and section 4 of the Partition Act 
merely makes a provision which may really 
be regarded as a corollary thereto. It is 
not necessary, in our opinion, to constitute an 
undivided family for the purposes of the sec- 
tion that the members of the family should 
conslantly reside in the dwelling-house 
nor is it necessary that they should be joint 
in mess. If, as Sir John Stanley, ©. J., puta 
it in Sultan Begam v. Devi Prasad (11), the 
members of the family are “undivided qua 
the dwelling-house in question, which they 
own”, the benefit of the provisions of sec- 
tion 4 becomes available. The view we take 
is also supported by the decision of the 
Bombay High Court in Vaman v. Vasudev 
(17), where Farran, C. J., pointed out that 

(14) (1857) Beng. S. D. A. 1585. 

(15) 2 W. R. 80 Mis. (F.B.); B.L. R. Suppl. Vol, 172, 


(16) 8 W. R. 289. 
(17) 23 B. 73. 
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it is the ownership of the dwelling-house, 
and not its actual occupation, which brings 
the provisions of section’4 of the Partition 
Act into play. In the case before us, as we 
have already stated, it was not suggested 
in the Court below that the defendants 
did not constitute an “undivided family” 
within the meaning of section 4, and 
there is, in our opinion,’ no substance in 
this contention. The second ground, there- 
fore, upon which we are invited to dis- 
charge the Rule, cannot be supported. 
The conclusion follows that the petitioners 
are entitled to anorder under section 4as a 
matter of right. 

The third and last point, which now re- 
quires consideration, relates to the extent of 
the dwelling-house. The learned Vakil for 
the petitioners has contended that the term 
$ dwelling-house” includes not merely the 
actual structure, but also tbe land upon 
which the structure stands, and so much of 
‘the adjoining land as is necessary for the 

` convenient use and occupation of the house 
as a dwelling-house. In support of this 
proposition reliance has been placed upon the 
cases of Kharirati Lal v. Secretary of State 
(18) and Nabab Mumtazuddowla v. Secretary 
of State (19) which turned upon the con- 
struction of the term “house” as used in seč- 
tion 55 of the Land Acquisition Act of 1870, 


and section 49 of the and Acquisition Act . 


of 1894. Reference has also been made to 
the cases of Governors of St. Thomas’ Hospital 
‘+. Charing Cross Railway -Company (20) ; 
‘Steele v. Midland Railway Company {21) ; 
Cole v. West London and Crystal Palace Rail- 

way Company (22); Hewson v. S. W. Ratlway 
Company (23) ; King v. Wycombe Railway 

Company (24) ; Alewander v. The West End of 

London and Crystal Palace Railway Company 

(25); Marson v. London, Chatham and Dover 

Railway Company (26), which turned upon 

(18) 11 A. 378. - (19) 9 0. C. 311. 


(20) (1861) 1 J. & H. 400; 30 L. J. Ch. 393; 7 Jur. 
(x. 8.) 256; 4 L. T. 13; 9 W. R. 411. 


(21) (1866) L. R. 1 Ch. App. 275; 12 Jur, (x. s.) 
218; 14 L., T. 8; 14 W. R. 367. 

(22) (1859) 28 L. J. Ch. 767; 27 Beav. 242; 5 Jur 
(x. s.) IU; 1 L, T. 178. . í 

(23) (1860) 2 L. T. 869; 8 W. R. 467. 

(24) (1860) 28 Beav. 104; 29 L.J, Ch. 462; 6 Jur. 


(x. s.) 289; 2 L. T. 107. 

(25) (1862) 30 Beav. 556; 31 L. J. Ch. 500; 8 Jur. 
Cx. 8.) 983. 

(26) (1868) L. R. 6 Eq. 101; 37 L. J. Ch. 483; 18 L. 
T. 319, 5 é 
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the construction of the word “house” as used 
in section 92 of the Lands Clauses Consolida- 
tion Act of 1845. The rule deducible from 
these cases, is that the term “house” embraces, 
not merely the structure or building, but 
includes also adjacent buildings, cartilage, 
garden, courtyard, orchard and all that 
is necessary for the convenient occupation 


-of the house, but not that which is only for 


the personal useand convenience of the oc- 
cupier. As was observed by Turner, L. J., in 
Steele v. Midland Railway Company (21), the 
test, to be applied, is, what is necessary for 
the convenient use and occupation of the 
house, whoever may chance to occupy it, and 
not, what will be necessary for the personal 
convenience and enjoyment of a gentleman 
of fortune if he-takes the house, or a gentle- 
man without fortune if he chooges to become 
the tenant; in other words as Wood, V. O, put 
it in Governors of St. Thomas’ Hospital v. 
Charing Cross Railway- Company (20), the 


„term “ house ” comprises all that would pass 


by a grant of the house, that is, not only the 
cartilage but all that is necessary to the en- 
joyment of the honse as distinguished from 


‘what is subsidiary to personal use and enjoy- 


ment of a particular occupier. See also, 
Fergusson v. London Brighton and South Coast 
Railway Company (27); Kerford v. Seacombe 
Railway Co. (28) and Low v. Staines (29), 
We must take it, therefcre, that the petitioners 
are entitled to purchase from the plaintiff, not 
merely the structureof the dwelling-house, but 
also the land on which it stands, and further, 
every appurtenant and accessory which may 
be deemed necessary to a full and complete 
enjoyment of the thing sold. Tt may, no 
doubt, be difficult to determine, with regard 
to a particular plotof adjacent land, whether 
it is or is not necessary to the enjoyment of 
a house, as is illustrated by the cases of 
Salter v. Metropolitan District Railway Co. 
(30) and Falkner v. Somerset and Dorset Rail. 
way Co. (31). In the first of these cases 
it was held that a nursery garden was part 
of the dwelling house of the owner, while in 
the second it was ruled that as the garden 


(27) (1864) 3 Dec. & S. 653; 33 Beay. 108; 2 N, R. 


566; 38 L. J. Ch, 29; 9 L. T. 184; 11 W. R. 1088. 


(28) (1888) 5:7 L. J. Ch. 270; 58 L. T. 445; 36 W. H 
481; 52 J. P. 487. 4 

(29) (1900) 16 T. L. R. 184; 64 J. P. 212, 

(80) (1870) L. R. 9 Bq. 432; 39 L. J. Ch. 567. 

(31) (1878) L. R. 16 Eq. 458; 42 L. J. Ch. 581, 
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was in the natureof a field, and did not 
form the gardenofthe cottage, it could not 
be treated as included within the dwelling- 
house. The question, therefore, must b2 
determined upon evidenc2,a plan must bə 
prepared of the entire subject-matter of the 
litigation, and the Court mustdetermine how 
much of the. adjoining land may be justly 
treated as included within the dwelling- 
house, upon the principles already explained. 
We may add that it was not seriously dis- 
puted, and having regard to the description 
in the schedule to the plaint, it could not be 
seriously contested, that the first parcel, 
in its entirety, would be appropriately com- 
prised in the ‘‘dwelling-house;” the sub- 
stantial question, in controversy between 
the parties, is whether the remaining plots, 
either in whole or in part, can be treated as 
sə included. 

We may add also that it has not been 
disputed thatthis Court has ample juris dic- 
tion t) set aside the order of the Court below, 
although it isin the nature of aninterlocutory 
order [Am‘ad Ali v. Al’ Hossain (82) and 
Govinda Mohan v. Kunja Behari (83)]. The 
order of the Court balow is manifestly 
erroneous. IJfit were allowed to stand and 
partition effected, the defendants would be 
at liberty, in an appeal against the final 
decree, to re-open the entire proceedings, 
and to avail themselves of the benefit of 
the provisions of section 4 of the Partition 
Act. Such a course would, obviously, lead to 
needless delay and wasteful litigation. 


The result, therefore, is that this rule 
must be made absolute, and the order 
of the Court below discharged. The case 


will be remanded in order that the Court may 
determine the extent of the dwelling-house. 
The shara of the plaintiff therein will then 
bo valued, and the petitioners will ba at 
liberty to purchase such share [Bal Shet v. 
Miran Sahib (7)]. If the sale is effected 
in the manner laid down in section 4, the 
plaintiff will have the purchase-money as re- 
presenting his one-fourth share of the dwell- 
ing-house, and will also be allotted one-fourth 
share of the remaining Jand. 

The petitioners are entitled to their costs 
in this Rule. We assess the hearing fee at two 
gold mohurs. 

Rule made absolute. 

(32) 6 Ind. Cas. 574. 


(83) 4 Ind. Cas. 364; 10 C, L, J. 407, 
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ALLAHABAD H.GH COURT. 
Seconp Civin Apresar No. 64 or 19.0, 
June 30, 1910. 

Present: —Sir John Stanley, KT., Chief 
Justice, and Mr. Justice Griffin. 
MUTSADDI LAL—DEFENDANT—ÅPPELLANT 


versus 
Chaudhri DALIP SINGH AND OTHERS— 
PLALNTIFF3—RusPON DENTS. 

Sule in execution of decree—Attachment—Bona fide 
purchaser from ostensible owner prior te attachment — 
Title—Priority—Auction-purchaser in simple money 
decree against the real owner—HEstopp2l—Transfer of 
Property Act(IV of 1832), s. 41. 

A by a fictitious sale-deed transferred his property 
to his wife B. B subsequently mortgaged the property 
to C, A having negotiated the mortgage transaction 
on behalf of his wife B. A died. After A’s death, B 
sold the property to D for valuable consideration. 
The salo transaction was negotiated by the sons of 
A. Subsequent to the purchase by D, E attached the 
property in execution of a simple money decreo 
against A and purchased it himself: 

Held, that A and his sons, having respectively 
negotiated the mortgago and the sale transaction, 


‘were precluded from denying the title of D who was 


a bona file purchaser for value: Held, farther, that 
E, being the representative of A. and his sons, was 
similarly estopped from denying D’s title. 

Mahmed Mazufer Hossein v. Kishori Mohan Roy, 
220, 90); 22 I. A. 123, followed. ‘ 


Second appeal from the decision of the 
Second Additional Judge of Meerut, dated the 
22nd December, 1909. 

Facts of the case will appear from 
the following judgment of the Additional 
Judge of Meerut:— 

“This is a suit for the recovery of posses- 
sion over certain property and for damages 
on the allegation that Ghulam Mustafa was 
the owner of the said property and had sold 
the same to his wives, Musammat Kulsam and 
Musammat Azeeman in lieu of dower on the 
23rd August, 1859, and that Musammat 
Kulsam and Musammat Aveeman subsequently 
mortgaged the said property to Lallu Mal 
on the 29th October, 1831 in lieu of Rs.1,000, 
and, in order to pay off that mortgage, executed 
a sale-deed of the same in favour of Dalip 
Singh, plaintiff No. 1 and the predecessor-in- 
interest of plaintiffs Nos. 2 to 6, on the 21st 
July 1896, and that the defendant, who had 
purchased the said property in execution of his 
father’s simple money decree on the 25th of 
April, 1902, had wrongfully ousted them 
under the colour of an order for mutation 
which he had obtained in his favour, 

The defence was that the sale-deed execut- 
ed by Ghulam Mustafa in favour of hig 
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wives was fictitious and inoperative and that 
thé plaintiffs acquired no interest in the 
property in dispute by their alleged pur- 
chase. 4 

The learned Additional Subordinate Judge 
found that the sale-deed, executed by 
Ghulam Mustafa in favour of his wives, was 
fictitious and inoperative, that Ghulam 
Mustafa himself borrowed the money from 
Lallu Mal and got his wives to execute the 
mortgage deed in his favour, that the sale- 
deed in favour of Dalip Singh was obtained 
with the consent of Ibrahim and Sharif Hasan, 
sons of Ghulam Mustafa, who had negotiated 
for the sale on behalf of their mother and that 
the claim in regard tothe share of the third 
son and the two daughtersof Ghulam Mustafa 
was barred by limitation. 

The plaintiffs’ claim was accordingly 
decreed for possession in respect of the 
property in dispute and Rs. 70 damages. 

The questions for consideration in the 
appeal are whether the defendant or his pre- 
decessors-in-title were in any way estopped 
by their act, conduct or omission from 
denying the title of Ghulam Mustafa’s wives; 
whether the respondents were entitled to 
claim the. benefit of that estoppel; whether 
the claim of the appollant by virtue of his 
auction purchase was barred by limitation 
and adverse possession and the debt due by 
Ghulam Mustafa’ was as against the re- 
spondent entitled to precedence. 

Both Ghulam Mustafa and his sons, 
Ibrahim and Sharif Hasan, were, in my 
opinion, estopped by their conduct from 
questioning the mortgage in favour of 
Lallu Mal, dated the 29th October, 1891 and 
the sale-deed in favour of Dalip Singh, dated 
the 21st July 1835. Both these documents 
were executed in lieu of valuable considera- 
tion and the consideration of the mortgage 
deed for the payment of which the sale-deed 
was subsequently executed was paid before 

-the Sub-Registrar. There is nothing to show 
that the consideration was inadequate. The 
negotiation for the mortgage in favour of 
Lallu Mal ou behalf of his wives was conducted 
according tothe evidence by Ghulam Mustafa 
himself, who signed the mortgage-deed on 
behalf of his wives with his own hand and he 
and his son Ibrahim attested that mortgage 
deed. In the case of Musammat Klusam 
vy. Nand Ram, decided by the learned 
Subordinate Judge of Meerut on the 10th 
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February 1891, it was, no doubt, held in 
regard to other property that the sale-deed, 
executed by Ghulam Mustafa in favour of 
his wives, Musammat Kulsam and Musammat 
Azeeman, in which the property now in 
dispute was included, was fictitious and in 
Ram Sarup v. Mutsadds Lal, 8. A. No. 357 of 
1901, decided by the Hon’ble High Court on 
the 5th May, 1903, that decision was held to 
operate as res judicata in regard to the other 
property comprised in that sale-deed also, but 
eveu on that assumption, Ghulam Mustafa, 
who negotiated for the mortgage in favour of 
Lalla Mal on behalf of his wives and signed 
the mortgage-deed on behalf of his wives with 
his own hand and identified them before the 
Sub-Registrar, was precluded from questioning 
the validity of that mortgage after he had 
induced the mortgagee to believe that his 
wives were the owners of the mortgaged pro- 
perty and to advance money on the faith of his 
representation and conduct. If Ghulam 
Mustafa was estopped, his heirs and subsequent 
transferees andrepresentatives-in-interest were 
estopped also and the mortgage deed-executed 
by Musammat Kulsam and Musammat Azeeman 
in favour of Lallu Mal, in lieu of Rs. 1,000 
paid before the Sub-Registrar, cannot, there- 
fore, be assailed on that ground [Sarat 
Chandra v. Gopal (1)]. 

As regards the sale-deed executed by 
Musammat Kulsam and Musammat Azeeman 
after Ghulam Mustafa’s death, in favour of 
Dalip Singh on the Zlst July 1893 to pay 
the above mortgage, the evidence shows that 
Ibrahim and Sharif Hasan, two of the sons 
of Ghulam Mustafa, had negotiated for the 
sale and signed the names of their respective 
mothers, Musaminat Kulsam and Musammut 
Azeeman on the sale-deed and identified 
them at the time of registration before the 
Sub-Registrar and they are, therefore, also 
precluded from questioning the validity of 
that sale-deed. By their conduct they led the 


- vendee to believe that the vendors had a 


power to sell the mortgaged property and as 
Dalip Singh purchased the above property in 
lieu of valuable consideration on the faith of 
that conduct, I hold that the plaintiffs 
acquired a good title as against Musammat 
Kulsam, Musammat Azeeman, Ibrahim and 
Sharit Hasan by virtue of that purchase. 
Mutation of names had previously been effected 


(1) 20 A. 296; 19 I. A. 203. 
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in favour of the ladies in Ghulam Mustafa’s 
life-time and the ladies were in possession. 

“ The appellant purchased the property in 
dispute in execution of a simple money decree 
of his father on the 25th April, 1902. The 
attachment in execution of that decree took 
place on or about the x8th March, 1897 
after the plaintiffs-respondents’ purchase, 

The decree was .against the heirs of 
Ghulam Mustafa, four of whom Musammat 
Kulsam, Musammat Azeeman, Ibrahim and 
Sharif Hasan were precluded by their assent 
to the sale-deed from questioning its validity 
while the claim of Wazir, the third son of 
Ghulam Mustafa, and of the two daughters of 
Ghulam Mustafa, was barred by twelve years’ 
limitation and adverse possession. The evi- 
denceshowsthat Dalip Singh has beenin posses- 
sion of the property in dispute by receipt of 
rents and profits since the date of his purchase 
in July 1696. The attachment by Nand Ram 

„and the defendant’s purchase were both 
subsequent and the recovery of symbolical 
possession against Ghulam Mustafa’s heirs 
in July 1907 did not save or extend the 

` period of limitation against those who were 
not parties to the auction sale and had 
acquired rights prior to Nand Ram’s attach- 
ment, 

Under the Muhammadan Law, debts take 
precedence over inheritance but, as held in 
Bazayet Hussain v. Dulichand (2) and Ameer 
Ammal v. Shankara Narayan (3), property 
cannot be followed in the hands of bona fide 
purchasers for value even if there be debts due 

. by the deceased lying unpaid. The Revenue 

. Court had no jurisdiction in allowing muta- 

tions in favour of the defendant after the 

plaintiffs had been in exclusive enjoyment 
of the land in dispute for more than twelve 
years. The appeal fails and is, therefore, 
dismissed with costs. The plaintiffs-respond- 
ents will get their costsfrom the appellants.” 
Against this judgment the defendant 
preferred a second appeal to the High Court. 
Dr. Tej Bahadur Sapru (with him Mr. 

L. M. Banerji), for the Appellant. 

Mr. Gokul Prashad, for the Respondents. 

Judgment.—The learned Advocate 
for the appellant has addressed us at consider- 
able length and laid before us all the facts 
of this case and also cited a number of 
` authorities bearing upon the questions to be 
`” decided inthe appeal. The facts aresufficiently. 

(2) 40. 402 (P.0.);5 L A. 211. (8) 25 M, 658, 


INDIAN OASES. 


[1910 


stated in the clear and lucid judgment of 


- the lower appellate Court, and it is unneces- 


sary here to recapitulate them. We think that 
the decision arrived at by that Court is not 
open to objection. 

The facts are substantially the same as - 
those to be found in the case of Mahmed 
Mozuffer Hossain v. Kishori Mohun Roy (4). 
No real distinction are we able to discover 
between the case before us and that case. It 
.is, so far as we are aware, the latest pro- 
nouncement by their Lordships of the Privy 


Council upon the question which is now before 


us. In that case the plaintiffs and the defen- _ 
dants, holding separate decrees against the 


_same estate, had by leave of the Court 


purchased the estate in execution. Both 
parties claimed proprietary right to posses- , 
sion, the defendants holding the latter. The 
first of the decrees in date was the plaintiffs’, 
which was a simple money decree against the 
representatives of the deceased owner of the 
property, which before then had been mort- 
gaged to the defendants by his widow. The 
plaintiffs obtained only the equity of redemp- 
tion, their purchase having been of the right, 
title and interest of the judgment-debtors. 
The mortgagees, having got a decree upon 
their mortgage against the widow, purchased 
at a sale in execution and defended the 
possession which they had obtained. Ib was 


held that the defendants, in whose favour the 


decree had been made upon a bona fide mort- 
gage without notice.that the mortgagor had 
only been holding bernama for her husband, 
had the better title; that the High Court had 
rightly disallowed an objection taken by the 
plaintiffs that this defence, as distinguished 
from the defendant’s answer that the widow 
was the real owner, had not been set up or 


, decided in the Court of first instance ; and it 


was further held that the owner, having in 
his life-time authorised his wife to hold 
herself out as proprietor in her own right, 
could not have succeeded in a suit to disen- 
title the mortgagees without proving that 
they either had taken the mortgage with 
direct or constructive notice of the real 
title or that they had been put upon 
enquiry which would have led to discovery of 
the real title, that the same principle applied 
to the plaintiffs, who had purchased his right, 
title and interest, and that they were bound 
equally with him. . In the case before us, it is 
(4) 22 C, 909; 22 I, A. 129, 
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said that reliance was not placed by the 
plaintiffs upon the provisions of section 41 of 
the Transfer of Property Act; and that that 
being so, the Court ought not to decide the 
case ia view of that section without giving 
the deféndant an opportunity of having it 
determined by the Court below whether the 


__ transfer. to the plaintiffs was made‘ after 


taking reasonable care to ascertain that the 
transferor had power to make the transfer 
and that the transferees were acting in good 
faith. From the findings of the Court below, 
jt is clear that the plaintiffs did take reason- 
able care to ascertain that the transferors had 
power to make the transfer now impeached 
and also that they acted in good faith. Not 
merely did the ostensible owners, the widows 
of the original owner, execute the transfer 
but their two sons took an active part in the 
negotiations for the transfer and in its comple- 
tion. We think,-therefore, in view of this 
fact, that the Courts below were jastified in 
the conclusions at which they arrived. 

. We have also the authority of a decision 
of a Bench of this Court in the unreported 
case of Tulshi Ram v. Mutsaddi Lal, Second 
Appeal No. 325 of 1902, decided on the Ist 
of August 1904, That case arose out of tran- 
sactions similar to the one before us, and 
supports strongly the view which we have 
formed in this case. We, therefore, dismiss 
the appeal with costs. 

‘ Appeal dismissed. 





(s. c. 12 Bom. L. R. 487.) 
BOMBAY HIGH COURT. 
Seconp Civiu Appaat No. 803 or 1903. 
` April 8, 1910. 
Present:—Sir Basil Scott, Kr., Chief Judga, 
_ and Mr. Justice Batchelor, 
VITHAPPA KASHA HEGDE—APPELLANT 
Uersus 
SAVITRI GANAP BHATTA— 


RESPONDENT. 

Hindu Law—Daughters—Inheriting from father— 
Nature of interest in property inherited —Survivorship = 
Practice—Rule of Hindu Law applicable to a particular 
district, 

In the Bombay Presidency a daughter taking pro- 
perty from her father inherits it as stridhan, and it 
follows that two daughters taking from their father 
take their shares separately and absolutely. Hence, 
where property so inherited has not been physically 
divided, it is held by them as tenants-in-common and 
not as joint tenants and between them there can be no 
survivorship, 


a 


The rule which has been always followed in cases 
affecting the inheritance of property under Hindu Law 
is to adhere to the decisions of the Court to which 
the district from which the case arose is subject. 


Second appeal from the decision of T. 
Walker, District Judge of Kanara, in Appeal 
No. 12 of 1908, reversing the decree passed’ 
by K. G. Kittur, Subordinate Judge at 
Honawar, in Civil Suit No. 151 of 1907. 

Mr. 8. S. Patkar, for the Appellants. 

Mr. Nilkanth Atmaram, for the Respond- 
ent: . 

Judgment.—tThe question in this ap- 
peal is whether thé plaintiff or the second 
defendant was the person entitled as land- 
lord to receive rent from the first defendant 
for property of which the latter was a mulgeni- 
tenant. 

The last male owner of the property had 
two daughters Kuppi and Savitri. Kuppi 
was married to Ram Hegde. The heirs 
of Kuppi’s.husband Ram Hegde are plaintiffs ` 
in this case. Savitri is the second defendant. 

It is contended that on Kuppi’s death 
Savitri acquired her interest in the property 
by survivorship. This contention is based 
upon certain Madras decisions of which the 
latest is, Raja Chelikan Venkayyamma Garu 
v. Raja Chelékant Venkataramanayyamma (1), 
from which it appears that according to 
the Mitakshara as interpreted by the Madras 
High Court daughters inheriting from their 
father take jointly anddo not take absolute 
interests in separate shares. 

In the Bombay Presidency, however, it 
has long been held that a daughter taking 
property from her father inherits it as 
stridhan, and it follows that two daughters 
taking from their father take their shares 
separately and absolutely. 

The result is that where property so inherit- 
ed has not been physically divided it is 
held by them as tenants-in-common and not 
as joint tenants and between them there can 
be no survivorship. 

It has been urged on behalf of the respond- 
ent that we ought to follow the rulings 
applicable to.the Madras Presidency, because 
this case comes from Kanara which at the 
beginning of the last century formed part of 
the Madras Presidency. 

The rule, however, which has been always 
followed in cases affecting the inheritance of 
property under Hindu Law is to adhere to 
the decisions of the Court to which the -dis- 

(1) 29 I. A. 156; 4 Bom. L. R. 657; 25 M., 678° 
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trict from which the case arose is subject; 
and it has not been contended that in the 
District of North Kanara any different rule 
has been laid down by the Bombay High 
Court from that which applies to the rest of 
the Presidency in the case of property inherit- 
ed by daughters from their father. 

We, therefore, think that the District Judge 
has come to an erroneous conclusion in hold- 
ing that the second defendant succeeded by 
survivorship to the interest of her sister in 
the property in suit. 

We reverse the decree of the District 
Court and restore that of the pupenaiante 
Judge. 

Tho defendant No. 2 must pay the costs 
of this appeal and of the lower appellate 
Court, ` 

Decree reversed. 





RT ee : 
BOMBAY HIGH COURT. 
Seconp Crvit Appaat No. 425 or 1909, 
February 14, 1910. 
Present:-—Sir Basil Scott, Kr., Chief Judge 
and Mr. Justica Batchelor. 


DATTAMBHAT RAMBHAT—P ramtire — ' 


APPELLANT 
versus 


KRISHNABHAT GOVINDBHAT— 


DEFENDANT— RESPONDENT. 

Transfer of Property Act (IV of 1892), s. 67— 
Usufruztuary mortgage —Personal covenant to pay, 

In the mortgage-deed in suit the mortgagor 
covenanted: ‘as regards the period of re-payment of 
this I shall re-pay your money in two years from to-day. 
For this amount the security is the land described 
below’: 

Held, that it was not a case of a purely usufructnary 
mor tgage, but a case in which the mortgage-money 
had become payable and, therefore, in tha absenca of 
a contract to the contrary, the mortgagee had the 

right under section 67 of the Transfer of Property 
Act to an order that the property be sold. 

Krishna v., Hari, 10 Bom. L. R. 615, distinguished. 

Mahadaji v. Joti, 17 B. 425, followed. 

Parashram v, Putlajirao, 11 Bom. L. R. 1315; 34 
B. 128, 4 Ind. Cas. 595, referred to. 


Second appeal from the decision of First 
Class Subordinate Judge, at Belgaum, con- 
firming the decree of the Subordinate Judge 
at Chikodi in Suit No. 72 of 1907. 

Mr. H.G. Kulkarni, for the Appellant. 

Mr. Nilkanth Atmaram, for the Respond- 
ents, 

Judgment.—tThe question in this 


case ig whether the appellant has a right to 


an order for sale of the mortgaged property 
the subject of the mortgage-deed of the 29th 
October 1893. 

The learned Judge of the lower Court has 
considered that there are two contrary de- 
cisions of this Court upon the point and that 
he was bound to follow the later ruling, 
and he has accordingly followed what he be- 
lieved to be the effect of the judgment in 
Krishna v. Hari (1), in preference to one in 
Mahadaji v. Joti (2). In giving this prefer- 
ence to the judgment in Krishna v. Hari (1), 
he has lost sight of the provisions of section 
ao the Indian Law Reports Act XVII of 

We think, however, that he has misread 
the judgment in Krishna v. Hari (1) , which 
was shown by the judgment of the Court in 
Parashram v. Putlajirao (3), to fall within a 
different class of cases to that in Makadaji v. 
Joti(2). In the last mentioned case there was a 
distinct, covenant to pay after five years from 
the date of the bowd.In Krishna v. Hari (1), 


‘there was no covenant to pay the principal 


amountat any particular date. Inthe mortgage 
which we now have under consideration 
the mortgagor covenants: “As regards the 
period of re-payment of this I shall re-pay 
your money in two years from to-day. For 
this amount the security is the land described 
below,” It is, therefore, nota case of a purely 
usufructuary mortgaza, but a case in which 
the morbgage-money has become payable by 
the mortgagor and, therefore, in the absence 
of a contract to the contrary the mortgagee 
has the right under section (7 of the Transfer 
of Property Act to an order that the pro- 
perty be sold. We, therefore, reverse the 
decree of the lower Court and pass a decree 
for the plaintiff ordering that, in default of 
the defendant paying the amount of prin- 
cipal and interest not exceeding damdupat 
within six months from this date, the proper- 
ty be sold and the proceeds of the sale paid 
into Court and applied in payment of what 
is found due to the plaintiff and that the 


‘balance, if any, be paid to the defendants or 


other persons entitled to receive the same. 
The plaintiff will be entitled to add his 
costs of this suit to the mortgage debt. 
Decres reverse 7, 


(1) 10 Bom. L. R, 615. 
(2) 17 B. 425. - 
(3) 11 Bom. L. R. 1315; 34 B, 128; 4 Ind. Cas. 595, 
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MAGAN LAL t, THAKURDAS VRIJBHUKHANDAS, 


(s. c. 12 Bom. L. R. 513.) 
BOMBAY HIGH COURT. 
Civiu EXTR\ORDINARY APPLTGATION No. 27 
or 1910. 
April 1, 1910. 

Present:—Mr. Justice Batchelor, 
MAGAN LAL BHUKAN DAS SHETH— 
PrAINTIFF—PETITIONER 
“Versus 


THAKURDAS VRIJBHUKHANDAS— 


Derenpant—ReEsponpent. 

Limitation Act (IX of 1908), Sch. I, arts. 48 and 49 — 
Suit jor compensation for loss—Unlawful detention of 
share certificates—Fall in valwe—Demand and refusal. 

Plaintiff bought five shares of a certain Spinning and 
Weaving Company from ©, who directed defendant, 
his own transferor, to transfer them to the plaintiff. 
A receipt for the shares was given by defendant to 
plaintiff, who signed the receipt and gave it back to 
the defendant in order that the defendant should get 
the share certificates from the Company and make 
them over to the plaintiff. The defendant got the 
. share certificates from the Company, and retained 
them in his own custody. Plaintiff, however, gave 
notice to defendant demanding delivery, which was 
refused on some plea of right, but was subsequently 
obtained on a criminal prosecution. 

By that time, the shares had fallen in the market, 
and a suit was brought for compensation for the loss 
suffered by the plaintift in consequence of the fall in 
Value: 

Held, that article 49 ofthe Limitation Act (IX of 
1908) governed the case and that time began to run 
from the date of the defendant’s refusal. ‘he. defen- 
dant’s detention of the share certificates did not 
become unlawful until a demand and refosal had 
occurred. 

Article,48 of the Limitation Act deals, only with 
specific movable property which falls under one of 
two classes, namely, (1) such property as has been 
lost and (2) such property as has been acqaired, (a) 
by theft, (b) by dishonest misappropriation, or (e) by 
conversion, No other kind of movable property is 
affected by this article. 


Civil revision against the decision of the 
Small Cause Court Judge at Surat, in Suit No. 
972 of 1909. 

Mr. L. A. Shah, for the Applicant. 

Mr. Manubhai Nanabhat, for the Respond- 
ent, 

Judgment.—the question involved in 
this application is whether the learned Judge 
of the Court of Small Causes of Surat was 
right in dismissing a suit filed by the present 
applicant as being barred by limitation. 
It was a suit brought for damages for the 
unlawful detentionof certain share certificates. 
These five shares of a certain Spinning and 
Weaving Company were bought by the plain- 
tiff from one Chhotalal on the 16th of April 
1906. Chhotalal, who had previously pur- 
chased these shares from the defendant, 
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directed the defendant to transfer them to 
the plaintiff. A reccipt for the shares was 
given by the defendant to the plaintiff and the 
plaintiff signed the receipt, and. gave it back 
to the defendant in order that the defendant 
should get the share-certificates from the 
Company and make them over to the plaintiff, 

The defendant got the share-certificates 
from the Company in May 19.6, but there- 
after instead of making them ove: to the 
plaintiff he retained them in his own custody. 

On the 8th of August 1906, the plaintitf 
gave a notice t» the defendant demanding the 
delivery of these certificates. This was still 
refused on some plea of right and subsequent- 
ly on a criminal prosecution being instituted, 
the defendant made over the share-certificates 
to the plaintiff, 

By that time, however, the shares had 
fallen in the market and this suit was brought 
for compensation for the loss suffered by the 
plaintiff in consequence of the fall in value, 

The question really is whether time runs 
in this case from the date of the purchase in 
April or from the date when the defendant 
obtained the share-certificates in May, in 
either of which ‘cases admittedly the suit is 
barred, or whether time runs only from the 
demand and refusal in August 1906,in which 
case the suit is admittedly in time. 

The learned Judge below has held that 
the suit was barred under article 48 of the 
second Schedule of the Limitation Act, but, 
in my opinion, that view is mistaken, for 
article 48 deals only with specific movable 
property which falls under one of two classes, 
namely, (1) such property as has been lost, 
and (2), such property as has been acquired, 
(a) by theft, (6) by dishonest mis-appropri- 
ation, or (c) by conversion. No other kind 
of movable property is affected, it seems to 
me, by this article. 

Here it is, I think, plain on the statement 
of facts as they are set out by the learned 
Judge himself that this property was not 
acquired by conversion. tt was indeed ‘acquir- 
ed by the defendant for due consideration in 
the ordinary course of dealing. Mr Manubhai 
has endeavoured to support the application 
of article 48 by pressing for a strict ad- 
herence to the language of certain passages 
of the plaint. But, in my opinion, if due 
allowance is made for a certain exaggeration 
of pleadings and if the plaint, including 
paragraph 4 is read as a whole there is 
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nothing in it which should compel the Court 
to any different view of the facts from that 
view which arises at first sight from a consi- 
deration of the dealings which took place. 
The defendant armed with the usual receipt 
from the plaintiff presents that receipt to 
the Company’s Office and in exchange re- 
ceives the share-certificates. All that is done 
in the ordinary course of business and there 
is nothing in the acquirement of these shares 
which can be termed conversion. If article 
48 does not apply then there can be no doubt, 
I think, that article 49 does apply; and in 
that event the limitation is a period of three 
years from the date when the detainer's pos- 
session became unlawful. In other words 
the question before us is whether the -defen- 
dant’s detention . of these > share-certifi- 
cates between May -and -August 1906, was 
unlawful within the meaning of the article. 
I am of opinion that it was not and that 
it did not become unlawfull untila demand 
and refusal had occurred in August 1906. In 
support of that view I may refer to the case 
of Subbakka v. Maruppakkala (1), where 
after the redemption of a mortgage the title- 


deeds of the mortgaged property were left . 


with the mortgagee who refused to return 
them on a demand made by the mortgagor. 
It was held that article 49 governed the 
case and that time began to run from the date 
of the mortgagee’s refusal. There, it seems 
to me the mortgagee had as little right to 
retain the title-deeds after redemption as the 
defendant here had to retain the share-certi- 
ficates after his purchase. But the learned 
Judges say of the mortgagee’s retention that 
“the mere retention of the deeds in the de- 
fendant’s possession after payment of the 
decree amount was not unlawful, though the 
plaintiffs had a legal right to demand delivery, 
but this retention of them after a lawful de- 
mand for delivery was made, was an illegal 
detention.” These words, as I understand 
them, are pertinent tothe present facts. Fur- 
ther authority for this view may, I think, be 
found in the case of Wilkinson v. Verity (2), 
which was recently followed in this Court and 
was followed also in Gopal Chandra Buse v. 
Surendra Nath Dutt (8). These decisions 
seem to me to show that although the plain- 


1) 15 M. 157. 
(2) (1871) L. R. 6 C. P. 206; 40 L. J. C. P. 141; 24 
L. E. 82; 19 W, R. 604. 
(3) 12 0. W. N. 1010, 
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tiff was entitled, had he chosen to do so, to 
demand the delivery of the share-certificates, 
at any time after their purchase by the defen- 
dants, yet there was nothing unlawful within 
the meaning of article 49 in the defendant's 
detention of them prior to the plaintifi’s 
demand for them. 

Upon these grounds I am of opinion that 
the learned Judge below was wrong in dis- 
missing this suit upon the point of limitation, 

I set aside his decree and remand the case 
to be re-tried on its merits. 

Costs costs in the cause. 

Decree set aside. 


(s. c. 12 Bom. L. R. 517.) 
BOMBAY HIGH COURT. 
ORIGINAH Orvin Insotvency No. 2 or 1910. 
March 17, 1910. 
Present:—Mr. Justice Macleod. 

In re MEGHRAJ GANGABAX— 


INSOLVENT. 

Presidency Towns Insolvency Act (III of 1909), s. 25 
— Protection Order—Inquiry into commercial morality 
— Powers of Court—Interim orders—Their effect—~ 
Practice. 

Section 25 of tho Presidency Towns Insolvency 
Act clearly intends that while an insolvent diligently 
performs the duties prescribed by the Act, he should 
not be harassed by execution creditors, and should 
not be rendered liable to pressure whereby one 
creditor may get undue advantage over another. 
The section does not deprive the Courtof its discretion 
in granting or refusing protection, but sub-section 4 
indicates clearly the lines along which that discretion 
should be exercised when a creditor opposes the grant. 
Tf an insolvent can produce the certificate referred to, 
the onus is thrown on the opposing creditor of 
showing cause why the protection order should not 
be granted, but he is not entitled to ask the Court to 
enter into an inquiry whether tho insolvent bas been 
guilty or not of commercial immorality, or of an 
offence under the Act. Itis open to the creditor to 
show that the insolvent has imposed on the official 
assignee, and that in spite of the certificate he has not 
conformed to the provisions of the Act, or that the 
insolvent has heen guilty of undue delay in applying 
for his discharge, for the Court will not countenance 
an insolvent resting unreasonubly beneath the shade 
of the protection order, 

The Act gives to the Court and its officers the fullest 
powers to investigate into the condnct and affairs of 
an insolvent; the official assignee conducts his public 
examination, and reports on his conduct when he 
applies for his discharge, while the burden which has 
hitherto rested upon creditors of protecting com- 
mercial morality has been entirely removed from 
their shoulders, 

It has never been the practice for Commissioners 
in Insolvency under the Indian Insolvency Act to 
consider themselves bound by their previous decisiong 
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on applications for interim orders when it has been a 
matter for their discretion, and it by no means follows 
that because an application has been refused on tho 
first occasion, it must, also, be refused on the second 
occasion, 


Mr. Mankar, fur the Tios ent, 

Mr, Weldon, for an Opposing Creditor. 

Mr. Bahadurji, for another Opposing Cre- 
ditor. 

Judgment.—Theinsolvent hasapplied 
for a protection order under section 25 of 
the Presidency Towns Insolvency Act. This 
application is opposed by two of his creditors. 
On the 16th January a similar application was 
refused by Davar, J., and an appeal against 
that decision was dismissed. It has been urged 
before me that the situation is exactly the 
same as it was on the 16th January, and since 
the application was refused then 1 am bound to 
refuse it now. Tt has never been tho practice 
for Commissioners in Insolvency under the 
Indian Insolvency Act to consider themselves 
bound by their previous decisions on applica- 
tions for inferim orders when it has been a 
matter for their discretion, and it by no means 
follows that beciuse an application has been 
refused on the first occasion it must also be 
refused on the second occasion. 

The application of the 16th January was 
made when the new Act had only just come 
into force and I do not think the change 
effected generally by the Act in insolvency 
proceedings and particularly by section 25 in 
respect of protection orders was even mention- 
ed during the argument. 

The Act gives to the Court and is officers 
the fullest powers to investigate into the con- 
duct and affairs of an insolvent, the Official 
Assignee conducts his public examination, 
and reports on his conduct when he applies 
for his discharge, while the burden which has 
hitherto rested upon creditors of protecting 
commercial morality has been entirely remov- 
ed from their shoulders. Section 25 clearly 
intends that while an insolvent diligently 
performs the duties prescribed by the Act he 
should not be harassed by execution creditors, 
and should not be rendered liable to pres- 
‘sure whereby one creditor may get undue 
advantage over another. The section does not 
deprive the Court ofits discretion in granting 
or refusing protection but sub-section (4) 
indicates clearly the lines along which that 
discretion should be exercised when a creditor 
opposes the grant. If an insolvent can pro- 
_ duce the certificate referred to the onus is 
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thrown on the opposing creditor of showing 
cause why the protection order should not be 
granted, but I do not think he is entitled to 
ask the Court to enter into an inquiry 
whether the insolvent has been guilty or 
not of commercial immorality, or of an offence 
under the Act, It is open to the creditor to 
show that the insolvent has imposed on 
the Offcial Assignee, and that in spite 
of the certificate be has not conformed 
to the provisions of the Act, or that the in- 
solvent has been guilty of undue delay in 
applying for his discharge, for the Court will 
not countenance an insolvent resting un- 
reasonably beneath the shade of the protec- 
tion order. 

The Court must actin the interests of all 
the creditors and notin the interest of any 
particular creditor who wishes by way of 
compensation for his loss to put the insolvent 
in jail. This may often result in an insolvent’s 
relations paying money to the execution cre- 
ditor to get the insolvent released. [tis for 
the interests of the creditors that the affairs 
of an insolvent should be fully investigated 
under the Act and that cannot possibly be 
done if he is put in jailor has to go into hid- 
ing to escape from arrest. Section 25 provides 
the Court with means whereby the Court 
can secure that the provisions of the Act 
shall be complied with, and an opposing 
creditor. should: show that the Court has a 
grievance when asking the Court to exercise 
its discretion against an insolvent. 

In my opinion the opposing creditors have 
not realised the change effected by the new 
Act and E see no reason why the insolvent 
should not be granted protection. On the 
contrary it must bein the interest of all the 
creditors that he should be given a chance of 
winding up his estate. 

Attorneys for the 
Hormasjee, Dinshaw § Co. 

Attorneys for opposing creditors: Urawford, 
Brown § Co. and Edgelow, Gulabchand and 
Wadia. 


insolvent: Ardeshir 
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EMPEROR v, MALU HIRU BAGARA. 
at (s. c. 12 Bom. L. R. 520.) 
BOMBAY HIGH COURT. 
Crinixa, Arrear No. 36 or 1910. 
May 6, 1910. 
Yi Present:—Mr. Justice Batchelor and 
; Mr. Justice Heaton. 
WMPEROR— APPRLLANT 
i UCTSUS i 
MALU HIRU BAGARA—AccUsED — 


RESPONDEDT. 

` Forest Act (WIT of 18785), s. 25, Cl. 
meaning of. 

The accused was sitting in a bhoja, ora specially 
prepared screen devised for hunting, and had by his 
side a loaded gun. He was so sitting there with the 
intention of hunting: 

Held, that the accused was hunting within the 
meaning of section 25, clause (i) of the Indian Forest 
Act. i 
“The word ‘hunt’ thercin, is used intransitivoly, 
meaning ‘to go in pursuit of wild animals, to engage 
in the chase.’ 


- Criminal appeal against the order of 
pana êkal passed by the Second Class Magis- 
trate at Murbad. 

‘Mr. R. W. Desai, Assistant Government 
Pleader, for the Crown. 

:Mr. P. B. Shingne, for the Accused. . 

_Judgment.—We think that this 
appeal must be allowed. 

The facts stated are that the accused was 
sitting in a bhoja or a specially prepared 
screen devised for hunting and had by his 

side a loaded gun, and that he was so sitting 
~ there with the intention of hunting. - 

Upon those facts we have no doubt that 
the accused was hunting within the meaning 
of section 25, clause (7) of the Indian Forest 
Act where the word “hunt” is used intransi- 
tively and in that use the meaning ascribed 
to it in Murray's Dictionary is “to go in 
pursuit of wild animals, to engage in the 
chase.” A similar interpretation is adopted 
in Webster’s Dictionary, and it appears to us 
that in the ordinary-use of the English 
language the accused on the facts before us 
was hunting. : 

We, therefore, set aside the acquittal and 
convict the accused and as this appears to be 
a test casein which Government have given 
no instructions as to the sentence, we impose 
a penalty of Rs. 10 in default of payment of 
fine. the accused to be kept to simple imprison- 
ment for seven days. 


(D— Hunt, 
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EMPEROR t. VENKATESH SADASHIV NARGUND. 


(s. c. 12 Bom. L. R. 521.) 
BOMBAY HIGH COURT. 
CURIMINAL Reviston No. 111 or 1910. 
April 18, 1910. 

Present: —Sir N. G. Chandavarkar, Judge, 

* "and Mr. Justice Heaton. 

EMPEROR 
versus 

VENKATESH SADASHIV NARGUND— 


Accusep— PETITIONER. 

Criminal Procedure Code (Act F of 1898), ss. 208, 213— 
Charge— Order, of commitment—Blagistr utes diser etion 
—Order not’ in accordance with ea elie 8 power 
to alter. 

The petitioner was being tried beforo : a Magistrate. 
After the witnesses for the prosecution had been ex- 
amined the petitioner’s pleader pointed out to the Mag- 
istrate the propriety of committing the case for trial: 
to the Court of Session. Yielding t to that suggestion, 
the Magistrate framed certain charges, one of which 
was under section 467 of the Indian Penal Code, and 
directed that the case should be tried by the 
Court of Session. The petitioner then raised 
the point that the charge under section 467 could not 
proceed for want of sanction under section 195 of the 
Code of Criminal Procedure. The Magistrato then 
and there amended the charges and intimated his 
intention to try the case himself instead of com- 
mitting it to the Court of Session. The petitioner's 
pleader therenpon objected that the Magistrate, 
having once framed charges and directed the case to 
be tried by the Court of Session, could not thereafter 
amend the charges and proceed with the case: 

Held, that the mere framing of acharge against 
the accused, as required by section 210 of the Crimi- 
nal Procedure Code, is distinct from, and does not 
amonnt to, an order “of commitment w hich has to be 
made under section 213, 

Itis only after all the procedure laid down in 

sections 208- 212, has been followed that tho Magis- 
trate can make ‘an order of commitment’, recording 
briefly his reasons for it (section 213). That section, 
however, docs not say that the Magistrate ‘shall make 
an order’ of commitment, ib says he ‘ may” make such 
anorder. Itis open to him to consider whether he 
ought to commit the case to the Court of Session or to 
try it himself. 
- It is true that a Criminal Court Las no power given 
to it by the Code to review and modify an order which 
it has once passed, but thon it must have been an 
order such as is contemplated by the Code. 

Ifthe charge, which made the casetriable exclusively 
by the Court of Session, could not lie for want of 
sanction, tho Magistrate had no jurisdiction to frame 
it, the framing of tho chargo was ultra vires, and the 
Magistrate had nothing to alter but was bound to 
proceed with the trial according to law. ` 


Criminal application for revision of an order 
of the First Class Magisirate, Belgaum. 


Messrs. D. A. Khare and O. A. Rele, for the 
Accused. 


Mr. G. 8. Rao, Gcvernment Pleader, for 
the Crown, ; 
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©- Judgment. 

Chandavarkar, J,—This is an application to 
quash a certain order passed by Mr. Cowan, 
First Class Magistrate, Belgaum, with re- 
ference to the trial of the petitioner pending 
before the said Magistrate on certain charges 
under the Indian Penal Code. This Court is 
also asked by the application either to order 
the committal of the petitioner for trial to 
some Court of Session other tban that at 
Belgaum or to transfer the case against the 
petitioner from the Court of Mr Cowan to the 
Court of some other Magistrate outside the 
district of Belgaum. 

The circumstances under which the applica- 
tion is made are briefly these. 

- The petitioner, who is a pleader of the Dis- 
trict Court at Belgaum, is being tried, jointly 
with others, before Mr. Cowan, on certain 
charges, on the strength of a sanction, grant- 
ed by the District Magistrate at Belgaum, 
and confirmed by this Court. When, after 
the witnesses for the prosecution had been 
examined, Mr. Cowan was about to frame 
charges against the petitioner, the latter’s 
pleader pointed out to the Magistrate the 
propriety of committing the case for trial to 
the Court of Session, because the facts and 
inferences to be drawn from the evidence for 
the prosecution made ont an offence exclusive- 
ly triable by that Court. Yielding to that 
suggestion, the Magistrate framed, on the 
24th of March, certain charges, one of which 
was under section 467 of the Indian Penal 
Code, and the Magistrate directed that the 
case should be tried by the Court of Session. 
When that order was read out, the petitioner 
and his pleader raised the point that the 
charge under section 467 could not proceed for 
want of sanction under section 195 of the Code 
of Criminal Procedure. Regarding this pro- 
cedure on the part of the petitioner as “cyni- 
cal insincerity,” the Magistrate then and 
there amended the charges and intimated his 
intention to try the case himself instead of 
committing it to the Court of Session. The 
petitioner’s pleader thereupon objected that 
the Magistrate, having once framed charges 
and directed the case to be tried by the Court 
of Session, could not thereafter amend the 
charges and proceed with the case. That 
objection was overruled by the Magistrate 
upon the ground that the mere framing 
of charges with a direction that the case be 


tried by the Court of Session did not amount . 


INDIAN CASES. 451 


to an order of committal such as the Code of 
Criminal Procedure contemplates. 

This view of the Magistrate, which is 
assailed before us as erroneous in law, is, in 
our opinion, warranted by the provisions of 
the Code of Criminal Procedure. It is true 
that a Criminal Court has no power given to 
it by the Code to review and modify an order 
which it has once passed; but then it must be 
an order such asis contemplated by the Code. 
The question in the present case is, was there 
“an order of commitment” within the meaning 
of section 213 of the Code? That section re- 
lates to the procedure laid down in the Code 
for the trial of cases triable by the Court of 
Session. According to that procedure, after 
the evidence referred to in section 208 has been 
taken and the accused has been examined 
under section 209, the Magistrate may either 
discharge the accused, o-, if he finds there are 
sufficient grounds for commitment, “shall 
frame a charge,” rend and explain it to the 
accused, After that the Magistrate has to re- 
quire at once the accused to give in, orally or 
in writing,a list of his witnesses (section 
211), When the list has- been given, the 


: Magistrate may, in his discretion, summon 


and examine any witness namedin it. It is 
only after all this procedure has been follow- 
ed that the Magistrate can make an “order of 
commitment,” recording briefly his reason for 
it (section 213). 

It is obvious from this arrangement of the 
provisious in the Code that the mere framing 
of a charge against the accused, as required 
by section 210, is distinct from, and does not 
amount to, an order of commitment, which has 
to be made under section 213. In the present 
case the Magistrate had merely framed the 
charge and arrived at the procedure so far 
only as section 210 laid it down. That did not 
divest him of his jurisdiction to proceed with 
the case. He had further procedure to adopt 
before passing his order of commitment; and 
after that procedure had been followed, it was 
open to him to consider whether he ought to 
commit the case to the Court of Session or to 
try ib himself. This discretionary power is 
given to the Magistrate by the provisions of 
section 213 itself. Thatsection does not say 
that the Magistrate “shall make an order” of 
commitment, ib says he “may” make such an 
order. Had the Legislature intended the 
framing of a charge, as required by section 
210, to be final for the purposes of an order of 
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commitment and the requirements of section 
213 to be mere formality, inevitably following 
from the charge framed according to section 
210, we should have found section 213 worded 
so as to compel the Magistrate to make the 
order of commitment as a matter of course. 
But thenit is argued that, in any case, 
the Magistrate had no power to amend the 
charge after he had framed it under section 
210 so as to bring the case back and make it 
triable by himself. Having regard to what oc- 
curred in this case, we cannot hold that there 
was the framing of a charge according to law 
which could not be subsequently altered. The 


petitioner at first invited the Magistrate to 


commit the case, As soon as the Magistrate 
yielded to that invitation, the petitioner turn- 
ed round and said that the charge which made 
the case triable exclusively by the Court of 
Session ‘could not lie for want of sanction. -If 
that was so, the Magistrate had no jurisdiction 
to frame the charge so far as it was under sec- 
tion 467; the framing of the charge was ultra 
vires and the Magistrate had nothing to alter, 
but was bound to proceed with the trial accord- 
ing tolaw. Next we are asked to transfer 
the case to some other Magistrate. No ground 
of bias has been made out for transfer and we 
decline to accede to the prayer. 

The rule is discharge’. 

Heaton, J.—I should like to say that my opi- 
nion, after carefully reading Chapter XVIII of 
the Criminal Procedure Code, is that the only 
order cf committal which takes away the 
Magistrate’s power of proceeding fui ther with 
the case, is an order made under either sec- 
tion 213 or section 214. That is clear from 
the terms of section 215, In this case, 
there is no such order of the Court. Mr. 
Cowan, the Magistrate, cancelled the charge 
under section 467, and proceeded with 
the trial in his own Court. lb dces mot 
seem to me that the law prohibits such a 
proceeding, for ihe case was still in the Ma- 
gistrate’shands. He had rot parted with juris- 
diction over it. Regarding the application 
for transfer, nothing whatever has been 
brought to our notice which to my mind neces- 
sitates the transfer. The allegation made by 
the petitioner that he thinks that he will not 
be given a fair trial, if true, discloses a frame 
of mind which does not appear to me to be 
reasonable. f 

For these reasons, 1 would discharge the rule, 
Rule discharged, 
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(s.¢. 12 Bom. L, R. 525.) 
BOMBAY HIGH COURT. 
ORIGINAL CIVIL. - 
April 18, 1910. 
Present:—Mr. Justice Macleod. 
In re INDIAN COMPANIES ACT. 
In re BOMBAY COTTON MANUFAC- 
TURING COMPANY LIMITED. 

Company in ligquitdation—Compromise by statutory 
majority~—Courtl’s power. 

In an application to sanction a compromise or 
an arrangement between a company in liquidation und 
its creditors, the Court should give effect to the 
wishes of the statutory majority unless something is 
brought to the attention of the Court to show, that 
there has been some material oversight or miscarriage, 

In re Alabama, New Orleans, Teras and Pacific 
Junetion Railway Company,(1891) 1 Ch: 218, followed. 

In re English Scottish and Australian Chartered 
Bank, (1893) 3 Ch. 885; 62 L. Ch. 825; 2 R. 574; 69 L., 
T. 268; 42 W. R. 4, referred to. 

Mr, Inverarity, for the Company and peti- 
tioners. 

Mr. Setalvad, for the Petitioning Creditors. 

Mr. Bhatshankar, for Shivlal Motilal. 

“Mr.” Hormasjee N. Vakeel, for Ahmedbhoy 
Habibbhoy. 
Mr. Dikshit, for Madhavdas Amarsey. 


Mr. Craigie, for the Bank of India. 


Order.— This is an application to the 
Court to sanction a compromise or arrange- 
ment betweenthe Bombay Cotton Company in 
liquidation and its creditors. A meeting of the 
ereditors was orderedto be summoned under 
section 208 of the Indian Companies Act to 
consider the scheme proposed by the Company 
and at the meeting held on the 4th of April 
1910 a three-fourth majority in valne of the 
ereditors present either in person or by 
proxies agreed to the scheme propounded. 

The scheme, treated generally, proposes 
that the creditors shall receive somewhere 
between nine and ten annas in cash on ac- 
count of their claims and the balance in 
preference shares. The scheme provides for 
173 lacs being raised on a mortgage of the. 
Company’s property, which shall be paid, ac- 
cording to the scheme, to the present liqui- 
dator, who will distribute it amongst the 
creditors pro rata after deducting the expenses 
of the liquidation and the costs menticned in 
the scheme. The creditors will also get 
preference shares for the balance of their 
claims and the Company will resume working. 
The creditors, therefore, as preference 


. shareholders, will have a prior interest in the 


Ccmpany, subject, of course, to the interest of 
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she mortgagees or debenturas-holders for 174 
293, 

The scheme has bean opposed by creditors 
of the value of between five and six lacs, and 
although they do not constitute a sufficient 
proportion to prevent the scheme being pre- 
sented for sanction, still it is'necessary for the 
Court to consider whether their objections to 
the scheme are well-founded. 

Now, the principles on which the Court 
will sanction a scheme of this kind were fully 
considered in Inve Alabama, New Orleans, 
Teras and Pacific Junction Rutheay Company 
(1). The scheme came before Mr. Justice 
North for sanction, and after hearing the 
creditors who opposed the scheme the learned 
J udge said :— 

.I must consider whether the scheme as a 
whole is a fair one, or- whether it bears in- 
equitably upon any of the persons entitled. I 
cannot find any reason why I should intervene 
to intercept the prosecution of ascheme which 
his been submitted to all the parties interested, 
and approved of by every one of them (so far as 
I can see) except the two gentlemen who 
now oppose.” 

An appeal was filed and was argued before 
a Bench 
Fry, L. JJ. Lindley, L., J. says: — 

. “What the Court has to do is to see, first of 
all, that the provisions of that statate have been 
e mplied with; and, secondly, that the majority 
has been acting bona fide. The Court also 
has to see that the minority is not being over- 
ridden by a majority having interests of its 
own clashing with those of the minority whom 
they seek to coerce. Further than that, the 


Court has to look at the scheme and see whe- . 


ther it is one as to which persons acting 
honestly, and viewing the scheme laid before 
them in the interests of those whom they re- 
present, takea view which can be reasonably 
taken by business men. The Court must look 
at the scheme, and see whether the Act has 
been complied with, whether the majority are 
acting bona fide; and whether they are coercing 
the minority in order to promote interests ad- 
verse to those of the class whom they purport 
to represent; and then see whether the scheme 
isa reasonable one or whether there is any 
reasonable objection to it, or such an objection 
to ib as that any reasonable man might say 


that he could not approve of it.” (pp. 238,239). 
(1) (1891) 1 Ch. 218; 60 L.J. Ch. 221; €4L. T. 127; 
2 Meg. 377. ` 
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consisting of Lindley, Bowen’ and - 


453 


And Fry, L. J. says:— 

“Under what circumstances is the Court t9 
sanction a vesolution which has been passed 
approving of a compromise or arrangement? 
I shall not attempt to define what elements 
may enter into the considerationof the Court 
beyond this, that I donot doubt for a moment 
that the Court is bound to ascertain that 
all the conditions required by thestatuta have 
been complied with; it is bound to ba satisfied 
that the proposition was made in good faith; 
and, further, it must be satisfied that the 
proposal wan at least so far fair and reasonable, 
as that an intelligent and honest man, who is 
a member of that class, and acting alone 
in respect cf ‘his interest as such a member 
might approve of it. What other circum- 
stances the Court may take into considera- 
tion I will not attempt to forecast.” (p. 247). 

That case was fully discussed in a later 
ease, In re English Scottish and Australian 
Chartered Bank, (2). A scheme of rve-con- 
struction of the Company came for sanction 
before Vaughan Williams, J., and after point- 
ing out that it is necessary in cases of 
bankruptey whether of individuals or of com- 
panies to see that the: creditors are” looking 
after their own interests and that in many 
cases they may not be capable of so doing, 
the learned Judge distinguishes the different 
points of view from which the Court looked 
at schemes of bankruptcy and schemes in li- 
quidation. At page 397 hesays:— 

“T think that the Judges who administered 
the law shortly after the passing of the Bank- 
raptcy Act, 1870, showed a much truer per- 
ception of the weakness of creditors and of 
the intention of the Legislature. They by 
no means adopted a scheme simply because 
a majority of the creditors voted in favour 
of the scheme, and there was no affirmative 
evidence of any corruption or of any wrong 
motive of voting. They took the scheme 
and looked at it, and ascertained, from broad 
grounds whether it was plainly for the 
benefit of the creditors; and if it appeared 
not to be for the benefit of the creditors, 
or if the benefit to accrue to the creditors was 
unintelligible and dificult to grasp, the 
scheme was never sanctioned or approved. 


“Bat I am well aware. that under the Com- 


panies Acts it has always been different. 
Under the Companies Acts greater attention 

(2) (1893) 3 Ch. 885, 62 L. J. Gh. 825; 2 R. 5745 69 
L- T. 268; 42 W. R. 4. l 
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has been given to the wishes of the cre- 
ditors; and I feel that the very words of 
some of the sections of the Companies Acts 
as to the regard to be had to the wishes of 
creditors justify the conclusion that the 
Legislature may have meant something more 
with regard to the wishes of creditors in 
the case of companies than it was heid to 
have meant with regard to individual bank- 
rupts under the Bankruptcy Act.” 

Then, considering the scheme, the learned 
Jndge goes on tosay at page 399 discussing 
the decision in the Alabama case (1):— 

“These two Judges(Bowen and Fry, L.JJ.) 
seem to me to hold that the duty of the Court 
is to approve of the scheme, unless there is 
something before it which shews it that the 
scheme either was not made in good faith, 
or that it isascheme that, so far from being 
fair and reasonable, is one that an intelligent 
and honest man acting alone in respect of his 
interests, could not approve of. I have had 
very considerable doubt upon thispoint. It 
does seem to methat there are very serious 
objections to this scheme. Iam not at all 
sure that if I had been a creditor I should 
have voted in favour of the scheme. * * * * 
* # * * NT am not prepared to say, having 
regard to the facts and the decision in the 
case I have referred to, that the majority of 
creditors have not any right to impose this 
scheme upon the minority—that is to say, 
any right to insist upon the creditors giving 
up a portion of cash immediately payable to 
them with the view of obtaining a better 
realization and a larger ultimate payment. 
Therefore, I have come to the conclusion that 
T ought to approve this scheme.” 

That decision was also appealed against 
and came on before Lindley, Lopes and Smith, 
L. JJ. Lindley, L. J. approves of the decision 
in the Alabama case (1) and goes somewhat 
beyond what he stated in that case with 
regard to the principles the Court should rely 
upon. At page 409 he says:— i 

While, therefore, I protest that we are 
not to register their decisions but to see that 
they have been properly convened and have 
been properly consulted, and have considered 
the matter from a proper point of view—that 
is, with a view to the interests of the class to 
which they belong and are empowered to 
bind—the Court ought to be slow to differ 
from them. It should do so without hesi- 
tation if there is anything wrong; but it 


INDIAN CASES. 


{1910 


ought not to do so, in my judgment, unless 
something is brought to the attention of the 
Court to show that there has been some 
roaterial oversight or miscarriage.” 

And Lopes, L. J. at page 414, says after 
reading a portion of section 2 of the Act of 
1870:— 

“This enables a majority of creditors, pro- 
vided there is a proper statutable number, to 
bind the dissentient minority. Now, the 
mode in which this power is to be exercised 
has, to my mind, been very well and correctly 
laid down in In re Alabama, New Orleans, 
Texas and Pacifice Junction Railway Company 
(1), which has already been referred to. 
What I understood to be decided by that 
case is this, that it is not sufficient for the 
Court to ascertain that the statutory con- 
ditions have been complied with: the Court 
must go further than that, and be satisfied © 
that the statutable majority which are to 


“bind the dissentient minority have acted bona 


fide, that they have not acted adversely to 
those whom they professed to represent, and, 
lastly, that the arrangement cuntemplated is 
a reasonable arrangement, such as that which 
a man of business would reasonably ap- 
prove.” 

Now, in this case the contest between the 
majority and the minority is whether it will 
be more favourable, more advantageous, to go 
on with the liquidation and chance the Com- 
pany’s property realizing a good price, which 
would enable the Liquidator to pay according 
to certain calculations two or three annas 
more in cash than the present cash payment, 
or whether the creditors should forego their 
rights to obtain further cash payment from 
the realizations of the Company’s assets and 
get preference shares for the whole of the 
balance of their claims after deducting what 
they will receive from the liquidator or 
Trustee under the scheme. Now, it is quite 
possible that weighing the chances, a reason- 
able man might prefer to side with the 
minority, and itis also possible that men 
eminently reasonable and well acquainted 
with business methods might prefer to side 
with the majority. There is no suggestion 
here that the majority are not acting bona 
fide, or that they are wishing to coerce the 
minority for purposes which the Court might 
consider improper. Ib is quite possible, 
hearing what Mr. Bhaishanker said yesterday 
as regards the future prospects of the 
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earnings of this Company and the charges 
which will be laid on those earnings by way 
of interest and depreciation and agent’s 
commission, that the Court or that I myself 
if I werea creditor might prefer to side with 
Mr. Bhaishanker against the majority. That 
was the position in which Williams, J., found 
himself in the case I have last cited. But it 
seems to me that I should follow the principle 
laid down by Lindley, L.J., that where it is 
quite possible that there may be reasonable 
men on both sides some approving and others 
objecting, then the Court should give effect to 
the wishes of the statutory majority unless 
something is brought to the attention of the 
Qourt 10 show that there has been some 
_ material oversight or miscarriage. And it is 
impossible to say that there has been any 
material oversight or miscarriage in this case. 
The scheme has been gone through in great 
detail before the Court, and those provisions 
contained in the scheme as originally pro- 
pounded which could be considered as objec- 
tionable and tending to prevent it being 
properly worked, have now been removed. 

There was one objection made, namely, 
that the property belonged to the creditors 
under the liquidation, but was now being 
taken away from them. Bab I should like 
to point out that that is not the case. 
The whole of the property is still reserved for 
the creditors. They get 174 lacs in cash 
which they borrow on mortgage of the pro- 
perty; but they have got that money. The 
property, subject to that mortgage, will still 
belong to them as preference share-holders in 
priority to the ordinary  share-holders. 
Therefore, it cannot be said that the creditors 
are being deprived of anything which they 
would get in liquidation. 

It is also said that a realization would 
result more favourably to the creditors. It 
has been pointed out that recently looms have 
been put in and a weaving shed erected and 
that that will influence purchasers. But that 
will also affect the earnings of the Company 
in which the share-holders are interested. 
While peinting out to the Court the past 
earnings of the Company and suggesting that 
in future they would not cover the interest on 
the mortgage, I think Mr. Bhaishanker forgot 
that it was only in 1908: that the looms were 
erected complete, and that will now influence 
the earnings of the Company to a very great 
extent, The earnings must be affected by 
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the expenditure of nearly eight lacs of rupees 
in setting up the weaving machinery. There- 
fore, I think that certainly there are reason- 
able prospects, as the. majority of the 
creditors appear to think, of the Company 
earning sufficient profits after deducting 
interest and depreciation and agent's com- 
mission, to pay dividends on the preference 
shares. It is certainly advisable, if possible, 
to get the Company out of liquidation. And 
as regards the ordinary  share-holders, 
although at present their prospects cannot be 
considered very favourable, still they can feel 
they have still an interest in the Company, 
and it is yet within the bounds of possibility 
that in future not only may the preference 
shares rise to par, but also the ordinary 
shares will be of some value. Certainly if 
the Court can possibly see its way to sanction 
this scheme in order to get the Company out 
of liquidation, the Court will do so. 

Therefore, I sanction the scheme as passed 
by me, with the same reservation with which 
Williams, J., sanctioned the scheme in the 
English Scottish and Australian Chartered Bant 
case (2), thatis to say, I pass a provisional 
sanction, and when everything has been done 
which is necessary to bring the scheme into 
operation then I shall be prepared to finally 
stay the proceedings under the liquidation. 

As to the costs of the application for 
sanction, 1 direct that one set of costs for 
the Company and creditors propounding the 
scheme, the costs of the petitioning creditors, 
one set of costs between the opposing creditors 
and one set of costs to other creditors sup- 
porting the scheme, including costs reserved, 
shall be paid out of the assets, 


(s. &. 12 Bom, L. R. 531.) 
BOMBAY HIGH COURT. 

Seconp Civiu APPEAL No. 493 or 1909. 
February 24, 1910. 
Present:——Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor, 

GULAM HUSSEIN TYABALLI-— 
PLatntTire——APPELLANT 
versus 
MAHAMADALOY IBRAHIMJI— 
DEFENDANT-~--RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 90—Mort- 
gage —Personal remedy—Plaint not in accordance with 


law—Civil Procedure Code (Act XIV of 1882), s3. 43, 50 
—-Form No. 109—-Pleadings. 
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The plaintiff originally sued in 1899 to recover the 
amount due under a mortgage deed of 1877. A decree 
was passed in his favour against the mortgaged pro~ 
perty. The amount realized by the sale of tho 
property was insufficient to satisfy tho decree, and 
the plaintiff applied under section 90 of the Transfer 
of Property Act for a further decree against the other 
property of the mortgagor. 

The Subordinate Judge found that the claim was 
time-barred. 

An appeal was then preferred to the District Court 
on the ground that within six years a sum of Rs. 200 
was paid by the mortgagors on account of interest 
on the mortgage-debt and that, therefore, the plaintiff's 
present claim was not barred by limitation, and that 
the plaintiff should have been allowed an opportunity 
of proving the payment of interest as alloged by him. 
. The plaint merely stated that Rs, 200 were received 
and did notgive any date or the account on which 
they were paid: 

Held, that the claim was time-barred. 

The plaintiff cannot be allowed in appeal to bring 
forward for the first time allegations which it is 
necessary to prove in order to show that he is entitled 
to a further decree against the defendant personally. 

The form of plaint for a mortgage suit, No. 109, in 
the schedule to the Code of 1882, shows that there 
should be a prayer in the original plaint for payment 
to the plaintiff of the amount of the deficiency if the 
sale-proceeds should not be sufficient for payment 
of the full amount. 

The plaint should aiso indicate that the debt sued 
on was legally recoverable atthe date of suit and 
must show the ground upon which exemption from 
the law of limitation is claimed. 

Damodar v. Vyanku, 31 B, 244; 9 Bom. L. R. 199; 
Rama Dati v. Sakharam Lingu, 11 Bom. L. R. 1127, 
4 Ind, Cas. 256, referred to. 


Second appeal from the decision of the Dis- 
trict Judge of Surat, confirming the decree of 
the First Class Subordinate Judge at Surat, 
in Miscellaneous Application No. 74 of 1962. 

Mr. N. K. Mehta, for the Appellant. 

Mr. L. A. Shah, for the Respondent. 

Judgment.— fhe plaintiff originally 
sued on the 18th of April 1899 to recover 
Rs. 1,999 due under a mortgage-deed dated 
the 18th of April 1877. He claimed to 
recover the amonnt in question by sale of 
the mortgaged property and any balance 

“from the remaining non-hypothecated pro- 
perty of the first defendant and of the deceas- 
ed.mortgagor. : 

A decree was passedin his favour against 
the mortgaged property alone. The amount 
realised by the sale of the mortgaged pro- 
perty was insufficient to satisfy the decree hy 
Rs, 837, and the plaintiff applied under sec- 
tion 90 of the Transfer of Property Act for a 
further decree against the pines property of 
the mortgagor. 

“The Subordinate J adas found that the 
claim was time-barred, - 


An appeal was then preferred to the Dis- 
trict Court on the ground that a sumof 
Rs. 200 was paid by the mortgagors on 
account of interest on the mortgage-debt, and 
that, therefore, the plaintiff's present claim 
was not barred by limitation, and that the 
plaintiff should have been allowed an oppor- 
tunity of proving the payment of interest as 
alleged by him. 

The Acting District Judge framed the 
following issues:— 

(1) Whether the plaintiff is entitled to 
adduce evidence to prove tha payment of 
interest? 

(2) Whether be is entitled to a further 
decree under section 90 of the Transfer of 
Property Act? 


He decided both the issues against the 
plaintiff, He says “whatthe plaintiff seeks 
now to prove is that the payment of Rs. 200 
as interest was made within six years of the 
suit. This fact is stated to be mentioned in 
the original plaint. But the plaint merely 
states that Rs. 200 were received and does not 
give any date or the account on which they 
were paid. Hence it will appear that the pre- 
sent application contains two distinct allega- 
tions which are not found in the original 
plaint, first, that Rs. 200 was paid within six 
years of the suit, and, secondly, that it was 
paid as interest.” 


We are of opinion that the District Judge 
came to the right conclusion npon the facis 
stated by him. 


Section 43 of the Code of Civil Procedure 
of 1882 provides that: “A person entitled to 
more than one remedy in respect of the same 
cause of action may sue for all or any of his 
remedies, but if he omits (except with the 
leave of the Court) to sue for any of such 
remedies he shall not afterwards sue for the 
remedy so omitted’. If, therefore, he wished 
to make outa case that he was entitled to a 
decree against the mortgagor personally or 
against his un-hypothecated property in the 
event of the sale-proceeds of the mortgaged 
property being insufficient to pay the mort- 
gage-debt, he was bound to put forward in 
his plaintthe allegations which, if established, 
would entitle him to that relief. The mort- 
gage beinga mortgage of the 18th of April 
1877 and the suit being a suit of 1299, it is 
clear that the plaintiff's right to a personal 
decree would be barred unless he could allege 
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some ground for exemption from the law of 
limitation. m 

Section 50 of the Code of 1882 provides 
that “if the cause of action arose beyond the 
period ordinarily allowed by any law for 
instituting the suit, the plaint must show the 
ground upon which exemption from such 
law is claimed”, The plaint did not show 
any ground for exemption from the law of 
limitation and, therefore, ifthe plaintiffis bound 
by what is stated in his plaint he cannot obtain 
the relief which he now 'seeks, In the case of 
Damodar Sakarchand v. Vyanku Gangaram (1) 
the Court said “It is clear from the words of 
section 90 of the Transfer of Property Act 
that a direction for personal payment by the 
mortgagor should bein a supplemental decree 
to be passed when the net proceeds should be 
found to be insufficient. The original decree 
should merely have reserved to the plaintiff 
liberty to apply for decree under section 90.” 
This assumes that the plaint indicated that 
the -debt sued on was legally recoverable at 
the date of suit. - 

This view is supported by the form of 
plaint for a mortgage suit, No. 159, in the 
schedule to the Code of 1882, which shows 
that there should baa prayer in the original 
plaint for payment to the plaintiff of the 
amount of the deficiency if the sale-proceeds 
should not be sufficient for payment of the full 
amount. 

The conclusion, therefore, to which we have 
come is that the plaintiff cannot be allowed at 
this stage of the suit to bring forward for the 
first time allegations which it is necessary to 
prove in order to show that he is entitled to 
a further decree against the defendant 
personally. 

Oar attention has been called to the deci- 


sion in Rama Dattu v. Sakharam Lingu (2). ` 


That was a case in which the plaintiff in 
his plaint had claimed a personal decree 
although he had not at the original hearing 
led evidence to prove a.subsisting personal 
obligation. It does not appear that any 
question of limitation arose which should 
have been confessed and avoided in the plaint. 

We. affirm the decision of the lower Court 
and dismiss the appeal with. costs. 


Decree confirmed, Appeal dismissed. 


(1) 81 B. 244; 9 Bom. L. R. 199. 
(2) 11 Bom. L, R. 1127, 4 Ind. Cas, 256, 
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(s. c. I2 Bom. L. R. 539.) 
BOMBAY HIGH COURT. 
Seconp CIvIL APPEAL No. 245 or 1909, 
February 28, 1910. s 
Present:—Sir N. G. Chandavarkar, Judge 
and Mr. Justice Knight. 
GOKULSING BHIKARAM PARDESHI 
—PLAINTIFF—ÅPPELLANT 
versus 
KISANSING GURU LAXMANGIR anp 


OTHERS— DEFEN DANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 244—Auc- 
tion-purchaser—Dispute between judgment-debtor and 
auction-purchaser. 

Though an auction-purchaser at a Court-sale in 
execution of a decree is not a party to the suit in 
which the decree was passed and though he is not a 
representative of either the decree-holder or the 
judgment-debtor for the purposes of section 244, yet 
if the question raised by the judgment-debtor as to 


. the legality of the Court-sale is virtually one between 


the parties to the suit, that is, between the decree- 
holder and the judgment-debtor, and if in the decision 
and result of that question the auction-purchaser is 
interested, the judgment-debtor ought not to be 
allowed to attack the sale ina suit. That is upon the 
ground that he is precluded by section 244 from 
raising the question by relying upon it asa defence 
in any proceedings other than those under section 244 

The test in such cases is, whether the ground, upon 
which the Court-sale is attacked as conferring no title 
upon the auction-purchaser, affects the parties to-the 
suit and could have as between them been raised 
and determined under section 244 and whether the 
auction-purchaser, though not a party to that suit, is 
a party interested in the result. 

Prosunno Ooomar Sanyal v. Kasidas Sanyal, 19 I. A. 
166; 19 ©. 683; Kuriyali v. Mayan, 7 M. 255, fol- 
lowed. . j 

Magan Lal v. Doshi Mulji, 25 B. 631 , 3 Bom. L. R. 
255, referred to. 


Appeal from the decision of the First Class 
Subordinate Judge, at Nasik, confirming the 
decree of the Joint Subordinate Judge, in 
Civil Suit No. 304 of 1907. 

Mr. R. R. Desai, for the Appellants. 

Mr. K. H. Kelkar, for the Respondent. 

Judgment.—the facts found by the 
lower appellate Court, on which the question 
of law arising upon this second appeal turns, 
are shortly these. 


Chimanji valad: Ramji brought a soit on 
a bond against Mahadevgir Guru. The latter 
having died during the pendency of the suit, 
bis widow Rahu and his brother Narayangir 
were brought by Chimnaji on the record as 
the deceased’s legal representatives. The suit 
ended in a decree, awarding the claim out of 
the property of the deceased. Before execu- 
tion, both Rahu and Narayangir died. The 
decree-holder (Chimnaji) then brought on 
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the record the present respondents as legal 
representatives of the deceased judgment- 
debtor, Mahadevgir, and applied for execution 
of the decree by attachment and sale of the 
property now in dispute. The respondents 
denied that they were the legal representa- 
tives of the deceased, and thut they had any 
property of his which could be liable for the 
decree. All these objections were, however, 
negatived by the Court executing the decree 
and the property in dispute was attached and 
sold. The present appellant, having pur- 


chased it at the Court-sale, sued to recover - 


possession from the respondents. 

Both the Courts below have disallowed the 
claim on the ground that the property in 
dispute was the joint property of the 
deceased Mahadevgir and the respondents, 
held by them as co-parceners in a joint Hindu 
family, and that on Mahadevgir’s death the 
respondents having acquired an exclusive 
title to it by survivorship, the appellant 
obtained no title at the Court-sale which he 
could legally assert asagainstthe respondents. 

In the lower Court it was contended for 
the appellant that the respondents were 
debarred by the provisions of section 244 of 
the Code of Civil Procedure from asserting 
their title. That Court disallowed the con- 
tention, relying on the decision of this Court 
in Maganlal v. Doshi Malji (1). 

Act XIV of 1882, which applies to this 
case, laid down a certain procedure as to the 
execution of a decree for money obtained 

- against a person brought on the record as the 
legal representative of a [deceased judgment- 
debtor. If such person denied his representa- 
tive character, the Court executing the decree 
could either itself decide the question of 
representation or refer the parties to a separate 
suit (section 244, last paragraph). Under 
section 252, the decree-holder could attach 
and sell the property of the legal representa- 
tive in ‘satisfaction of the decree under 
certain circumstances, that is, when there 
was no property of the deceased in the 
possession. of the legal representative and 
the latter had failed to satisfy the Court that 
he had duly applied such of the deceased’s 
property as had come into his possession. 

Jn the present case, according to the find- 
ing of the lower appellate Court, the decrea- 
holder Chimnaji brought the property to sale, 
although he knew that the respondents were 


(1) 25 B. 631; 3 Bom. L. R. 255. 
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nob the deceased Mahadevgir’s legal re- 
presentatives. The property was sold by the 
Court ab the decree-holder’s instance as that 
of the deceased. So far it cannot be denied, 
and indeed the respondents’ pleader before 
us had to concede, that the question was one 
relating to the execution of the decree arising 
between the decree-holder and the respond- 
ents as judgment-debtors under section 252, 
It was, therefore, a question in relation to 
them falling within section 244 of the Code 
of Civil Procedure by reason of the explana- 
tion to section 647 of the Code, that applica- 
tions for the execution of decrees are pro- 
ceedings in suits. Therespondents were bound 
to object to the attachment and the sale 
under that section, so far as the decree- 
holder’s action was concerned. But they did 
not object, It is now contended that, what- 
ever might have been the result if the decree- 
holder had been a party to the present suit, 
the dispute now is between the auction- 
purchaser, who is a stranger to the previons 
suit and the execution proceedings therein, 
and the respondents, and that, therefore, 
section 244 does not apply. The answer to 
that contention is that, though an auction- 
purchaser at a Courf-sale in execution of a 
decree is not a party to the suit in which the 
decree was passed, and though he is not a 
representative of either the decree-holder pr 
the judgment-debtor for the’ purposes of 
section 244, yet if the question raised by the 
judgment-debtor as to the legality of the 
Court-sale is virtually one between the parties 
to the suit, that is, between the decree-holder 
and the judgment-debtor, and if in the 
decision and result of that question the 
auction-purchaser is interested, the judgment- 
debtor ought not to be allowed to attack the 
sale in a suit. That is upon the ground that 
he is precluded by section 244, from raising 
the question by relying upon it as a defence 
in any procéedings other than those under 
section 244. That is the law laid down by 
the Privy Couneil in Prosuano Coomar 
Sanyal v. Kasi Das Sanyal(2), In their jadg- 
ment the ruling of the Madras High Court 
in Kuriyali v. Mayan (3) is re’erred to by 
their Lordships with approval. In that 
Madras case it was held that the question 
whether the property mentioned in the deeree 
was available for execution was one arising 
(2) 19 I. A, 166; 19 ©. 683. 
(8) 7 M. 255, - 
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between the decree-holder and the jadgment- 
debtor’s legal representative. So in the 
. present case that is substantially the question. 
The test in all such cases is, whether the 
ground upon which the Court-sale is attacked 
as conferring no title upon: the auction- 
purchaser, affects the partiés to the suit and 
could have as between them been raised and 
determined under section 244 and whether 
the auction-purchaser, though not a party to 
that suit, is a party interested in the result. 

This view is not inconsistent with but is 
supported by the decision of this Court in 
Maganlal v. Dosht Mulji (1), which is relied 
upon by the lower appellate (Court, as 
warranting its conclusion. In that case the 
question was simply between the judgment- 
debtor, and the -auction-purchaser; and, 
therefore, it was held that the question could 
be tried in a separate suit and that section 
244 was no bar. But the judgment in that 
case explains the Privy Council decision in 
Prosunno Coomar Sanyal v. Kast Das Sanyal 
(2), as applying where the question is 
virtually between the parties to a suib and 
the auction-purchaser is affected by its 
determination. 

For these reasons the decrees of the Courts 
below must be reversed and the claim of the 
appellant allowed with costs-throughont on 
the respondents. ` 

Decree reversed. 


(s. c. 12 Bom, L. R, 545.) 
BOMBAY HIGH COURT. 
First Cryin, APPEAL No. 91 or 1906. 
March 29, 1910, 
Present:—Sir N. G. Chandavarkar, Judge, 
and Mr. Justice Heaton. 
JAGANNATH RAGHUNATH—P ramntire 


: APPELLANT 
versus 
NARAYAN LAL SHETHI—Derenoant— 
| RESPONDENT, 


Hindu Law—Kamathis—Mitakshara and Moyukha 

—Stridhan-—~Succession—Husband and son born by 
adulterous intercowrse—Shudras-~Presumption as to 
the form of marriage. . 
. The Kamathis settled in Bombay are governed for 
the purposes of inheritance by the law of the Mitak- 
shara and the Mayukha where theso agree; where they 
differ, the Mayukha law must prevail. 

The property obtained by a woman after marriage 
by way of gift from her husband becomes her 
stridhan of the kind designated in Hindu Law as 
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anwadhzya or gift subsequent to marriage. Such pro- 
perty descends on her death to her sons and danghters 
jointly, not to the daughters alone, 

There is no authority whateverin the Hindu Law 
for the proposition that whero there is a competition 
between a husband anda son born of his wife by 
adulterous intercourse, that son supersedes the hus- 
band ag heir to her stridhan. 

Even among Shudras, the law will presume a 
marriage to have been according to the approved 
form, if the parties belonged toa respectable family, 


Appeal from the decision of the First Class 
Subordinate Judge at Thana, in Suit No, 205 
of 1904. i 

Messrs. G. S. Rao and K. A. Padhye, for 
the Appellant. 

Mr. W. B. Pradhan, 
ent, 

Judgment.—Upon the evidence ad- 
duced in this case we are of opinion that the 
parties, who are Kamathis settled in Bom- 
bay, are governed for the purposes of inherit- 
ance by the law of the Mitakshara and the 
Mayukha, where these agree; where they 
differ, the Mayukha law must prevail. 

The property in dispute belonged originally 
te one Laxmibai. She had obtained it after 
marriage by way of gift from her husband on 
the 11th of January, 1894. Therefore, it be- 
came her stridhun of the kind designated in 
Hindu Law as anwadheya or gift subsequent 
to marriage. Laxmibai died in 1896, leav- 
ing a son by name LElshetti and a 
daughter named Narsnbai. As was held by 
this Court in Dayaldas Laldas v. Savitribat(1), 
the anwadheya stridhan of a woman descends 
on her death to hersons and daughters jointly, 
not to the daughters alone. Accordingly, the 
property in dispute was inherited by Narsubai 
and her brother Elshetti in equal shares. 
Narsubai died in 1903, and the question is, 
who inherited her moiety of the property? 1t 
ig proved from the evidence in the case that, 
although Narsubai had been married to one 
Narsinga, yet she had lived in adultery with 
respondent No. 2 and gave birth to a gon. 
When she died, she left her surviving her 
husband and the son, The husband sold 
the property in dispute to the plaintiff on 
the 10th of June, 1904. Respondent No. 2’s 
case in the Court below was that Narsubai 
became his lawful wife by marriage after 
she had obtained a divorce from Narsinga. 
The Subordinate Judge has held the divorce 
not proved, and weagree withhim. The 
evidence to prove divorce is of an unsatis~ 


(1) 12 Bom. L. R. 386; 34 B. 335; 6 Ind. Cas. 530, 


for the Respond- 
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factory character and establishes no more than 
that Narsubai lived with- respondent No. 2 
and had a son by him. 

‘Now the question is, whether her 
‘moiety descended on her death to the son 
born of her in adultery, or to her husband 
Narsinga? 

Tt is contended before us that the son in- 
herited, because the law as to séridhan is that 
a womau’s son is heir, as toit before her 
husband. But that law applies to.a married 
woman, that’ is one whose marriage was 
celebrated according to one of the recognised 
forms. When the text-writers say that the 
stridhan of a married woman, who died ‘‘with- 
out issue,” goes tv her husband where she 
was married in one of the approved forms, the 
words “woman” “issue,” and “husband” were 
intended tobe used as correlative, or, as Vijna- 
neshwara in another part of the Motakshara 
terms it, in the prati yaugika sense, to show 
that the issue contemplated was issue of the 
woman by her husband and none else. There- 
fore, where a woman was married according to 
the approved form, the term, dies “without 
any issue’ means ‘issue of that marriage.’ 
There is no authority whateverin the Hindu 
law for the proposition, which is contended 
for by Mr. Pradhan, that, where there is com- 
petition between a husband and a son 
born’ of his wife by adulterous intercourse, 

| that son supersedes the husband as heir to her 
stridhan, 

Ib is next contended by Mr. Pradhan that 
we must presume under the circumstances of 
tbis case that the marriage of Narsubai with 
Narsinga was according to the unapproved 
form. That, however, is not the law. See 
Musammat Thakoor v. Deynee Rat Baluk 
Ram (2); Gojabai v. Shreemant Shahajirao 
Malojee Raje Bhosle (3). Even among Shudras, 
the law will presume a marriage io have been 
according to the approved form, if the parties 
belonged to a respectable family. The Ka- 
mathis are an intelligent and respectable sec- 
tion of the Hindu community. We must, 
therefore, act upon the presumption that the 
marriage of Narsubai was according to one of 
the approved forms. Under these circum- 
stances, the plaintiff obtained a valid title by 
the sale of the property to him by Narsubai’s 
husband, and, therefore, he is entitled to a half 
share in the property in dispute. 


(2) 11 M. I. A. 139. 
(3) 17 B. 114. 
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We reverse the decree and allow the 
plaintiff’s claim to the extent of a moiety of 
the property. 

Costs throughoutin proportion. 

We also direct an inquiry as to mesne . 
profits of a moiety of the property from the 
institution of the suit until— 

(¢) the delivery of possession to the decree- 
holder, or 

(iz) the relinquishment of possession by the 
judgment-debtor with notice to the decree- 
holder through the Court, or 

(iii) the expiration of three years from 
the date ot the decree, whichever event first 
occurs, ; f 
Decree reversed. 





(s.c. U. B. R., 1910, Cr. P. C., 1.) 
UPPER BURMA JUDICIAL COMMIS: 
4 SIONER'S COURT. 

OrIMINAL Revision No. 87 or 1910. 
March 15, 1910. 
Present:—Mr. Shaw, J. C. 

MI -SAW— APPLICANT, 

versus ` 4 
S—— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 4983— 
Maintenance—Ohildven—Refusal to maintain unless 
living with father. 

Under section 488 of the Code of Criminal Pro- 
cedure (Act V of 1898), a father cannot justly refuse 
to maintain his children onthe plea that they will 
not live with him. Ifhe wishes them to live with ` 
him, his obvious conrso is to get an order from the 
proper authority giving him the custody of them. 


Mr. A. C. Mukerjee, for the Respondent. 

Judgment.—tThe parties Mi Saw 
and S—— were married according to Mu- 
hammadan Law and had ninecbildren.S——, 
an Accountant in the Treasury, was trans- 
ferred temporarily to Moulmein, and during 
his absence Mi Saw was convicted under the 
Gambling Act. On this ground he divorced 
her when he returned. After four months 
Mi Saw applied for maintenance for all the 
children but the eldest, a young man of 21, 
who was married and earning his own living. 
Mi Saw said that the eight children for whom 
she claimed maintenance were all living with 
her and that for three months S—— had 
not furnished any support for them. 

Apparently 8 did not deny this. Fis 
defence was that the foar elder children were 
able to maintain thémselves, and as tothe four 
younger ones he said that he was “willing to 
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support them as usual, but not through her” 
(Mi Saw). What he seems to have meant to 
say was that he would rot support them un- 
less they lived with him. He statedin Court 
that he had sent several times to ask that the 
children might be restored to him, but he 
failed to prove this. He did not even ask Mi 
Saw in cross-examination whether he had 
called upon her to send the children back to 
him. As regards the children unable to 
maintain themselves, the case is thus on all 
fours with Mi Gauk v. Po Hmi (1). 

That decision afirmed Mi Nyetn Me v. Nga 
Kyaw (2) and extended the rule there laid: 
down to original applications. ; 

As the learned Advocate for S———before 
me has sought to re-open the question, I bave 
referred to the original authorities. I find 
that on the point in question section 316 of 
the Code of Criminal Procedure, 1861, was 
practically identical with section 488 of the 
Code of 1898. Mr. Irwin’s remark in Mz 
Gank’s case (1) -on Pachu Daso v. Srimottt 
Sudhamonnt (8), therefore, does not dispose of 
that decision. But there is no reason for 
dissenting from the conclusion he arrived at. 
There is nothing in Pachu Daso's case (8) to 
show that the other side of the question was 
put before the learned Judges. Living 
together in the case of husband and wife is a 





thing of a'special character. It isan incident ` 


of mdtrimony. It is, therefore, intelligible 
` that the legislature should provide that main- 
tenance is not to be paid to a wife living 
separate, unless she has good cause for refus- 
ing to live with the husband. 

The case of children is different. Where 
the parents have divorced, the children, if in 
the mother’s custody, must be living separate 
from the-father. Butthatis no reason why 
he should not maintain them. 

If he wishes thém to live with him, his 
obvious course is to get an order from the 
proper authority giving him the custody of 
them. Until he does that he cannot justly 
refuse to maintain them on the plea that 
they will not live with him. I think this is 
why the Code says nothing about children 
living separately. 

The only points for determination in the 
present case are, therefore, whether any, and 


if so, which of the eight children are able to 
(1) U. B. R. 1904-1906; Or. Pro, 89; 12 Bur. L. R. 
83; 2 Cr. L. J. 880. 
"(2) U. B. R. 1902-1908 1 Gr. Pro. 7. 
(8) 16 W.R. 62 at p. 72. 
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maintaig themselves, and what maintenance 
S—— is to pay for each of the children not 
‘able to maintain themselves. * * * 
Appeal allowed. 
(s. 6. U. B. R., 1910, Cr, P. C., 2.) 
UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
CaimtxaL Revistoy No. 103 or 1916, 
March 17, 1910. 
Present:—~Mr. Shaw, J. C. 
NGA PO YON- APPLICANT 
Versus 
HMPEROR—Obpposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 190 (1), 
clauses(b) and (e), 191. 

The police sent ouc 8, for trial on a charge of 
stealing a pony. The Magistrate began his pro- 
ceedings by examining the Sub- Inspector of Police 
who had inv estigated the ease. On tho Sub- Inspeclor’s 
evidence the Magistrate directed the applicant who 
was presentin custody on another charge to be put 
in the dock along with 5, re-examined the Sub- 
Inspector and proceeded against both accused together 
and in the end convicted them. . 

On revision it was contended on behalf of the 
applicant that the Magistrate took cognizance of the 
case as against the applicant under clause (c) of 
section 190 (1), of the Criminal Procedure Code, and 
that consequently as he did not proceed under section 
191 his proceedings were void: 

Held, that the Magistrate took cognizance under 
clause (b) and not under clause (c) of section 190 (1) 
and his proceedings were not void. A 

Nga Painy v. Queen-Empress, U. B. R. 1897-10, 156; 
Jagat Chandra Mozumdar v. Queen-Empress, 26 0. 
786; 3 C. W. N. 491; Charu Chandra Das x. Narendra 
Krishna Chakravarti, 4 C. W. N. 367, followed. 


Mr. Tha Gywe, for the Applicant. 

Judgment.—tThe Police sent one San 
Baik for trial on a charge of stealing a pony 
(section 379, Indian Penal Code). The 
Magistrate began his proceedings by examin- 
ing the Sub-Inspector of Police who 
investigated the case. On the Snb-Ins. 
pector’s evidence the Magistrate directed 
the applicant, who was present in custody 
on another charge, to be put in the dock 
along with San Baik, re-examined the Suab- 
Inspector and proceeded against both accused 
together, and in the end convicted them. 

it is contended that the Magistrate took 
cognizance of the case as against applicant, 
Po Yon under clause (c) of section 190 (1), 
Criminal Procedure Code, and consequently 
that as he did not proceed under section 191, 
his proceedings were void. 

‘This is the point dealt with in Nga Paing 


. v. Queen-Hm press (1), the case on which the 


Sessions Judge relied. 
(1) U. B. R. 1897-01, 156. 
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It is contended on applicant's behalf that 
applicant having. been examined as a witness 
in the Police investigation made an important 
difference, and that the cases of Khudi Ram 
Mukarji v. Queen-Empress (2) and Queen- 
Empress v. Hirashankar (8) should be fol- 
lowed. : 

The first of these cases was decided by a 
Bench of two Judges, Messrs. Kinealy and 
Jenkins. It was a case ofa witness turned 
into an accused: but was otherwise on all fours 
with all the other cases. No reasons are given 
for the conclusion come to. There is nothing to 
show that the decision in any way proceeded 
on the ground of the man having been a 
witness, and I am unable to see in what con- 
ceivable way the fact can berelevant to the 
question under consideration. The witness 
might want time, having had no previous 
warning, to defend himself. But that is a 
totally different question. The applicant, it 
may be noticed in the present case, though 
examined as a witness by the Police, was not 
sent as a witness before the Magistrate. 

The second case was decided by a Bench 
oftwo Judges of the Bombay High Court 
(Messrs. Parsons and Ranade.) The judg- 
ment is extremely brief, and no reasons are 
given for the conclusion. I wasa case where 
one man was sent for trial by the Police on a 
charge of robbery, and the Magistrate after 
hearing some of the evidence ordered the 
arrest of four more persons. 

In both these cases it was held that the 
Magistrate proceeded under clause (e) of sec- 
- tion 190 (1), Criminal Procedure Code. On 
the other hand, we have the decisions follow- 
edin Nga Paing’s case (1). These were:— 


(Ò Jagat Chandra Mozumdar v. Queen- 
Empress (4), which was decid- 
ed by Ghosh and Wilkins, JJ. 


A complainant made a complaint to` 


the Magistrate charging three 
persons with various offences. The 
Magistrate, after examining the 
complainant and some witnesses 
on his behalf, issued processes 
against the three persons charged 
and another person. Itwas held that 
the Magistrate took cognizance 
under clause (a) of section 190 (1), 


(2) 10. W. N. 105. 
(3) Ratanlal’s (Unreported Cases) p. 951. 
(4) 26 O. 786; 3 0. W. N. 491, 
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Criminal Procedure Code, against 
the latter. 

Charu Chandra’ Das v. Narendra 
Krishna Chakravarti (5), which: 
was decided by Prinsep and 
Hill, JJ. The report is quoted at 
length in Nga Paing’s case (1). 
The essential facts were simliar. 

On the face of them these decisions are 
every whit as good as the two previous ones. 
They do not refer to the earlier cases or ex- 
pressly dissent from them. But they are 
later, and they were followed in Nga Paing’s 
case (1). I see no ground for doubting the 
correctness of the decision in that case. The 
view of the law taken in it is reasonable: and 
the two earlier decisions do not supply any 
material tending tothrow doubt upon it. I 
hold, therefore, that the Magistrate in the 
present case took cognizance under clause (b) 
and not under clause (c) of section 190 (1), 
Criminal Procedure Code. In my opinion he 
acted ina very proper manner. The Police 
papers were evidently before him. He could 
see from them that applicant was stated by 
witnesses to have been concerned along with 
San Baik. He was only doing what was 
rightin directing applicant to be put in the 
dock along with San Baik. No bias isto be 
inferred from this, and the proceedings 
furnish no indication of bias. Tie conviction 
was reasonable, and the punishment was by 
no means excessive. .The application is dis- 
missed, 


(iz) 


Application dismissed. 
(5) 4 0. W. N. 867. 


(s. c. U. B. R., 1910, Cr. P. O., 4.) 

UPPER BURMA JUDICIAL COMMIS- 

SIONER’S COURT. 
CURIMINAL Revision No. 120 or 1910. 
March 31, 1910. 
Present:—Mr. Shaw, J. C. 

NGA PU GYI—Appuicant. 
VETSUS 
EMPEROR—Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 110 (c}— 
Protecting or harbouring an offender. 

The acts which amount to harbouring must be done 
with the intention of screening the offender from legal 
punishment, or of preventing him from being 
apprehended. Jf a man from mere motives of 
humanity, and without any intention of enabling the 
fugitive to escape from justice, were to give food to 
a man who was starving, or surgical assistance to one 
who was wounded even witha full knowledge of hig 
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character, he committs no criminal act. The ‘pro- 
tecting or harbouring’ of section 110 (c), Criminal 
Procedure Code, seems to contomplate assistance of 
the former kind, and not of the latter. The clause 
is désigned to meet the case of the professional 
receiver of stolen property who assists the thief after 
thé theft by relieving him and encouraging him, 
protecting him from discovery and arrest and helping 
him to dispose of his stolen property. It does not 
apply to a mere associate of suspected thieves, or of 
persons who have at some previous date been 
convicted of theft and have served their sentences. 


` Mr. J.C. Chatterjee, for the Applicant. 

Mr. H. M. Lutter, Government Prosecutor, 
for the Crown. 

Judgm ent.—Applicant is a scion of a 
Salin thugaung family. He has not yeb come 
into his own, as his mother and grand-mother 
ave alive. Recently his house, or rather his 
mother’s or grand-mother's house was dacoit- 
ed, and some of the neighbours were fined on 
his information for not resisting the dacoits, 
while the ward-headman, and block-elders, 
as the Sub-Divisional Magistraté says, were 
called upon to explain their conduct. These 
people are witnesses against applicant in the 
present case, They say that applicant receiv- 
ed and associated with thieves or at least 
with certain specified persons, Nga Ni, Lu Pe, 
San Hla, Nga Hmun, Po Sein, Kya Gaing, 
Po Thaung’and Po Tha, some of whom at 
least they say were reputed thieves. They 
ingintate that he fell ont with his rascal 
friétids and that the latter, therefore, attacked, 
his house, not to commit an ordinary dacoity, 
but to kill him for cheating them. 

The second class Sub-Divisional Magistrate 
found.applicant to have protected or harbour- 
ed thieves [section 110 (c), Criminal Pro- 
cedure Code] and ordered him to find security 
for one year. 

The District Magistrate confirmed the order 
ii appeal. 

The Sub-Divisional Magistrate interested 
himself in the investigation, if he did not 
initiate the prosecution, and on this account 
asked the District Magistrate to try the case 
himself. From his own account of the 
matter, I think it is clear that he came with- 
in section 556, Criminal Procedure Code, [see 
Ram Rich Pal v. Queen-Empress (1) ]. 

_ The District Magistrate thought there was 
no reason why the Sub-Divisional Magistrate 
should not try the case. He was at liberty, 
under section 556, to permit the Sub-Divisional 
Magistrate to try it. 


(1) U. B. R. 1897- 1901, 133. 
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exercised a wise discretion in doing so. The 
Sub-Divisional Magistrate's judgment shows 
that the burden laid upon him was too heavy. 
-With every intention of deciding only on the 
evidence before him, he was unable to exclude 
from consideration matters that were not in 
evidence. 

The Sub-Divisional Magistrate added to 
his difficulties by recording all sorts cf 
statements without apparently considering -> 
whether. they were admissible:—at all 
events, he recorded many that were inadmis- 
sible. 

The inconvenience- of this is two-fold: it 
is a laborious task to separate the wheat from 
the chaff, and at the same time the inadmis- 
sible statements are-calculated to influence the 
mind, which they ought not to do. 

It is doubtful whether the Sub- Divisional 
Magistrate correctly distinguished between 
what was admissible evidence and what was 
not. - 

The District Magistrate rightly stated the 
essential points of the case, but he was not 
precise enough in dealing with the question 
of applicant’s assistance of Lu Pe in hbis 
appeal, and there is inconsistency in his 
acceptance of the evidence as sufficient to 
show that applicant was generally “reputed 
to harbour thieves, viz., Lu Pe and others,” 
after eliminating all the others on the ground 
that they had not been shown to be thieves. 
I go further and say that the District Magis- 
trate was in errorin finding Lu Pe to be 
a thief. He had at a previous date been 
convicted of cattle theft. There was no 
proper proof of this previous conviction or any 
other previous conviction referred to in the 
proceedings, but they were admitted. But he 
had undergone a year’s imprisonment for his 
offence, and was, therefore, no longer a thief 
within themeaning of section 110 (c), Criminal 
Procedure Code, by reason of the cattle theft. 
I think this is quite clear. | 

* x # co 

“Harbouring” is defined in section 216B, 
Indian Penal Code, and the definition is 
explained: in Mayne’s Criminal Law of 
India, 3rd Edition, paragraph s 260—264 of 
the Commentary. He says: — The definition 
in s. 216B (Indian Penal Code) is itself a 
compendium of the principal acts which at 
common Law rendered a man an accessory 

-after the fact.” He quotes from a summary 
of these given by Hawkins:— Any ak ah 
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whatever given to one known to be a felon 
in order to hinder his being apprehended 
or tried, or suffering the punishment to 
which he is condemned, is a sufficient re- 
ceipt for this purpose; as where one assists 
him with a horse to ride away with, or with 
money or victuals to support him in his escape, 
or where one harbours and conceals in his 
house a felon under pursuit, by reason where- 
of the pursuers cannot find him, and 
much more when one harbours in his 
house and openly protects such a felon, by 
reason whereof the pursuers dare not take 
him,” etc. 

Again he says: “The acts which amount 
to harbouring must under section 212 be 
done with the intention of screening the 
offender from legal punishment, and under 
section 216 with the intention of preventing 
him from being apprehended. If aman from 
mere .motives of humanity, and withont any 
intention of enabling the fugitive to escape 
from justice, were to give food to a man 
who was starving, or surgical assistance 
to one who was wounded, even with a 
full knowledge of his character, it would 
seem that he had committed no criminal 
act.” The “protecting or harbouring” of 
section 110 (c), Criminal Procedure Code. 
seems to contemplate assistance of the former 
kind, and not of the latter. I think the 
clause is designed to meet the case of the 
professional receiver of stolen property who 
assists the thief after the theft by relieving 
him and encouraging bim, protecting him 
from discovery and arrest, and helping him to 
dispose of his stolen property, 1 do not 
think it applies to a mere associate of sus- 
pected thieves; or of persons who have at 
some previous date been convicted of theft 
and have served their sentences. The Sub- 
Divisional Magistrate and the District Magis- 
trate alike seem to have omitted to consider 
what “protecting or harbouring” in section 
110 (c) signified. The proceedings do not 
show what Burmese word or words the Sub- 
Divisional Magistrate translated by “harbour- 
ing.” Butthe Charge-sheet and Information 
use only the words * * * *, which 
mean nothing’ more than “receiving and 
associating (or associating closely) with,” 
and the evidence went no further than this 
apart from the word “harbour” which the 
Sub- Divisional Magistrate used. 

How far astray the Sub-Divisional Magis- 
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trate went appears in a striking passage in 
his judgment where he said: “It seems 
clear that Nga Pu did actually employ 
Nga Ni (as a hired labourer), and thatin 
employing a man who must have already 
had some previous convictions he was really 
protecting a thief who had not reformed, for 
if he had not reformed he would not have 
committed the theft for which he is now in 
jail.” Suppose the applicant, out of pity, 
gave employment to a released convict who 
professed to have turned over a new leaf, 
and the man after a time relapsed,—-committ- 
ed a new offence either because he had never ` 
really reformed, or because he succumbed 
to temptation. According to the Sub-Divi- 
sional Magistrate, applicant must be judged 
by the subsequent conduct of his protege, 
and must be lield to have protected. a thief 
within the meaning of section 110. This is 


wnonstrous. The District Magistrate’s 
view of Lu Pe’s case is perhaps worse. 
Lu Pe did not fall from grace after 


applicant befriended him; at all events he 
was not proved to have done so. Hoe was 
charged with complicity in the Kanbaung 
dacoity but ultimately acquitted. His only 
offence was that he had a previous convic- 
tion. Applicant, a3 the District Magistrate 
found, protected or harboured a thief by 
simply giving La Po employment as a 
hired labourer, or receiving him at ‘his 
(mother’s) house. This is, if anything, more 
monstrous still. ; 

T leave out of account Lu Pe's conviction in 
the Kanbaung dacoity case since the convic- 
tion was reversed in appeal. As to applicant 
helping Lu Pe or his wife and  brother-in- 
law to raise money and engage an Advocate 
to argue his appeal, Lu Pe was, as a matter 
of fact, acquitted by the officiating Judicial 
Commissioner because there was no trast- 
worthy corroboration of the approvor's evi- 
dence implicating him. Bat whatever the 
ground might have been, the acquittal was 
the final order in the case. Lu Pe must, 
therefore, be presumed to have been wrongly 
convicted in the first instance, and no offence 
can be imputed to applicant for helping 
him to get the wrong conviction set aside. 
On the contrary, it ought to.be reckoned to 
his credit that he did so. It seems to be 
almost assumed in the proceedings now 
before me, that Lu Pe was guilty, and that 
if was a criminal act to assist him in estab. 
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lishing his innocence. On the same principle, 
the Advocate who argued his appeal, and 
the Judge who acquitted him, might ba held 
to have protected or harboured a thief. It 
is- hardly .conceivable that the Magistrates 
should have entertained a doubt. on this 
point. We must then put on one side 
all that relates- to applicant assisting Lu 
Pe to defend himself in the Kanbaung daco- 
ity case. 

Tf we assume that the admissible parts 
of the evidence against applicant are true, 
they come to this, that applicant received 
at- his mother’s (or grand-mother’s) house 
and employed or asaociated with (1) two ex- 
convicts (Nga Ni and Lu Pe) of whom one Nga 
Ni subsequently committed a wew offence and 
was sent to jail again—some four or five 
years before the present proceedings: (2) two, 
persons (San Hla and Nga Hmun) who were 
regarded by the neighbours as thieves though 
they had no previous convictions, and one of 
whom (Nga Hmun) subseguentiy with ac- 
complices committed the dacoity at appli- 
cant’s house, and was convicted and sent to 
jail for doing so on applicant’s information; 
and (8) the son-in-law (Po Sein) and son 
(Kya Gaing) of the man (San Hla) in (2) 
who did not get convicted. 

Applicant perhaps displeased his neighbours 
and excited their suspicions and fears by 
employing or associating with persons of 
doubtful character and bad repute. Bat as- 
suming them to be thieves, there was no proof 
that he protected or harboured them, within the 
meaning, of section 110 (c). 

On this ground the Sub-Divisional Magis- 
trate’s order is set aside and the bond is can- 
celled. 

Order set-aside. 


(s. c. 57 P. R. 1910.) 
PUNJAB CHIEF COURT. 

Civiu Revision No. 2018 or 1909. 
March 9, 1910. 

Present:—-Mr. Justice Shah Din. 

GHAUNS—Praintire—P etirioner 
VETSUS 
IMAM DIN AND GTHERS-— DEFENDANTS — 

RESPONDENTS: 


Custom—Ancestral property—Land taken in exchange 
for ancestral land. 


Land taken in exchange for ancestral land must be 
treated as ancestral property. 
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NGA YANJE v. EMPEROR. 

Petition under section 70(a) and (b.) of Act 
XVIII of 1884 as amended by Act XXV of 
1899, for revision of the decree of A, H. 
Parker, Esquire, officiating Divisional Judge, 


Jullundur Division; dated the 3rd May 1902. 


Mr. Beni Fershad, for the Petitioner. 

Mr. Fazal Elahi, for the Respondents. 

Judgment.—tt i is not disputed that 
the land in suit was taken by Imam Din in 
exchange for ancestral lind, and that being 
so, itis clear that it must be treated as 
aucestral property. The counsel forthe res- 
pondents admits that he cannot support the 
judgment of the Divisional Judge, which is 
based upon an erroneous view of the principle 
applicable to cases such as the present. That 
principle has been laid down in a Division 
Bench decision of this Court (Civil Appeal 
No. 304 of 1897) in these terms :— 

“Tn the case of-an exchange, the character 
of the land acquired would bə that of the 
land parted with, and if the latter were 
ancestral, the acquired land would be equally 
ancestral.” 

I hold, therefore, that the land in suit is 
ancestral property qua the plaintiff ; and I 
accordingly accept. this revision and setting 
aside the decree of the lower appellate Court, 
remand the case for decision on the merits. 

The costs will follow the event. 

Revision allowed, 





(s. c. U. B.R, 1910; Cr. P. C., 8.) 
UPPER BURMA JUDICIAL COMMIS: 
SIONER’S COURT. 

ORIMINAL Reviston No. 692 or 1909, 
January 20, 1910. 

Present: —Mr. Shaw, J. O. 

NGA YAN EH—Appticant 
versus 
EMPEROR—Opposits Party. 

Penal Code (Act XLV of 1860), ss. 880, Hl4— 
Dealing with proper ty after theft-—Restaving ‘stolen 

property to owner, not ‘disposing of. 

The accused restoréd to thé ownors jewellery, which, 
there was some ground for suspecting, had been stolen 
by hia son. The accused was-sent for trial as he 
would not explain from whom he got the property so 
returned. The Magistrate’s~ finding- was that the 
motive of the accused was to séve his son from being 


. punished and that his‘¢ondnct in returning the pro- 


perty and then denying. it with this object. amounted 
to ‘assisting the act done by his son’. The accused 
was convicted under sections 414/380 of the Indian, 
Penal Code: 
Held, that the neonsed had committed no offence. 
Dealing with the stolen property after the theft 
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was committed would not amount either to theft or 
to abetment of theft. 

In section 414, Indian Penal Code, the words ‘dis- 
posing of? must be interpreted by the light of the words 
they are associated with, viz., ‘concealing’ and ‘making 
away with,’ and they cannot be taken to includo 

‘restoring to the owners’: 


Mr. J. O. Chatterjee, for the Applicant. 


Judgment.—The applicant, Yan E, 


was convicted by the Sub-Divisional Magis- 
trate “under sections 380 and 414,” Indian 
Penal Code, and sentenced to 45 days’ 
rigorous imprisonment. 

What the Magistrate found applicant to 
have done was to restore to the owners some 
Rs. 250 worth of jewellery which had been 
stolen from his sister-in-law, Mi O, and her 
husband, Chaw Ge. Applicant himself, a 
man of 50, was not-suspected of having com- 
mitted the theft or of having had a hand in 
it at all. 

There was some. ground for suspecting 
applicant’s son, Po Hnit. There was evi- 
dence that he pawned two pieces of metal 
resembling some of the stolen property, and 
there was evidence that applicant, on being 
informed of this, promised to get the stolen 
property back from his son. Confirmation 
was supplied by the fact that applicant re- 
turned the property. 

The Magistrate said that the Police sent 
applicant for trial because applicant would 
not explain from whom he got the property he 
returned. 

Applicant in fact denied having ever return- 
ed the property. 

-The Magistrate’s paalun was that ap- 
plicant’s motive was to save his son from 
being punished, and he was of opinion that his 
conduct in returning the property and then 
denying it with this object amounted to 
“assisting the act- done by his son.” 

Apparently he thought that this brought 
applicant either under section 380 or section 
414, and it did not matter which. 
| On appeal the Sessions Judge altered the 
conviction to one, under section 414. It is, 
of course, quite plain that section 380 could 
not apply. Dealing with the property 
after the theft was committed would 
not amount either to theft or to abetment of 
theft: a reference to the definitions of 
theft and of abetment is sufficient to show 
that. Butthe Sessions Court’s judgment does 
not explain what considerations led the learned 
Judge to think that section 414 applied, 
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On the face of it section 414 seems to refer 
to assistance given to a thief to enable him to 
conceal the stolen property or convert it to 
his own uses. 

The langnage used is Gauni assists 
‘concealing, or disposing of or making 
away with.” The ordinary canon of con- 
struction is that “when two or more words 
susceptible of analogous meaning are coupled 
together noscitur a soeiis, they are understood 
to be used in their cognate sense : they take 

as it were their colour from each other,” e.g. 
“an act which made it felony to break and’ 
enter intoa ‘dwelling, shop, warehouse or 
countinghouse,’ would not include a workshop, 
but only that kindof shop which had some 
analogy with a warehouse, that is one for the 
sale of goods.” “ On the same principle an . 
Act which prohibits the ‘ taking or destroying’ 
the spawn of fish would not include a ‘ taking’ 
of spawn for the purpose of removing it to 
another | bed; for the word ‘destroying’ with 
which ‘taking ’ is associated indicates that 
the taking which is prohibited is dishonest or 
mischievous.” 

So the general word which follows particular 
words of the same nature as itself takes its 
meaning from them, and is presumed to be 
restricted to the same genus as those words. ` 

‘The 11 Geo. IT, C. 19, which authorizes 
the distress for rent of * corn, grass or other 
product’ growing on the demised lands, in- 
eludes only products similar to grass and corn, 
but not young trees, which, though unques, 
tionably products of the land, are of a different 
character from the products specified by the 
earlier terms.” “The 3 and 4 Will. IV, C. 
90, s. 33, which enacted that the owners of 
“houses, buildings and property other than 
land,’ rateable to the poor should be rated at 
thrice the rate imposed on the owners ot the 
land, was held confined to that kind of 
‘property other than land’ which was ejusdem 
generis With houses and buildings and that a 
Railway, a canal with its towing paths... 


“e... Were not comprised in the expression 


but were rateable as land.” 

These extracts from Maxwell on the In- 
terpretation of Statutes,* where many other 
instances are given, suffice, | think, to show 
that in the case of section 414, Indian Penal 
Code, the words “ disposing of” must be in- 
terpreted by the light of the words they are 


associated with, viz, “ concealing’? and 
* 4th Edn.; pages "489 seng. 
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“making away with,” and that they cannot be 
taken to include “ restoring to the owners.” 

Tt is to be observed that section 215 pro- 
vides a’special punishment for restoring to 
the owners, fora consideration, unless all 
means are used to cause the apprehension of 
the offender. 

The mere restoraticn by itself is not made 
an offence. Again section 201 punishes the 
causing of evidence of an offence to disappear 
or giving false information respecting an 
offence,—with the intention of screening the 
offender. 

But it is difficult to see haw the restoration 
of stolen property to the owners could be 
regarded as causing evidence of the offence to 
disappear. 

And I do not think it would be either fair 
or permissible to convict applicant of giving 
false information under this section, merely 
because, with 4 view to save his son, he denied 
all knowledge of the restoration when required 
to explain it. 

Of course, the applicant was not charged 
with an offence under section 201. But I do 
noi consider that it would have been proper fo 
charge him with such an offence. 

It is to be noted that, as far the proceed- 
ings show, applicant was under no legal obliga- 
tion to give information of the offence of 
theft of jewellery.—(Section 7, Village Act, 
and section 2u2, Indian Penal Code.) 

It follows from the foregoing that, in my 
opinion, the applicant committed no offence. 

The conviction and sentence are set aside, 
and the applicant is acquitted of voluntarily 
assisting in the disposal of stolen property,— 
(Section 414, Indian Penal Code.) 

He has been released on bail. 
bond is cancelled. 


The bail 


Oonviction set aside. 





(s. o. 59 P. R., 1910.) 
PUNJAB CHIEF COURT. 
Orr Reviston No. 169 or 1910. 
May 27, 1910. 
_  Present:—Mr. Justice Johnstone. 
Musammat UMDA—DEFENDANT-—PRTITIONER 
VveTsSUs 


DELBAGH RAI— PLAINTIFF—RESPONDENT, 
Limitation —Punjab Loans Limitation Act (I of 
1904), art. 57—"Deposit’, meaning of. 
On 31st March 1902, one M sold property to G for 
a part of debt due to plaintiff. G undertook to pay 
the said debt to plaintiff who agreed to look to 
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G for it. On 18th February 1908, plaintif sned G’s 
widow for the sam. Defendant pleaded that the 
monoy having been left with G. as a deposit, the suit 
was time-barred: 

Held, that the suit was within time. 

Tt was a suit for money payable for money lent 
and article 57 of the Limitation Act, read to- 
gether with the Punjab Act 1 of 1904, applied. The 
test, whether there was a deposit, is whether M 
remained liable to plaintiff, and so retained some sort 
of dominion over the purchase-money in G’s hands, 
It being not so, the case was one of merely transfor 
from one person to another of liability for debt, and 


_ not of deposit. 


Petition under section 70 (1), (a) of Act 
XVIII of 1884, as amended by Act XXV of 
1899, for revision of the decree of Major G. 
O. Beadon, Divisional Judge, Hoshiarpur 
Division, dated the 19th March 1909. 

Mr. Fazl-i- Hussain, for the Petitioner, 

Mr. Ram Bhaj Datta, for the Respondent.” 

Judgment.—On 3lst March 1509: 
one Musammat Miro, guardian of certain 
minors, sold property to Ghulam Ahmad 
Khan, deceased, husband of defendant, for 
Rs. 368-8-0, part of the minors’ debt to 
plaintiff, and it is alleged that the purchaser 
undertook to pay off that debt and that plaine 
tiff agreed to look to him for it. Now on 18th 
February 1908, plaintiff sues the widow for 
Rs. 363-8-0 plus interest, total Rs. 510. It 
seems that the deed of sale was deposited 
with plaintiff. 

Defendant pleaded limitation and among 
other pleas also objected to paying interest. 
The tirst Court framed issues and held that 
the suit fell under article 59, Schedule I, 
Limitation Act or article 61, and. so was 
within time; that plaintiff released the 
vriginal debtors because Ghulam Ahmad 
Khan undertook lability; that plaintiff's 
suit for money lies, in that the title-deed was 
deposited with the plaintiff merely as 
“evidence”; that Ghulam Ahmad Khan 
never paid the money: and that interest is 
claimable. 

The learned Divisional Judge on appeal 
confirmed the decree of the first Court, 
holding that Ghulam Ahmad Khan did incur 
a debt to plaintiff of Rs. 363-8-0; that the 
money must. be taken as a loan by plaintiff to 
him ; and that article 59 aforesaid applies. 

Defendant applies for revision on the 
ground that the sale-deed shows that the 
sum of Rs. 363-8-0 was left with Ghulam 
Ahmad Khan as a deposit; that he paid off 
this sum in his life-time; and that the suit 
is time-barred, 
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Now,in my opinion, though the deed of 
sale does state that the purchase money is to 
be a deposit in the hands of the purchaser 
for payment to plaintiff, it does not follow 
that this is a correct description of the trans- 
action. In the plaint it is said that Ghulam 
Ahmad Khan “apne zimme manat karke” 
credited it in the minors’ account and got it 
entered in plaintiff’s bahi as debt due by 
himself to plaintiff. This is also the finding 
of the first Court as to what really happened, 
and the finding is corroborated by plaintiff's 
own conduct in suing only Ghulam Ahmad 
Khan’s widow and by her conduct in not 
objecting that the minors’ vendors aforesaid 
were also liable. 

‘ To my mind the test whether there was a 

deposit” with Ghulam Ahmad Khan of 
Rs. 363-8-0 is whether the minors remained 
liable to plaintiff, and so retained some sort 
of dominion over the purchase-money in the 
purchaser's hands. As they did not so remain, 
and asthey had no further concern with the 
vendee and the purchase-money, the case is 
one of merely transfer from one person 
to another of liability for debt; and apply- 
“ing this test we see that the present is no 
case of “deposit.” 

To decide which article of the Limitation 
Schedule applies, we must read articles 57 to 
4, Article 58 obviously cannot apply, and 
article 60, (deposit under an agreement for 
payment on demand), clearly has no bearing 
here. It is argued by defendant that article 
62 applies (for money payable by the defen- 
dant to the plaintiff for money received by 
the defendant for plaintiff’s use) ; but I am 
unable to agree. This article only applies 
where a defendant has received money which 
in justice and equity belongs to plaintiff under 
circumstances which in law render the 
receipt of it a receipt by the defendant 
for the use of the plaintiff. Nothing of this 
sort has happened here. Here the purchaser 
merely agreed, to assume the position of a 
debtor to plaintiff in lieu of the vendors. 

Turning to the other articles, we find that 
whichever of them applies, the suit is within 
time—see Punjab Act I of 1904. No. 64 is 
hardly applicable because Ghulam Ahmad 
Khan did not himself write bis. liability in 
plaintiff's bahi or sign the statement of it; 
and No. 63 is beside the mark. No. 61 can- 
not apply, as plaintiff has not paid any 
money “for the defendant” in the sense af 
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the term. It is far-fetched totalk of plain- 
tiff paying Rs. 363-8-0 to the minors 
when all he did was to absolve them from lia- 
bility. There remain articles 57 and 59. 
I can see no agreement to pay on demand, 
though, no doubt, there was no agreement to 
the contrary; and I would apply article 57 (for 
money payable for money lent). Ghulam 
Ahmad Khan stepped into the shoes of the 
minors to whom money had been “lent,” and 
thus the Rs. 363-8-0 is “money payable for 
money lent.” 

The suit is thus within time, and there 
seems no reason why interest should not be 
allowed. 

i Petition dismissed with costs. 
Revision rejected. 





ALLAHABAD HIGH COURT. 
Seconp O1vIL APPEAL No. 26 or 1910. 
July 22, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
KANHAIYA. LAL—Praintiyr— 
APPELLANT 
versus 


CHHIDHU SINGH AND OTHERS— [DEFENDANTS 


; — RESPONDENTS, 

Mortgage—Prior and subsequent mortgagee— Decree 
on prior mortgage-~Subsequent mortgagee to pay off that 
decree—Priority over intermediate mortgagee. 

Where a prior mortgagee obtains a decree upon 
his prior mortgage and in Heu of the amount 
of that decree he takes- a subsequent mortgage 
of the same property from the mortgagor, the 
prior mortgage enures to his benefit and he can 
hold it up as a shield against a puisne mortgagee 


. whose mortgage is of a date subsequent to that of the 


prior mortgage. 

Sham Laly, Bashir-ud-din, 28 A, TIS; Alangaran 
Chetti v. Lakshman Chetti, 20 M. 274; Purnamal 
Chand v. Venkata Subbarayabi, 20 M. 486, followed. 

Nakta Ramy. Moti Ram, A. W. N. (1906) 191, not 
approved of. 

Second appeal from the decision of the 
District Judge of Aligarh, dated the 8th of 
October, 1909.. 

Mr. Gulzari Lal, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit brought by the plaintiff-appellant 
for sale upon two mortgages, executed by 
Hira Singh and Gambhir Singh on the 28th 
November 1890. On the 16th of December 
1870, those persors had executed a mortgage 
in favour of Ganga Ram, the predecessor-in- 
title of the plaintiff and the property now 
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sought to be ‘sold was comprised in that 
mortgage. On the 21st June 1884, Ganga 
Ram obtained a decree for sale upon the 
mortgage of 16th December 1870, A sum 
of Rs, 489 remained due on account of the 
decree so obtained and accordingly on the 
28th November 1890, Hira Singh and Gambhir 
Singh execuled a zer-d-peshg? lease for Rs. 409, 
part, of the said amount and they also execut- 
eda simple mortgage-deed for Rs. 95 which 
included Rs. 80 due upon the decree. These 
are the mortgages which the plaintiff seeks 
to enforce. Before the execution of these 
mortgages t.e., on 22nd June 1876, Gambhir 
Singh and Hira Singh mortgaged the same 
property to Panna Lal who is now represent- 
ed by Basdeo and others, defendants third 
party. The only question which we have 
to determine is whether the plaintiff has 
priority over the intermediate mortgage exe- 
cuted in favour of Panna Lal for the amount 
of the decree of 1884 for which the mortgages 
of the 25th November 1890 were executed. 
The Courts below have held that Panna Lal's 
mortgage has priority over plaintiff’s mort- 
gages and have ordered a sale subject to the 
payment of that mortgage. The correct- 
ness of this decision is impugned in this 
appeal and it is urged on behalf of the appel- 
lant that asthe mortgages of 20th November 
1890 were effected in discharge of the decree 
obtained upon the earlier mortgage of 1870, 
the plaintiffcan hold up that earlier mortgage 
as a shield against the intermediate mortgagee 
and is entitled to priority with regard to 
the amount of that mortgage. In our judg- 
ment this contention is well founded. There 
can be no doubt that if a prior mortgagee 
purchases the property comprised in his prior 
mortgage, he must be deemed inthe absence 
of anything to the contrary to have kept the 
pricr mortgage alive and is entitled to priority 
over an intermediate incumbrancer. It is 
equally clear, as held in Sham Lal vy. Bashir- 
ud-din (1), that where a mortgage debt, for 
the recovery of which a decree for sale has 
been obtained, is paid off by a third party 
who takes a subsequent mortgage, the prior 
mortgage enures tothe benefit of the sub- 
sequent mortgagee, and he takes priority 
over an intermediate incumbrancer, On 
principle we can see no distinction between 
the case of a third person taking a subsequent 


mortgage for discharge of a decree on a prior 
(1) 28 A, 778. 
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mortgage and the prior mortgagee himself 
obtaining a mortgage inlieuw of the amount 
of his prior mortgage for which he has ob- 
tained a decree. In both cases it is to the. 
interest of the holder of the subsequent mort- 
gage to keep the prior mortgage alive and it 
must be presumed that his intention was to 
doso. In Alangaran Chette v. Lakshman 
Chetti (2), ib was held that where a mortgagee 
subsequent to theexecution of the mortgage 
deed takes another mortgage in renewal of 
the former deed, he has priority over in- 
cumbrances subsequent to the first deed. In 
Purnamal Chand v. Venkata Subburayabi (8), 
it was held that whena subsequent mort- 
gage was madeto discharge a subsisting prior 
incumbrance, the fact that the said incum- 
brance had taken the form of a decree makes 
no difference on the question of priority. We 
agree with these rulings and we are of 
opinion that where a prior mortgagee obtains 
a deeree upon his prior mortgage and in lieu 
of the amount of that decree he takes a sub- 
sequent mortgage of the same property from 
the mortgagor, the prior mortgage enures to 
his benefit and he can holdit upasa shield 
against a puisne mortgagee whose mortgage 
is of a date subsequent to that of the prior 
mortgage. We are, therefore, unable to agree 
with the view taken in the case of Nakta Ram 
v. Moti Ram (4), if it was intended by that 
ruling to hold that the mere fact of a decree 


‘having been obtained would deprive the 


prior mortgagee of the priority which he 
would otherwise have. In this case, the 
learned Judge of the lower appellate Court. 
was of opinion thatit could not have been 


“the intention of the parties at the time of 


the execution of the mbrtgage-deeds of 1890 
to keep alive the mortgage deed of 1870. We 
do not agree with him. Ifit was to the 
benefit of the prior mortgagee to keep alive 
the prior mortgage and it is manifest that it 
was undoubtedly for his benefit to do so, 
it would be presumed that he intended to 
keep the prior mortgage alive. The mere 
fact of his taking a zer-t-peshg? lease does not 
indicate a contrary intention. So far from 
his intention being notto keep alive the 
prior mortgage, it appears from the terms 
of the zer-¢-peshgt lease that it was his inten- 
tion to keep it alive. It was provided in that 


(2) 20 M. 274. 
(3) 20 M. 486. 
(4) A. W. N. (1906) 191. 


470 


KOKAN v. LAKHOO. 


INDIAN 


document that in the event of possession not 
being delivered over of the property to which 
the zer-2-peshgz lease relates, the lessee would 
be entitled to recover the amount secured by 
the lease by sale of the property which the 
decree of 1884 had directed to be sold. We 
are accordingly of opinion that the plaintiff 
has priority over the mortgage in favour of 
Panna Lal in regard to the amount of the 
prior mortgage of 1870 which was included 
in the subsequent mortgage made in 1890. 
Panna Lalor his representative would be 
liable to the extent of the amount payable 
underthe mortgage of 1870 for which the 
decree of 1884 was passed and for interest 
at the rate allowed by that decree and they 
can redeem the plaintiff’s mortgage upon pay- 
ment of that amount only. Both parties are 
agreed that a sum of Rs. 689-3 is the total 
amount parable under the prior mortgage 
for which the plaintiff has priority over the 
mortgage of 1876 executed in favour of Panna 
Lal. The deeree of the Court below should. 
therefore. be varied to this extent that the 
legal representatives of Panna Lul would be 
entitled to redeem the plaintiff upon payment 
to him of Rs. 689-3 and interest thereon at 
6 per cent. per annum from the dale of the 
suit till the date of payment. We accord- 
ingly modify the decrees of the Courts below 
and in lien thereof make a decree in the 
plaintiff’s favour for recovery of the amount 
found to be due to him by the Courts below 
upon his mortgeges of the 28th November 
1890 and we declare that out of the said 
amount he has priority over Panna Lal for 
Rs. 689-3 and for interest thereon at the rate 
of 6 per cent. per annum from the date of the 
suit till date of payment. We further de- 
clare that upon the defendants third party, 
the representatives of Panna Lal, paying to 
the plaintiff aforesaid the sum of Rs. 689-3 
together with interest thereon at 6 per cent. 
per annum from the date of suit till the date 
of payment within three months from this 
date, the plaintiff will be entitled to pay on 
account of the mortgagein favour of Panna 
. Lal dated the 22nd June 1876 the amount 
due upon that mortgage as well as the afore- 
said sum of Rs. 689-3 with interest as afore- 
said within a further pericd of three months 
and upon such payment he will be entitled to 
bring to sale the mortgaged property for the 
amount so paid by him as well as the 
amount of his own mortgage unless the said 


OASES, [1910 


amounts are paid by the defendants other than 
the represéntatives of Panna Ial within a 
further period of three months. If the 
amount of his mortgage is not paid within. 
the period aforesaid, he may, if he so chooses, 
sell the mortgaged property for the amount 
of his mortgages of 1890 together with 
costs, subject to the mortgage in favour 
of Panna Lal for the amount due under 
that mortgage as well as the sum of 
Rs. 689-3 aforesaid. Under the circum- 
stances, we make no order as to the costs of 
this appeal. 
Appeal allowed. 





(s. c. 60 P. R. 1910; 92 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civiu Appeat No. 870 or 1908. 
May 28, 1910. 
Present:—Sir Arthur Reid, Kt., Chief Judge, 
and Mr, Justice Ryves. >: 
Musemmat KOK AN—Praintire——APPELLANT 
Lersus 
Musammat LAKHOO AND OTHERS— 
Derexpants——ReSPONDENTS. 

Custon—CGhirths of Kangra Tahsil—Succession— 
Sister's—Right to contest alienation by widow. 

Among Ghirths of the Kangra Tahsil and District, 
in the absence of agnate collaterals,a sister of the 
last male owner is entitled to inherit, and has a right 
to a declaration that an alienation by the. widow of 
such owner will not affect her rights on the death of 
the widow, 

Further appeal from the decree of Maior 
G. C. Beadon, Divisional Judge, Hoshiarpur 
Division, dated the 21st May 1908. 

R. S. L. Sukh Dial, for the Appellant. 

Bakshi Tek Ohand, for the Respondents. 

Judgment.—The parties are Ghirths 
of the Kangra tahsil and District and the 
questions for consideration are—-(1) whether 
the sale by the widow of the last male owner 
was fer necessity; (2) whether, if it was not 
for necessity, the sister of the last maleowner 
is entitled to a declaration thatit does not 
affect her rights on the death of the widow. 

Both Courts below have held that nevessity 
for the sale has not been established and we 
concur in this conclusion. No serious attempt 
to establish-necessity was, in fact, made. 

On the second questicn the following 
authorities were cited:— 

(1)—Mussammat Bhupia v. Jamna Das (1), 
in which it was held that under Customary 

(1) 80 P. R. 1886. 
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law in the Delhi District, or Civil Division 
remoteness of collaterals did not prevent 
their asserting their right to the estate of 
the last male owner on the re-marriage of 
his widow, the general rule being that 
succession passes to the next heir without any 
restriction as to the degree of relationship, 
provided the heirs are descended from an an- 
cestor of the deceased owner. 

(2) Prem Singh v. Musammat Ramon (2), 
a case from Ferozpore, in which it was held 
that as alienations by widows stand on an 
entirely different footing from alienations by 
childless proprietors, the next reversioner, 
however remote, can sue to contest the for- 
mer class of alienation. 

(3) Musammat Dyan v. Jai Ram (8), in 
which it’ was held that Brahmans of Gujrat 
were governed by Customary Law, which did 
not entitle sisters to succeed with sister's 
sons. 

(4) Musammat Rakhi v. Musammat Fatima 
(4), in which it was held that among Kan- 
wali Arains of the Lahore district, the daugh- 
ter of the brother of the last male owner could 
not interfere with an alienation by the widow 
of the latter, the niece not being a “legal 
heir,” and the term aulad standing by itself 
denoting only males related through males. 

(5) Atma Ram v. Nauranga (5), in which it 
was held that a widow holds the land of her 
husband for a special purpose, her owa 
maintenance, and has not the entire interest 
for the time being, her interest terminating 
wholly at her death as the utmost limit, ex- 
cept where she has alienated for necessity. 

(6) Sher Muhammad Khan v. Muhanvmad 
Khan (6), a case of Manuzat Pathans of the 
Ajnala tahsil, Amritsar, in which it was held 
by Roe, C. J., that, though a daughter might 
succeed in the absence of true warisan, the 
mere expectation of succeeding did not en- 
title her to control the acts of the widow in 
possession of the estate. Chatterji, J., did 
not concur in, or dissent from, this part of the 
judgment. 

(7) Shaman v. Sarda (7), in which it was 
held that there was no customin the Kangra 
district by which the estate of a childless 


proprietor escheats, on the death of his widow, 
(2) 11 P. R. 1888. 
(3) 47 P. R. 1890. 
(4) 89 P. R. 1892. 
(5) 24 P. R. 1894. 
(6) 5 P. R. 1895: 
(7) 61 P. R. 1898, 
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to the village community, or the owners of 
the sub-division in which the land is situate, 
and that anyone suing to set aside a trans- 
fer by the widow must succeed or fail on his 
own title. 

(8) Shaman v. Musammat Sharman (8), 
in which it was held that among Chamar Jats 
(Muhammadans) of tehsil Lodbran, Multan, 
sisters were entitled in preference to collater- 
als descended from the great-great-grand- 
father of the deceased proprietor, Muhammadan 
Law being applicable in the absence of estab. 
lished custom. 

(9) Bishen Singh v. Bhagwan Singh (9), in 
which it was held that among Hindu Juts of 
Raipur, Ambala, sisters ofa sonless proprietor 
were entitled to his estate in the absence of 
near collaterals, the parties not being govern- 
ed by strict Hindu Law and instances of 
sisters having taken having beon established. 

(10) Sher v. AlamSher (10), in which it 
was held that among Sheikh Tewanas of 
tahsil Khushab, Shahpur, a gift bya senless 
proprietor of half his ancestral land to his 
sister’s son was valid, though he had agnatic 
crllateral heirs. 

(11) Ballu v. Gur Dayal (11), in which it 
was held that, among Ghirths of Tika Bone- 
her of the village of Baldhar, Kangra, ‘a child- 
less male proprietor could bequeath land to 
his sister’s son who had rendered service to 
him, and that the legatee could not be ousted 
by ownersofthe Tika who were not in any 
way related to the testator. 

(12) Chiragh Bibi v. Hassan (12), in 
which it was held that among (Chelan 
Arains of the Lahore District a daughter was 
by custom entitled, if heir to her father, to con- 
test an alienation of his estate by his widow, 
her step-mother, and that where both males 
and females succeed, avlad includes both. 

(13) Lahort v. Radho (18), in which it was 
held that among Ghirths of Kangra a widow 
was entitled to succeed collaterally to any 
property, to which her husband could have 
succeeded, and that a widow so entitled could 
contest an alienation made by the widow of 
a collateral. The judgment ran— It would, 
wethink, reduce the plaintiff's right of inherit. 


ance to a mere force if it were held that in 
o 117 P. R. 1901; 182 P. L. R. 1901. 
(9) 28 P. R. 1904; 64 P. L, R. 1904. 
(10) 94 P. R. 1905; 51 P. L. R. 1905. 
(11) 95 P. R 1905; 47 P. L. R. 1905. 
(12) 19 P. R. 1906; 70 P. L. R. 1906, 
(13) 72 P. R. 1906, 
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this suit she is not competentto question the 
mortgage set up by the defendants.” Sue- 
cession being reciprocal, alienating widow 
could have succeeded’ to the suing widow, 
and it was not suggested that the suing widow 
had more than a widow's estate. 

(14) Gurditta v. Jas Singh (14), in which 
Rattigan, J., held that among Thakar Rajputs 
of the Dada Siba Jagir, Kangra, a custom 
entitling a sister's son to inherit, in pre- 
ference to the Jagirdar ala malik, had not been 
established. 

As remarked by the learned Divisional 
Judge, no reference was made in this judg- 
ment to Ballu v. Gur Dyal (11) above cited, 
and, moreover, the learned Judge found that 
the record contained no evidence in support 
of the custom set up. 

(15) Sawan v. Sahib-Khatun(15), in which 
it was held that among Panwars of mauza 
Bhotapir, fazsil and district Muz.ffargarh, 
a sister succeeds to ancestral property in pre- 
ferenco to the collaterals in the fifth degree 
of her deceased brother. 

(16) Section 24, Rattigan’s Digest, to the 
effect that sisters are usually excluded. 

(17) Section 59, Rattigan's Digest, to the 
effect that a proprietor can alienate ancestral 
immovable property at pleasure if there is, 
at the date of alienation, neither a male de- 
scendant nor amale colluteral in existence. 

(18) Section 61, Rattigan's Digest, to 
the effect that a female in possession of im- 
moveable property acquired from her hus- 
band, father, grandfather, son or grandson, 
otherwise than as a free and absolute gift, 
cannot ordinarily alienate it permanently, 

(19) Roe’s and Rattigan’s Tribal Law, 
page 140, to the effect that in Kangra the 
right ‘of daughters to succeed as heirs is no- 

where recognised under any circumstance. 

(20) Kangra Settlement Report of 1865 
—1872, page 103, to the effect that Sapindas 
only, except among Gaddis and Kanets, can 
object to a gift by a sonless proprietor to his 
daughter. 

(21) Civil Appeal No. 1357 of 1898, unre- 
ported, in which it was held, in a suit among 
Brahmins of tashil Palampur, Kangra, that 
the record contained no evidence on which a 
succession so unusual as that of a sister’s son 
could be decreed ; and that neither the Kan- 

(14) 72 P. R. 1907. 

(15) 44 P. R. 1909; 67 P, L. R. 1909; 69 P. W. R. 
1909 ; 2 Ind. Cas. 71. i 
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gra Settlement Report nor any other authority 
was in favour of it. 

(22) Civil Appeal No. 738 of 1901, unre- 
ported, in which it was held that among 
Hindu Rajputs of Kangra tashil daughters 
succeeded to their fathers’ self-acquired pro- 
perty in preference to collaterals. 

(23) CivilAppeal No. 1424 of 1907, in 
which it was held that among Suds of Kulu, 
whether governed by Hindu Law or by custom, 
daughter’s sons inherit in preference to 
nephews and grand-nephews. 

Onremand*by the lower appellate Court 
two instances were proved. In one of these a 
sister was allowed by the reversioner to in- 
herit as long as she remained single. In the 
other sisters inherited in default of all heirs. 
The latter instance alone is directly’in point. 

The pleader for the respondents contended 
that in the latter case the estate consisted 
of 8 kanals of barani land only, and that it 
was not of sufficient value for the Crown to 
claim. 

In this case there is an absolute absence of 
agnate collaterals and such absence is so un- 
common that instances of the succession of 
exclusion of sisters under these circumstances 
are naturally very infrequent, but it is signifi- 
cant that no instance of the exclusion of a 
sister by the Crown or by village proprietors 
has been established, except in so far as Gur- 
ditta v. Jai Singh (14) is an authority, the 
finding being that in that particular case “the 
burden of proving that a sister’s son was an 
heir had not been discharged. 

The Divisional Judge, who found in that 
ease that the burden of proof had not been 
discharged, is the Divisional Judge who has 
found in this case, concurring with the Court 
of first instance, that the burden of estab- 
lishing the sister’s right to inherit after 
the widow has been discharged, and, in 
our opinion, the finding must be maintained, 
the weight of authority and of evidence 
being in favour of it. The second branch of 
the question, whether the sister can restrain 
the widow's dealings with the property must, 
in our opinion, be answered in the affirmative. 
Ohiragh Bibi v. Hassan (12) and Lahort v. 
Radho (18) are directly in point, and we concur 
in the reasons recorded in the extract from the 
latter case above cited for holding that the 
sister is not deprived of the right to protect 
her reversionary interest, usually inseparable 
from such interest, merely by reason of the 
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fact that she is entitled under exceptional 
circumstances only viz., on failare of all male 
collaterals. 

The ratio decidendi in Musammat Rakhi v.. 
Musammat Fatima (4) was that the sister had 
failed to prove that she could inherit in the 
presence of collaterals except with their con- 
sent, and there is consequently no real conflict 
between that decision and Chiragh Bibi v. 
Hassan (12), in which, as above stated, it was 
held that a femaleentitled to inherit is includ- 
edin aulad. For these reasonswehold that the 
sister was entitled to the declaration sought 

-by her and we decree the appeal and restore 
the decree of the Court of first instance. 

The purchasers-respondents will pay the 
appellant’s costs of all Courts. 

-~ Appeal allowed. 





CALCUTTA HIGH COURT. 
conp Cryin Appeat No. 2169 or 1902. 
August 4, 1910. 
Pea Me. J ustice Woodroffe and 
` Mr. Justice Teunon. 
TARA PROSAD MANDAL—Puarstirr— 
APPELLANT | 
versus 


KRISTO PROSAD PANDA—Ds EFENDANT— 


RESPONDENT. 

Mortgage—Priority—Subrogation—Lis pendens— Keep- 
ing alive earlier mortgage— Intention—Presumption. 

Where the. plaintifs mortgage was subsequent 
to, ind taken dwing the pendency of, the mort- 
gage suit instituted by defendant No. 4, but the 
monies lent on the plaintifi’s mortgage went to- 
wards- the payment of the prior mortgages, which 
though subsequent to the mortgages ofthe defen- 
dant No. 4, were prior to the mortgage suit of 
the defendant No. 4: Held that, there was no new 
transaction nor dealing with the property during 
the pendency of the suit, that all that happened 
was that the plaintiff took over mortgages which 
had come into existence prior to the mortgage suit 
of defendant No. 4 and thereby became subrogated 
to the rights of.those’ mortgagees who obviously 
could not hayo been bound by the doctrine of lis 
pendens, and that the plaintiff also could not have 
been so bound:. 

Held, also, that in the absence of evidence to the 
contrary, the presumption is that the plaintiff 
intended to keep those earlier mortgages alive 
for his benefit. 


Appeal from the decree of the District ” 
Judge of Midnapore, dated July 20, 1908, 
modifying that of the First Munsif of Contai, 
dated September 30, 1907. 

Babu Jotindra Noth Sen for Babu Kally 
Kissen Sen, for the Appellant. 

Babu .Sarat. Chandra Khan, for. Babu 
Bidhu Bhushan Ganguly, for the Respondert. 
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Judgment. 

“ Woodroffe, J.—The judgment of the Munsif 
in this case has been reversed by the Dis- 
trict Judge, on the ground that the plaintiff 
was not, by reason of the doctrine of lis pen- 
dens, entitled to redeem the defendant No. 4. 
That doctrine, however, does not, in my 
opinion, operate with that effect, because, 
although itisafact thatthe plaintiff’s mortgage 
was subsequent to, and taken during the pen- 
dency of, the mortgage suit instituted by the 
defendant No. 4, the monies lent on the plain- 
tiff’s mortgage went towards the payment of 
the prior mortgages, which though subse- 
quent to the mortgages of the defendant No. 
4, were prior to the mortgage suit of the defen- 
dant No. 4. There was, therefore, no new tran- 
saction nor dealing with the property during 
the pendency of the suit. AJI that happened 
was that the plaintiff took over mortgages 
which had comeinto existence prior to the 
mortgage suit of the defendant No.4 and 
thereby became subrogated to the rights 
of those mortgagees. Those mortgagees ob- 
viously éould-not have been buund by the doc- - 
trine of Iis pendens, and the plaintiff who 
took over those mortgages could not have been 
so bound. 

Then, it has been argued that we sheuld 
come to the conclusion that the plaintiff. in- 
tended to extinguish those earlier securities 
which were paid off by the money which he 
advanced, But, in the absence of evidence to 
the contrary, the presumption is that he in- 
tended to keep those earlier mortgages alive 
for his benefit. i 

Another question has been raised before. 
us in argument, that is, ib has been con- 
tended -on behalf .of the defendant that he, 
as the purchaser of the property and the 
holder now of the equity of redemption, 
stands in the shoes of the mortgagor and 
that he has a prior right to redeem over 
the plaintiff. It is unnecessary to express 
any opinion upon this point, because this is 
a case which has never been made during any. 
part of the proceedings. It is not found 
in the issues which were framed, nor dis- 
cussed in the judgment of either of the 
lower Courts. 


In these circumstances I wouldset aside the 
judgment of the District Judge and restore 


that of the Munsif with costs. 
Teunon, J.—I agree. 


Appeal allowed, 
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FAZAL ILAHI V. HABIE BAKHSH, 
(s. c. 6L P. R. 1910; 90 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
MISCELLANEOUS First Civis ArpeaL No. 949 
or 1907. 
May 5, 1910. 

Present:—Mr. Justice Scott-Smith. 
FAZAL ILAHI—PLAINTIFF——ÅPPELLANT 
versus 
HABIB BAKHSH AND oruers—Derenpayts 
—— RESPONDENTS. 

Exccution of decree—-Devolution of some decretal rights 
upon judgment-dedtor, effect of —Euecution of decree by 
one of several decree-holders allowed to the extent of his 
share~—Civil Procedure Code (Act KIY of 1882), s. 231. 

Where subsequent toa decree, a portion of the 
rights to which the decree relates dovolves either by 
inheritance or otherwise upon the judgment-debtor, 
or is acquired by him under a valid transfer, the 
decree does not become incapable of execution, but 
is extinguished only pro tanto. 

A co-plaintiff can obtain execution of decree 
according to the extent of his interest in the estate. 

Section 231 of the old Code of Civil Procedure refers 
to cases where a decree is passed jointly in favour 
of more persons than one, and one or more of such 
persons apply for execution of the whole decree for 
the benefit of all. 

. Miscellaneous firet appeal from the order 
of Lala Damodar Das, B. A., District 
Judge of Delhi, dated the 19th July 1907. 

Mr. Chunt Lal, for the Appellant. 

Mr. Balwant Rai, for the Respondents. 

Judgment.—tThe facts of this 
execution case are not very fully stated in 
the judgment of the learned District Judge. 
The original decree-holder was Musammat 
Fakhrun-nisa; and the judgment-debtors were 
Rahim Bakhsh, Rahman Bakhsh, Qadir 
Bakhsh, Habib Bakhsh and others. The decree 
was for one-fourteenth share of the pro- 
perty of Karim Bakhsh, deceased. Musammat 
Fakhrun-nisa died, and the following persons 
were entered upon the record as her legal 
representatives;—~ 

Ahmad Bakhsh (decree-holder’s husband), 

Hibib Bakhsh (brother), and 

Musammat Shams-un-nisa and Allah Bandi 

(her sisters). : 


Subsequently Musammat Allah Bandi died; 
and the present appellant, Fazal Ilahi, her 
husband, is one of her heirs under the 
Muhammadan Law. He applied for execution 
of the decree against Habib Bakhsh alone, 
one of the judgment-debtors. The lower 
Court has rejected Fazal Ilahi’s application 
‘on the ground that he has a smaller share 
in the estate of the deceased, Musammat 
Fakhran-nisa, than Habib Bakhsh has, and 
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that the other decree-holders also do not 
join him. - À 

We have in this case the curious posi- 
tion that Habib Bakhsh is a decree-holder 
as well as one of the judgment-debtors. 
This fact, however, does not prevent exe- 
cution of the decree as against him. Khudhar 
v. Sheo Dayal (1) is an authority for the 
proposition that where subsequent to a de- 
cree a portion of the rights to which the 
decree relates devolves either by inheritance 
or otherwise upon the judgment-debtor or 


.is acquired by him under a valid transfer, 


the decree does not become incapable of 
execution, but is extinguished only pro tanto, 
This rule of law is sufficiently general to 
comprehend alike cases in which the de- 
cree is for money only and where it is for 
immovable property. 


Mr. Balwant Rai, for the respondents, 
contends that the order of the lower Court 
is one under section 231 of the former 
Civil Procedure Code, and that no appeal 
lies from such an order. In Lakshmi Ammah 
v. Ponnassa Menon (2), it was held that 
an appeal did lie from such an order, tt being - 
one relating to execution of decree within the 
meaning of section 244. Mr. Balwant Rai 
cites on the other side Ratan Lal v. Bas 
Gulab (8), in which the ruling in Lakshmi 
Ammah v. Ponnassa Menon (2) ‘Was distin- 
guished. I should be disposed to follow the 
Madras ruling but the decision on the point is 
not very material, as I consider that the order 
‘of the lower Court was not one under 
section 231, Civil Procedure Code. That 
section refers to ‘cases where a decree is 
passed jointly in.favour of more persons 
than cne and one or more of such persons 
apply for execution, of the whole decree, 
for the benefit of them all. In the pre- 
sent case Fazal Ilahi does not apply for 
execution of the whole decree for thebe- 
neft of all the decree-holders. He’ only 
asks for execution of the decree so far as; 
his ascertained share is concerned. The - 
Privy Council held, in the case reported: 
as Hurrish Ohunder Ohawdhry vw. Kali Sunderi 
Debi (4), that a co-plaintiff could obtain exe- 
cution “according to the extent of her 

(1) 10 A. 570. 

(2) 17 M. 394. 


(3) 23 B. 623. 
(4) 9 ©. 482 (P. GC); 12 0. L. R. 511,10 LA. 4 
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interest in the estate.” I can find nothing 
in the former Code of Civil Procedure 
which bars such an application as the pre- 
sent, and the Privy Council ruling quoted 
above is in support of it. Mr. Balwant 
Rai also urged that before Fazal Ilahi is 
allowed to execute the decree he should 
pay a share of Musammat Fakhr-un-nisa’s 
debts. This would appear to be a matter 
between him and that lady’s creditors, as 
jt is not alleged that the respondent has 
paid off any such debts. J, therefore, hold 
that Fazal Ilahi is entitled to execute the 
. decree against Habib Bakhsh, and I set 
aside the order of the lower Court and 
remand the casethat it be proceeded with 
according to~ law. It will be necessary to 
ascertain whether Habib Bakhsh is in pos- 
session of more than his proper share of the 
property of the deceased Musammat Fakhr- 
un-nisa, for it is admitted on behalf of the 
appellant that if he is not in possession of 
more than his share, then Fazal Tahi is 
not entitled to any relief from him. 

The costs of this appeal will be borne by 
the respondents. Pleader's fees Rs. 20. 

Apreal allowed. 





CALCUTTA HIGH COURT. 
Seconp Crvu, Arrear No. 1220 or 1909. 
August 19, 1910. 

Present — Mr, Justice Chatterjee and 

s Mr. Justice Richardson. 
BALI PANDA AND OTAERS—PLAINTIFES — 
APPELLANTS 
VETEUS 


JADU MONY SANTRA—Dezrenpant— 
RESPONDENT. 

Limitation Act (XV of 1877), Sch. TI, arts. 49, 120— 
Idol—Suit for removal of idols to their new temple 
from defendant's temple, whether a suit for movable 
properly. 

The old temple of the idols of plaintiffs having been 
blown down by a storm, they were placed in tho 
temple of the defendant. Then the shebait-plain- 
tiffs re-built the temple and wanted to bring tho 
idols to it. They were opposed by the defendant. 
Thereupon this suit was brought with the prayer that 
the idols may be taken out of the temple of the defen- 
dant and placed in their own new templo so as to be 
in the custody of the shebait plaintiffs: 


Held, that article 49 of Schedule II of the Limit- 
ation Act, 1877, was not applicable to the suit which 
was not a suit for movable property, that article 
120 would apply as it was a suit for which 
no provision has been made in the Limitation Act, 
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and that the period would run from the time 
when obstruction was made by the defendant 
to the worship of the idols being continued by the 
shebait-plaintiffs. 

Appeal from the decree of the District 
Judge of Cuttack, dated March 5, 1909, modi- 
fying that of the Second Munsif of Puri, dated 
December 23, 1907. 

Babu Khether Mohan Sen, for the Appel- 
lants. > 

Babu Provash Chandra Mitler, for the Re- 
spondent. 

Judgment. 

Chatterjee, J—Thakur Gopi Nath Deb and 
Thakur Raghu Nath Deb were the plaintiffs 
Nos. 1 and 2, the other plaintiffs being the 
shebaits or marfatdars. The allegation in the 
case was that the old temple of these Thakurs 
having been blown down by a storm, they 


were placed in the temple of the defendants 


which was near by. Subsequently on ac- 
count of a dispute between the shebazt-plain- 
tiffs and the defendants, the defendants 
brought a suit for recovery of possession of 
certain lands dedicated to these Thakurs on 
the ground of their being the shebazts or 
marfatdars of these Thakurs and the present 
shebatt-plaintiffs being the pujarts. In that 
suit, one of the principal issues was whether 
these éhakurs were the family thakurs of the 
plaintiffs in that case and it was decided that 
the plaintiffs in that case were not the marfsat- 
dars but that the defendants were the marfat- 
dars of these thakurs. After that, the shebazt. 
plaintiffs re-built the temple of the thakurs 
and wanted to bring them to the new temple. 
They were opposed by the defendants. Hence 
this suit, as stated above, by the thakurs and 
the shebazt-plaintiffs. 

The main prayer in this case is that the 
thakurs may be taken outof the temple of 
the defendants and placed in their own 
‘new temple so as to be in the custody of the 
plaintiffs Nos. 3 to 6. 

The first Court decreed the suit. The 
Court of appeal below has dismissed it on 
the ground that it is barred by article 49, 
Schedule II of the old Limitation Act of 
1877. It has at the same time made a 
declaration in favour of the plaintiffs Nos. 
3 to 6 that they are the custodians of the 
thakurs. 

The decree, therefore, is self-contradictory. 
To say that the plaintiffs are the cnsto- 
dians of the thakurs andat the same time 
that the plaintifs are barred from recovering 
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possession of the thakurs, is a contradiction 
in terms. 

It has, however, been contended before us 
that the judgment of the lower appellate 
Court is wrong andthat article 49 has no 
application to this case. We think that this 
contention is right. 

The suit if itis considered as a suit by 
the thakurs for removing themselves from 
the custody of the defendants to the cus- 
tody of the plaintiffs Nos. 3 to 6, and being 
placed in their new habitdtion, is not, in 
any sense of the term,a suit fora movable 
property. It would bea suit for which no 
provision is made in the Limitation Act 
and would, therefore, naturally come under 
article 120 of the Schedule unless any other 
article also applies. It has been found by the 
learned Judge that obstruction was made 
to the worship of the thukurs being con- 
ducted by the-plaintiffs Nos.3 to 6 during 
the. pendency of the previous suit of 1903. 
The present suit being filed on the 6th Feb- 
ruary 1907 was well within six years and, 
therefore, it was not barred by limitation. 

In this view of the case, itis not neces- 
sary to consider whether the thakur is to 

“be considered a movable property. Besides, 
a thakur has been held to be a juridical 
person, and considering the claim, as it is 
made in this case, I do not see why it should 
not be held that the thakur is a juridical 
person and is, therefore, not amenable in any 
sense to the mischief of article 49. 

It was contended that article 145 might 
apply because under the circumstances the de- 
fendants would be bailees or depositaries. 
It is, however, not necessary to consider 
that question. 
` The appeal is, therefore, decreed with 
costs. | 

Richardson, JI agree that the suit is 
not barred by limitation under article 49. 
Applying either article 120 or article 145, 
the suit is within time. I concur, there- 
fore, in the order proposed by my learned 


brother. 
Appeal allowed. 
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(s. c. 62 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp OCrvie Appran No. 1446 or 1908. 

February 18, 1910. < 
Present:—Mr. Justice Shah Din and 
Mr. Justice Williams. 

SOHNU AND orners— PLAINTIFES— 

APPELLANTS 

versus 

LABHA AND oraurs—Dzrenpants— 

RESPONDENTS. : 

Limitation—Punjab Limitation Act (I of 1900)— 
Alienation by the lust male owner—Suil for possession 
by collaterals after widow's death. 

One B gifted some land to tho defendants in 1881. 
Mutation was effectod in 1883. B, died in 1886, 
leaving him surviving a widow and plaintiffs, his 
collaterals. The widow died 7 months before the 
institution of suit by plaintiffs for possession of the c 
gifted land: 4 

Held, that the suit was not governed by the pro- 
visions of the Punjab Limitation Act (I of 1900). 

Miran Bakhsh v. Ahmad, 145 P. R. 1907, followed. 

Khiali Ram v. Gulab Khan, 70 P. W. R. 1908, dis- 
tinguished. 

Further appeal from the decree of B. H. 
Bird, Esquire, Divisional Judge, Hoshiarpur 
Division, dated the 17th June 1907. 

R. S. L. Sukh Dial, for the Appellants. 

R. B. Bakhshi Sohan Lal, for the Respond- 
ents, 

dudgment.—This appeal has arisen 
out of a suit brought by the plaintiffs for 
possession of 44 kanals, 4 marlas of land, 
which was gifted to the defendants by one 
Bikhari, whose collaterals the plaintiffs are, 
in 1881. Bikhari died in 1886, and left him 
surviving a widow Musammat Rasmon, who 
admittedly died about seven months before 
the institntion of the suit. The gift related 
only to a part of the land owned by Bikhari, 
on whose death Musammat Rasmon succeed- 
ed on the usual life-estate to the rest of his 
property. Musammat Rasmon mortgaged a 
portion of the land in her possession toa 
third party; the plaintiffs contested the 
validity of the mortgage and obtained a 
declaratory decree protective of their rights 
of reversion. 

Since Bikhari was succeeded by his widow 
Musummat Rasmon, admittedly the plain- 
tiffs could not during her life-time bring a 
suit for possession of the land which formed 
the subject of the gift to the defendants in 
188] and the present suit has, therefore, been 
brought after the death of the widow on the 
ground that by custom applicable to the 
parties Bikhari had no power to make the 
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gift in question in derogation of the reversion- 
ary rights of the plaintiffs. The sole 
question, which we have to decide in this 
appeal, is whether the'suit is governed by the 
provisions of the Panjab Limitation Act I of 
1900, and is barred by efflux of time, mu- 
tation in favour of the defendants having 
admittedly taken place on the basis of the 
gift in dispute in 1883. 

The question is concluded by the decision 
of this’ Court reported as Miran Bakhsh v. 
Ahmad (1), in which the point of limitation, 
which arose under circumstance similar to 
those of the present case, is fully discussed; 
and after hearing the respondents’ pleader at 
some length, we see no cogent reason to 

, dissent from that decision, which, moreover, 
has been followed in several subsequent 
Division Bench cases (see among others, 
Civil Appeal No. 142 of 1908, decided on 
20th April 1909, and Civil Appeal No. 767 of 
1908, decided on 11th May 1909). 

The respondents’ pleader contends that the 
ruling -in Miran Bakhsh v. Ahmad (1), is 
erroneous, and in support of that contention 
he relies on the Full Bench case of Khialz 
Ram v. Gulab Khan (2), (Civil Appeal No. 
348 of 1905), decided on 15th December 1906. 
But tWfat case is clearly distinguishable both 
as regards the facts and the law applicable, 
as appears from the judgment of the Full 
Bench delivered by Mr. Justice Rattigan. 
The view of limitation taken by the learned 
Judge in connection with the concrete ex- 
ample given by him in the fourth paragraph 
of that judgment would seem to help the 
respondents, but it was no more than an 
obiter dictum for the purposes of the case 
before the Full Bench, and cannot prevail as 
against the considered decision of the Division 
Bench in Miran Bakhsh v. Ahmad (1), which 
was subsequent in point of time, and to which 
the same learned Judge was a party. The 
mortgage by Rustom Khanin the Full Bench 
case was one without possession; and it was 
rightly held, in accordance with the ruling 
in Devi Ditta v. Pareman (3), that a suit for 
a declaration that that mortgage was void 
except for the life-time of the mortgagor, 
would: long since have been barred under 
Punjab Act, [ of 1900, at the time when the 
suit was brought to control the sale by the 


widow of Rustom Khan, part of the consider- 
- (1) 145 P. R. 1907. 
- (2) 70 P. W. R. 1908. 
(3) 71 P, R. 1898, 
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ation of which was the mortgage in questicn. 
The Fall Bench case, therefore, in no way 
helps the respondents. 

‘We accordingly hold that the plaintiffs’ 
suit is within limitation, and accepting the 
appeal, we set aside the decree of the lower 
appellate Court and remand the case for 
decision on the merits. 

The stamp in the appeal will be refunded; 
and the other costs will be costs of the cause, 


Appeal accepted. 


CALCUTTA HIGH COURT. 
Civiu Rore No. 1529 or 1910. 
June 21, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 

JUGAL MOHINI DASI—~Prritionar 
versus 

SRI NATH CHATTERJEE—Opposire 

Parry. 

Bengal Tenancy Act (VIII of 1885), s. 170 cl, (3) 
—Sale of tenure for arrears of rent—Deposit after sale 
—By whom to be made—Acceptance of deposit on 
previous occasion—Ground for acceptance on subsequent 
oscasion, 

The purchaser of a share in a tenure advertis- 
ed for sale in execution of a decree for arrears of 
entire 16 annas rent against the recorded tenure- 
holder is entitled tə make the deposit of the amount 
under section 170, clause (3) of the Bengal Tenancy 
Act to prevent the sale, because he has an interest in 
the tenure and the interest which ho possesses is void- 
able upon the sale. 

Radhika Nath Sarkar v. Rakhal Raj, 13 C. W, N. 
1175; 3 Ind. Cas. 835 ; 10 C. L. J. 478, followed. 

Observations in Jotindra Mohan Tagore v. Durga 
Dabe, 10 C. W. N. 438 to the contrary are obiter 
dicta. 

If, on a previous occasion, the transferee of a 
tenure had been allowed to make a deposit under 
section 170 clause (3) of tho Bengal Tenancy Act, 
the Court ought to allow him to make a deposit on a 
subsequent occasion. 

Jotindra Mohan Tagore v. Durga Dabe, 10 0. W. N. 
438, followed. 

Rule against the order of the Munsif of 
Krishnaghar, dated January 15, 1910. 

Babus Khether Mohan Sen, Manmatha Nath 
Mukherjee and Probodh Chandra Ohatierjee, 
for the Petitioner. 

Babu D. N. Bagchi, for the Opposite Party. 

Judgment.—We are invited in this 
Rule to set aside an order under section 170, 
sub-section (3) of the Bengal Tenancy Act, 
by which an application made by the peti- 
tioner for leave to deposit the decretal 
amount has been refused. It appears that 
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the petitioner is the purchaser of a half share 
in a tenure. The opposite party is the 
superior landlord of the tenure-holdera and 
in execution ofa decree for arrears of rents 
against the recorded tenure-holders has got 
the property advertized for sale. The peti- 
tioners applied to the Court below for leave 
to deposit the money with a view to prevent 
the sale. The application was opposed by 
the decree-holder on the ground that sub- 
section (3) of section 170 of the Bengal Ten- 
ancy Act had no application. This objection 
has prevailed and the application has been 
dismissed. 

In snpport of the Rule, it has been argued 
that the view taken by the Court below is 
opposed to the decision of this Court in the 
case of Radhika Nath Sarkar v. Rakhal Raj 
(1). In answer to the Rule, reliance 
has been placed upon the observations of 
this Court in the case of Jotindra Mohan 
Tagore v. Durga Dabe (2). In our opinion, 
there is no room for dispute that the order 
of the Court below is erroneous and must be 
discharged. 

To determine whether the petitioners are 
entitled to make the deposit under sub-sec- 
tion (3) of section 170 of the Bengal Ten- 
ancy Act, twoelements have to be taken into 
consideration; namely, first, whether the 
petitioners are persons who have an interest 
in the tenure; and secondly, whether that in- 
terest is voidable on the sale. 

In so far as the first of these elements is 
concerned, there is no question that the 
petitioners have an interest in the tenure. 
In 1904 the deeree-holder made an attempt 
to sell the tenure in execution of a decree for 
arrears of rentagainst the recorded tenants. 
On that occasion the petitioners applied for 
leave to deposit the jadgment-debt under sec- 
tion 170, sub-section (3). Their application 
was opposed by the decree-holder. The 
Court held, however, that the property in 
question was a transferable tenure and that 
the petitioners were interested therein. In 
pursuance of this order the judgment-debt 
was deposited in due course, and the money 
was withdrawn by the decree-holder The 
effect of this decision obviously is that as 
between the landlord and the transferee of 
the tenure, it has been conclusively settled 

(1) 18 C. W. N. 1175; 100. L. J. 473; 3 Ind, Cas, 


K 


835. 
£2) 10 0. W. N. 438, 
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that the transferees have acquired an interest 
in the tenure by purchaser. It may further 
be observed that asthe landlord has with- 
drawn the sum deposited, it is no longer open 
to him to dispute the title of the depositors. 
[Thomas Barclay v. Syed Hossein Ali Khan(8).] 
We may add that in 1905, there was a similar 
attempt at a sale of the property in execution 
of a decree for arrears of rent against the 
recorded tenants. An application was made 
under section 170, sub-section (3) of the 
Bengal ‘Tenancy Act and in support thereof 
the conveyance, which is the foundation of the 
title ofthe petitioners, was produced. On 
that occasion also the deposit was allowed 
to be made and the sale was stayed. On 
neither of these two occasions did the decree- ' 
holder attempt to challenge the propriety 
of the order by an application to this Court: 
It is now suggested that the orders were not 
operative as against him, because he with- 
drew the money deposited, under a protest, 
This contention is evidently unsustainable. 
His objection was overruled and he acqnies- 
ced in the order made by the Court; he made 
no attempt to get the order set aside. It is 
no longer open to him to contend that be- 
cause his objection was held to be unsus- 
tainable on that occasion, his objection in 
the present case has a better chance of 
success. We mustconsequently hold that the 
first element necessary to bringthe case with- 
in the scope of section 170, sub-section (3) 
has been established. 

The second element which requires cm- 
sideration is whether the interest of the peti- 
tioner is voidable on the sale of the pro- 
perty. We invited the learned Vakil for 
the decree-holder to state whether the 
decree was in essence a money decree, and 
whether a sale held in execution thereof 
would pass to the purchaser merely the 
right, title and interest of the judgment- 
debtor and in no way affect the position of 
the unrecorded transferee. He declined to 
make any admission, but stated that the 
decree for rent had been obtained by the 
holder of the 14 annas of putni interest: and 
2 annas of darpuint interest. Hence it is 
obvious that the effect of a sale in execu- 
tion of the decree will be to pass to the 
purchaser the tenure free of the interest 
of the present petitioners. Consequently, 


the interest which the petitioners possess 
(3) 6 ©. L. J. 601. - 
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is voidable upon the sale. This view is 
in accordance with that taken by this 
Court in the case of Radhika NathSarkar 
v. Rakkal Raj (1). Our attention, however, 
has been drawn to some observations, which 
may be interpreted in a contrary sense, to 
be found in the case of Jotindra Mohan Tagore 
v. Durga Dabe (2). We are not prepared 
to accept these observations as an accurate 
exposition of the trne effect of section 170, 
sub-section (3). It may be remarked that 
the observations were in the nature of 
. obiter dicta, because as the learned Judges 
discharged the Rule, it was unnecessary 
to decide what the precise scope of sec- 
tion 170, sub-section (8) might be. We 
may add that if the course adopted by the 
Court in the case of Jotindra Mohan Tagore v. 
Durga Dabe (2) is followed on the present 
occasion, the Rule must be made abso- 
lute. The learned Judges held in that case 
that as on a previous occasion the trans- 
feree of the tenure had been allowed to 
make a deposit under section 170, sub- 
section (3) of the Bengal Tenancy Act, 
the Court below acted correctly in allow- 
ing him to make a deposit on a subsequent 
occasion. Herein 1904 and 1905 the pre- 
sent petitioners were allowed, in spite of op- 
position, to make a deposit under sec- 
tion 170, sub-section (3). There is no rea- 
son, therefore, why on the present occa- 
sion the deposit should not be allowed 
and accepted. 

The result is that this Rule is made ab- 
solute and the order of the Court below dis- 
charged. The petitioners will be at liberty 
to make the deposit under section 170, sub- 
section (3). They are entitled to the costa 
of this Court. We assess the hearing fee at 2 
gold mohurs. 

Rule made absolute. 





(s. c. 66 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Sacos Civit Appeat No. 503 or 1909. 
May 30, 1910. 
Present:—-Sir Arthur Reid, Kr., Chief Judge, 
and Mr, Justice Ryves. 
NABI BAKHSH—Derenpanr—APPELLANT 
Versus Re 
RAM JAWAYA—Ptaintirr—R esponpent, 
Oaths Act (X of 1873), s. 8—Oath affecting third 
person— Competency of Court, 
Where the oath, dictated by the plaintiff, was in these 
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terms: ‘If I lis in saying that I did not strike the 
balance and had paid the debt, may my wife be con. 
sidered to have been divorced from me’; 

Held, (1) that the oath was repugnant to decency 
and purported to affect a third person. 

(2) that the oath, obviously in contravention of 
section 8 of the Oaths Act, was not validated by 
acceptance of the defendant. 

(3) thatthe Court was not competent to tender the 
oath to the defendant and was consequently barred 
from accepting the evidence of the defendant so 
sworn; 

(4) that the acceptance by the defendant did not 


: create a bar to any objection by the plaintiff. 


Ruldu Malv. Bhupa, 36 P. R. 1878, followed. 
Ram Narain Singh v. Babu Singh, 18 A. 46, dissented 
from. 


Further appeal from the decree of Khan 
Bahadar Maulvi Inam Ali, Divisional Judge, 
Jhelum Division, dated the 15th March 
1909. 

Mr. Fazal Ilahi, for the Appellant. 

Mr. Duni Chand, for the Respondent. 

Judgment,.—The question for deci- 
sion is whether the lower appellate Court, 
was right in remanding the suit on the ground 
that the oath taken by the defendant appel- 
lant was in contravention of the terms of 


“section 8 of the Oaths Act X of 1873, and 


that the statement on that oath did not con- 
clude the case. The oath, dictated by the 
plaintiff-respondent, was in these terms: “If 
I lie in saying that I did not strike the bal- 
ance and had paid the debt, may my wife be 
considered to have been divorced from me.” 

This is a far stronger case than those re- 
ported in Ruldu Mal v. Bhupa (1) and Ram 
Narain Singh v. Babu Singh (2), in which 
the oath was taken while the person taking 
it had his hand on his son’s head or arm, and 
we have no hesitation in holding that the 
oath was repugnant to decency and purported 
to affect a third person. 

We see no reason for holding, as was held 
in the Allahabad case, that the acceptance by 
the defendant and his taking the oath dictat- 
ed by the plaintiff validated the oath though 
obviously in contravention of section 8, and 
created a bar to any objection by plaintiff, 
The Court was not competent to tender the 
oath to the defendant and was consequently 
barred from accepting the evidence of the de- 
fendant so sworn aid it was not a case of mere 
repudiation by the plaintiff. 

The course adopted in Ruldu Mal v, Bhupa 
(1), was, in our opinion, the correct course and 
we dismiss the appeal with costs. 


Appeal dismissed 


(1) 36 P. R. 1873. (2) 18 A. 46. 
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PAL SINGH V. BUR SINGH. 
(s. c. 65 P. R. 1910.) 

PUNJAB CHIEF COURT. 
Sxconp Civin Arrear No. 517 or 1909. 
November 9, 1909. 

Present: —Mr. Justice Johnstone. 

PAL SINGH—Derenpant—APPELLANT 

versus 

BUR SINGH AND OTHERS——PLAINTIFFS — 

RESPONDENTS. 

Custom—Alienation -Necessity —Duty of alience ~ 
Marriage and enlistment in the army—Necessary 
purpose. aoe h , 

Tn the case of an alienation by a childless proprietor, 
the qnestion is not what the alienor did with the 
money, but whether the alienee after due inquiry had 
reason to believe that the alienor was borrowing for a 
necessary purpose, for instance, in the particu. 
lar caso whether the alienor really intended to 
marry and to enlist, both of which things were 
natural and proper in a young man of 25. 


Further appeal from ‘the decree of W. A. 
LeRossignol, Esquire, Divisional Judge, 


Amritsar Division, dated the Ist March 1909. 


Hon’ble R. B. Shadi Lal, for the Appellant. 

Mr. Beni Pershad, for the Respondents. 

Judgment.—The facts (or allega- 
tions) need not be repeated here as they 
are set forth adequately in the judgments of 
the Courts below. The question for decision 
is whether the mortgage by Devia in favour 
of Dewa Singh for Rs. 700 was for considera- 
tion and “necessity.” Both Courts are agreed 
that consideration passed in full and on this 
point there can be no doubt, indeed no argu- 
ment on the point was addressed to me. As 
regards “necessity”, the first Court found for 
defendant, who is the minor son of the 
deceased original mortgagee, but instead of 
dismissing the suit, which was not a suit for 
redemption, it granted plaintiffs a decree for 
possession on payment of Rs. 700. 

The lower appellate Court, on the other 
hand, found only Rs. 300, on account of 
expenses for Devia’s projected marriage, 
legitimate, and disallowed the rest, thus 
giving possession on payment of Rs. 300 only. 

Defendant lodges this further appeal, 
urging that the whole was for necessity” 
and plaintiffs file cross-objections in regard 
to the condition of payment of Rs. 300 only. 

After hearing arguments and examining 
the record, I have arrived at the conclusion 
that defendant must succeed. In the first 
place, I can find no motive for the mortgage 
which would make it.liable to be contested 
by plaintiffs. At the date of the mortgage, 
Devia was living with plaintiffs and their 
father and was presumably on good terms 
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with them, and there is really no. proof that 
Devia was a man of immoral life, much less 
that he actually borrowed this money for 
immoral purposes or by way of reckless 
extravagance or wanton waste: cf. Devi Ditta 
v. Sandagan Singh (1). Secondly, the two 
reasons for borrowing are natural and proper 
enough——Devia’s intended marriage and his 
project of enlisting in a cavalry regiment, 
Neither purpose was effected ; but, notwith- 
standing the denial of the girl’s father, I am 


satisfied that Devia did take the preliminary | ' 


steps towards carryingout each: his applying 
for enlistment in a regiment, which would 
necessitate his being ready with some 
hundreds of rupees for his horse, ete., is 
proved beyond doubt, and the agreement 
with Wasawa Singh or the farigh khati (or 
whatever itshould be called) on the file makes 
it clear that Devia did begin negotiations 
about marrying the girl and spent some 
money over it. From the point of view of the 
lender, Dewa Singh, the question is not what 
Devia actually did with the money, but 
whether Dewa Singh after due enquiry had 
reason to believe that Devia really intended 
to marry and to enlist, both of which things 
were natural and proper ina young man of 
25. Isee no reason to doubt his bona fide 
belief: unfortunately he is not here to’ explain 
matters and defendant is a little boy and 
cannot explain. Devia’s general good faith 
is clear from the undoubted fact that, when 
the enlistment project fell through, he spent 
the money on agricultural cattle, which are 
now in the possession of plaintiffs. The Divi- 
sional Judge makes a curious mistake when 
he says the cattle bought by Devia are not 
traced; the Munsif on remand rightly. remarks 
that plaintiffs’ guardian admits that plaintiffs 
have got those cattle. h 

The question about the ontstandings— 
ground 2—-need not be discussed ; it is quite 
beside the mark, 

I dismiss the cross-objections and accept 
the appeal. I would like to dismiss plaintiffs’ 
suit in accepting defendant’s appeal, but I 
cannot do this inasmuch as defendant did not 
appeal against the first Court’s decree. I 
merely accept defendant’s appeal, set aside 
the decree of the lower appellate Court and 
restore that of the first Court, and direct that 
plaintiffs do pay defendant’s costs throughout. 


Appeal allowed. 
(1) 65 P. R. 1900; P. L. R. 1900.p 329.- 
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GOLAP KHAN V. BHOLA NATH MARIK. 


CALCUTTA HIGH COURT. 
Civi Rove No. 721 or 1910. 
May 23, 1910. 

Present: —Mr. Justice Mookerji and 
Mr. Justice Carnduff, 
GOLAP KHAN—Arracatxa CREDITO? 
— PETITIONER 
versus 


BHOLA NATH MARIE AND OTHERS 


—Cvarmasts—Opeosits Panty. 

Land Acquisition Art (I of 1894), s. 54—Reference 
for apportionment—Interest of one of claimants attached 
before reference ~Compromise amongst claimants— 
Abandonment of claim by claimant whose interest was 
attached-—Party—-Attaching creditor, whether should be 
made party in apportionment proceedings—Dismissal of 
his application—Appeal, whether lies—Civil Prosedure 
Code (Act V of 1903), ss. 64,115, O, XXII, rule 10, 

tna reference by the Collector to the Civil Court 
for theapportionment of the compensation moncy 
awarded under the Land Acquisition Act, the dispute 
was amongst three persons, one of whom was A. 
Before the referonce was made by the Collector, the 
petitioner had obtained an attachment upon the fund 
in Court in so far as it reproseuted A’s interest. Jn 
the Civil Court, A pub in a potition of compromiso by 
which he abandoned his claim to the compensation 
money, The petitioner applied to ba mado a party 
but the Judge held that he had no locus standi and 
dismissed his application. The petitioner moved the 
High Court: 

Held, that the order did not fall under section 54 of 
the Land Acquisition Act, as it was not mado between 
parties tothe proceedings before the Judge, and also 
that the order was not made under Rule 10 of Order 
XXII of the Civil Procedure Code, 1908, because, the 
rule deals with cases of assignment etc. of interest 
during the pendency of a suit, but here the interest 
claimed by the petitioner was acquired by him before 
the reforence by the Collector, and that the order 
was not appealable. 


Held, also, that the petitioner was entitled to be 
added as a party on the ground that he was a person 
interested iu the subject-mattor of the litigation and 
that no order ought to have been made for ity dis- 
posal without any opportunity afforded to him to 
establish his claim. 

The, High Court may treat an application for re- 
vision as 2 memorandum of appeal. 

Mahommed Wahid-ud-din v. Hakiman 25, ©. 787; 
20, W. N. 529, (F. B.), relied upon. 


Held, also, that the effect of the compromise was 
to transfer the interest of A to the other claimants 
and that such transfer after the attachment and the 
subsequent delivery of the funds pursuant thereto 
were contrary to the provisions of section 64 of the 
Civil Procedure Code of 1903; that the Court below 
ought not to have given effect to such a, compromise, 
because under Or der XXIII, Rule 10 of the Civil Proce- 
dure Code, the Court must determine whether the 
compromise was lawful before effect is given toit. 

The High Court has ample powers to set matters 
right when the Court below disposed of the question 
of apportionment without affording an opportunity 
to the petitioncr to establish his allegations, 
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Promotha Nath v. Rakhal Das, 11 O. L. J. 420; 6 Ind. 
Cas. 546; Dwarka Nath v, Kisori Lal, 11 O.L.J. 426, 14 
C. W. N. 703; 6 Ind. Cas. 549; Bashi Bibi v. Hanif-ud- 
din, 6 Ind. Cas. 570, rolied upon. 


Rule against the order of the Special Land 
Acquisition Judge of 24-Pergannahs, dated 
January 17, 1910, 

Babu Surendra Nath Guha, 
tioner. 

Babu Shamatul Chandra Datta, for the 
Opposite Party. 


Judgment. —-We are invited in this 
rule to set aside an order by which the Court 
below has declined to investigate the claim 
put forward by the petitioner in an apportion- 
ment case under the Land Acquisition Act. 
The circumstances under which our interfer- 
ence is soughtare not disputed. On the 21st 
August 1909, the Collector made his award 
and as there wasadispute as to the appor- 
tionment of the compensation, he made a 
reference to the Civil Court. The dispute 
was amongst three persons, one of whom 
Amulya Charan Marik, had put forward a 
claim to a third share of the compensation 
money on the 380th June 1909. Before the 
reference was made by the Collector, the 
present petitioner had obtained an attach- 
ment upon the fund in Court in so far as it 
represented the interest of Amulya Charan 
Marik. After the reference and during the 
pendency of the proceedings in the Civil Court, 
onthe 4th September 1909, Amulya- Charan 
Marik put in a petition of compromise 


for the Peti- 


.by which he abandoned his claim to the com- 


pensation money. The petitioner .thereupon 
appeared and applied to be made a party to 
the proceedings. His allegation was that 
the attachment obtained by him affected a 
sum fof Rs. 665-5 out of the share 
which belonged to Amulya Charan Marik. 
This application was opposed by the other 
claimants in whose favour Amulya Charan 
had surrendered his claim. The Land Acquis 
sition Judge held that the petitioner bad-no 
locus stand? and dismissed his application, 
This was followed by an order drawn up in 
accordance wilh the petition of compromise, 
which had been accepted by the original 
claimants. Weare now invited to set aside 
this order on the ground that the petitioner 
was entitled to be heard and that he ought 
to bave been given an opportunity to establish 
that Amulya Charan had awell-founded claim 
to ashare of the compensation money. In 
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answer to this contention, it has been argued 
that the rule ought to be discharged. because 
the orderis appealable. On themerits it has 
been contended that the petitioner has no 

. locus standi, and that in any event as he has 
his remedy by a regular suit, no relief ought 
to be afforded to him in these proceedings. 

In our opinion these contentions are not 
well-founded and must be overruled. In so 
far as the preliminary objection is concerned, 
it is-not necessary to deal with it at any 
length. Reliance has been placed upon 
section 54 of the Land Acquisition Act to 
show that the order is appealable as a decree. 
This contention clearly cannot be substained. 
Section 54 deals with orders made between 
parties to the proceedings before the District 
Judge. The petitioner’ before us was never 
made a party to the proceedings. In fact, 
his application to be madea party was dis- 
missed on the ground that he had no locus 
stand?. It was next suggested that the appli- 
cation might be deemed as made under Order 
XXII, Rule 10, of the Code of Civil Procedure 
of 1908, andthat treated as an order under 
that Rule it wasappealable. It is clear, bow- 
ever, that Rule 10 has no application, because 
it deals with cases of assignment, creation or 
devolution of any interest during the pendency 
of a suit. Here, if thecase ofthe petitioner 

-is well-founded, theinterest which he claims 
was acquired by him before the reference was 
made by the Collector. The petitioner was 
entitled to be added as a party not under 
Rule 10 but on the ground that he was a per- 

.son interested in the subject-matter of the 
litigation and that no order ought to have 
been made for its disposal without any oppor- 
tunity afforded to him to establish his claim. 
The order, therefore, is clearly not appenlable, 
But evenif it were conceded that the order 
was open to appeal, it is clear that there is no 
substance in the objection because it would be 
-open to this Court to treat the application as 
a memorandum ofappeal, as was done by a 
Full Bench of this Court in the case of 
Mahonumed Wahid-ud din v. Hakiman (1). 
The preliminary objection must, therefore, be 
overruled. i 

We must next deal with the case on the 
merits. Thelearned Vakilfortheopposite party 
has contended that the effect of an attachment 
of tbe fund in Court was not to create any 
title in favour of the petitioner and that conse- 

(1) 25 C. 757; 2 C. W. N. 529, 
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quently the petitioner is not entitled, assum- 
ing that his judgment-debtor had any interest 
inthe compensation money, to enforce his 
claim in the present proceedings. In support 
of this view, reliance has been placed upon 
the decision of the Judicial Committee in the 
case of Moti Lal v. Karrab-al-din (2), where 
their Lordships observed thatan attachment 
under Chapter XIX of the Code of 1882 
merely prevents an alienation and does not 
give title. Reference has also been made by 
the learned Vakil for the opposite party to 
the case of Norton v. Yates (3) as an autho- 
rity for the proposition that it cannot be 
affirmed as an inflexible rule of law that the 
moment an order of attachment is served on 
a Garnishee the property in the debt due 
from him is absolutely transferred from the 
judgment-debtor to the judgment-creditor. 
It was observed in the case mentioned that 
the real effect of such an order was to entitle 
the judgment-debtor to tell his creditor that 
he was not going to pay him bat would pay 
the man wlio had obtained the Garnishee 
order. This position need not be disputed. 
But the question in controversy between the 
parties before us really is, whether the com- 
promise effected by the claimants was not 
substantially in contravention of the provi- 
sions of section 64 of the Code of 1908. 
That section provides that where an attach- 
ment has been made, any private transfer .or 
delivery of the property attached orof any in- 
terest therein and any payment to the judg- 
ment-debtor of any debt, dividend, or other 
monies contrary to such attachment shall be 
void as againstall claims enforceable under 
the attachment. We must assume for the 
purposes of the present Rule that Amulya 
Charan Marik was really interested in } 
third share of the compensation money as 
alleged by the petitioner: If he had such 
interest, it is obvious that the effect of the 
compromise was to transfer the interest 
which he possessed to the other claimants; 
such transfer after the attachment and the 
subsequent delivery of the funds pursuant 
tkereto were clearly contrary to the provisions 
of section 64. It follows consequently that 
the Court below ought not to have given 
effect to such compromise, because, under 
Order XXIII, Rule 8, of the Code of 1908, 
the Court must determine whether the agree. 
(2) 24 [. A. 170; 25 C. 179; 1 C. W. N. 639. 
(8) (1906) 1 K. B. 113; 75 L. J. K. B. 252.! 


Vol. VII] 
. È 
BISHEN DAS V, RAM DHAN, 


ment or compromise was lawful before effect 
is given to it. The position, therefore, is ob- 
vious that the claim of the petitioner ought 
not to have been ignored; he should have 
been made a party and his claim properly in- 
vestigated. We may add that it has not 
been disputed, and in view of the decisions of 
this Court in Promotha Nath v. Rakhal Das 
` (4), Dwarka Nath v. Kisori Lal (5), Bashi 
„Bibi v. Hanif-ul-din (6), it cannot be suc- 
_ cessfully, disputed that if it is held that the 
apportionment question should not have been 
disposed of without opportunity afforded to 
- the petitioner to establish his allegations, 
this Court has ample power to set matters 
right. 

The result is that this Rule is made abso- 
lute; the order of the Land Acquisition 
Jadga made on the 17th January 1910 dis- 
charged and the case remitted to him in 
order that the claim of the present petitioner 
may be investigated. Jf it is determined 
ultimately that the claim is well-founded, 
the present opposite party who has taken out 
the money pursuant to the erroneous order 
now set aside, must be compelled to refund 
the same. The petitioner is entitled to his 
costs of this Court. We assess the hearing 
fee at two gold mohurs. 


Rule made absolute. 
420; 6 Ind. Cas. 546. 
. 426; 14.0. W. N. 708; 6 Ind. Cas. 549. 





(s. c. 63 P. R. 1910.) 

PUNJAB CHIEF COURT. 
Seconp Civin Arrear No. 1231 or 1909. 
April 16, 1910. 

Present:—My. Justice Johnstone. . 


BISHEN DAS AND OTAERS—PLAINTIFFS— .. 


APPELLANTS _ 
TENSUS T 
RAM DHAN—DEFENDANT— 
RESPONDENT. 

CGustom-——Alienation—Brahmins of Amritsar District 
— Test whether custom or Hindu Law tollowed. 

Held, that the parties to the suit, Brahmins of 
Amritsar District, whose family for the most part 
lived, and had lived in past generations by agriculture, 
had given up priestly functions, and did not wear 
their hair as Brahmins do, followed custom and not 
Hindu Law in matters of alicnation. 

Further appeal from the decree of W. A. 


LeRossignol, Esquire, Divisional Judge, 
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dated the 8th March 


Amritsar Division, 
1909. 
Mr, Duni Chand, for the Appellants. 


Mr, Vaughan, for the Respondents. 

Judgment.—tin this case, which has 
been admitted as a further appeal under 
clause (b), the only question is whether 
these Brahmins follow custom or Hindu Law. 
The first Court in its return to the remand 
gave, in my opinion, excellent reasons for the 
view that they follow custom, inasmuch as 
the family for the most part lives, and has 
lived’in past generations, by agriculture, has 
given up priestly functions and its members 
do not wear their hair as Brahmins do. ; 

Ordinarily one most important test is 
whether the Brabmins in question are a 
eompact village community or at least a 
compact section of the village community. 
In such cases there is a strong presuniption 
in favour of custom, but this condition has 
not been shown to exist here. But there 
are other indications which lead to the same 
result, such as those found to exist here by 
the first Court, cfi—Gopal Singh v. Sukha 
Singh (1); Nanak Chand v. Basheshar Nath 
(2), Dalo v. Mohlu (8). 

The case quoted by Mr. Vaughan, Moti 
Ram v. Sant Ram (4), does not help his 
client in the least, for in it the Brahmins, 
though they happened to hold land, reallly 
lived by the offerings of their jajmans and 
had not ceased to be priests. 

It is true that plaintiffs at present are 
engaged in occupations other than agri- 
culture, but their uncle and grandfather 
both tilled the soil. 

On the whole I agree with the first Court 
and find that these Brahmins as a fact follow 
custom. It follows from this that they can 
on the. usual grounds contest a transaction 
between Teja Singh and his father-in-law, 
which was a mere trick and which in effect 
was an unauthorized and unlawful alienation | 
by Teja Singh of ancestral property. The 
proper order, then, is to allow the appeal and 
give plaintiffs a decree, declaring that the 
house is not liable to attachment by Ram 
Dhan for the debt of Teja Singh (who is 


dead). 

(1) 58 P. R. 1906. 

(2) 3 P. R. 1908; 16 P. W. R. 1908; 94 P.L. R. 
1908. 

(3) 87 P, R. 1909; 131 P. L. R. 1909; 141 P. W. R 
1909; 3 Ind. Cas. 593. 

(4) 103 P. R. 1902. . 
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Respondent will pay, appellants’ costs 
throughout. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
Szconp Civ, Appeat No. 1005 or 1909. 
May 26, 1910. 

Present: —Myr, Justice, Banerjee. 
SHANKAR LAL-—PLAINTIFF—A PPELLANT 
versus 
MADARI SINGH AND oraers— 


DEFENDANT3I-—RESPONDENTS. 

Civil Procedure Code (Ast V of 1908), O. XI, R. 22 
(1)— —Respondent—No cross-appeal or objection—Right 
of respondent to support the decree on ground decided 
against him by Court below. 

A respondent, althongh he may not have appealed 


` + against auy part of the decree, may support the 


decree on any of the grounds decided agninst him in 
the Court below. Itis only when he takes exception 
to the decree that he is bound to profer an appeal or 
take cross-objectious. 


_ Second appeal from the decision of the 
District Judge of Shahjahanpur, dated the 
7th May, 1909. 

Mr. J. N. Chowdhri, for the Appellant. 
Mr. Govind Prashad, for the Respondents. 
Judgment.—tThis «appeal involves a 

Short and simple point. The plaintiff sued 
the defendants for recovery of money under 

‘a mortgage of 1895, by sale of the mortgaged 

“property, -He gave credit for Rs. 245, which 
he declared to be the value of certain grain 
and cattle delivered to him by the mortgagor. 

The defendants alleged that.the value of the 

„grain and cattle was Rs. 350, and not Rs. 245 
and they Also alleged. a further payment of 
Rs. 820. The Court of first instance was of 
opinion that the value of the grain and the 

‘ cattle was Rs, 245 but it was also of opinion 

_that the plaintiff was not entitled to com- 
pound interest. ‘It accordingly made a decree 
for Rs. 816. The plaintiff appealed. The 
learned Judge held that the plaintiff was 
entitled to compound interest, that he had 
received from the defendant a sum of Rs. 320 
and that the value of the grain and the cattle 

_ delivered to him was Rs. 350, and not 
Rs. 245. In the result he made a decree for 

"Rs. 741-7-10. The plaintiff has preferred 
this appeal and it is contended on his behalf 
that as the defendants did not prefer an 
appeal from the finding of the first Court as 
to the value of the goods and cattle delivered, 
it was not open to the lower appellate Court 
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to consider whether that finding was correct 
or not and give credit to the defendauts for a 
larger sum than Rs. 245, on account of grain 
J am of opinion that this conten- 
tion is untenable. UnderOrder XLI, Rule 22, 
clause (1), a respondent, although he may 
not have appealed against any part of the 
decree, may support the decree on any of the 
grounds decided against him in the Court 
below. The defendants did not dispute the 
correctness of the amount decreed against 
them. It was -not necessary for them to 
appeal or to prefer objections under that 
rule but they were competentto support the . 
decree upon a ground which had been decided 

against them by the first Court. Therefore 

they could show in the Court below that the 

amount for which credit had been given by 

the first Court had been wrongly calculated so 

far as the valuéof the grain and the . cattle 

delivered was concerned. Itis only if they 

took any exception to the decree in regard in. 

which they could have preferred an appeal 

that they were bound to take cross-objections 

bab asthey accepted the correctness of the 

deeree, they had nu reason to appeal and they 

were not bound to file cross-objections. The 

lower appellate Court was, therefore, compe- - 
tens to go into‘the question of the a.uount for 

which the defendants were entitled to obtain 

credit. The resulbis that the appeal fails: 

and is dismissed with costs. 


Appeal dismissed, 


(s. c. 64 P, R. 1910; 91 P: W. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civit AppeaL No. 528 op 1909. 
April 1, 1910. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Williams. 
HARDAM SINGH AND orarrs— 
DEFENDANTS—APPELLANTS 
versus 
Musammat MAHAN KUAR—PLAINTIEE— 
RESPONDENT. 

Custom—Succession—Sikh Jats of Ferozepur— Widow 
ve-marrying husband's brother-—Right to succeed to 
husband's estate. 

Among Sikh Jots of Ferozepur District, a widow, 
having ‘re-married her deceased husband’s brother, 
cannot after the death without issue of her de- 
ceased husband’s son, succeed toa Jife-interest in 
the said husband’s testate in preference to his 
brothers, ; 
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Further appeal frcm the decree of H. 
Scott. Smith, Esquire, Divisional Judge, 
Ferozepore Division, dated the 18th Decembar 
1908. 

Mr. Beni Pershad, for the Appellants. 

Mr. Durga Das, for the Respondent. 

Judgment.—the case has been 
referred to a Divisional Bench by an order 
of 17th August lust of a Judge in Chambers. 
A man died leaving a widow anda son. The 
latter succeeded to his estate and the widow, 
his mother, married her late husband’s 
brother by karewa. Then the son died with- 
out issue and the land in suib was mutated 
in favour of his brothers, including her second 

husband, whereupon she has sued them on 
the Pasung that she takes a life-estate 
before them. Both the lower Courts have 
fonnd in her favour on the strength of 
Musammat Indi v. Bhanga Singh (1) and 
the defendants (except the said second hur» 
band)have come up here on revision, the peti. 
tion being admitted under clause (8), section 
70 0), Punjab Courts Act, as an appeal. _ 

In our opinion the decision of the Courts 
below is unsound. We have read and con- 
sidered several rulings which bear on the 
question of the effects of re-marriage on a 
widow's rights. We recognise the validity of 
the distinction poinfed out by Mr. Beni 
Pershad Khosla between refusing to let a 
widow succeed and ousting her after she has 
succeeded. This distinction has been explained 
in, Fatteh. Singh v. Kalu (2) (an unchastity 
case). Bat the important cases are those 
relating to re-marriage. Heera Singh v. 
Sobba (3) and Musammat Roopin v. Hakim 
Singh (4) were both cases decided upon 
Hindu Law, with no reference to Punjab 
custom, and they are thas of no value here. 
In them, in circumstances like the present, 
the widowed mother, who had re-married, did 
‘succeed. In Musammat Jat Devi v, Harnam 
Singh (5) it was held that among Sus Jats 
of Hoshiarpur the widow dəəs notin these 


circumstances succeed in preference to near 


agnates. 

There also the widow married her deceased 
husband's brother, and the daécision was 
based not on specific instances but on opinions 
of witnesses and general principles. |; 

(1) 115 P. R. 1909. 

(2) 107 P. B. 1888. 

(3) 11 P. R. 1870. 

(4) 87 P. R. 1870. 

(5) 117 P, R. 1888, 
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In Musammat Ramon `v. Barsakha Singh 
(6), a case of Hindu Jats of Moga, a widow, 
who had re-married her first husband’s first 
cousin, forfeited her first husband’s estate. 

In Mussammat Desi v. Lehna Singh (7), it 
was laid down inter alra that a widow, having 
remarried, no longer remains widow of her 
first husband, and it was held in circum- 
stances very like the present, except that 
the re-marriage was nob to a brother-in-law, 
that the widow could not succeed even against 
distant collaterals. | 

Tn Musammat Indi v. Bhanga Singh (L) 
relied upon by the Courts below, and also in 
Punjab Singh v. Musammat Chandi (8), the 
widow had taken the estate and then 
re-married. These cases are of Sikh .Juts of 
the Ferozepore and Sirsa Districts, respec- 
tively ; and if the facts had been as in the 
case before us, also a Ferozepore case, we 
might have felt constrained to follow them. 
But as matters stand, we approve of Musam~ 
mat Jai Devi v. Harnam Singh (5) and 
Musammat Desi va Lehna Singh (7). 

On the record we find three precedents. 
contained in judgments of Courts. In the two 
cases decided on 29th March 1903 and 26th 
November 1901, respectively, the widow had 
succeeded and then had married her brother- 
in-law; these two, therefore, are on the same 
footing as the two Punjab Record cases of 
1:00 quoted above. The third precedent 
is in favour of plaintiff, being a judg- 
ment by a second class Munsif, dated 
20th June 1906, never appealed against. It 
was’ decided on the erroneous ground that 
the existence of a son, who had .succeeded 
his father, made no difference. Such a 
precedent is of no value whatever. 

For these reasons, we accept the appeal and 
set aside the lower Courts’ judgments and. 
decrees and dismiss plaintiff's suit with Rents 
throughout. 

Appeal alate. 

(6) 90 P. R. 1889. 


(7) 46 P. R. 1991 F. B.). 
(8) 88 P. R. 1900. 
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_ ALLAHABAD HIGH COURT. 
Seconp Cryin APPEAL No. 1189 of 1909. 
July 11, 1910. 

Present:—Mr. Justice Chamier. 
SOK HAI—PLaIntivr— APPELLANT 

f versus 
RAM PERSHAD—Derenpant—ResronDent. 

Agra Tenancy Act (II of 1901), s. 79—Lardlord and 
tenant —Dispossession of tenant--Landlord letting out 
land in occupation of tenant to a third person—Tenant’s 
remedy in Revenue Court not Civil—Jurisdiction. 

When a lJand-holder lets out land in tho occupation 
of a tenant to a third party and he acting under tho 
Jand-holder’s authority takes possession of the land, 
then the tenant must be deemed to have been ousted 
by the land-holder, and his remedy is by asuit under 
section 79 of Act II of 1901. Ram Lal y. Chuni Lal, 
2 A. L. J. 69; 27 A. 372, followed. 


INDIAN 


Second appeal from the decision of the 


District Judge of Allahabad, dated the 28th 
of July, 1909. 

Mr. Rahmat Uliah, for the Appellant. 

Dr. Tej Bahadur Sapru and Mr. Purmeshwor 
Dyal, for the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for possession of two plots of land. 
The case of the plaintiff appellant was that 
he was an occupancy tenant of the plots and 
‘was in peaceable possession thereof up to the 
year 1907, when the defendant dispossessed 
him. The defendant’s case is that he did not 


dispossess the plaintiff and that he has held 


the plots as tenant of the Raja of Manda for 
the last ten years. He pleaded also that the 
suit was not maintainable in the Civil Court. 
The first Court dismissed the suit on the 
ground that the plaintiff failed to show that 
he was an occupancy tenant orhad been in 
occupation of the plots at any time within 12 
years. before the suit. The plaintiff appealed 
and the District Judge maintained the dis- 
missal of the suit on the ground that the 
plaintiff had failed to show that the defendant 
was a trespasser. Having carefully con- 
sidered the judgment of the learned Judge, I 
have come to the conclusion that what he 
intended to hold was that the defendant had 
entered into possession of the plots in suit 
under a lease granted bya Raja of Manda. 
For he refers to a gabuléat which was produced 
by one of the witnesses. The learned Judge 
evidently thought that the case was like the 
case of Ram Lal v. Ohuni Lal (1), in which 
Mr. Justice Aikman said: “When a land-holder 
lets land in the occupation of a tenant toa 
third party and he acting under the land- 
(1) 2 A. L. J. 69; 27 A, 372, 
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holder’s authority takes possession of the 
land, then, in my opinion, the tenant must be 
deemed to have been ousted by the land- 
holder, and his remedy is by a suit under 
section 79 of Act IL of 1901, the person 
claiming through the land-holder | being 
joined as a defendant to the suit under the 
provisions of section 81 of the Act.” I take 
it that the learned Judge was of opinion that 
if the plaintiff was ever in possession, he was 
dispossessed by the land-holder who there- 
after let the land to the defendant and, 
therefore, the suit was not maintainable. 
Accepting what I consider to be the finding 
tf the learned District Judge, I dismiss 
this appeal with costs including fees on the 
higher scale, 


Appeal dismissed, 





(s. c. 67 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civit Arreau No. 566 or 1908. 
June 3, 1910, 
Present:—-Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Ryves. 
Musammat BHAGAN AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
JAHANA AND ANOTHER-—PLAINTIFGS — 
RESPONDENTS. 

Custom—Alienation—Gijft to  sisters+~Reversioners 
contesting——Burden of proof—Dharmayas of Shahpur 
District, 

Among Dharmayas, a small endogamous agri- 
cultural tribe of the Shahpur District, the col- 
Jateral reversioners of the donor are entitled to a 
declaration that a gift of the whole of his ancostral 
land to his sisters shall not affect their reversionary 
rights. 

The burden of proving the validity, against 
the collaterals, of the alienation is on the sisters, 

In every case, when the parties are agriculturists 
and the property concerned is ancestral and immovy- 
able, the Court is bound to assume, before any 
evidence is tendered as regards the power of alienation, 
that an alienation of such property is invalid. 

Bholt v. Fakir, 62 P. R. 1906, 136 P. L. R. 1906, ap- 
proved, 

Tho decisions of the Chief Court have not placed 
sisters on the footing occupied by daughters under 
the ordinarily prevailing customary law. 

Hamira v. Ram Singh, 134 P. R. 1907 (F. B); 95 
P. W. R. 1907, roferred to. 


Further appeal from the decree of M. L. 
Waring, Esquire, Additional Divisional 
Judge, Shahpur Division, dated the lth 
March 1908, 
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“Mr. Muhammad Shafi, for the Appellants. 
R. B. Lal Chand, for the Respondents. 


Judgment. —The parties are Dham- 
rayas, n small endogamous agricultural tribe, 
of the Shahpur District. The lower appellate 
Court has recorded that this tribe admit- 
tedly falls under the head of miscellaneous 
Musalmans. The question for consideration 
is whether the collateral reversioners of Sub- 
hana are entitled to a declaration that a gift 
of the whole of his ancestral land to his 
sisters does not affect their reversionary 
rights. A mass of authority was cited by 
counsel for the appellants, the sisters, in an 

` endeavour to establish the proposition that 
Dhamrayas have been absorbedin the Awan 
tribe and have adopted Awan customs or are 
governed by Muhammadan Law. 

Not a serap of evidence of this absorption 
has been cited and no instance of a gift to a 
sister in this tribe having been maintained or 
allowed is forthcoming. . 


Reliance was placed on a gift among 


Talokars of the same village to a wife's 
brother’s son, but that.was maintained on 
the ground that the donee had been ` adopted, 
and as much of the gift as was to a wife’s 
brother’s son, not adopted, was set aside. 

The decisions of this Court have not placed 
sisters on the footing occupied by daughters 
under the ordinarily prevailing customary law 
and the distinction was emphasised in Hamira 
v. Ram Sing» (1). 
as follows, in Bholi v. Fakir (2), at p. 229: 
“In every case, therefore, when the parties 
are agriculturists and the property concerned 


is ancestral and immovable, the Court, is in, 


our opinion, bound to assume, at this stage of 
the case, and before any evidence is tendered 
as regards .the power of alienation, that an 
alienation of such property is invalid”. 

This is, in our opinion, a sound exposition 
of the law applicable and is not opposed to 
the ruling of the Fall Bench in Dayı Ram 
v. Sohel Singh (3), that among parties 
generally following customary law it is 


permissible to fall back, as a last resort, on - 


their personal law for the decisions of the 
point in issue, when no definite rule of the 
former law applicable to the case bafore a 
Court can be found. 


. (1) 134 P. R. 1907 (F. B.); 85 P. W. R. 1907. 
(2) 62 P. R. 1906 ; 136 P. L. R. 1906. 
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The parties reside in a village in the 
Shahpur District which although not ges- 
graphically in the centre of the Panjab, is 
separated by other districts from the froatier 
and is separated by one district only from 
the Lahore District. No evidence of their 
being governed by Muhammadan Law has 
been adduced. We hava no hesitation in 
holding that the burden of proving the valid- 
ity, against the collaterals, of the alienation 
was on the sisters, who hive failed to dis- 
charge it, ; 

As remarked in Biold v. Fakir(2), the raferr- 
ing order of Plowden, 5. J., ia Ramji Lil v. 
Tej Ram (4) is in point. 

The record-of-rights does not help the 
sistera, and answer 12, ab p.73 of Wilson’s, 
Customary Law of the Shahpur District, relied 
on for them, is not supported by any in- 
stance, and the persons in the compiler's mind, 
were obviously Awans. The note on page 72 
of the same work, as to gifts by miscellaneous 
Muhammadans, shows how valueless mere re-, 
cords of opinions as to custom, without in- 
stances, are. 

It would be a waste of time to criticise: 
in detail the authorities cited by counsel of 
the appellants. Most- of them deal with. 
other tribes and cases supported by instances, ' 
and the attempt to apply, by analogy to 
the parties to the present suit, the rale ' 
therein laid down his, in our opinion, failed. ' 

The appeal fails and is dismissed with 
costs. 


Appel rejecte]. ` 
(4) 73 P. R. 1895. l 


CALOUTTA HIGH COURT. 
Civit Rowe No. 1711 or 1910, 
June 28, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. $ 
KALI NARAIN BHAUMIK—Peritioner 
TErsSusS E 
HARI NATH CHAKRAVARTI—Opposits | 
` PARTY. : 
Specific performanse—Agreement to convey im- 
movable property to plaintiff—Conveyance executed 
by Oourt—Suit for money due under terms of conveyance . 
whether lies in Small Cause Court—Mesne profits — 
Civil Procedure Code (Act V of 1908), s. 47—Provincial ` 
Small Cause Courts Act (IX of 1837), Sch. IZ, art. 31. -` 
A suit for recovery of money due to the plaintiff . 
under the terms of a conveyance of immovable , 
property executed in his favour by the defendant 
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is not a suit for recovery of profits of immovable 
property: wrongfully received by the defendant within 
the meaning of article 31 of Schedule II of the 
Provincial Small Cause Courts Act, and is cognisable 
by the Small Causo Court, 

Tho plaintiff agreed to purchase certain immovable 
properties from the defendant who, in breach of that 
agreement, sold the properties to other persons. 
The plaintiff brought a suit for specific performance, 
and obtained a decree; the conveyance was not 
executed by the defendant and the Court executed 
it on behalf of the vendor. The plaintiff then sought 
to recover from the defendant the profits collected 
by him. between the date of the execution of the 
agreement for sale and the date of the execution of 
the conveyance, under the terms of the conveyance: 

Held, that the suit was not barred under section|47 
of the Civil Procedure Code, for as soon as the 
conveyance was executed by the Conrt, nothing 
further remained to be done in the execution pro- 
ceedings and a separate suit was maintainable to 
enforce the rights of the plaintiff under the con- 
veyance. ` 


Rule against the decree of the Small Cause 
Court of Dacca, dated February 4, 1910. 

Babu Upendra Lal Roy, for the Petitioner. 

Babu Rajendra Chandra Guho, for the 
Opposite Party. 


Judgment.—tThis is an application 
by the plaintiffs to set aside a decree of 
dismissal made by the Court below. The 
plaintiffs agreed to purchase certain properties 
from the defendant. The latter, however, 
in breach of this agreement, sold the property 
to other persons, with the result that the 
plaintiffs were obliged to bring’ a suit for 
specific performance of the contract. That 
suit was decreed; but the defendant did not 
execute the conveyance as directed by the 
decree; consequently, the Court executed the 
conveyance on behalf of the vendor. The 
plaintiffs, now seek to recover from the de- 
fendant by way of mesne profits, a certain 
sum of money which he alleges is payable 
by the defendant under the terms of the 
conveyance. The Small Cause Court Judge 
has dismissed the suit on the ground that it 
cannot properly be described as one for mesne 
profits—-a view in support of which plausible 
arguments may possibly be advanced. But 
obviously the ground upon which the suit 
has been dismissed is essentially of a techni- 
cal character, because the rights of the par- 
ties should be determined upon the allega- 
tions made in the plaint which-clearly disclose 
acause of action. The allegations in the 


plaint are to theeffect thatif the defendant. 


collected either himself or by any agent, the 
profits of the disputed properties, between 
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the date of the execution of the agreement 
for sale and the date of the execution of the 
conveyance, the plaintiffs would be entitled 
to receive the same. Now the plaintiffs con- 
tend that the defendant has collected- profits 
of the properties in the interval : such profits 
have been received partially by the vendor 
himself and partially by the persons in whose - 
favour he executed the conveyances. The 
plaintiffs are, therefore, clearly entitled to 
maintain this suit. 

It has been urged, however, on behalf of 
two of the defendants that the suit is barred 
by the provisions of either section 47 of the 
Code of Civil Procedure or article 31 of the 
second Schedule of the Provincial Small Cause 
Courts Act. There is no substance, however, 
in either of these contentions. In support of 
the first point, it has been argued that 
the claim now put forward ought to 
have been put forward in the proceedings 
in execution of the decree made in the 
suit for specific performance. But it is 
difficult to follow the reasoning upon which 
this contention is based. The suggestion ap- 
parently is that as the conveyance was exe- 
cuted as directed by the Court, the rights of 
the parties thereunder should also have been ` 
determined in execution of the decree. This 
position cannot clearly be maintained. The 
decreemerely directed the defendant to execnte 
the conveyance ; and it further provided that 
if he failed to execute it, the Court would 
execute it on his behalf. As scon as the ` 
conveyance was executed by the Court nothing 
further remained to be done in the execution 
proceedings, and if either of the parties wanted 
to enforce his rights under the conveyance, a 
separate suit was clearly maintainable. The 
first ground, therefore, fails. 

In so faras the second point is concerned, ° 
article 31 has clearly no application. That 
article excludes from the jurisdiction of the 
Small Cause Court suits for accounts includ- 
ing a suit by a mortgagor after the mortgage 
has been satisfied to recover surplus collections 
received by the mortgagee, and also a suit 
for the profits of immovable property belong- 
ing tothe plaintiff which have been wrong- 
fully received by the defendant. But it cannot 
be seriously suggested that the defendant 
has wrongfully received the profits of im- 
movable property belonging tothe plaintiff, 
The profits of the property might be realised 
by the deferdant; in fact, to fprovide against 
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that contingency, a provision was inserted, in 
the deed. The title would. not vest in the 
plaintiffs till the conveyance was executed. 
Hence between the date of the execution ‘of 
the agreement of sale and the execution of the 
conveyance, the vendor would be the proper 
person to collect the profits. But the vendor 
has‘agreed that he would re-pay the plaintiffs 
the profits which he might collect either 
himself or by his agents or by any other 
person on his behalf. The suit, therefore, is 
not for recovery of profits of immovable pro- 
perty wrongfully received by the defendant. 
It is a suit for recovery of money due to the 
plaintiffs under the terms of the conveyance 
executed in their favour by the defendant. 
In this view, the second ground also cannot 
be supported. 

The result is that this Rule is made abso- 
Inte and the order of the Court below dis- 
charged. The casa is remanded to the Court 
below in order that the suit may be re-tried 
and the sum due to the plaintiffs determined. 
The petitioners are entitled tothe costs of 
this Rule. We assess the hearing fee at 
two gold mohurs. 


Rule made absolute. 





(s. c. 6& P. R. 1910.) 
PUNJAB CHIEF COURT. . 
Crvit Revision No. 179 ov 1910. 
May 30, 1910. 
Present: —Mr. Justice Johnstone. 
KHUDA BAKHSH AND orgers— 
DEFENDANTS—PETITIONERS 


versus 
SHAMAS AND oraers—PuLarntisys— 
RESPONDENTS. 


Custom —Alienation-—Will—Kahuts of District Jhelum, 

S, a Kahut of Tahsil Chakwal, District Jhelum, 
bequeathed his ancestral land to his sister’s sons, who 
had rendered him services. The lezateos were also 
agnatically related to himin the fifth degree. H, 
the brother of the testator, had assented to the Will. 

Plaintiffs, collaterals of S, in the third degree, 
contested the Will: 

Held, that the Will was valid. 


Petition under section 70 (a) and (b) of 


Act XVIII of 1884, as amended by Act XXV- 


of 1899, for revision of the order of W. Malan, 
“squire, Additional Divisional Judge, Jhelum 
Division, dated. the 17th April, 1909. 

‘Mr. Duni Chand, for the Petitioners. 

Mr. Fazal Ilahi, for the Respondents. 

Jdudgment.—In this case plaintiffs, 


m 
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who are Kahuts of tahsil Chakwal, District 
Jhelum, sue for a declaration that a certain 
Will shall not affect their reversionary rights, 
That Will was executed by one Samand, their 
collateral in the third degree, and it was 
executed in favour of two defendants (Nos. 1 
and 2), his sister's sons and also agnatically 
related to him in the fifth degree. Haidar, 
brother of deceased, Samand, is still alive, 
but he assented to the Will, though the land 
dealt with is ancestral, 

The first Court framed issues and held a 
regular enquiry and concluded that custom 
was in favour of defendants Nos. 1 and 2, and 
that the Will was valid. The suit having been 
thus dismissed, plaintiffs appealed with the 
result that the suit was in the end decreed. 

Defendants Nos. 1 and 2 have come up 
here on revision, and I have admitted the 
petition because, in my opinion, the question 
of custom is animportant one and has been 
wrongly decided. 

TI have, with the learned counsel, gone 
through the evidence on the record and the 
instances there given. There areat most two 
eases of Wills or gifts to sister’s sons in which 
the alienation was upheld, bat then there are 
no cases to the contrary. The daughter's 
sons’ cases and the son-in-law cases are not 
directly in point, though they are numerous 
atid perhaps go to show indirectly that these 
Kahuts claim a good deal of power in dealing 
with ancestral land. The tribeis endogamous, 
and defendants Nos. 1 and 2 are, though 
sister’s ‘sons, collaterals only two degrees 
further removed than plaintiffs themselves 
from the testator. These things are all in 
favour of the legatees and of non-interference 
by the Court. 

And, in addition, we have two extremely 
important considerations, namely, Haidar’s 
assent to the Will, and the fact that defen- 
dants Nos. 1 and 2 did services to the testator, 
and would have done more if unfortunately he 
had not died. No doubt, Haidar is sonless; 
but he-is a poor man, and I am satisfied that 
he consents to the Will not because he has 
been “squared” but because he knows it is all 
right; and the value of such an assent as this 
becomes clear on a perusal of Wali Dad v. Ala 
Dad (1), Musammat Fatteh Bibi v. Allah 
Bakhsh (2), of which the former is a Kahut 
case like the present. 


. (1) 72 P. R. 1900;P. L. R. 1900 p. 364. 
{2) 84 P, R. 1900; P. L. R. 1900 p. 536. 
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In regard to services, the lower appellate 
Court finds them insufficient. The Will 
recites that defendants Nos. 1 and 2 have 
served the testator in sickness and in health ; 
and the mere fact that they only came to live 
in his house when he became ill some months 
before his death, doas not negative the idea 
that they had served him beforethat. But even 
if they had not, so far as the evidence shows, 
the testator was nob dying when they went 
to the house to live, but was merely ill, and 
the wording of the Will does not at all confiem 
the suggéstion that he knew or thought he 
would die soon, but rather the contrary. 

We have thus in favour of the legatees— 

(a) Haidar’s bona fide assent; 

(b) services rendered; 

(e) legatees in fifth degree, only two 
degrees more than plaintiffs; 

(d) such cases as have occurred baing all 
in favour of free gifts even to sister’s 
sons. 

For these reasons, I allow this petition and 
dismiss plaintiffs’ suit with costs throughout, 
setting, aside ube: decree of the lower appellate 
Court. 


Revision accepte:t. 


CALCUTTA HIGH COURT. 
Civit Rune No. 75 or 1910, 
May 22, 1910. 
Present: —Mr. Justice Mookerjee and 
; Mr, Justice Carnduff. 
' SARBA SUNDARI DASI—Peririove2 
| i 1ersus 
HARENDRA LAL ROY CHOWDHURY— 
-OPPOSITE Party. 

Civil Prosedure Code 
60—Civil Prjcedure Code (Act XIV of 1882), s. 230 — 
Execution of rent decree—Claim—Tenure or holding — 
Homestead land let out for building purposes—JSuris- 
diction of Court to investigate claim —-Bingal Tenang 
Act (VIII of 1885), s. 170, | 

When the jurisdiction of a Court -is sought to 
be excluded on the ground that the property attach. 

“ed is of a particular description, it is undoubtedly 
open to the Court to ascertain the true nature of tho 
property. 

Therefore, where 4 claimant contended that the 
property attached in execution of a rent-decreo 
was neither a tenure nor a holding within the 
meaning of section 170 of the Bengal Tonancy Act 
but a piece of homestead land let out for building pur- 
poses to which the provisions of the Act have no ap- 
plication: Held, that the Court had jurisdiction to in- 
vestigate the claim, as the claimant was, in no way, 
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bound by the recital in the decree under oxecution to 
which he was not a party. 


Rule against the decree of the Munsif of 
Sealdah, dated September 11 of 1909. 
Baba Shiba Piosonsa Bhattacharya, for the 
Petitioner. 
. Babus Debendra Nath Ghose and Sahib 
Chindra Palit, for the Opposite Party. 


Judgment.—We are invited in this 
Rulo to seb aside an order by the Court: 
below under Order XXI, Rule 60, of the Code 
of 1908, which corresponds with section 280 
of the Code of 1882. It appears that the. 
petitioner before us in execution of a decree 
for arrears of rent attached the disputed 
property, whereupon the opposite party pre- 
ferred aclaim undar Order XXI, Rule 58, of 
the Code onthe allegation that they were’ 
in possession of the property which was 
mot liable to be sold in execution of the 
decree obtained by the petitioner. The peti- 
tioner thereupon contended that Order XXI, 
Rule 58, had no application by reason of the 
provisions of section 170 of the Bengal Ten- 
ancy Act. That section provides that, sec- 
tions 278 to 283 and 310A of the Code of 
Civil Procedure shall not apply toa tenure 
or holding attached in execution of a decree 
for arrears due thereon. “The claimants in 
answer to this objection contended that 
the property attached was neither a tenure 
nor a holding within the meaning of ths 
Bengal Tenancy Act. The Court below has 
investigated this point and has come to the 
conclusion that the property attached is a 
piece of homestead land let out for build- 
ing purposesto which the provisions of the 
Bengal Tenancy Act have no application. 
In this view, the Court has held that sec- ` 
tion 170 of the Bengal Tenancy Act does 
not exclude the operation of Order KAT, Rule 
58, of the Code and as the claimants have 
established their allegation, the claim must 
be allowed. We are now invited to set - 
aside this order onthe ground -that it was 
not open to the Oourt below to determine . 
the nature of the property attached, and 
that the claimants were bound by the 
statement in the decree under execution 
that the property was one upon which the > 
rent was a prior charge under section 65 of 
the Bəngal Tenancy ‘Act. In our opinion, . 
there is no foundation for these contentions. 
The claimants under the genaral law were 
entitled to the benefit of the provisions of 
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Order XXI, Rules 58 to 60, of the Code of . 


Civil Procedure. “Their allegation was that 
the bases 8 which was owned by them and of 
which they held possession, had been impro- 
perly attached by the decree-holder in exe- 
' cution of his decree against persons who had 
no interest whatsoeverin the holding. The 
decree-holder sought to exclude the òpera- 
tion of Order XXI, Rules 58 to 60 upon the 
allegation that the property attached was a 
tenure dr holding within the meaning of, 
section 170 of the Bengal Tenancy Act. It 
jis manifest that the claimants are in no 
way bound by the recital in the decree under 
execution,—a decree to which they were not 
parties. When the jurisdiction of a Couri 
is sought to be excluded on the ground that 
the property attached is of a particular de- 
scription, ib is ‘undoubtedly open to the 
‘Court to.ascertain the true nature of the pro- 
perty, otherwise the result would be that 
any person, who had obtained a decree upon 
the allegation that the provisions of the 
Bengal Tenancy Act were applicable to the 
particular property, would be placed in 
a position to commit a fraud. We must, 
therefore, hold that the Court below had 
jurisdiction to invastigate the claim. 

The result, is that this Rule is discharged 
with costs. - 

We assess the hearing fee at se gold 
mohurs. 


Rule discharged, 


woo. 


(s. c. 21 P. R. Cr., 1910.) 
“PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 286 or 1903. 
l May 21, 1910. 

Preseni:——Sir Arthur Reid, Kr., Chief Judge. 
MANGAL SINGH —Peritiover 
versus 
EMPEROR— RESPONDENT. 

Excise Act (XII of 1896), ss. 3 (1) (n), 51, 52— 
Licensee in possession of liquor more than the amount 

specified in his license. 

A licensee may possess liquor in excess of 
the amount specified in section 8 (1) (n) of the 
Excise Act (X1I of 1896) and up to the amount speci» 
fied in his license or pass, and if he is in possession of 
‘more than the latter quantity, he is punishable under 
section 51, which applies to ‘any person’, section 52 
providing a penalty for certain offonces not punishable 
by section 61. 

Section 52 does not apply to cases for which a 
penalty i is provided by some-other part of the Act, 
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Petition under section 439 of the Criminal 
Procedure Code, 1898, for revision of the 
order of Major A. A. Irvine, Sessions Judge, 
Lahore Division, dated the 8th February 
1910 

Mr. Jwala Parshad, for the Petitioner. 

Order.—The contention for the 
petitioner is that section 51 of the Act, XII 
of 1896, does not apply to any liceuse-holder, 
and that section 52 applies to the offence of 
which the petitioner has been convicted. I 
am unable to accept this contention. Section 
51 provides a penalty of 4 months’ imprison- 
ment or Rs, 509 fine, or both, for possession 
of liquor in contravention of section 30. 

Section 52 provides a fine of Rs. 50 for 
refusal to produce a license or breach by any 
person of any rule under the Actor of any 
condition of a license for breach of which rule 
or condition no other penalty is provided by 
the Act. 

_ Section 30 forbids the possession of any 
quantity of liquor larger than that spacified 
in section 3 (1) (n) unless the possessor is 
permitted to. manufacture or sell the same 
or holds a pass therefor. 

I understand these sections to mean that a 


‘licensee may possess liquor in excess of the 


amount specified in section 3 (1) (a) and up 
to the amount specifed i in his license or pass, 
and that, if he is in possession of more than 
the latter quantity, he is punishable under 
section 51, which applies to “any person,” 
section 52 providing a penalty for certain 
offences, not punishable by section 51, the 
words “for the breach of ‘which rule or 
condition no other penalty i is hereby provided” 
being clear and meaning that section 52 does 
not apply to cases for which a penalty is 
provided by some other part of the Act. The 
sentence is not, in my opirion, excessive, and 
there is no “Boros in the grounds taken. 
The application is dismissed. 
. Reviston rejected. 


a 


492 
KANAI LAL v, NITAI CHAND, 


CALCUTTA HIGH COURT. 
Civi Runes Nos. 499 ann 1373 or 1910, 
May 24, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. - 

In Rowe No. 490 : 
KANALLAL BISWAS—Peririoner 
versus 
NITAI CHAND SAHA—Oprasrte Party. 
Ix Roce No. 1373 
NITAI GHAND SAHA—Peririover 

f l versus 
BADIO JINNO—Obpposire PARTY. 

Damages—-Use and oscupation —Demise—Permission 
Be eae for- damages for use and occupation 
does not necessurily snppose any demise. It is enough 
that the defendant used ang oooupied the premises by 

€ issi he plaintiff. . . 
ee heed Ye Pi sa f Campbell 466, relied on. 

But where it is not ostablished that tho plain- 
tiff agreed to accept the possession of the premises 
by the defendant as possession held on his own behalf, 
no suit for damages for use and occupation lies against 
the defendant, - 

Rules against the decrees of the Small 


Cause Court Judge of Sealdah, dated Decem- 


. ber 23, 1909. 
Babu Kalwant Sahay, for the Petitioner in . 


No, 490. l 

Babas Satish Chandra Mukherjee, for the 
Opposite Party in No. 490. 

Babus Sarat Chindra Roy Chowdhury and 
Satish Chandra Mu'tharjee, for the Petitioner 


` in No, 1373. À 


Babu Jotindra Natr Bose, for the Opposite 
Party in No. 1873. 


Judgment.—We are invited in these 
‘Rules to set asidea decree made by the Judge 
of the Court of Small Causes at Sealdah 
in a suit for damages for use and occupa- 
tion of a verandah. The case for the plain- 
tiff was that he was the owner ofthe verandah, 
that the two sats of defendants had occupied 
the premises, from the 14th April, 1999 
up to the 20th September 1909 and were 
consequently liable to pay compensation for 
use and occupation. The first defendant 
coteaded that he cam? into occupation 
of the verandah as the tenant of the second 
set of defendants and was not lable. The 
second set of defendants contended that the 
verandah in question was part of their pər- 
tion of the house and thab pno suit for 
damages for use and occupation could lie 
against them. The Small Cause Court 
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Judge has made a decree against the first 
defendant and dismissed the suit as against 
the other defendants, 


We are now asked in Rule No. 490 of 
1910 bythe first defendant to set aside 
the decree against him on the ground thet 
upon the admitted facts, he did not come 
into occupation of the verandah by the leave 
and license of the plaintiff. We are also 
asked by the plaintiff in Rule No. 1373 of 
1910 to set aside the decree in so far as 
it dismissed his claim against the second 
set of defendants. In our opinion the first 
defendant is entitled to succeed and the 
Rule obtained by the plaintiff must be 
discharged. It is clear upon the plaint 
and the evidence on the record that one 
Rasik Pandit was the tenant under the 
plaintiffs and that he let out the property ° 
to Abbas, the father of the second set of 
defendants. Abbas appears to have erect- 
ed a shed upon the verandah and let it 
oub to the first defendant Kanai. It is 
stated that in 1903 Rasik Pandit brought 
a suit for rent against Abbas which was 
compromised on the 15th December 1903, 
and as a result of this compromise, Abbas is 
said to have given up possession of the pro- 
perty to Rasik Pandit. If this is the true 
state of things, since the 15th December 
1903 Rasik would bs the tenant under thea 
plaintiff and the first defendant would bea 
the tenant under Rasik Pandit. The plain- 
tiff alleges that Rasik Pandit abandoned his 
tenancy on the 12th April 1903, and he asks 
for damages for use and occupation as against 
the defendants from the I4th April 1909 
to the 20th September following. Now in 
so far as the first defendant is concerned, 
it is manifest that he did not come into 
occupation of the property by the permis- 
sion of the plaintif. He was originally 
brought on the property by Abbas who 
at that time held under a lease fron 
Rasik Pandit. It is nob established that 
after the abandonmant of the property by 
Abbas on the 15th December 1903 or after 
the abandonment by Ruisik Pandit on the 
12th April 1909, the plaintiff agreed to ac- 
cept the possession of the premises by the 
firat defendant as possession held on “his 
own behalf. Consequently no suit for dam- 
ages for use and oecupation lies against 
the first defendant because, as observed by 
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Lord Elienborough inthe case of Rochester 
v. Pierce (1), an action for damages for use 
and occupation does not necessarily suppose 
any demise. Itis enough that the defen- 
dant used and occupied the premises by the 
permission of the plaintiff. We may further 
observe that it would be clearly unjust to 
make the first defendant liable for compen- 
sation for use and occupation because his 
case has been that he has.paid rent to the 
second setof defendants by whose predecessor, 
Abbas, he was originally brought on the 
property. The second set of defendants in 
the written statement filed by them ad- 
mit that they have been in occupation of 
the property and have received rent from 
the first defendant. This by itself would 
be a sufficient reason for dismissal of the 
claim of the plaintiff as against the first de- 
fendant. The result, therefore; is that the 
Rule obtained by the first defendant must 
be made absolute and the decree as against 
him discharged. 

In sofaras the Rule obtained by the 
plaintiff is concerned, it is clearly impos- 
sible to give him a decree as against the 
second seb of defendants. The case as be- 
tween the plaintiff and those defendants 
was not investigated in the Court below. 
There is nothing in the judgment of the 


Small Cause Court Judge as regards the. 


relative rights of these parties. The learned 
Vakil for the plaintiff-petitioner has suggested 
that the case should be remanded so that 
- the question of title raised by the second 
set of defendants may be investigated in 
this preceeding. We are of opinion that 
we ought not to accede to this sugges- 
tion. The question of titleshould be raised 
and investigated in a Court of competent 
jurisdiction which can finally decide the 
question. Indeed, it is clear that the object 
of-the plaintiff in the present suit through- 
out has been to obtain indirectly a deci- 
sion upon the question of title and to re- 
cover possession of the property from 
-which, upon the facts patent on the record, 
it ig manifest that he has been dispossessed 
by the second set of defendants. 

The Rule obtained by the plaintiff must, 
therefore, be discharged. It will, however, be 
open to the plaintiff to bring a suit for de- 
claration of his title to the property and 


(1) (1808) 1 Campbell 466, 
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for recovery of possession thereof with mesne 
profits. 

We make no order as to costs in either of 
these Rules. 


Reale discharged. 


Cs. c, 22 P. R. Cr., 1910.) 

PUNJAB CHIEF COURT. 
CRIMINAL Revision No. 437 or 1910, 
June 13, 1910, 

Present:—Mr, Justice Scott-Smith, 
NATHA SINGH AND OTHERS— PETITIONERS 
versus 

& REE eee T 

enal Code (Act XLT of 1860), ss. 389, 341—Tf rong. 

ful vestraint—Eaception. , ba 

The complainants charged the accused with the 
offence of wrongful restratut inasmuch ag they had 
restrained the complainants from passing through 
certain fields on their way to their well. The fieldy 
belonged to the father of some of the accused, the 
other accused cultivating one of them, as tenants: 

Held, that the case was more properly ono for vhe 
Civil Court to adjudicate upon, and that the accused 
could not be convicted of an offence under section 
341, Indian Penal Code, because — 

(1): complainants’ right of way was not suffici 
established and 3 i TE 

(2) it was not shown that the accused acted 
otherwise than bona fide in obstructing them, 

Haveli v. The Empress, 25 P. R, Cr., 1886. re- 
ferred to. i 


Petition for revision under section 439 of 
the Criminal Procedure Code of the order of 
è. H. Atkins, Esquire, District “Magistrate 
Ferozepore District, dated the 16th February 
1910. 

Mr. Sham Lal, for the Petitioners. 

R. B. Bakshi ‘Sohan Lal, for the Respond- 
ents. 

Judgment.—tThe complainants in this 
case charged the six accused persons with the 
offence of wrongful restraint inasmuch ag 
they had. restrained the complainants from 
passicg through. certain fields on their way to 
their well. The fields are the private property 
of Wasawa Singh, father of some of the 
accused; other accused cultivate one of them, as 
tenants. 

The Honorary Magistrates, who tried the 
case, found that complainants had always 
passed through the fields in question, and that 
accused by restraining them were guilty of the 
offence defined in section 339 of the Indian 
Penal Code. They accordingly fined them 
Rs. 15 each. 

They appealed to the District Magistrate, who, 
while ‘inclined to think that the case was 
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more properly one for a Civil Court’, held that 
the road existed to the knowledge of the 
accused and that by merely ‘voluntarily ob- 
structing’ the offence had been committed. 
He, therefore, maintained the convictions, but 
reduced the fines. 

The aceused have applied to this Court on 


“the revision side. 


The dictum of the learned District Maris- 
trate that ‘the offence under section 341 
consists merely in voluntarily obstructing, and 
it is unnecessary to prove malice or wrongful 
intention’ is hardly correct and loses sight of 
the exception to section 339, which is as 
follows :— ? 

“The obstruction of'a private way over land 
or water, which a person in good faith believes 
himself to have a lawful right to obstruct, is 
not an offence within the meaning of this 
section.’ , 

Now the revenue records show that there 
is no regular pathway through the accused’s 
fields, and they have the right to prevent any 
person from passing through them who has not 
aright of way. The question whether the 


` complainants have acquired such a right by 


? 


long user is a difficult one, and it can hardly 
be said to have been affirmatively established 
in the present case. Moreover, having regard 
to the exception referred to above, I do not 
think the agcused should have been convicted, 
as they may very well bave believed in good 
faith that they hada right to obstruct the 
path, 

The case resembles that of Havel’ v. The 
Empress (1), in which it was held thas 
the accused had not committed an offence 
by preventing the complainant from passing 
over their ground, when they believed that 
they had a right to do so. 

I agree with the learned District Magistrate 
that the present case is more properly one for 
the Civil Courts to adjudicate upon, and I 
hold that the accused cannot be -convicted of 
an offence under section 341, Indian Penal 
Code, because— 

(1) complainants’ right of way is not 
sufficiently established ; 

(2) it is not shown that accused acted other- 
wise than bona fide in obstructing them. 

I allow the revision, and setting aside the 
conviction and sentences acquit the accused. 
Fines to be refunded. . 
eS t Revision accepted 
(1) 25 P. R. 1886, Gr, 
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MADRAS HIGH COURT. | 
Seconp Civit Arrear No, 42 or 1909, 
July 26, 1910. 
Present: —Mr. Justice Wallis and Mr. Justice 
Krishnaswamy Aiyar. 
© VALLIAMMAL ACHI— APPELLANT 
Lersus 
MARANEN PILLAI—Responpent. 

Practice—Procedure—Trial of swit— Absence of defen- 
dant—Plaintif tendering only sufficient evidence to 
establish claim—-Appeal—Right of plaintiff to be allowed 
to adduce all his evidence. 

Where, at-the trial of a suit, the plaintiff tenders 
only enough evidence to establish his claim- owing 
to the absence of the defendant and obtains a decree - 
aud on appeal the appellate Court reverses the 
first Court’s decree on the ground “that' the plaintiff 
had not sufficiently proved his case, the appellato 
Court, before dismissing plaintifi’s suit, should 
give him an opportunity of putting on record the- 
additional evidence which he had filed in Court 
but which he abstained from tendering owing to the 
defendant’s absence. 

Second appeal against the decrée of the 
District Court of Tanjore, in A.S. No. 47 of 
1908, presented against the decree of ‘the 
District Munsif of Patterkota, in O.S. No. 380 
of 1937. 

Judgment.—we think. that owing 
tothe defendant’s absence at the- original 
hearing, the plaintiff did not present all his 
evidence but only evidence sufficient to satisfy 
the District Munsif. The plaintiff could, no 


d doubt, have adduced further evidence on the 


order of remand by the District Judge, but 
the defendant who obtained the remand did 
not adduce any evidence at all and the 
plaintiff remained content with the evidence 
which had satisfied the District Munsif, In 


these circumstances, we` think, that the Dis- 


trict Judge should not have deprived the 
plaintiff of his decree without giving him an 
opportunity of putting on the record the 
additional evidence which he had filed in 
Court from the first, and only abstained from 
tendering in the circumstances stated above. 
We accordingly reverse the decree and re- 
mand the case to the District Judge for 
disposal according to law after both parties 
have had an opportunity of adducing their 
The appellant will pay the re- 
spondent costs in this Court as the result is 
partly due to his own laches. Other costs 
will be provided for in the decree. 
Appeal allowed. 


Vol. VII]. } 
MEHR KAAN, 


Giae . Rev., 1910.) 
PINANGAN, MISSIONER’S COURT, 
PUNJAB. 

ste Revision No, 207 or 1909-1910. 
resent:—The Hon’ble Mr. Douie, Financial 
Commissioner. . 
GIRDHARI RAM-—Peritiover 
VErSUs 

MEHR KHAN AND ANOTHER— RESPONDENTS, 

v Civil Procedure Code (Act V of 1908)—Sale of agri- 
cultural land in execution of decree—Sanction of 
Commissioner not required, 

The sanction of the Commissioner of the Division 
is no longer required as a condition precedent to the 
sale in execution of a decree of land applied to agri- 
-culture or’ pastoral purposes. Section 327 of the 
Civil Procedure Code, 1882, has not been re-enacted 
in the new Code and hence the special rules there- 
under have become inoperatire since the passing of 
the new Code. 


Revision . from the order of C. J. Hallifax, 
Esquire, officiating Commissioner, Rawalpindi 
Division, dated the 6th June 1909. 

Order.—tThe special rule under which 
the Collector reported the case to the Commis- 
sioner was one in force under the 2nd clause 
of section 327 of the Civil Procedure Code of 
1582. That section was not re-enacted in the 
Civil Procedure Code of 1908, which came into 
forceon Ist January 1909, from which date the 
special rule became inoperative. The sanc- 
tion .of the Commissioner of the division is 
no longer required as a condition precedent to 
the sale in execution of decree of land applied 
to agriculture or pastoral purposes. Case re- 
turned to Commissioner. 










GIRDHARI RAM v, 


Case returned. 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 

Seconp Crvm Appeau No. 1038 or 1908. 
August 11, 1910. 
Present:—Sir George Knox, Kr., J udge, 
Mr. Justice Banerji and Mr. Justice 

Karamat Husain. i 
LACHMAN— PLAINTIFE—-APPELLANT 
VETSUS 
SHAMBU NARAIN AND orners— 
DEFENDANTS—RESPONDENTS. 

Specific Relief Act (E of 1877), ss. 8, 9—Suit for 
possession based on title—Title not proved —No decree 
jor possession can be given~—-Defendant trespasser— 
Plaintiff in continuous peaceful possession. 

When a plaintiff brings a suit for possession on the 
basis of title and fails to establish title, he cannot be 
granted a decree under the first paragraph of section 
9 of the Specific Relief Act, 1877. 

Ram Harakh Rui v. Sheodihal Joti, 15 A. 384, 
overruled, 
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LACHMAN v., SHAMBU NARAIN. 


Ramasami Chetti v. Parman Chetti, 25 M. 448 ; 11 M. 
L. J. 408, Wajid Ali v. Ram Suran, A. W. N. (1884) 
39, Chhatan Rai vy. Sheo Ghulam Rai, A. W.N. (1889), 
89, relied upon. 

Mansi v. Kabshi, A. W. N. (1897 y 145, distinguished. 

Obiter—In some instances -previous possession 
may afford evidence of title and where the defendant 
is a trespasser and the plaintiff has beon in continuous 
and peaceful possession, ho would be ontitled to retain 
such possession. 


Second appeal from the decision of the 
Subordinate Judge of Farukhabad, dated the 
25th of August, 1908. 

Dr. Satish Chandra Banerji (with him Mr, 
Jang Bahadur Lal), for the Appellant. 


Judgment.—The sole question raised 
in this appeal is whether a plaintiff who sues 
for possession and fòr ejectment of the 
defendant on the basis of title and fails 
to prove his title is still entitled toa decree 
for possession under section 9 of the 
Specific Relief Act, 1877, if he can prove 
possession within six months anterior to the 
date of his dispossession. As there are con- 
flicting rulings in this Court on the point, the 
case has been referred to this Bench. 


The facts are these. The plaintiff alleged 
that he was the owner of a grove which he and 
his azcestors held rent free, that the defen- 
dants Nos. 3 to 11 were his co-sharers, that 
the first two defendants, who are the land- 
holders of the village, wrongfully dispos- 
sessed him in July 1906 and let it to the 
18th defendant and that he, plaintiff, as one 
of the owners of the grove, was entitled to 
be restored to possession. He accordingly 
brought the suit out of which this appeal 
has arisen, on the 7th of January 1907 for 
ejectment of the defendants Nos. 1, 2 and 
13-and for recovery of. possession of the grove. 
The Court of first instance found that the 
plaintiff was the tenant of the defendants 
Nos. 1 and 2 in respect of the grove and not 
the owner of it and that he had been dis- 
possessed within six months preceding the 
date of the institution of the suit. It made 
a decree in the plaintiff's favour for possession 
as tenant. On appeal by the defendants the 
lower appellate Court held that the plaintiff 
had forfeited his right as tenant by denying 
his landlord’s title, that the trees now existing 
in the grove were of spontaneous growth and 
were not planted by the plaintiff or his pre- 
decessors-in-title, and that he was not entitled 
to recover possession. The suit was accord- 
ingly dismissed. The findings of the lower 
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appellate Court have not been questioned in 
the argument before us but it is contended 
that as the Court of first instance found that 
the plaintiff’s suit had been instituted within 
six months of the date of his -dispossession 
and this tinding was not dissented from by the 
lower appellate Court, the plaintiff was entitled 
to a decree under section 9 of the Specific Relief 
Act, although he failed to establish his title. 
In support of this contention, we have been 
referred to the decision of this Court in Ram 
Harakh Rai v. Sheodthal Joti (1), which un- 
doubtedly favours the contention» In that 
case it was held that “ the fact that the plain- 
tiff, in addition to alleging and proving the 
facts which would entitle him to a decree 
under the first paragraph of section 9 claimed 
a title as mortgagee, would not disentitle him 
to a decree under the first paragraph of section 
-9". The learned Judges further observed :— 
“We see no reason why a claim for damages 
and a claim for establishment of title may not 
be combined with a claim based on the first 


paragraph of.section 9 of Act No. I of 1877,” ` 


With great respect, we are unable to agree 
with this view. fection 5 of the Act provides 
that a person entitled to the possession of 
specific immovable property may recover it 
in the manner prescribed by the Code of Civil 
Procedure, that is to-say, by a suit for eject- 
ment on the basis of title; section 9 gives a 
summary remedy to a person, who has with- 
out his consent been dispossessed of immov- 
able property otherwise than in due course 
of law for recovery of possession without estab- 
lishing title provided that his suitis brought 
within six months of the date of disposses- 
sion, The second paragraph of the section 
provides that the person against whom a 
decree may be passed under the first para- 
graph may, notwithstanding such decree, sue 
to establish his title and to recover posses- 
sion. Thetwo sections give alternative re- 
medies and are, in our opinion, mutually 
exclusive. If a suit is brought under section 9 
for recovery of possession, no question of title 
can be raised or determined. The object of 
the section is clearly to discourage forcible 
dispossession and to enable the person dis- 
possessed to recover possession by merely 
proving previous possession and wrongful dis- 
possession without proving title but that is 
not his only remedy. He may, if he so chooses, 
bring. a suit for possession on the basis 


(1) 15 A. 384. 
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of his title. But we do t think that he can 
combine both remedies 1129 me suit and 
that he can get a decree fohe sa ession even 
if he fails to prove title. Such X ta. shination 
would, to say the least of it, result in anomanw 
and inconvenience. In a suit under section 9 
no question of title is tobe determined but 
that question may be tried in another suit in- 
stituted after the decree in that suit. Ifa 
claim for establishment of title can be com- 
bined with a claim under section ¥, the Court 
will have to grant a decree for possession on 
dispossession being proved in spite of its find- 
ing that the plaintiff had no title and that 
title was in the defendant. It could not surely 
be the intention of the legislature that the 
question of title could be litigated in another 
suit which, under the second paragraph of 
section 9, the defendant would have the right 
to bring. In the case relied on, the claim ‘for 
establishment of-the plaintiff’s title and for 
damages was dismissed but he was granted a 
decree for possession. The defendant was 
entitled under section 9 to bring a suit for 
establishment of his title and in such suit the 
decision in the former suit as to title would 
be conclusive between the parties so that the 
defendant in the first suit had merely to file 
his plaint in order to entitle him to a decree. 
This would only lead to anomaly and would 
promote litigation. In our judgment, when 
a plaintiff sues for possession on the basis of 
title and fails to establish title, he cannot be 
granted a decree for possession under the first 
paragraph of section 9 of the Specific Relief 
Act. Of course, in some instances previous pos- 
session may afford evidence of title and where 
the defendant is & trespasser and the plaintiff 
was in continuous and peaceful possession, he 
would be entitled to retain such possession. 
But whereas in this case, it is found that 
the plaintiff has no title and that the principal - 
defendants are entitled to the property, the 
plaintiff cannot obtain a decree for possession, 
Our view is supported by the ruling of the 
Madras High Court in Ramasami Ohetti v, 
Parman Chett? (2) and is in consonance with 
the decisions of this Court in Wojid Ali v. Ram 
Saran (8) and Chhatan Rat v. Sheo Ghulam 
Rat (4), which do not appear to have been 
considered in Ram .Harakh Rai v. Sheodthal 


Joti (1) referred to above. The case last men- ` 


tioned, no doubt, followed by one of us sitting 
(2) 25 M. 448; 11 M. L. J. 403, 
(3) A. W. N. (1884) 39. 
(4) A. W, N. (1889) 89. 


r 
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singly in Mousi v. Kashi (5) bub this was done 
with reluctance, The point, however, did not 


arise in that case, as the plaintiff's adverse 
possession for more than twelve years was 


established. For the reasons stated above, we 


are of opinion that when a plaintiff brings a 
suit for possession on the basis of title and 
fails to establish title, he cannot be granted 
a decree under the first paragraph of section 9 
of the Specific Relief Act, and that the case 
of Ram Harakh Rat v. Sheodihal Joti (1) was 


< not rightly decided. This appeal fails and is 


dismissed with costs which in this Court will 
include fees on the higher scale 


Appeal dismissed. 
(5) AW. N. (1897) 146. 





ALLAHABAD HIGH COURT. 
FULL BENCH, 
First Civic Appeat No. 3 or 1907. 
August 11, 1910. 
Present:—Sir John Stanley, Kr., Chief 
Justice, Mr. Justice Banerji and Mr. Justice 
Karamat Husain. 
Musammat HAMIRA BIBI~ PLAINTIFE— 
APPELLANT 
versus 


Musanmat ZUBAIDA BIBI AND oraers— 


* DEFENDANTS—RESPONDENTS. 

iz uhammadan Law— f. Hanafi) —Dower debt —Widow 
in possession of husband’s estate in lieu of dower—Right 
io interest--Bengal, North Western Provinces and 
Assam Civil Courts Act (XII of 1887), s. 87 (1), (2), 
applicability of —Rules of equity, justice and good 
conscience—Heirs—-Right to recover property on payment 
of proportional dower debt—Decree, form of. 

A Muhammadan widow, in possession of her hus- 
band’s estate in liou of her dower, can claim interest 
on it, and the Courts in British India should not 
refuse to allow her interest on the ground that the 


Muhammadan Law prohibits usury. 


Musanmat Soomia Khatoon v. Altafunnissa Khatun, 2 
Hay’s R. 210, Woomatoot Fatima Begam vw. Meerunissa 


‘Khannam, 9 W. R. 318, Bakreedan v. Ammatul Fatim, 


3 0. L. J. 541, Mian Khan v. Bibijan, 5 B.L.R. 500; 14 
W. R. 308, followed. 

Ordinarily an heir of a deceased Muhammadan is 
not entitled to recover his share of the estate ofthe 
deceased from the possession of his widow on pay- 
ment of a proportionate part of the dower debt, 
but where the only heirs of the deceased were the 
widow in possession and two other persons, each 


„of whom had brought a separate suit for the recovery 


of his proportionate share of inheritance on payment 
of the proportionate part of the debt: Held, that it was 
reasonable to allow them to so recover their shares 
of the property. 

Per Karamat Husain, J.— 

(1) The question whether a dower debt is or is not 
to carry interest, cannot be’ deemed tobe a question 
regarding marriage, 
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(2) Dower is a debt due from the ‘husband to the 
wife, aud the question whether interest is chargeable 
on it or nobis a question which is provided for by the 
Municipal Law of British India. 

Therefore, section 37, clauses 1 and 2, of Act XII of 
1887, do not apply and the Hanafi Law does not govern 
the question. 

Even if the caso is to be governed by the dictates 
of justice, equity and good conscience, ib is highly 
unjust andinequitable that a Muhammadan widow in 
possession of the immovable property of her husband 
should ba liable to account for the profits arising 
outof the property and should not be entitled to a 
reasonablo rate of interest on her dower. 

The rules of the Muhammadan Law (1) that a 
Muhammadan widow, who obtains possession of the 
immovable property of her husband without force 
or fraud, can retain it until her dower is paid; (2) 
that a Muhammadan widow is entitled to the whole 
of the dower which her husband on marriage agreed 
to give her irrespective of his pecuniary means, and 
(3) that where the marriage contract is silent as to 
whether the doweris prompt or deferred, the whole 
or a portion of it is presumed to be prompt, are 
exceptions to the general rule and do not es- 
tablish the proposition that all the legal incid- 
ents of dower, after it has become due, are to 
be governed by the Hanafi Law. 


First appeal from the decision of the Sub- 
ordinate Judge of Gorakhpur, dated the 
15th September, 1906. 

The Hon’ble Mr. Sunder Lal (with him 
Mr. Abdul Raoof), for the Appellant, 

Mr. W. Wallach (with him Mr. 
mad Ishaq), for the Respondents. 

Judgment. 

Karamat Husain, J.—The property in suib 
belonged to one Inayat Ullah, who died on 
the 10th of March 1892. Zubaida Bibi is 
his widow. Her dower, as found by this 
Court, (see 43, appellant’s evidence) was one 
lakh of rupees and she was put into possession 
of the estate by her husband in lieu of her dower. 


Muham- 


The suit, out of which this appeal has 
arisen, was brought by the plaintiff- appellant 
for the recovery of hershare (1 anna 2-2/5 pies 
out of 16 annas) inthe estate in the posses- 
sion of Zubaida Bibi on the allegation 
that Zubaida Bibi had been in possession 
of the said estate for more than 14 (fourteen) 
years, that her dower-debt of one lakh of 
rupees had been satisfied out of its usufrugt, 
that she had realized a sum of Rs, 12,240- 12. 5 
over andaboveher dowerandthat the plaintiff 
was entitled to Rs. 918-2-0 out of the excess. 
The plaintiff expressed her willingness to pay 
ashare of the dower-debt proportionate to 
her share in the estate in case it was found 
that the dower-debt was still dueto Zubaida 
Bibi, 


498 
HAMIRA RIBI V, ZUBAIDA BIBI. 


The pleas raised in defence by Zubaida 
Bibi, which we have to consider in the appeal, 
were that she was entitled to interest at the 
rate of 8 per cent. per mensem on the entire 
Gower debt amounting to one lakh of rupees, 
and that the plaintiff wus not entitled to 
recover her share of the estate by paying off a 
proportionate share of the dower debt, but 
that she must pay the entire dower debt. 

The Court below came to the conclusion 
that Zubaida Bibi was entitled to interest at 
ihe rate of 6 per cent. per mensem on the 
whole dower debt, and that the plaintiff could 
not recover her share in the estate without 
paying it. On the above findings, the Court 
below dismissed the plaintiff's suit. That 
Court, in its judgment dated the 15th of 
September 1906, observed: 

“As the plaintiffs do not offer in terms to 
pay the whole dower debt due to defendant 
No. 1 (Zubaida Bibi) and they are not likely 
to pay a lakh of rupees to recover 4 annas of 
Inayat Ullah’s property, I think the proper 
order to pass in the case would be to dismiss 
the suit.” 

Musammat Hamira Bibi appealed to this 
Court, anda Bench of this Court in view of 
the conflict of the authorities in this Court 
upon the right of the widow of a Muhammadan 
to recover her dower together with interest 
referred the case to the learned Chief Justice 
in order that he might appoint a larger 
Bench. The case by the order of the learned 
Chief Justice came on for hearing before a 
Bench of three Judges. 

Two points only were argued before us. 
The first is thata Mahomedan widow in the 
absence of a contract to the contrary has no 
right to claim interest on her dower. The 
second isthat an heir of her husband may 
recover his share in the estate by paying a 
share of the dower proportionate to the share 
claimed. 

In support of the first point, it is urged 
that the parties to the case are Hanafi 
Mahommedans, that the question whether the 
dower due to a Hanafi widow is or is not to 
carry interest is a question regarding marriage, 
that, therefore, undersection 87 (1) of the 
Bengal North-Western Provinces and Assam 
Civil Courts Act, 1887. (Act No. XU of 1887) 
the rule of the Hanafi School of the Mahom- 
medan Law must be the rule of decision, and 
that as soon as it is established that this case 
is to be governed by the Hanafi School of the 
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Mahommedan Law, Zubaida Bibi cannot 
claim interest on her dower, for usury is 
strictly prohibited in Islam.* 

This argument has no force. The law of 
Islam asinterpreted by the Hanafi Doctors, 
no doubt, strictly prohibits receiving interest 
as well as plying it, but the provisions of sec- ' 
tion 87 (1) of the Bengal North-Western 
Provinces and Assam Civil Courts Act, 1887, 
have no application. The question whether a 
dower debt is or is not to carry interest can, 
by no stretch of language, be deemed to bea 
question regarding marriage 

Another argument of the learned Advocate 
for the appellant is that under section 87 (2) 
of the Bengal North-Western Provinces and 
Assam Civil Courts Act, 1887, this Court act- 
ing ‘according to justice, equity and good 
conscience’ should apply the Hanafi Law to 
the case just as it acting ‘according to justice, 
equity and good conscience’ applies the 
Mubammadan Law of pre-emption and of 
gift to Mahommedans, and should hold that a 
dower debt due to Hanafi wife carries no in- 
terest. This argument is also unsound and is 
based on a wrong notion asto the nature of 
dower debt and as to the scope of section 37 
(2) of the Act. 

In Abdul Karim Khan v. Magbul-un-dssa 
Begam (1), the learned Chief Justice 
quotes (at p. 318) the following passage 
from Mr, Ameer Ali (now the Right 
Hon'ble Syed Ameer Ali) with approval: 

“Dower is a debt like all other liabil- 
ities of the husband, and has preference 
over legacies bequeathed by the testator and 


the right of the heirs. A partition of the 
(1) 80 A. 315; A. W. N. (1908) 113; 5 A. L. J. 598. 





* “Those who devour usury shall not rise again 


save as he riseth whom Satan hath paralysed with 
a touch; and that is because they say ‘selling is only 
like usury’, but God has made selling lawful and 
usury unlawful and he to whom the admonition from 
his Lord has come, if he desists, what has gone before 
is hist; his matter is in God’s hands. But whosoever 
returns (to usury) these are the fellows of the Fire, 
and they shall dwell therein for aye. God shall blot 
out usury, but shall make alms-giving profitable for 
God loves not any sinful misbeliever,” 

The Quran by Palmer page 44 :— 

“Q ye who believe! devour not usury doubtly 
doubled, but fear God, per chance ye may be 
prosperous; fear the fire which is prepared for the 
unbelievers, and obey God and His apostle, per chance 
ye may get mercy.” Palmer, Vol. VI, page 62. 

See also Hedayah by Grady p. 289 ed seg and the 
Muhammadan Law of sale by Ballie p. 168 et sey, 
where the law on usury is discussed. 

+ ù e. his former conduct shall be pardoned, 
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estate cannot take place until the dower debt 
has been satisfied. When the wife is alive she 
can recover the debt herself from the estate of 
herhusband. If she be dead, her representatives 
stand in her place and are entitled to recover 
the same”; and goes on to say: “Dower, in 
fact, whether it be prompt or deferred, is a 
debt due from the husband to the wife.” 

In Chaudhri Wasi Ahmed v. Musammat 
Maina Bibi, First Appeal No. 65 of 1904, de- 
cided onthe 2rd of July 1906, it has also been 
expressly laid down that dower is a debt. 
Dower, therefore, cannot come Within the 
purview of section 37 (2) which applies to 
such cases as are not provided for by section 
87 (1) or by any other law in force in British 
India; but the question whether a debt is or 
is not to carry interest is not a question, which 
is not provided for by the Municipal Law of 
British India. The fact that dower debt owes 
its origin to a peculiarity of the Muham- 
madan Law of Marriage and is not the result 
of advancing money, can be noreason to divest 
it of the characteristics of a debt and to put 
upon it the limitations imposed by the Hanafi 
School’of the Mahommedan Law on usury. 

Supposing that the cases were to be govern- 
ed by the dictates of justice, equity and good 
conscience, I would be the last person to 
deprive a Mahommedan widow of interest on 
her dower. Taking into account the helpless 
condition of a Mahommedan wife and the 
fact that when she is put into possession of 
the immovable property of her husband in 
lieu of her dower, thut is more to the advant- 
age of the husband and other members of the 
family than to the advantage of the wife, I 
deem it highly unjust and inequitable that 
a Mahommedan widow in possession of the 
immovable property of her husband should 
be liable to account for the profits arising 
out of the property and should ‘not be entitled 
to a reasonable rate of interest on her dower. 

The suggestion that the motive, which 
made the law-giver of Islam sanction exor- 
bitant dowers, is nota pecuniary gain toa 
wife but simply a check upon the capricious 
exercise of the unfettered power of divorce 
which her husband, has and that, therefore, the 
argument that itis inequitable to allow interest 
upon dower has no force. There is nothing, 
in the first place, to show that the motive for 
sanctioning large amounts of dower is to check 
the unlimited power of a husband to divorce. 
According to the Hunafis, it isa mark of the 
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personal qualifications and the social status of 
the wife and is spoken of in the Hedayah 
page 44 as “a token of respect for its object’ 
(the woman).” 

In the second place, in dealing with the 
legal incidents of a dower debt, one has to 
look tc its nature from the stand point of 
jurisprudence and not to the motives of the 
law-giver which brought it into being. 

In the third place, there is no connection 
between the fact that a large duwer is a 
check upon divorce and the fact that dower 
should carry no interest. 

In the fourth place, if the object of sanc- 
tioning large dower be a check upon divorce, 
the rule that dower should carry interest would 
put an additional check and would furthir 
the endin view. Granting that dower isa 
debt, it follows that the legal incidents of it, 
after it has come into existence, are to be 
governed by the Municipal law of British 
India and not by the Hanafi Law which 
prohibits usury. It is, however, urged that 
to some of the legal incidents of dower after 
its creation, the Hunafi Law bas been applied 
and that, therefore, it should be extended to 
the remaining legal incidents of it. As 
instances of the application of the Hanat Law 
the following cases are put forward. 

The rule that a Mahommedan widow, who 
obtains possession of the immovable property 
of her husband without force or fraud, can 
retain it until her dower is paid [see Musam- 
mat Bibee Bachun v. Sheikh Hamid Hossein 
(2) and the cases which follow it]. The rule 
that a Mahommedan widow is entitled to the 
whole of the dower which her husband un 
marriage agreed to give her irrespective of 
his pecuniary means. [Sugra Bibi v, Masuma 
Bibi (3)]. The rule that where the marriage 
contract is silent as to whether the payment 
of the dower is to be prompt or deferred, 
the whole or a portion of it, is presumed to 
be prompt (see Wilson’s Anglo-Muhammadan 
Law page 121, 3rd Edition.) 

The above instances, in my opinion, are 
exceptions to the general rule and do not 
establish the proposition that all the legal 
incidents of dower, after it has become due, 
are to be governed by the Hanafi Law. I may 
observe in passing that the right of a 
Mahommedan widow to holdthe property of 
her husband until her dower is paid is a rule 

(2) 14 M. I. A. 377; 10B. L. R. 45; 17 W. R, 118, 

(8) 2 A. 573. 
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of the Hanafi Law of debt and not the law of 
dower. The rule that a husband is bound to 
pay the dower he agreed to pay, no matter 
how excessive it be, is hardly an incident of 
dower debt. 

The rule that in cases in which the 
marriage contract is silent on the point, 
the whole ora portion of the dower is pre- 
sumed to be prompt is according to the 
original authorities regulated by the local 
custom and cannot, strictly speaking, be 
deemed to be an incident of dower debt. 

Coming to the case law on thé point, I 
find that the preponderance of authority is in 
favour of the rule that interest is chargeable 
on dower. The first case is that of Musam- 
mat Soomia Khatun v. Altaf-un-nissa Khatun 
(4). The suit was for dower and an objection 
as to the awarding of interest was taken. 
The learned Judges who decided the case 
observed:— Now with regard to the objec. 
tion regarding interest, this being a case 
simply for recovery of debt, the principles of 
Mahomedan Law have no bearing upon it.” 
(See page z11 of the report). 

The second case is Woomatool Fatima 
Begam v. Meer-un-nissa Khannwm (5). 
Tn this case it was contended that the widow 
in possession of the estate of her husband was 
liable to account for the profits of the land; 
while on behalf of the widow, it was urged 
that she was entitled to interest on her 
dower. Peacock, ©. J., observed: — ‘The 
plaintiff does not ask to receive interest upon 
her dower, but she asks that she may not be 
compelled to account for the profits of the 
land during the time that she held it in lien 
of her dower. If she had had a lakh of 
rupees paid to her when she first entered 
into possession of the land in 1845, she 
would not have been bound according to the 
tenets of the Mahommedan religion to keep it 
in a box and take ont of the box from time 
to time as much as she had occasion to spend; 
but she would have been allowed to invest 
her money in the purchase of land and to 
have lived upon the rents of her estate, even 
if she was prevented by her religion from 
lending her money at interest. Ii she would 
have been prevented from purchasing Gov- 
ernment securities and receiving interest 
from Government instead of receiving it 
from an individual, there were many other 
modes in which she might have invested the 

(4) 2 Hay’s R. 210. (5) 9 W. R. 318. 
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money if she bad received her dower. lt 
would have been a poor investment in this. 
country if this lady could not have realized 
from her money at least 5 per cent. An 
investment which would have given her 5 
per cent, for her capital would have yielded 
Rs. 5,000 a year, whereas taking the profits 
of the whole estate as six times the amount 
of the wastlaé assessed upon the 1-6th of it, 
she received only Rs. 4,692 a year. If, 
therefore, she is to account for the profits of 
the land during the whole time that she held 
it in lieu of her dower, she will, in fact, have 
received nothing instead of receiving the 
Rs. 5,000 a year, which she would have 
received from the investment of her money, 
if paid to her on her husband’s death.” 

The third case is that of Bakreedan v. 
Ammaiul Fatima (6). In thiscase it. was 
contended that the widow was entitled to 
interest upon her dower and the learned 
Judges observed: “In the next place, it is 
contended that the widow is entitled to 
charge interest upon her dower. The Subor- 
dinate Judge has disallowed interest, because 
it is forbidden by the Prophet. The question 
was discussed in the case of Mian Khan v. 
Bibi Dibijan (7) and it was held that, for a 
considerable period of time past, the pro- 
hibition of the Quran and of the Hedayah 
against the taking of interest has not been 
treated by the executive and by the persons 
charged with the administration of justice 
in this part of India as forming part of the 
active Municipal Law of the country. As 
moral precept, it will, no doubt, always be 
influential with those who acknowledge its 
authority, but as a part of Municipal Law, if 
it ever had existence as such, it has long 
been obsolete. We are not aware of any 
case in this Court which has tended to shake 
the authority of that decision.” 

The interest was, however, disallowed on 
the ground that it could not have been in the 
contemplation of the parties that interest 
would be chargeable on such excessive dower 
(Rs. 41,000 and one gold mohur). 

The fourth case is that of Mian Khan v. 
Bibi Bilijan (7). This case is not an authority 
for the particular proposition that a widow 
is entitled to charge interest upon her dower 
but it is an authority for the broader pro- 


position that the Courts in British India do 
(6) 3 0. L. J. 541. 
(7) 5 B, L. R. 500; 14 W. R. 208, 
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not refuse to decree interest toa Mahommedan 
on the ground that he is disentitled by 
Mahommedan Law to recover it. The rule laid 
down certainly covers the case of a widow 
if she claims interest upon her dower. As 
the passage bearing on this point is instruc- 
tive and shows the attitude of the Courts in 
British India towards awarding interest to 
Mahonunedan suitors, I quote it in extenso:— 

The learned first Judge appears to be of 
opinion that, if the Actof 1855 be put upon 
one side, the law, which the Civil Courts of 
this country are bound to administer between 
Mahommedan suitors does not allow a Mahom- 
medan to charge another Mahommedan any 
interest whatever. It seems to me that, this 
view is erroneous. No doubt, the passage in 
the Hedayah to which the learned First 
Judge refers, and other passages in the Quran, 
do, as they are commonly understood, forbid 
the taking of interest and certainly as far 
as I have the means of judging, I should 
suppose that a very considerable number of 
religiously inclined persons of the Mahome- 
dan faith consider themselves bound to observe 
these precepts and conscientiously keep them- 
selves out of all transactions which appear 
to infringe them. Bat, onthe other hand, 
ik is notorious that there are in India 
Mahommedan dealers in money, and traders of 
unquestionable respectability and that it has 
heen the practice among this class for a very 
long period to take interest even from their 
c)-religionists in the way of their business. 
Mr. Harington in his Analysis, first Vol: 
page 182, after remarking that the Mahomme- 
dan Law forbids’ the taking of interest for 
the use of money upon loans from one 
Mussulman to another, and that the Hindu 
Iaw permits interest to ba taken at prescribed 
rates only, goes on to say: The Hinda 
legislators have expressly sanctioned and the 
Mussulmin Government of India appear to 
have tolerated directly or indirectly the 
customiry interest of the country which, ia 
the plan for the administration of the justice 
proposed by the Committee of Circuit in 
1772, is stated to have amounted t> the most 
exorbitant usury. I cannot learn that our 
Courts have, in any case which is of authority, 
refused to decree interest to a Mahommedin, 
on the grouni that he was disentitled by 
Mahommedan Law to recover it. On the 
whole if seems to ms that, for a considerable 
period of time past, the prohibition of the 
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Quran and the Hedayoh against the taking 
of interest has not been treated by the 
executive and by the persons charged with 
the administration of justice in this part of 
India, as forming part of the active Municipal 
Law of the country. Asa moral precept it 
will, no, doubt always be influential with 
those who acknowledge its authority, but I 
think that, as a part of the Municipal Law, 
if it ever had existence us such, if has 
long been obsolete.” 

The fifth case is an unreported ruling of 
this Court in Chaudhri Wasi Ahmed v. 
Mussammat Maina Bibi, First Appeal No. 65 
of 1924, decided on the 3rd of July 1906, and 
is a direct authority for the proposition . that 
interest is chargeable on dower debt. The 
learned Chief Justice in his jadgment observ- 
ed: — It has been argued, and very stre- 
nuously argued by Mr. Rahmat Ullah that 
according to the Mahomedan Law, interest is 
not chargeable in respect of dower. We have 
been referred to a number of authorities but 
none of them bear out this proposition. On 
the contrary, it appears to be well-settled 
law that dower is a debt ranking at least 
equally with other debts. That it is a 
debt there can be no doubt. Whether or not 
Musammat Maina Bibi was bound to account 
for the rents and profits during the time she 
was in possession is perhaps a question open 
to some doubt; but it appears to us to be 
clear that having been charged with the rents 
and profits, she certainly is entitled to reason- 
able interest in respect of so much of her 
dower debt as remained undischarged by the 
rents and profits.” 

The above are the authorities in favour 
of the proposition that interest is chargeable 
on dower debt. There are two unreported 
rulings ofthis Court which are against it. 
The first is First Appeal No. 264 of 1895, 
decided on the 3rd of July 1897. The learned 
Judges who decided that case observed: “The 
appellant put forth a claim to interest upon 
her dower. Such a claim we never heard 
raised before. No authority, it was admitted, 
could be produced in support of it. We over- 
rule it.” 

The second is First Appeal No. 3 of 1881 
decided on Ist of January 1882. The 
learned Subordinate Judge of Gorakhpur in 
his judgment dated the 24th of September 
1880 in the case of Sheikh Mujib Ullah v. 
Ummed Bibi, (No, 42 of 1880) said: “Under 
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the Mahommedan Law, the defendant is 
not entitled to get interest on the amount 
of dower” and the learned Judges of this 
Court on appeal from the decree of the 
Subordinate Judge of Gorakhpur in the 
case already mentioned observed: "In the 
case of Sheikh Mujib Ullah, respondent, we 
find no force in the pleas inpugning the 
principle on which account has been prepared 
inrespect of allowance on account of com- 
mission and of interest. The appellant’s 
pretensions in these respects are untenable.” 

In Musammat Zamani Begam v. Syed 
Mansur Shah, First Appeal No. 107 of 1893, 
decided on the 2nd of June 1896, the question 
of dower debt was involved but no interest 
onit was claimed. 

Considering the facts that dower is a debt, 
that as a debt it is to be governed by the 
Municipal Law of British India and not by 
the Hanafi Law, that it would be extremely 
inequitable to make a Mahommedan widow 
in possession of her husband’s property in 
lien of her dower liable to account for the 
profits of the property without giving her a 
right to claim interest upon her dower, and 
the rulings which are in favour of interest, I 
would without the least hesitation hold that 
a Mahommedan widow in possession of her 
husband's estate in lieu of her dower could 
claim interest on it, and thatthe Courts in 
British India should not refuse to grant her 
a decree for it on the ground that the 
Mahommedan Law prohibits usury.: 

As regards the plea that the plaintiff is 
entitled to recover her share of the estate 
of Inayat Ullah on payment of the part of 
the dower proportionate to the share in the 
estate it would ordinarily be not a valid 
plea. 

In the particular circumstances of this 
case we think it would be inequitable to direct 
the plaintiff to pay the full amount of the 
dower as the share which the defendant 
Musammat Zubaida Bibi inherited from her 
husband and which isin her possession is 
also liable for her dower. Further, we have 
before ug two suits brought by two sets of 
heirs claiming their respective shares in the 
estate. Both sets of the plaintiffs cannot be 
directed to pay the whole amount of dower, 
as that would have the effect of awarding to 
Zubaida Bibi doable the amount of her dower. 
The liability of the heirs of the husband for 

the dower is not personal and the dower is 
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recoverable from the assets left by the 
husband. It would, therefore, be inequitable 
to direst each set of the plaintiffs to pay to 
the defendants more than a share of the dower 
proportionate to their share in the estate. 
Besides the two sets of plaintiffs and the 
defendant Zubaida Bibi there are no other 
claimants of the estate. It seems, therefore, 
reasonable to direct the plaintiff in this case 
to pay hershare of the dower in order to 
enable her to recover her share of the inheri- 
tance, Similarly the plaintiffs in the other 
case will have to pay their share of the dower 
to get their share of the inheritance. If the 
plaintiff were ordered to pay the whole dower 
and to get the whole estate, other heirs of 
Tnayat Ullah including Zubaida would have 
to sue her for theirshares and this would lead 
to multiplicity of actions. This is undesirable. 
The plaintiff should, therefore, get a decree 
for her share in the property which has been 
found to belong to Inayat Ullah on condition 
that sue do pay her share of the dower of one 
lakh of rupees found to be due to Zuabaida 
Bibi. 

Stanley, C. J.—I am also of opinion that the 
main question raised in this appeal, namely, 
whether Musammat Zubaida Bibi, who was 
put into possession by her husband of his 
estate in lieu of her dower debt, is entitled 
when called upon by her husband’s heirs 
other than herself to account for the rents ` 
and profits received by her during the time 
of her possession, to claim interest at a reason- 
able rate upon her dower debt must be 
answered in the afirmative. The plaintiff is 
one of the heirs of Inayat Ullah, the deceased 
hosband of Zubaida Bibi and she claims her 
share of the estate discharged of Zubaida 
Bibis dower on the allegation that the dower 
debt has been satisfied out of the rents and 
profits. In the judgment, which has just been 
delivered, my brother Karamat Husain has 
dealt with the question at length and has 
quoted the authorities bearing on the subject. 
The weight of authority appears to me 
entirely to support the view which he has 
taken and I see no reason to disagree with 
him in the conclusion at which he has arrived. 

As regards the form of thedecree, it appears 
to me that the rights of the parties can be 
adjusted in two ways, either by a sale of the 
property and payment out: of the proceeds of 
the sale the dower debt and by a division of 
the balance between the heirs according to 
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their rights therein, or if the parties desire 
to retain the estate unsold, there being 
apparently no other debts of Inayat Ullah, 
to give their shares in the estate to Zubaida 
Bibi, Hamera Bibi ond Amina Bibi and 
others, Hamera Bibi and Amina Bibi and 
others first paying to Zubaida Bibi the 
rateable proportion of the dower debt pro- 
portionate to their shares, respectively in the 
estate of Inayat Ullah. In the circumstances 
of the present case, the last mentioned course 
appears to me to be equitable, 

Banerji, J—I do not express any opinion 
ou many of the various points discussed by 
my brother Karamat Husain in the elaborate 
judgment just now delivered by him. The 
question whether interest can be allowed on 
the dower due to the widow of a deceased 
Mahommedan is not free from difficulty, but 
the weight of anthority is in favour of the 
view that if the widow has been placed in - 
possession of her husband’s estate in lieu of 
her dower, the Court has the discretion to 
award her interest at a reasonable rate and 
I am not prepared to dissent from this view. 
I agree in the order proposed. 

By THE Court.—The order of the Court is 
that we allow the appeal, set aside the decree 
of the Court below and make a decree in 
favour of the plaintiff for possession of the 
share claimed by her, save and except the pro- 
perty mentioned in list No. 1 annexed to the 
written statement of the defendant Zubaida 
Bibi, conditional upon payment by her of 
Rs. 12,500 within six months from this date 
to Musammat Zubaida Bibi on account of her 
dower. If such payment be not made within 
the time mentioned above, her suit will stand 
dismissed with costs including fees in this 
Court on the higher scale. In the event of 
her paying the said amount the parties will 
bear their own costs in both Courts. 

Appeal allowed. 


— 





(s.c.7 A, L. J. 937.) 
‘ALLAHABAD HIGH COURT. 
Lerrers Patent Appear No. 161 or 1909, 
July 21, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr, Justice Banerji. 
KISHORI LAL AND otaers—Praintirrs— 
APPELLANTS 
versus 


KUBER SINGH—DEFENDANT— RESPONDENT. 
Civil Procedure Code (Act XIV of 1882), s. 310 4— 


INDIAN OASES, 
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Order setting aside a sale in execiulion-—Suit to set 
aside an order of Civil Court—Limitation —Limitation 
Act (XV of 1877), Sch. Il. arts. 18, 120, 

A suit toset aside an order, passed by a Munsif 
under section 310 A of the Code of Civil Procedure, 
1832, setting aside a sale at the execution of a decree, 
is governed by article 13 and not by article 120 of the 
Second Schedule of the Limitation Act, 1877. 

Shunkar Sarup v. Meju Mal, 23 A. 318; (P. C.); 3 
Bom. L, R. 718; 50. W. N. 649, distinguished. 

An auction-purchaser cannot obtain a decree for 
possossion without first having the order, setting 
aside the sale, set aside. Whether such an order 
is passed rightly or wrongly it cannot be treated as 
a nullity. 

Appeal under section 10 of the Letters 
Patent against the following decision of Mr, 
Justice Karamat Husain, dated 21st July 
1909, in Second Appeal No. 947 of 1908:— 

Karamat Husain, J—The facts necessary 
forthe disposal of this appeal are brietly 
these :— 


The suit under appeal was brought for the 
possession of the property bought in execution 
of a decree on the 20th of September, 1901, 
and the sale cf that property was set aside by 
the learned Munsif on the 26th of September, 
1901. On appeal the order of the learned 
Munsif setting aside the sale was reversed by 
the lower appellate Court on the 16th of 
January,1902. That order of the lower appel- 
late Court was upheld by the High Court on 
the 4th of December, 1902. The judgment- 
debtor again on the 23rd of December, 1902, 
applied under section 310A. to have the sale 
set aside. The learned Munsif on the 28th 
of April, 1903, allowed the application and 
set aside the sale. On appeal to the lower 
appellate Court the order of the Munsif 
setting aside the sale was again reversed on 
the 17th of July, 1903. On second appeal to 
the High Court it was held that no appeal 
lay to the lower appellate Court. After the 
above-mentioned proceedings a fresh suit was 
instituted by the plaintiff for possession of 
the property sold. The result of the above 
proceedings, it is to be noticed, was that the 
property sold on the-20th of September, 1901, 
passed to the possession of the judgment. 
debtor. The decree-holder, therefore, brought 
the suit under appeal for the recovery of 
possession on the- allegation that the 
Mansif had no jurisdiction to set aside the 
sale of the property by his order, dated the 
98th of April, 1903. The Court of first 
instance dismissed the claim on the ground 
that it had jurisdiction, and the decree of that 
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Court was affirmed by the lower appellate 
Court. That Court (the lower appellate 
Court) in its judgment remarks :— 

“The word ‘jurisdiction’ is not defined by 
the legislature, and it is used in different 
senses. In my opinion, the Munsif had 
jurisdiction to entertain the application, dated 
the 23rd of December, 1902, in the sense 
that it was the proper Court where it could 
lie, but it was barred by limitation [vide 
Chowdhary Kesrt Sahay v. Giani Roy (1)], and 
he had no lawful authority to grant it, hence 
he may be said to have had no jurisdiction to 
grant it. But the question is, whether a 
separate snit like the present, is maintainable 
under the circumstances’?” He, however, 
came to the conclusion’ that the suit was 
barred by limitation. 
v. Narhari (2) and on that of Raghunath 
Prasad v. Kuniz Rasul (8), and held that 
the learned Munsif had jurisdiction to 
pass the order which he passed on the 28th of 
April, 1903, and the suit ought to have 
been brought within one year from that 
date. The plaintiffs come here in second 
appeal, and it is argued by the learned Vakil 
for the appellant that the suit is not barred 
by limitation. In my opinion, the view 
taken by the lower appellate Court is right. 
The learned Munsif had jurisdiction to pass 
the order dated the 28th of April 1903 and 
that order was not a nullity. The suit on 
the authority of the rulings mentioned above 
is barred. The resultis that the appeal fails 
and is dismissed with costs. 

Mr. Gulzar: Lal, for the Appellants. 

Mr. Howard with Mr. G. W. Dillon, for the 
Respondent. 

Judgment.—The facts of this case are 
these:-—The suitis one for the recovery of 
property which was bought by the plaintiffs at 
a sale in execution of a decree on the 20th of 
September, 1901. This sale was set aside by 
the Munsif on the 26th of September, 1901. 
On appeal the order of the Munsif setting aside 
the sale was reversed by the lower appellate 
Court on the 16th of January, 1962, and this 
order was upheld by the High Court on the 
4th of December, 1902. Then the judgment- 
debtor on the 23rd of December, 1902, applied 
to the Munsif under section 310A of Act 
XIV of 1882 to have the sale set aside and 

(1) £9 ©. 626; 6 C. W. N. 776. 

(2) 25 B. 337; 27 I. A. 216 (P. 0.). 
(3) 24 A, 416; A. W. N. (1902) 116. 
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his application was granted on the 28th of 
April, 1903, and the sale was set aside. An 
appeal was preferred and the order of the 
Munsif setting aside the sale was reversed on 
the 17th of July, 1903, but on second appeal 
to the High Court, it was held that no appeal 
lay to the lower appellate Court and the 
decision of that Court was reversed. The 
order of the Munsif of the 28th of April, 1903, 
accordingly stood affirmed. 

The suit out of which this appeal has arisen 
was then preferred by the plaintiffs on the 
6th of August, 1907, They claimed posses- 
sion of the property which had been sold to 
them, alleging that the Munsif had no jwis- 
diction to set aside the sale to them by his 
order of the 28th of April, 1903. 

The learned Judge of this Court, from 
whose decision this appeal has been preferred, 
agreeing with the lower Courts, dismissed 
the plaintiff’s claim, holding that the Munsif” 
had jurisdiction to pass the order of the 
28th of April, 1903, and that the plaintiff’s 
suit was barred by limitation, it not having 
been brought within one year from the date 
of that order. 

Woe are of opinion thatthe decision of the 
learned Judge of this Court is correct, and 
that article 13 of Schedule IT of the Limit- 
ation Act is applicable to this case. It is 


‘obvious that the plaintiffs cannot obtain a 


decree for possession without first having the 
order of the Munsif of the 28th of April, | 
1903, set aside. This order, whether it was 
passed rightly or wrongly, cannot be treated 
as a nullity. We have then to see what 
period of limitation is prescribed for a suit to 
have such an order set aside. It is contended 
on behalf of the appellants that period of 
limitation is not expressly provided in the 
Schedule to the Limitation Act, and that 
article 120 which allows a period of six 
years within which to bring a suit is appli- 
cable. We are of opinion that the article 
which is applicable is article 138. Article 12 
provides a period of one year’s limitation for 
a suit to set aside, amongst others, a sale in 
execution of a decree of a Civil Court. 
Article 13 provides the same period of limit- 
ation for a suit to alter or set aside a decision 
or order of a Civil Courtin any proceeding 
other than a suit. “Suit” is defined in sec- 
tion 3 of the Act as not including an appeal 
or an application. ‘Suit’, therefore, in the 
article does not include an application in a 
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suit The article applies to an order in 
any proceeding other than a snit and as an 
application is excluded from a ‘suit,’ it applies 
to an order in a proceeding on an application. 
If after the words “other than a suit” the 
words “or application in a suit” had been 
added to the article, ib would be different. 
Now the order of the Munsif setting aside the 
sale was an order in a proceeding other than a 
suit and article 13is, in our opinion, applicable. 
If this were not so, we should have a period 
of one year allowed for the institution of a 
suit to have a sale in execution of a decree of 
a Civil Court set aside, while for a suit to 
have an order setting aside a sale cancelled, 
the period would be six years. This was 
clearly, we think, never intended. This is un- 
like the case of Shankar Karup v. Mejo Mal 
(1). Inthat case the suit was brought under 
the provisions of section 295 of the Code of 
1882, and ib was not, therefore, necessary to 
set aside the order for distribution passed 
under that section. 

We think that the decision of the learned 
Judge of this Court, which is in agree- 
ment with the decisions of the Courts below, 
is correct and dismiss this appeal with costa. 


Appeal dismissed. 


(4) 23 A. 313 (P, C.);3 Bom. L. R) 713; 5 0. W. 
N. 649. 


(s. c. 86 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
First CiviLpPpeaL No. 741 or 1908. 
April, 16, 1910. 
Present:—Mr. Justice Johnstone and 
Mr. Justice Williams. 
Musammat HUSAIN A—Desranpant— 
APPELLANT 
versus 
Musammat SAHIB NUR AND OTHERS — 
PLAINTIFES AND DEFENDANTS —- RESPONDENTS. 
Limitation—Alienation of immovabie property by a 
sninor’s predecessor to one who was afterwards 
appointed guardian—Sutt by minors guardian 
Swit by minor to vecover that property~-Cause 
of action—Onus on plaintiff of proving suit is 
within limitation—Hvidence—Admissibility —Decision 
as to age of minor in appointment of guardian 
proceedings not judgment in rem—Guardian when 
not estopped from disputing ward's age—Entry 
in Birth register and register of Vaccination — 
Former statement of a person as to date of his own 
birth—Paper of tambol—Admission of a party— 





2 


INDIAN CASES, 


500 


Previous statement of a witness—Power of guardian— 
Statement of Legal Practitioner binding on his client 
Limitation Act (XV of 1877), s. 7, Sch. II, arts, 142, 
144—Hvidence Act (I of 1872), ss. 10,13, 18, 21, 33, 
41, 43, 45, 155 and 157—Minors Act (XL of 1858), ss, 
10 and 18—Civil Procedure Code (Act XIV of 1882) 
s. 561—Oross-objection, admissibility of. 

The cause of action for a surt by a ward to recover his 
property, whether movable or immovable, misap. 
propriated or alienated by the guardian, arises froin 
the date of the guardian’s removal. But where immov- 
able property has already been alienated and parted 
with by the ward's predecessor-in-title, the suit to re- 
cover it by ward on his succession on the ground of 
invalidity of the alienation is governed by 12 years’ 
rue of limitation and the right to sue accrnes from 
the date of alienee’s possession, whether article 142 
or l44of Act XV of 1877 applies. 

One causo of action cannot come into existence by 
instalments on different dates.) 

Afusammat Fazal Nishan v, Muhammadji, 33 P. R. 
1897, referred to. 

It is generally for the plaintiff to show that his 
gait is not barred by limitation. So where a person 
after attaining majority sues to recover his property 
in the hands of his guardian orother person for which 
cause of action had arisen during his minority, he is 
bound to prove that the suit is within three years’ 
limit allowed by section 7 of the Limitation Act. 

The decision of an issue as.to the age of a minor 
in proceedings relating to the appointment of the 
guardian forlperson, or property, or both, of such minor 
or in curatorship proceedings, is not one of the judg- 
menis- in vem enumerated in section 41 of Act I of 
1872 which are declared to be conclusive against the 
world, although under section 43 of the Act, it 
is relevant to prove thatat a certain time the minor 
was under tutelage. 

Dalu Malwahi v. Palak Dhari Singh, 18 A. 478 and 
Satis Chunder Mukhupadhya, v. Mohendra Lal Pathuk 
17 C. 849, referred to. 

In a suit by a wardto recover his property from 
the guardian appointed by a competent Court, the 


_ guardian is nob estopped from disputing the age of 


the ward unless it is shown that the gnardian has, by 
his declaration, act or omission, caused or permitted 
the ward to believe anything about his age. 

An entry ina birth register kept by some compe- 

tent authority is relevant to prove the age of the per- 
son to whom it relates providedit is notin any way 
suspicious. 
* An entry ina vaccination register showing the age 
of the person vaccinated can be relevant to corrobo- 
rate the vaccinator’s evidence as to the age, if other. 
wise reliable, but in itselfit is of no value, because 
the age of a child is likely to be very cursorily re- 
corded, as itisnota matter of importanco for the 
operation. 

Former statements of a person giving the date of 
his own birth, even if admissible under the combined 
operation of section 21 (1) read with section 32 (7) 
and section 18 clause (a) of the Indian Evidence Act 
(I of 1872), do not possess any great probative force 
because the source of his information after all is 
hearsay. 

Under the combined force of sections 10 and 18 of 
Act XL of 1858, the only restrictions upon a certifi. 
cated guardian are that he cannot sell or mortgage 
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the ward’s immovable property or lease it for five 
< years without permission of the Court; in other rog- 
pects he has the full rights of a proprietor, — 

The statements of witnesses examined in a judicial 
proceeding cannot be used in any subsequent judicial 
proceedings when any of the conditions laid down 
in section 83 of the Indian Evidence Act is want- 
ing. But such statements can be used either to con- 
tradict them under section 155 (3) or to corroborate 
them under section 157 of the Act, 


The Queen v. Mowjan, 20 W. R.69and Chakauri 


ingh v. Suraj Kawr,2 A. L.J. 91, referred to. 

a hee the rovislons of section 21 (2) or (3), only 
those admissions are relevant which are made by a 
principal party to the suit or that party’s agent. The 
provisions do not apply to the statements of third 
parties who subsequently are admitted as legal 
representatives of the original parties concerned. 

A tambol register or paper is relevant to corroborate 
the testimony of a witness who proves the happening 
or not happening of a certain event at or about the 
time of the wedding on the occasion of which he is 
shown to have paid the tambol personally. 

A statement as to relevant facts made by a Legal 
Practitioner on behalf of his client is to be treated as 
tantamount to that of his client even if the former 
makes it without consulting the latter. i : 

Juggapati Mudaliar v. Ekambara Mudaliar, 21 M. 
274 ab p. 277, referred to.  — 

The Indian Evidence Act is in itself of the nature 
of a Code of the principles snd the Law of Evidence 
which the Indian Courts are to observe and the object 
of such enactments is that the Law should be 
ascertained as regards any point specifically dealt 
with in them by interpreting the language used in 
those enactments and assigning to it its natural 
meaning and not by searching for authorities 
ae Nath Sircar v. Kamalbasini Dasi, 23 0, 
563, (P. O.) ;23 I. A. 18, followed. 

Plaintiff can amend his plaint only to the extent 
allowed by the Court. So where a plaint is returned 
to add parties, a prayer for reliefs asked therein oan. 
not be altered and the plaint is to be treated as origin- 
ally framed although the unauthorized amendment is 
not expressly objected to either by the 1st Court or 

r party. 
WI or cross-appeal cannot be entar- 
tained for any relief not asked originally in the plaint 
and a cross-objection is admissible in so far only as it 
relates to mattor opened upin the main appeal. 

Abdul Ghani v. Muhammad Fasih, 
A. W. N. (1905) 200; 2.A. L. J. 637 and Muhammad 
Amir v. Parankishore Deh, 26 C. 114, referred to. 

Ifa plaintiff asks for ‘the following reliefs and 
such other relief as to the “Court may seem just and 
proper to grant, namely”’ and follows this up with 
several prayers without any disjunctive adverb, the 
presumption is that they are intended to be camu- 
latiye and not alternative. 

First appeal from the order of O, Usborne, 
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Esquire, District Judge, Rawalpindi, dated 
the 4th April, 1908, decreeing the claim. 

Mr. Muhammad Shafi, for the Appellant. 

Bhagat Ishwar Das, Mr. Sewr Rim Singh, 
and Bhagat Govind Das, for the Respond- 
ents. 

J udgment.—tndealing with this very 
unfortunate family dispute which has been 
litigated practically without intermission ever 
since the year 1880, we may premise by say- 
ing that wedo not propose to follow the 
learned District Judge through the critical 
analysis, which fills the eartier pages of his 
judgment, in which he essays to fix the res. 
ponsibility for the delays which have occurred 
in the conduct of this case. We will confine 
ourselves to three rather elementary observa- 
lions, firstly, that when proceedings have been 
going on from 1880 until 1907, ib is not safe’ 
from an examination of the proceedings ‘of 
the last three years only, to say dogmatically 
that one party alone is responsible for delays 
that have occurred; secondly, that before im- 
puting the blame to “the defendants,” it 
would have been simple justice to observe 
that the defendants are divided into two 
camps, (1) the legal representatives of Hayat 
Bakhsh; and (2) their transferees for value 
of the seraz, and to assign the responsibility 
for the delay between these two parties as 
the merits of the case required: and lastly, 
that as the principal matters to be dealt with 
relate to such questions as limitation, the ad- 
missibility of evidence, andthe burden of 
proof, it is better not to open the discussion 
of these questions by importing such weighty 
matters of prejudice as that one of the parties 
has been guilty ofa scandalous abuse of the 
process of the Courts. This may be of im. 
portance in deciding questions of costs, but as 
regards the abstract questions of law before 
us it is more calculated to obscare judgment 
than to assist ib. 

Coming now to the case itself, we produce 
here the pedigree-table annexed to the judg- 
ment of the lower Court with some fur- 
ther information more particularly as to dates 
which will help to elucidate the progress of 
the dispute. 
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We now propose to examine as briefly as 
possible the circumstances which led up to 
the dispute, and also to trace the labyrinth 
of litigation which has culminated in the 
present proceedings. In giving this resume, 
we shall have to vefer to certain evidence 
which eventually, as we shall show hereafter, 
we do notconsider to be admissible, but 
withont doing this, it would be almost im- 
possible to show how the case has come into 
existence. 

In the middle of the last century there 
was a weaver in Rawalpindi of no family 
position or property, who died leaving a 
daughter, Musammat Matto, and three sons, 
Hayat Bakhsh, the eldest, Ali Muhammad 
and Walidad. The daughter Musammat Matto 
is not connected with these proceedings, save 
that she was the mother of Muhammad 
Sultan, who is a good deal mixed up with the 
case, and one of the sons Ali Muhammad died 
without issue about 1861. 

The remaining two brothers Hayat Bakhsh 
and Walidad are said to have lived jointly 
for some time, but are found by the lower 
Court to have separated prior to the Black 
Mountain Expedition of 1868-9, and to have 
taken separate contracts, more particularly 
with the Commissariat Department in connec- 
tion with that expedition. 

We are not ourselves sure that this separa- 
tion is as clearly established as the lower 
Court makes out, although dealing as we are 
with Muhammadans, it would probably be 
difficult to say with scientific accuracy what 
is meant by two brothers being either joint 
or separate. It is certainly the case that 
Colonel Hall, who as Commissioner of Rawal- 
pindi in 1881 united the functions of principal 
Executive officer in the Division with those of 
Divisional Judge, in confirming the apppint- 
ment of Hayat Bakhsh, as guardian of Musam- 
mat Fazal Nishan, (the original plaintiff and 
minor daughter of Walidad), recorded, on 
what evidence we know not, in his order, 
dated the 14th May, 1881, that “Ohowdhry 
Hayat was joint with his brother Walidad 
and is the fittest person to administer to 
the estate.” Similarly Mr. Perkins, who 
succeeded Colonel Hall in the dual capacity of 
Commissioner and Divisional Judge, recorded 
in an appellate order, dated the 9th February 
1884, the fact that Walidad had gone to the 
front in the Kabul Expedition of 1878-90 as 
Hayat’s agent and partner and that the latter 
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was the founder of the family’s fortunes. 
Again we find in Sher Singh’s evidence before 
the Commissioners in 1836 that on 3)th 
March 1873 he closed a debit account due from 
Walidad by a transfer to Hayat of the amount 
due, and that in 1878 Sewa Ram, who was 
owed Rs, 8,468 by Walidad and something 
under Rs. 7,000 by Hayat, got a joint balance 
struck in Hayat’s account for Rs. 15,300 “to 
secure myself so that I could recover the 
whole balance from either.” It will be notic- 
ed that on both these occasions, the creditors 
were careful to take the balance in, or to 
transfer it to, Hayat’s account, a fact which 
seems to throw some light, the more im- 
portant, because unintentional on the financial 
position of the two brothers from the stand- 
point of their creditors. At any rate after 
the Agror Campaign, there seems no doubt 
that both brothers went in for building opera- 
tions at Rawalpindi. Hayat certainly built 
a serai inthe cantonment in the Sadar bazar 
which went by his name. About the same 
time probably about 1870 Walidad, who was 
then a member of the Manicipal Committee 
at Rawalpindi ard who had purchased a 
site for a nominal sam from the Committee, 
built ņa serat in the city, and shortly before 
had built a new house on a site which he had 
bought from the Committee in 1861, which is 
said somewhat doubtfully to have been occupied 
by the Nazb-Tahsildar in the year 1869-70, 
It is stated by Musammat Shaib Nur 
(Walidad’s widow) that Walidad made a 
profit of Rs. 50,000 over the Agror Campaign 
and that the seraz was built with this money, 
but as Walidad got the site for nothing, as he 
only paid asum of Rs. 5,009 odd due for 
building materials of the serat in Sambat 
1932—(1875) and at his death in 1880 owed 
more than Rs. 2,000 on the same account, we 
find some difficulty in crediting the assertion, 
the more particularly as on the 28rd Decem- 
ber 1872, Walidad executed and on the 
same date registered an extraordinary deed 
which plays an important part in these pro- 
ceedings and which is variously styled a sale- 
deed and a deed of release. ln this he recites 
that the city serat valued ab Rs. 9,00) is 
the joint property of himself and his brother 
layat, that he had taken from Hayat, one 
pacca kareli and one hachha hareli and in 
return ‘given the remaining property (i. e., 
the remaining 4 share in the serai) to his 
brother. “Now (he concludes) I have no 
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connection or concern with the seraz, shops’ 


and hareli above-mentioned. The said 
brother shall have all powers in respect of 
the said houses.” In ordinary circumstances 
such a deed would be practically conclusive 
as between the, parties to it and their re- 
presentatives of the facts set forth in it, and, 
of course, Musammat Fazl Nishan, the original 
plaintiff in this suit, can, as regards this deed, 
claim no higher position than her father 
Walidad, as whose daughter and heiress she 
sues. An attempt has, however, been made 
to show that this document was a benami 
transaction.and that the true circumstances 
attending its execution were as follows: — 
Sher Singh’ deposes that in 1872 he was in 
doubt as to the financial stability of Walidad, 
who was given to gambling and who, he heard, 
was about to mortgage this serai; [There is, 
in fact, on the record an incompleted mortgage 
deed, dated 21st December 1872 (or two days 
prior to the execution of the document D. 1) 
for Rs. 3,000 of haveli adjoining the serat 
property executed by Walidad in favour of 
Ganesh Das, son of Wasti Ram and Hira 
Nand]: that as Sher Singh had advanced 
money for the building of the serat, 
he was desirous in order primarily to secure 
himself and secondarily to save the serat from 
Walidad’s other creditors, that the serat 
should be transferred to Hayat, that Hayat 
should stand security to him (Sher Singh) 
for Walidad’s debts and that when Walidad 
had discharged his obligations the serai should 
be returnedto him. “In other words, Hayat 
was to stand surety for Sher Singh’sdebt (as 
indeed he did, the debt being transferred us 
shown above to: Hayat’s account) and that 
Hayat should have the serut made over to 
him as security for the liability, which he 
undertook. This is practically what the 
plaintiff contends occurred and what the lower 
Court (C. P. No. 223) finds actually to have 
happened, except that the learned District 
Judgeis obviously wrong insaying thatthe seraz 
was the subject of. the mortgage deed of 21st 
December 1872. But even-on those findings, 
we cannot hold with the learned District 
Judge that the deed (D. 1) was a “ colourable 
transaction never acted upon.” It was at 
least acted upon to the extent that Hayat 
stood security for Walidad to Sher Singh on 
the strength of the execution ‘of this deed, 
which raises a very strong presumption that 
the deed was actually made over at the time 
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to Hayat, for otherwise there was no object ih 
executing it,—and it was further effectual and 
operative in the fact that the serat was never 
in fact made the object of attack by any other 
of Walidad’s creditors. If, therefore, the 
plaintiff’s position is accepted that the docu- 
ment was executed by way of a lem trans- 
action in order to give Sher Singh an impro- 
per preference in respect of Hayat Bakhsh’s 
standing surety for Walidad’s debt and to save 
the serat ab any rate for the time from the 
hands of other creditors, we are, we think, 
bound to hold that those dishonest objects 
were attained ; a circumstance which in itself 
renders it very difficult for the plaintiff Musam- 
mat Fazal Nishan, the daughter, heiress and 
representative of the fraudulent transferor, to 
ask that the deed should be set aside as being 
a merely fictitious transaction. 

After the execution of this deed, we know 
but little about the brothers, except that Hayat 
Bakhsh gave a very extensive power of attor-* 
ney to Walidad in 1876 and afterwards appears 
to have obtained employment for his brother 
as paid chowdhry in the Jowaki Expedition in 
1877, and that in 1878, when the Kabul Cam- 
paign began, Walidad took extensive contracts 
for providing mules and himself went to the 
front. ‘There he remained until 1880, where 


he was taker sick and returning home died 


within 6 or 10 days of ‘his arrival. At some 
time before his death, which occurred on 19th 
November 1880, however, he had betrothed 
his only surviving daughter Musammt Fazl 
Nishan to Muhammadji, son of his brother 
Hayat Bakhsh, and the heirs whom he left 
according to Muhammadan Law, which “ad- 
mittedly governed the family, were his daugh- 
ter Mussammat Fazal~Nishan 3 share, his 
brother Hayat Bakhsh 3/8th share and his 
widow Musammat Sahib Nur 1/8th share. 
Immediately upon his death, disputes broke 
out among hisrelations as to the administra- 
tion of his estate and the guardianship of the 
minor daughter. Not only did Musammat 
Sahib Nur ‘and Hayat Bakhsh stand forth 
as rival claimants for the position, but Masum- 
mat Sahib Nur alleged that Walidad had adopt- 
ed his sister's-son Muhammad Sultan as hig 
sou. Itis also suggested that Hayat Bakhsh 
put forward an identical claim on behalf of his 
own son Muhammadji, but that the plaint 
having been retarned in order that it might 
“be properly stamped Hayat took the oppor- 
tunity of suppressing it, This allegation is 


. 


510 


HUSAIN V. ASAHIB NUR. 


sought tobe supporled by the copy of the 
plaint, which was served on Musammat Sahib 
Nur as defendant along with the summons and 
which bears no verification by the Court. We 
hardly regard this as proved for two reasons :— 
Firstly, because it seems unlikely that at a 
time when he was putting forward the be- 
trothal of his son to Walidad’s daughter as a 
ground for being made guardian, he should 
simultaneously allege that his son had been 
adopted by Walidad, and, secondly, although 


great opposition was continuously offered by : 


Musammat Sahib Nur to Hayat Bakhsh’s 
being appointed guardian to Musammat Fazal 
Nishan, it is curious that she never made use 
of the powerful argument with which the 
plaint, if genuine, supplied her, viz, that 
Hayat Bakhsh ‘was setting up his son’s in- 
terests in conflict with those of Musanmat 
Fazal Nishan. At any rate on March 8rd 
1881, Colonel , Johnstone, the then Deputy 
Commissioner of Rawalpindi, passed an order, 
in which he negatived Sultan’s claim to be 
adopted, stated-—as a matter of fact incorrect- 
ly—that the, estate fell by Muhammadan Law 
in the proportion of 7/8th to the daughter and 
1/8th to the widow, and ended by appointing 
Hayat Bakhsh to be guardian of Musammat 
Fazal Nishan,—an order which, except as re- 
gards the custody of the minor’s person, was 
confirmed by the Commissioner on Musmamat 
Sahib Nur’s appeal on May 14th, 1881. On 
the 5th March 1881, Hayat Bakhsh executed 
and on the 9th idem registered a hypothecation- 
deed in favour of the Deputy Commissioner 
of Rawalpindi as security for his guardian- 
ship and among the property hypothecated. 
which Hayat Bakhsh thus describes in the 
deed “ which belongs to me and which is in 
my possession ” is “One serai with 12 shops 
of pacca masonry situated in city Rawalpindi 
near the kotwali bounded as follows :—On 
East, road, on the West, shop of Jodh Singh, 
on the North, street, on the South, road, value 
Rs. 20,000.” 

Other property was also hypothecated by 
Hayat of the value of Rs. 30,000 so that the 
aggregate property charged was worth some 
half a lakh. On the 8th and 9th March, the 
Tahsildar of Rawalpindi prepared lists of the 
property belonging to Walidad (it would 
appear that for sometime like two months his 
movable property had been under attachment 
of the Court) and among these lists is one of 
immovable property, dated 8th and 9th 
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March, which does not include the serat in 
suit, About the same time Hayat filed a list 
of the property belonging to the estate which 
again does not include the suit serai. On 
April l4th, 1881, Musammat Sahib Nur filed 
an application to the effect that the Tahsildar 
had made a list of the entire property but had 
not included in it the serat a Aaveli and some 
cash and that Hayat wished to misappropriate 
the property. This was sent to the T'chsildar 
for report. Meanwhile the formal certificates, 
one for guardianship and one authorizing the 
collection of debts, were issued to Hayat on 
16th April, 1881. On April 17th Musammat 
Sahib Nur filed a further application again 
charging Hayat Bakhsh with having mis- 
appropriated the sera: and other property, and 
she adds thatthe serat is on that date in her 
possession. This was again sent to the Tahsil- 
dar and on the 9th May, 1881, that officer 
reported that he had enquired fromt Hayatin 
the presence of Musammat Sahib Nur and 
that Hayat claimed to have purchased the 
serat from Walidad by a registered deed, which 
the Tahsildar had inspected ; and that the 
complaints made by Musammat Sahib Nur 
appeared to be inaccurate and absurd. On 
April 21st the Tahsildar recorded two lists of 
Walidad’s property which he had made over 
to Hayat and to Musammat Sahib Nur, res- 
pectively ; and it is a rather curious circum. 
stance that no immovable property of any 
kind is shown to have been made over to 
either one or the other. It would be natural 
to infer from this that some list of immovable 
properties belonging to the estate is missing, 
were it not that as late as July 1886 when 
the legal representatives of Musammat Sahib 
Nur and Hayat Bakhsh sat as a commission 
and reported on the estate they agreed in re- 
presenting that the whole of Walidad’s im- 
movable property was even then in Musam- 
mat Sahib Nur’s possession with the excep- 
tion of the suit serat (assuming, of course, that 
that did form part of the estate) and a single 
chaubara called the Begum’s chaubara, which 
together with a shop had been valued by 
the Tahsildar in 1881 at Rs. 1,000. It is 
not, we fear, now possible to explain how 
this property came to be left in Musammat 
Sahib Nur’s possession. Itis just possible 


“that it was left with her as her 7th share of 


the estate, but there is absolutely no indica- 
tion that any valuation was ever made to 
elicit what that share amounted to. At the 


Vol. VIL] INDIAN 


HUSAINA V. SAHIB NUR. 


same time the following facts appear to be 
clear:— f 

(Ò that possession of the sera? was not 

made over to Hayat Bakhsh by the 

~ Tahsildar on his appointment as 
guardian, 

that the non-inclusion of the serai 

in the lists of Walidad’s property 


GÒ 


was at once challenged by his widow ` 


and the non-inclusion was then 
justified to the satisfaction of the 
Executive officers who were looking 
after the matter, and 
(ii?) that Hayat Bakhsh in Musammat 
Sahib Nur’s presence openly relied 
upon Exhibit D. 1 as his title to the 
serat, but Musammat Sahib Nur did 
not then to the Tahsildar challenge 
its validity, nor did she allege that 
thé document had been taken sur- 
reptitiously by Hayat Bakhsh from 
among the papers of her dead hus- 
band. 
(iv) there is nothing to showthat Hayat 
Bakhsh had access to Walidad’s pa- 
. pers prior to the 5th March on which 
date he asserted his rightto, and pos- 
session of, the serat in the hypothe- 
eation-deed. Hecould hardly have 
done this on the off-chance of find- 
ing this paper among Walidad’s 
documents, especially when Walidad 
had every reason to destroy it if it 
was left in his hands. 
Musamimat Sahib Nur’s application of April 
1831 being thus rejected, she on the 4th May 
1881 applied, through Mr. Thompson, advo- 


cate, in the Court of the Judicial Assistant, © 


Rawalpindi, for the removal of Hayat from 
the guardianship and withdrawal] of his certi- 
ficate. In her petition she refers expressly to 
the seruz as being part of the property of 
Walidad which Hayat was making away with. 
This was followed up by several supplementary 
petitions of the same tenor, but on the 14th 
June in the same year she filed a petition be- 
fore the Tahsildar (who forwarded it to the 
Judicial Assistant) to the effect that she 
withdrew all her complaints and wished for 
no enquiry: that Hayat was her father and 
she, his daughter: and that the property of 
the one was the property ‘of the other. She 
was verbally examined and corrohorated 
the statements in the petition’ and the pro- 
ceedings were consequently filed on the 21st 
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June 1881. In 1882 there was apparently 
some litigation between a tenant of the serat 
onthe one hand and Musammat Sahib Nur 
and Hayat Bakhsh on the other. The tenant 
had been required to pay his rent twice over 
once to Musammat Sahib Nur who claimed 
to be acting as guardian to Musammat Fazal 
Nishan, and once to Sewa Ram, who was 
Hayat’s lessee. In the end the estate of the 
minor was held liable to refund the rent and 
inthe course of his appellate judgment the 
Judicial Assistant refers to the fact that 
Musammat Sahib Nur had on the 14th June 
1881, withdrawn her claim on the serat. 

The. reconciliation, however, proved only of 
short durationand on the 2nd April 1822, 
Musummat Sahib Nur again moved the Judi- 
cial Assistant to have Hayat Bakhsh re- 
moved. On the 15th January, 1883, Mr. 
Miller, the Judicial Assistant, called upon 
Hayat Bakhsh to furnish accounts within one 
month. In the course of his order he refers 
to the fact that Musammat Fazal Nishan 
was by this time married to Hayat Bakhsh’s 
son and ‘‘sole heir” and concludes by saying 
that when the accounts were furnished, the 
widow would have an opportunity of impugn- 
ing their ascuracy. His next orderis dated 
5th March 1883, in which he deals with ex- 
ceptions taken by Mr. Pengree, Barrister-at- 
Law, as Advocate for Musammat Sahib Nur, 
against Hayat’s accountsand calls'‘on abanker 
Sewa Ram to produce his books. His final 
order bears date 17th March 1883 and runs 
to the effect that although the accounts 
were not business-like, he did not think 
them fraudulent or that the Chaudhry’s ad- 
ministration had been detrimental to the 
interests of Walidad’s daughter; as regards 
serai the order is silent. 

Against this order, Musammat Sahib Nur 
appealed to the Commissioner and from his 
order, dated 22nd June 18838, it seems clear 
that the appeal made no mention of the serar, 
but only attacked Hayat’s unnecessary and 
extravagant expenditure. The appeal was 
dismissed but the Commissioner directed the 
Judicial Assistant to revise the accounts and 
strike out improper charges. While, 
however, Mr. Clifford, who succeeded Mr. 
Miller, was engaged in this, Hayat Bakhsh’s 
pleader took the objection that Musammat 
Fazal Nishan’s marriage to Muhammadji, 
Hayat’s son, had determined her rights in 
the paternal estate. Mr. Clifford treated this 


512 
HUSAINA @. SAHIL NUR. 


as an assertion of an adverse claim on Hayat s 
part and was taking steps for the appoint- 
ment of a new manager, buton appeal Hayat 
withdrew from the position taken by 
his pleader, and the Commissioner on 9th 
February 1884, again confirmed his order 
of the 22nd June, 1883, and further 
directed the investment of certain sums 
which formed part of the estate. All there 
orders were appealed against in the Chief 
Court, but by the Court's judgment, delivered 
in Civil Appeal No. 678 of 1884, they were 
upheld and the examination of accounts was 
directed to he proceeded with. Consequently 
on these orders Hayat Bakhsh’s accounts 
were examined by Mr. Shelverton, Barrister- 
at-Law, and Lala Karam Chand, and during 
this enquiry Hayat Bakhsh refused to account 
for the rents of the serai on the ground that 
_ it belonged to him. Subsequently yet another 
Commission was appointed consisting of 
Messrs. Vengree and Parsick, the respective 
counsel for Musammat Sahib Nur and Hayat 
Bakhsh, to examine into the management of 
the estate. They recorded a large amount of 
evidence (Annexure T.) and eventually sub- 
mitted a report on the 8th July, 1886, which 
while in other respects unanimous was not 
so on the subject of the serai, Mr. Parsick 
(Hayat’s counsel) maintaining that at least 4, 
if not the whole, sera? belonged to Hayat; Mr. 
Pengree holding that it belonged to Walidad’s 
estate. On this point, the District Judge, 
Mr. Gladstone, came to no determination as 
he should have done, but as the Com- 
missioners reported that there was a sum of 
Rs, 40,598 due to the estate from Hayat, 
while Hayat in an account rendered by him 
on the 7th December 1885, had only shown 
Rs. 77 to be the credit balance, he directed 
Hayat’s removal from the guardianship by 
order dated the 29th July 1886, and ordered 
Hayat to make over the property in his 
hands to the Collector within one montb. 
Against this order both Musammat Sahib 
Nur and Hayat Bakhsh appealed to the Chief 
Court, but the appeals abated in consequence 
of Hayat’s death, which tock place on the 
llth April 1887. | 

Meanwhile, however, litigation had broken 
out in afresh direction. On the 12th February 
1886 Muhammadji, Hayat Bakhsh’s son, sued 
Musammat Sahib Nur and Fazal Nishan 
for custody of the latter—his wife. On the 
case coming before the District Judge on the 
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26th February 1886, he recorded that there 
seamed to be some dispute about the girl’s 
age and directed that she should be produced 
in Court and this order was complied with on 
the next day and the District Judge then re- 
corded that she was in the registration papers 
14 years and 2 months’ old—she looks 17.” 
Proceedings were postponed by consent until 
after the 15th June 1886, when it was hoped 
that the guardianship dispute would have 
come to an end, but meanwhile Musammat 
Fazal Nishan was removed from her mother’s 
charge and placed with one Nabi Bakhsh 
pending proceedings. 

Subsequently the case was gone into by 
Sheikh Ghulam Mohi-ud-Din, District Judge, 
who on the 22nd January 1887, after citing 
apparently with concurrence Mr. Gladstone’s 
opinion as to her age, decreed custody in 
favour of the plaintiff. This as usual was 
appealed to the Chief Court (Civil Appeal 
No. 492 of 1888) and the appeal was dismiss- 
ed, the learned Judge holding that, even if 
she were of the age that she contended and 
her date of birth was July 4th 1871, she had 
arrived at maturity sometime before the date 
on which she claimed to have exercised her 
option to annul the marriage. 

Returning now to affairs of Walidad’s 
estate, ib appears that after Hayat’s removal 
there was apparently some effort made to 
get the Deputy Commissioner of the District 
to take over the property, but this that 
officer seems to have declined to do; and this 
being brought to the notice of Chief Court by 
a petition, Mr. Justice Tremlett in an order 
(Civil Miscellaneous No. 577 of 1886, dated 
22nd December, 1886) directed the District 
Judge to manage and control the estate 
pending the decision of the appeals which 
were at that time before the Court, and also 
threw out the suggestion that in the interests 
of the minor it would probably be desirable 
that this control should be exercised through 
a paid curator, but a decision on this point was 
left to the District Judge after hearing the 
parties This leads up to what has been a 
gooddeal referred to in argument before us as 
the curatorship proceedings. And we may 
here notice that the learned counsel have 
been labouring under a somewhat important 
misapprehension as to the enactment, under 
which these proceedings purport to have been 
taken. It has been assumed that they were 
taken under Act XIX of 1841 “an Act for 
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the protection of movable and immovable 
property against wrongful possession in cases 
of succession,” which seems hardly appro- 
priate. Infact they were taken under Act 
XL of 1858, as is obvious, firstly, from the 
terms of the order of Mr. Walker, District 
Judge, dated 2nd February 1887, which 
summoned two gentlemen to Court to see 
which of thom should be appointed “guardian 
of the property and manager of the Estate 
“under section 21 of Act XL of 1858;” and 
secondly, from the certificate itself which 
- purports to be given under section 22 of Act 
XT: of 1858. It is true that the section is 
wrongly given and should read section 10, 
but that affords no indication that the Act of 
led was really meant, for in that enactment 
there is no section 22 at all. The point is 
of some importance because the only restric- 
tions upon acertificate-holder under Act XL 
of 1858 are (section 18) that he may not sell 
or mortgage immovable property or lease 
it for more than 5 years without leave of this 
Court. In other respects he has the full 
rights of a proprietor. On the 24th February, 
1887, Diwan Chand was appointed as paid 
curator and (passing over a certain amount 
of wrangling as to this appointment and the 
demerits of his management) on the 22nd 
March, 1887, he reported that Hayat refused 
to make over the property of the minor in 
his charge. On this the Nazir was directed 
to go and take the property from Hayat, but 
the officer reported on April 13th that Hayat 
had died two days previously, that he only 
acknowledged having some Rs. 77 belonging 
to the minor, which he made over, and that 
he had only one shop in his hands belonging 
to the estate, which was then in the posses- 
sion of a tenant. So matters dragged on until 
in May, 1888, Diwan Chand together with 
Musammats Shaib Nur and Fazal Nishan 
applied that a sum of Rs. 4,000, which 
remained in the Treasury at credit of the 
estate, should be withdrawn and a suit filed 
against Muhammadji, as heir of Hayat, to 
recover the Rs, 40,0,0 odd, which were 
found to be due to Musammat Fazal Nishau’s 
estate on the report of Messrs. Pengree and 
Parsick in 13526. On this the Sub-Judge, 
Lala Karam Chand, was asked to report and 
he examined parties, and on the 8th July, 
1839, Musimmats. Sahib Nur and Fazal 
Nishan (in Vernacular only Musammat Sahib 
Nur) are recorded to have made a statement 
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as follows — Hayat has left 100 ghumaos 
(acres), 12 or 13 houses in Pindi, 120 plots 
of ground, and ornaments worth Rs, 59,000 or 
60,000, Rs. 80,000 in cash, two serais and 
a big house. After the death of Hayat, 
Muhammadji, the eldest son of deceased, sold 
aserat for Rs. 18,000, and mortgaged the other 
serat for Rs. 11,000, simply to convert the 
immovable property into cash and deprive us 
of Walidad’s estate misappropriated by his 
deceased father.” The trouble is further 
explained by the assertion that Muhammadji 
and his brother were putting away all theie 
cash and ornamants in the hands of Fakir 
Muhammad. At the same time Muham- 
madi was petitioning for the cancellation 
of Diwan Chand’s appointment as curator. 
The Sub-Judge took a very strong view 
(which other officers under whose attention 
the case hadcome, had also done) that the 
litigation was due to Musammat Sahib Nur 
and some bad advisers, and that as Afusammat 
Fazal Nishan was then according to his inform- 
ation 18 years of age, the last course was to 
postpone all litigation until she came to majo- 
rity when she could please herself as to taking 
proceedings. These proposals met with the 
entire concurrence of the then [istrict Judge, 
Mr. Thorburn. He cancelled Diwan Chand’s 
appointment, and appointed the Court Nazir 
guardian to collect the interest on the Gov- 
ernment promissory-notes in which the 
Rs. 4,000 was invested, and also the rents of 
some houses which had come into the curator’s 
hands from some nnexplained source, and so 
matters went on until 1892 when the Dis- 
trict Judge called on the Nazir to report 
when Fazal Nishan would be of age. He 
replied that from enquiry it appeard that 
she was born on 4th July,-1871, and that 
she was thus 20 years and 7 months of age. 
In consequence a further report was submitted 
on the 19th July, 1892, to the effect that she 
was now of age,and such property as was 
in hand was made over to her on the bth 
January, 1893. The hypothecation-bond 
was also assigned to her on the 7th February, 
1893. z 

At this stage it may be convenient to trace 
the history of the serat which is the only part 
of the property now in suit before us. On 18th 
January, 1886, Hayat Bakhsh and Muham- 
madji mortgaged the serai and havelt with pos- 
session to Narinjan Das for Rs. 11,000. 
Afterwards on the llth and 16th February 
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1888, Muhammadji and his younger brother 
Ghulam Muhammad mortgaged the same 
property to Sirdar Ibrahim and Ghulam 
Samdhani for Rs. 11,000 (thereby shewing 
that this is the property referred to by Musam- 
mats Fazl Nishan and Sahib Nur in their 
statement to Lala Karm Chand in 1889), and 
finally Muhammadji and Ghulam Muhammad 
and Musammat Ashmi, Hayat’s widow, sold 
the serai for Rs.16,000 to Taj Muhammad and 
his son on 21st January, 1891, the document 
being registered on the sameday. As regards 
this sale-deed, the learned District Judge 
has been under a curious misapprehension in 
saying in his judgment (Vol. C. p. 210) that 
“the terms of the sale-deed show that the 
vendors were well aware that the property 
they sold would be the subject ofa suit.” 
The passage referred to is obviously 
the sentence which reads “If the minor or 
any other heir urges any claim in respect 
ofthe property sold under this deed, we shall 
be liable therefor by all means,” and the next 
sentence. Of course, if ‘the minor’ meant 
Musammat Fazl Nishan, Muhammadji might 
be taken to be fixed with a guilty knowledge, 
but a reference to the opening part of the 
deed shows clearly that the minor referred 
tois Ghulam Muhammad, the minor vendor, 
while the words ‘any other heir’ are simply 
a mistranslation. The original words are 
‘kot aur waris hamara; i. e., any other heir of 
ours. From Taj Muhammad and his son 
Fakir Ali it passed to Musammat Husaina, 
defendant, the latter’s wife, in lieu of dower. 
Musammat Fazl Nishan having arrived at 
the age of 21 on the 4th July, 1892, according 
to the finding of the learned District Judge, 
and having had the property made over to 
her early in January, 1893, waited until June 
22nd, 1895, or abozt a fortnight before the 
three years’ limit allowed by section 7, last 
para. of the Limitation Act expired, assum- 
ing that the orders as to her age were 
correct, before filing the plaint in the present 
suit. The defendants whom she then named 
were the two sons of Hayat, and Taj Muham- 
mad and his son Fakir Ali the two trans- 
ferees of the serai. She asked for an account 
of Hayat Bakhsh’s administration, and that 
a deeree should be given against the hypo- 
thecaled property and also against defendants 
Nos. 1 and 2.as legal representatives of Hayat, 
She also asked that it might be declared that 
the seraz was Walidad’s properiy, that it 
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should be returned to her, and any other re- 
lief granted that might be deemed proper, 
and of course for costs., An objection was 
first taken as to an alleged misjoiuder of 
causes of action which was disposed of on 
appeal by Mr. Justice Chatterji on the 28th 
January, 1896. On return a further ques- 
tion arose as toa non-joinder of necessary 
parties, and after the plaint had been return- 
ed for amendment in this respect (an op- 
portunity which was taken hold of to alter | 
the terms of the plaint rather remark- 
ably, a matter to which we shall have oc- 
casion to refer later) the dispute about 
parties came upto the Chief Court, where 
it was decided by a Division Bench on the 
19th April, 1897, and in the course of their 
judgment the learned Judges observed as 
regards the serat thab findings must be 
arrived at as to the title to the serat at the 
date of Walidad’s death, as to when the 
possession of Hayat Bakhsh became adverse; 
and asto when the plaintiff attained the 
age of majority. The case was then return- 
ed and on 25th June 1897, Mr. Chevis, who 
was then District Judge, recorded an order 
to the effect that it was desirable that en- 
quiry should be first held as regards the date 
on which plaintiff attained her majority, 
and this was decided by Lala Chuni Wal, 
District Judge, on the 25th July, 1898, in the 
sense that the suit was brought after the 
expiration of three years from the date on 
which she attained majority. Orders then 
jssued as to taking evidence on the other two 
points indicated in the Chief Court’s judg- 
ment last cited, and also about taking ac- 
counts, but unfortunately the proceedings 
were brought toa stand still by the death 
of Musammat Fazl Nishan on the 29th Jann- 
ary, 1899, from consumption. The very 
next day her mother propounded a deed, said 
to have peen executed by Musammat Fazl 
Nishan 19 days before her death, assigning 
all her rights in the case to her mother. 
On this the District Judge stayed proceed- 
ings in the present case and directed that 
the validity or otherwise of the deed (which 
was challenged) should be tested in separate 
proceedings. On revision, however, Mr. 
Justice Mande decided on the 23rd Novem- 
ber, 1899, that the application should be dis- 
posed of in the present suit. Wngniries were 
prosecuted on this head until the 23rd Octo- 
ber, 1401, when the deed was rejected by 
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Lala Makhan Lal, Sub-Judge, and by an order 
of even date he recorded thatthe suit had 
abated. Subsequently, however, the Sub- 
Judge cancelled the order of abatement and 
allowed Musammat Sahib Nur and Fazl 
Nishan’s minor son Muhammad Shafi to be 
brought on the record as plaintiffs, as legal 
representatives of the deceased, and with 
this order the Chief Court on August 15th, 
1908, refused to interfere. In 1904 Taj 
Muhammad died, and the nextthree years were 
taken up with highly unprofitable wrangles 
as to who should be appointed guardian 
of his minor heirs with representations from 
some of the minor parties that they had ai- 
tained majority, and with applications for the 
transfer of the case. The last of these ap- 
plications was heard by Sir W. Clark, C. J., 
on the 2nd March, 1907, when he transferr- 
ed the case to the Court of the District 
Judge, as the then Sub-Judge did not know 
English. Thus Mr. Usborne became seised 
of the case on the 12th April, 1907, and after 
some delay involved in putting in arguments 
owing partly to the intricacy of the proceed- 
ings and partly to the fact that some of the 
counsel engaged were arrested in connection 
with a riot case, it ended in the judgment re- 
corded on April 4th, 1908, part of which, z.e., 
that part which concerns the sera? is tLe sub- 
ject of this appeal. 

We have gone through this deplorable 
matter of litigation (the results of which upon 
the fortunes of the parties can be gathered 
“ from the lists of immovable properties 
which they have respectively alienated dur- 
ings its course entered at pages 197-8 and 
201-3 of Volume B), partly to show bow 
things came to their existing pass, and partly 
because it will be apparent that the present 
proceedings have been preceded by other con- 
troversies of very different kinds and waged 
between different contending parties. There 
have been guardianship proceedings, cancel- 
lation of guardianship proceedings, proceed- 
ings for the custody ofa wife, for the recovery 
of rent twice paid, and for the appointment 
of a curator. And it has been contended be- 
fore us, we think with considerable force, that 
much of the present record, which is now 
largely made up of depositions, statements, 
petitions, reports, orders and judgments, 
which form part of those other and earlier 
proceedings, is by no means admissible in 
evidence in the present cause. For instance, 
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on pages 12 and 17 of Volume C. there is re- 
corded a discussion as to whether the deposi- 
tions of certain deceased persons were admis- 
sible under section 33 of the Indian Evidence 
Act, and it was decided on the 9th June 
1904 that they were so, but after a careful 
consideration of the facts and the law 
bearing on them, we are unable to support 
that conclusion, 

These depositions are the records of the 
statements of witnesses, examined in the 
course of proceedings taken by Musammat 
Sahib Nur to cancel Hayat Bakhsh’s appoint- 
ment as guardian, and as this record (else- 
where called Annexure T) is one of tbe most 
considerable sources from which evidence 
has been derived for the decision of the case 
now before us, we feel constrained to consider 
the question of its admissibility in some de- 
tail, From the lower Court's order of 9th 
June, 1904, it will be seen that it was re- 
garded as admissible under section 33 of the 
Indian Evidence Act, which admits the 
evidence of witnesses given in judicial pro- 
ceedings, and who have subsequently deceased 
in subsequent judicial proceedings, subject to 
the following limitations :— 

that all the proceedings are between the 
same parties or their representatives 
in-interest ; 

that the party against whom it is sought 
to prove the statements had in the 
first proceedings the right and op- 
portunity to eross-examination, and 
that the questions in issue were 
substantially the same in the first 
and in the second proceedings. 

Now the evidence in question was record- 
ed by Commissioners in the course of pro- 
ceedings initiated by Musammat Sahib Nur 
with a view to ousting Hayat Bakhsh from 
the guardianship of Musammat Fazal Nishan 
and the management of her estate. Conse- 
quently it seems to follow that the first limit. 
ation is not satisfied inasmuch as Musammat 
Fazl Nishan, the plaintiff in this case, was so 
little a party in those proceedings that she 
may more accurately be described as having 
been the actual subject-matter of those pro- 
ceedings. She was in fact the bone of cons 
tention between Musammat Sahib Nur and 
Hayat Bakhsh. Again, the 2nd limitation 
does not seem to be satisfied. It is true 
that the Commission was composed of the 
counsel for the parties [Musammat Sahib 
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Nur and Hayat Bakhsh), but by virtue of 
their appointment as Commissioners they 
acted as officers of the Court and not as 
advocates : and this is borne out by the fact 
that when they presented their report in 
Court they were themselves cross-examined 
by an entirely different advocate on behalf 
of Hayat Bakhsh. Inthe whole record of 
these proceedings, there is no single men- 
tion of any question having been putin 
eross-examination. In such cirenmstances 
Fazl Din’s evidence that Hayat was present 
during the proceedings, and cross-examined 
the witnesses appears to us incredible, espe- 
cially when it was remembered that the 
witness is the brother and agent of Musam- 
mat Sahib Nurand has taken assignments 
of some of Musammuts Sahib Nur’s and Fazl 
Nishan’s property during the pendency of 
this case. We hold, therefore, that itis not 
shown that Hayat had any opportunity of 
eross-examining. The Queen v. Mowjan (1) 
and Chakawit Singh v. Suraj Kaur (2). 
Nor does it seem to us that the 3rd limit- 
ation is satisfied. The main question be- 
fore us in this appeal relates to the owner- 
ship of the city seraz, lb is true that 
Musanvmat Sahib Nur in her application 
of April 2nd, 1882, had charged Hayat 
Bakhsh with malversation in respect of this 
property but this was disposed of in the 
first place by Mr. Miller’s order of March 
17th, 1583, which absolved Hayat Bakhsh of 
fraudulent practices. In her further appeals 
to the Commissioner and the Chief Court 
Musamniat Sahib Nur was silent as to the 
serait and it is at least doubtful whether in 
the further proceedings ordered first by the 
Commissioner and subsequently by the 
Chief Court as to an examination of the ac- 
counts it was open to theinvestigating officers 
to examine into this “chose jangee.” But if 
this mass of evidence is inadmissible even as 
regards deceased witnesses, it is obvious that 
it is even less admissible as regards living 
witnesses except in so far as they have been 
summoned to testify in the present case and 
their evidence is corroborated or contradict- 
ed by their statements in the previous pro- 
ceedings (section 157, Indian Evidence Act). 
In the same way we are unable to accept as 
admissible the numerous petitions, which 
have fiom timeto time been presented to 


(1) 20 W. R. 69 Cr. 
(2) 2A. L, J, 91, 
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different Courts in different proceedings by 
Musammut Sahib Nur, although we have been 
stiongly pressed to do so., Musammat Sahib 
Nur is only now a plaintiff in this case by 
virtue of her being a legal representative of 
Musammat Fazl Nishan, and her rights to pro- 
duce evidence cannot be treated as superior to 
those of the original plaintiff herself, In 
other words statements by her cannot be 
accepted as admissions under section 21 (2) 
or (3), because those sub-sections contem- 
plate that the admissions should be made by 
a principal party tc the suit,or his or her 
agent (section 18), and do not apply to 
statements made by third parties who sub- 
sequently are admitted as legal representa- 
tives of the principal parties concerned. 
Thus we have been unable to accept an elabo- 
rate and subtle argument which has been 
urged uponus by the learned counsel for 
Musammat Sahib Nur to the effect that 
Musammat Sahib Nur's petition of 4th May ` 
1881, is admissible in evidence. He contend- 
ed that under section 21 (2) the petition 
evidenced a state of mind on the part of the 
person presenting it and that the fact of the 
presentation of the petition was conduct ren- 
dering the falsehood of the evidence as to the 
state of mind improbable. This argument 
seems to us to be open to the following objec- 
tions. In the first place the petition is not 
an admission by Musammat Fazl Nishan, the 
plaintiff in this case, but an admission by an 
outsider, although by a chapter of accidents 
that outsider is now a plaintiff as legal repre- 
sentative to her daughter. In the second 
place, the argument proceeds ina vicious 
circle. Weare asked to infer the state of 
mind from the presentation of the petition, 
and then thestate of mind being inferred 
from the petition, we are asked to take the 
presentation of the petition as conduct in- 
duced by that state of mind. In the third 
place it is by no means thecase, having re- 
gard to the deplorable circumstances of this 
litigation that Musammat Sahib Nur’s peti- 
tions can be assigned to so simple a cause 
as bona fide indignation at the misbehaviour 
of Hayat Bakhsh. Long before he had mis- 
conducted himself, she had set herself up 
in acute opposition to him. The action may 
have been dueto spite at the rejection of 
Muhammad Sultan as Walidad's adopted son, 
at the appointment of Hayat as guardian 
` to Fazl Nishan, or to resentment at Hayat 
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marrying Fazl -Nishan to his son. In point case) it might happen that a minor just after 


of fact Musammaéi Sahib Nur's state of mind as 
regards Hayat and, her hatred of him can 
hardly be regarded as either relevant or in 
issue inthe present case. — 

It has also been argued before us that her 
petitions are admissible under section 21 (3) 
of the Indian Evidence Act, read with sec- 
tions 7 to 9 of the same Act. Wedo not ac- 
cept this contention, but we deal with it 
shortly by saying that petitions which are 
merely statements recorded in/a particular 
form, are not necessarily identical with the 
facts which they assert, and secondly that 
as we have said, while petition, by the ori- 
ginal plaintiff in this case might be rele- 
vant as admissions, such admissions by 
Musammat Sahib Nur who is really an out- 
sider in the case, although she may have suc- 
ceeded to the position of plaintiff as legal re- 


presentative to Fazl Nishan, have no relevancy 


whatever. 

Coming now to that part of the proceeding 
which consists of judgments and orders of 
Courts, we will first deal with those orders 
in what we have called the curatorship 
proceedings, which deal with the age of 
Musammat Fazl Nishan, the plaintiff, which 
pronounce her to be of a. certain age, and which 
declare when she will reach majority and 

“be given possession of her property, It seems 
to us, if we may say so with great respect, that 
such orders which definitely regulate the 
status of the individual concerned, and which 
impose on him or her important disabilities, 
are judgments in rem which ought to be con- 
elusive. It is, on the other hand, no less clear 
that such orders are not included in the list 
of judgments in rem enumerated 
tion 41 of the Indian Evidence Act, which 
are declared to be conclusive against the 
world, and having regard to the provisions 
of section 43 as well as to the rulings report- 
ed as Dulu Malwaht v. Palak Dhari Singh 
(3) and Satis Chunder Mukhopadhya v. 
Mohendvo Lal Pathak, (4), we feel constrained 


to hold that they are not admissible as show-. 


ing Musammat Fazl Nishan’s age, although, 
no doubt, they show and can be proved to 
show that rightly or wrongly she was then 
under tutelage. The point is of some im- 
portance, because in an extreme case (and 
this case is not, as dates show, an extreme 


(3) 18 A. 479. 
(4) 17 O. 849; 


in sec-. 


emerging from guardianship might be met, 
ja bringing a suit within the three years’ 
limit allowed by section 7 of the Limitation 
Act, with the objection that he had actually 
come of age more than three years earlier, 
and that in effect his case was barred before 
he had aright to sue, At the same time it 
is no part ofour daty, and would be directly 
contrary to it, to attempt to vary and extend 
the list of judgments in rem enumerated in 
section 41 of the Evidence Act as being con- 
clusive proof of the legal character which 
they confer. The Indian Evidence Act is in 
itself of the nature of a Code of the principles 


‘andthe Law of Evidence which the Indian 


Courts are to observe, and the object of such 
enactments is [as laid down by the Privy 


“Council in Norendra Nath Strcar v. Kamal- 


basini Dasi (5) | that the law should be ascer- 
tained as regards any point specifically dealt 
with in them by interpreting the language 


“used in those enactments and assigning to it 


ils natural meaning, and not by searching for 
authorities elsewhere. As regards other 
judgments and orders which deal with the 
serat, or throw any light onthe case, it seems 
to us that they cannot be taken as being 
inter parties ;—not the guardianship proceed- 
ings, for Musammat Fazl Nishan, the plaintiff, 
was no party to them, but rather their sub- 
ject-matter, not the custody of wife proceed- 
ings, for Hayat Bakhsh was no party to 
them, nor, of course, were defendants Nos. 3 
and 4, the present appellants and transferees 
of the serai. The only judgment on the 
record, which seems at first sight to bea 
judgment inter parties, is the rather difficult 
one printed at page 32 of Volume B, most of 
the files of which have been destroyed. But 
in that case Hayat Bakhsh seems to have 
been concerned ina dual capacity, (1) as 
claiming the serat to be his own property, by 
virtue of which claim his lessee Sewa Ram 
had recovered rent; and (2) as guardian of 
Musammat Fazl Nishan’s estate in whose in- 
terests rent had likewise been recovered. by 
Musammat Sahib Nur, her mother. In the 
first capacity he represented as predecessor- 
in-title all the defendants in the present 
suit, in the latter capacity represented plain- 
tiff. The position seems, so far as we can 
understand it from the maimed record, to 


have been an anomalous one, and we think 
(5) 23 C, 563 (P, O.) ; 28 T. A. 18, i 
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it most equitable to reject it from consider- 
ation. Ifit were admissible it would, in our 
judgment, tell rather strongly against the 
plaintiff, for the fact seems to be that the 
minor’s estate was held liable to refund the 
rent, while Hayat and his lessee were left in 
possession of what they had collected. 

It will then be seen that a very consider- 
able portion of the papers before us is not 
properly admissible in evidence. It would 
be almost impossible to enumerate every 
document which we are thus bound to dis- 
regard, the more particularly as the printed 
books contain a most incomplete record, 
none of the documents referred to in the 
important order of the 25th July 1898, hav- 
ing been printed at all; while there are 
other important documents in the file such 
as an ostensible birth certificate of Musam- 
mat Mehr Nishan, Walidad’s second daughter, 
which can hardly be said to have been prov- 
ed atall. We shall, however, endeavour 
to indicate sufficiently those portions of the 
record which we regard as properly admitted 
and on which we base the conclusion, which 
is, so far as the sera? is concerned, that 
the suit is barred by the provisions of the 
Limitation Act. 

The first point that we shali consider in 
this connection is, whether the suit was 
brought within three years after the date on 

_ which the plaintiff attained majority, it being 
common to all parties that she became major 
-at theage of 21 under the provisions of sec- 
tion 3 of Act IX of 1875, and also common 
to all parties that if the suit was brought with- 
in such a period of three years it is within 
time under the provisions of section 7 of the 
Limitation Act. Now the first question is, on 
whom does the onus of proof rest? Is it on the 
plaintiff to show positively thatthe suit was 
instituted within three years after she attained 
the age of 21, or on defendants to show that 
in fact she reached majority more than 3 years 
before she filed her plaint. We think that 
it is clear that the onus lies on the plaintiff. 

. In the first place it is generally for the 
plaintiff to show prima facie that his suit is 

_ not barred by limitation, iu the second place 

the principles enumerated in sections 101 and 

103 of the Evidence Act seem to place the 

onus on the plaintiff; ana in the third place 
the privilege afforded by section 7 of the 

_ Limitation Act is an exceptional exemption 
from the disabilities ordinarily imposed by 
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that Act, and has, therefore, to be afirma- 
tively established. The lower Court (Lala 
Chuni Lal, District Judge), which had the 
advantage of hearing thd oral evidence in the 
case, and of inspecting the original registers 
which have not been produced before us, has 
decided in its order ‘of the 25th July, 1598, 
that the ‘suit for the serat was instituted 
more than three years after Musammat 
Fazl Nishan reached the age of 21, and that 
consequently it is, so far as section 7 of the 
Limitation Act is concerned, out of time. In 
arriving at this conclusion, however, we think, 
that it has received in ‘evidence some docu- 
mentary evidence on both sides which was 
not admissible. This documentary evidence 
is tabulated on pages 152 and 153 of printed 
book B, and it seems to us that the orders of 
the Courts numbered 4 to 8 inclusive of 
plaintiff’s documents, and 1 and 2 of defen- 
dants’ documents, must be declared inalmis- 
sible for the same reasons as, on the 
authorities cited earlier in our judgment, 
certificates of guardianship were rejected. 
No doubt, if it were shown that these orders 
set forth admissions by parbies against 
interest, the case would be different but this 
has not been established. Of the other 
documents produced for plaintiffs, Nos. 1 and 
2 have been proved, and No. 3 is admissible 
as an admission by the defendants’ prede- 
c2ssor-in-title. No. 3 in defendants’ list is 
the same as that admitted as No. 3 in plain- 
tiffs list, and No. 4 is admissible as a 
previous statement by a witness in the case 
contradicting her evidencein Court. (Section 
145-157, Indian Evidence Act). Now, apart 
from the documentary evidence, the first 
point to notice is that Musammat Fazl Nishan 
did not come into Court at all during the 
present proceedings so that her age might be 
judged at, although her agent deposes that 
she was not pardanashin, and certainly on 
one occasion in previous litigation she seems 
to have presented herself for this very 
purpose. Still less, of course, did she offer to 
be examined, but we lay no great stress on 
that. Another point to notice is that the 
only documentary evidence regarding Musam- 
mat Fazl Nishan’s age which we know to 
have existed prior to any dispute occurring in 
which this question of her age was of import- 
ance, is Musammat Sahib Nur’s petition, 
dated the 9th June, 1831, presented by her 
Advocate, Mr. Thompson in which the age of 
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the minor is recorded as 12 years or thore- 
abouts. Mussammat Sahib Nur in her evi- 
dence given in the lower Court, d2nies that 
she instructed Mr. Thompson a3 to her 
daughter’s age, and said that he had himself 
seen the girl, but ib seems to us that whether 
he had actually seen the girl or not, it was a 
matter he would niturally ask his client, the 
girl’s mother, and in the ordinary course of 
procedure his statement would be treated as 
tantamount to hers. Jaggiprti Mudaliar v. 
Ekambara Mudaliav (6). Of course, the 
birth registers for the city of Rawalpindi for 
the years 1869—73 ara very important docn- 
ments, and so to a less degree is the vaccination 
register. But ib isan unfortunate circumstance 
that the birth-register was first made the 
subject of reference in 1886 when the question 
of Musammat Fazl Nishan’s age was some- 
what actually in controversy, as ib was being 
sought to show that on a particular date in 
1886 she had what is called in Muhammadan 
Law an option of maturity to cancel her 
marriage. This taken with the irregularities 
which the lower Court has pointed out in the 
maintenance of the registers, and which we 
have to take a good deal on trust, as the 
originals have not been produced before us, 
considerably discredits their evidential value. 
As a matter of fact, it is a notorious thing 
that registers of vital statistics were very 
carelessly kept in the old days. There are 
also other suspicious features about the entry. 
It is generally admitted that Musammat 
Fazl Nishan was born in Walidad’s old house 
(Musammat Sahib Nur herself says so) and 
two quite independent witnesses, Chaudhri 
Waris Khan and Nur Ahmad lambardar, say 
distinctly that this house was in mohalla 
Moguddam Sharaf. But the entry in the 
register gives the address of the parent as 
mohalla Moqudtam Waris, so after some 
hesitation the record keeper} deposes, which 
is a different mohalla from that known as 
mohalla Sharaf, although the new house, 
which Walidad built after the Agror Uxpedi- 
‘tion of 1868 but did not apparently occupy 
for some two years, is in mohalla Waris 
Moquddam, The fact, that Mausammat Fazl 
Nishan was admittedly born in the old house, 
while her father’s place of residence is des- 
cribed as being situate in the mohalla to 
which the new house belongs, certainly 
affords some ground for- suspicion that the 


_ (8) 21 M. 274 at p. 277, 
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“entry was subsequently made at a time when 


the dates and circumstances of the family’s 
removal had become obscured, But the real 
trouble is that we cannot tell whether the 
Walidad referred to in the register, even if 
the entry isa genuine one, is the father of- 
the plaintiff or not. The name is not uncom- 
mon, and the address given does not, as shown 
above, fit in with the then circumstances of 
plaintiff's father. The description of the 
parent is vague. It is recorded that the 
birth was reported by Imam Bakhsh em- 
ployee of Walidad, and Musammat Sahib 
Nur declares that there was such a servaut, 
that his father’s name was Umar. On the 
other hand one Maman (colloquial for Imam 
and short for Imam Bakhsh) son of Jamila 
has come forward asa witness and deposes 
that he was the only servant of the name 
that Walidad had, and that he never report- 
ed the birth. There is, of course, the circum- 
stance that if the entry of 5th July 1871 
does not relate to Musammat Fazl Nishan 
there seems to be no entry that quite fits her, 
unless indeed the entry of a birth of a 


- daughter to Walidad of mohalla Hayat Dhok 


on December Ist, 1870, relates to her which 
is ab least possible. But even the absence of 
any entry would be quite inconclusive because 
the registers prior to February 1869 are not 
in existence, and itis impossible, therefore, 
to say whether her birth may not have been 
recorded in an earlier but now unproducible 
record. It will be remembered that in the 
petition of 1881 her age was given as 12 or 
thereabouts. There is another small circum- 
stance which seems to go somewhat against 
the entry in the birth (and also the vacci- 
nation) register. No doubt in his begin. 
nings Wali Dad was a small man and was 
only referred to in Municipal papers as Wali 
or Wali Dad—see for instance the entries of 
1850, 1861 and 1867 at page 13 of Vol. B., but 
after his return from the Agror Expedition 
he made some money and became a Munici- 
pal Commissioner and received (especially 
in Municipal papers and records) the honorific 
title of Chaudhri (see B. page 5 dated 11th 
March 1871: page 9 dated 1872: page 11 
dated 1872). Itis curious that in neither of 
these documents is that title accorded to him, 
[B.p.127.] As regards the vaccination entry 
we very much doubt whether Devi Ditta 
could possibly remember in 1897 a particular 
vaccination carried ont by him more than a 
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quarter of a century before, and in any case 
the age of a child is likely to be very casu» 
ally recorded as it is nob a matter of impor- 
tance for the operation. This entry, it may 
be remarked, was first produced on the 5th 
August, 1897. 


Turning now to the other evidence regard- 
ing age, there isa tambol paper prepared in 
connection with Muhammad Sultan’s wedding 
which. took place on the 6th May 1871. But 
this paper is only of value when taken in 
connection with the evidence of persons who 
say that Musammat Fazl Nishan was either 
not yet born or of a particular age at that 
time. Musammat Sahib Nur, the mother, 
and Fazl Din (her brother, agent and trans- 
feree of some of her property) say that she 
was born 24 months afterwards, but although, 
of course, they are in the best position to 
know the truth, their evidence is extremely 
prejudiced for the purposes of this litigation. 
On the other hand, three witnesses have been 

galled by defendants (who seem only to have 
ascertained their names from the inclusion of 
them in the tambol paper) and these say that 
they wereat the wedding and that then 
Musammat Fezl Nishan was about 23 or 3 
years old. For the plaintiff no such evidence 
has been produced. Again the defence has 
produced a medical practitioner Umar Din 
who says that he actually attended at Mu- 
sammet Fazl Nishan’s birth in the year 1868. 
Musammat Sahib Nur has not denied that 
this doctor was present at her accouchement. 

Again Musammat Sahib Nur has stated 
that Musammat Fazl Nishan was 12 years 
younger than her cousin Muhammadji whom 
she subsequently married, We do not press 
this point particularly, bat if the statement 
is correct, Muhammadji was said by the Civil 
Surgeon Dr. Morgan to be not more and not 
much less than thirty-five years of age on the 
6th January 1898. This would put his birth 
at about 1863 to 1865, and consequently Mu- 
sammat Fazl Nishan’s at 1865 to 1867. It 
will be noticed that the later date would 
correspond fairly accurately with her age as 
recorded in Mr. Thompson’s petition of 
1881. 


In restitution of conjugal rights case 
Hayat’s statement of 1886 (23rd De- 
cember) said that Musammat Fazl Nishan was 
3 years younger than Muhammadji, and it is 
apparently for this reason that plaintiff 
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cites his statement. Butit is evident that 
at this time Hayat, who was old and blind, 
was hopelessly at sea about dates, for he 
says that Muhammadji had married Musam- 
mat Fazl Nishan 103 years previously, where- 
as nothing is more certain than that they 
were not married when Walidad died in 
1880. But even allowing that she was 3 
years younger than Muhammadji, this would 
hardly bring her date of birth down so late 
as 1871. 

We may here say that the argument 
drawn by the defence (and referred to in the 
Court’s order at the end of page 150 Vol. B. 
and again on page 153) that Musammat 
Fazl Nishan could not have been born in 
July 1871, because ab the time of Sultan’s 
marriage (6th May 1871) Walidad was 
contemplating adopting him, and he would 
hardly think of adopting a son while his wife 
was actually advanced in pregnancy, is due 
to a misconception based upon a mistrans- 
lation of Musanmat Sahib Nur's evidence, 
where the adoption and marriage are made 
to appear simultaneous. This is not borne 
out by the vernacular record and the argu- 
ment, therefore, falls through. 

It has been urged in argument before us 
that four documents which bear upon the 
plaintiff's age were wrongly excluded from 
consideration by the lower Court by virtue of 
its order of the 7th February 1898. The 
first of these is No. 3 which isa petition of 


- Musammat Sahib Nur, dated llth February 


1888, in which she states Musammat Fazl 
Nishan will not be of age till July 1892. 
This we consider should have been admitted, 
as it wasa former statement by a person 
called as a witness which corroborates the 
evidence actually given. The other three 
(Nos. 6, 8 and 11)are petitions, or statéments, 
of Musammat Fazl Nishan, in which she 
states her date of birth to have been 4th 
July 1871. It has been contended that 
these are admissible, although admissions in 
favour of the maker, under the combined 
operation of sections 21 (1), read with sec- 
tions 82 (7) and 13 clause (a) of the Evidence 
Act, We were not greatly impressed by the 
argument, but even if we admit the docu- 
ments, we cannot see that they possess any 
great probative force. Musammat Fazl 
Nishan can only know the date of her birth 
from what she has been told, and as at the 
time she was living with her mother and 
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evidently Jargely under her influence, it is 
easy to surmise the source whence she got her 
information. 

It was also urged upon us that although 
the orders regarding Musammat FaziNishan’s 
age might not operate as res judicata within 
the meaning of section 13 of the Code of 
Civil Procedure, 1882, we should treat them 
as being such on general principles. But we 
are clearly precluded from taking such a 
course. Narendra Nath Sircar v. Kamalbastni 
Dosi (5). 

Finally it has been urged that as Hayat 
was guardian to Musımmat Fazl Nishan, he 
is estopped from disputing her age. But we 
do not see that it is shown that Hayat by his 
declaration, act or omission caused or permit- 
ted Mausummat Fazl Nishan to believe any- 
thing about her age; and he was removed 
from the guardianship long before any 
question arose as to her age for the purposes 
of the guardianship. 

Moreover the point was not taken in the 
lower Court and cannot be raised for the tirst 
time here—Muhammad <Anwar-ul-Haq v. 
Habib-ul- Rahman (7). 

After a careful consideration of all the 
evidence on the record which it is permissible 
for us to consider, we cannot say that we 
think that the plaintiff has established the 
position which it lay upon her to prove that 
the suit was instituted within 3 years of her 
attaining her majority. She has not herself 
come forward into the witness box, so that 
some opinion might be forméd from her 
appearance ; the only recorded statement as 
to her age which was made before her age 
became the subject of acute controversy is 
against her; the evidence of the doctor, who 
brought her into the worid, is against her; 
the evidence of the guests at her cousin’s 
wedding (whose presence there is fixed from 
papers produced by herself) is against her; 
the evidence regarding the house where she 
was born is against her; the evidence of the 
servant who is supposed to have reported her 
birth at the Municipal office is against her; 
the comparison of her age with that of 
Muhammadji which was first suggested by 
her mother is against her. On her side are 
the oral depositions of two extremely 
interested and prejudiced parties—her 
mother and uncle—and he unsatisfactory en- 
tries in the Municipal registers, which, even, 

(7) 74 P, R. 1902, 
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if genuine, may well, as regards the birth 
entry, relate to another person altogether, 
and as regards the vaccination entry, be due 
toa perfunctory recording of an immaterial 
detail ; these copies were never referred to or 
produced until 1886 and 1897 respectively, 
when the parties were at daggers drawn. 
We, therefore, hold agreeing with the learned 
District Judge, Mr. Chuni Lal, that this case 
was not instituted within three years of the 
plaintiff's attaining the age of majority, and 
that she cannot claim the privilege of section 
7 of the Limitation Act. | . 
Tt is now necessary to consider when the 
cause of action in this cise arose, aud what 
provisions of the Limitation Act are appli- 
cable. As regards the former it is claimed for 
the plaintiff that time began to run against 
the plaintiff from the date on which Hayat 
Bakhsh was removed from his guardianship, 
viz., the 29th July, 1585. Indeed so far as 
the suit for an acgountand money found to 
be due is concerned, that date has already 
been found to be the day from which time 
commenced to run in the Division Bench 
judgment in Civil Appeal No. 998 of 1896; 
and as Mr. Justice Chatterji’s judgment In 
ve Mussxnmat Fazl Nishan v. Muhammadje 
(8) affords some ground for saying that the 
suit with the exception of that part of it 
which relates to the indemnity boud, is 
based on one cause of action, and one cause of 
of action cannot come into existence by 
instalments on different dates, il has been 
argued that time begins to run in respect of 
the serat also from the 29th July, 1886. But 
this argument begs the whole question about 
the seraz. If, as is claimed, it was part of 
Walidad’s estate, and was made over to 
Hayat Bakhsh as guardian and manager 
thereof, then, no doubt, the cause of action 
in respect of it would be exactly the same as 
for the rest of the estate property which came 
into his hands, but what was to be seen is 
whether it did form part of the estate and 
was made over to Hayat as alleged. Now as 
we have already shown in the history of this 
case, Walidad so long ago as 1872 executed 
and registered a deed of exchange and 
release in which after admitting that one-half 
the serat belonged to Hayat Bakhsh, he 
exchanged his own half for 2 havelis, he 
recorded that he had nothing more to do 


with this suit serat. Now as regards this 
(8) 33 P, R. 1897, 
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document the learned District Jadge has 
gone astray in a curious fashion. He suggests 
(page 221 C.), that the document was kept 
back with sinister intent until it had matured 
jnto a thirty years’ old document and so could 
be produced without proof. Nothing could 
have been further from the facts. The 
principal reason for not producing it was that 
its execution by Walidad has been expressly 
admitted by plaintiff herself in her appli- 
cations (grounds Nos. 12 to 16 especially the 
last cited) and the genuineness of the execu- 
tion and registration has never been challenged. 
The only question is whether and to what 
extent it was acted upon, a question which 
the mere production of the document itself 
does uot help to solve. Again if the course 
which these proceedings have taken since 
their institution, is traced,——the enquiry into 
the misjoinder of causes of action, followed by 
an enquiry as to non-joinder of parties, 
followed by an enquiry strictly limited to 
plaintiff's age, followed by plaintiff's death, 
followed by Musanunat Sahib Nur’s 
unsuccessful attempt to succeed as plaintiff 
by assignment, followed by the suit falling 
through but being subsequently revived, 
followed by the death of Taj Muhammad, 
who had the document, and the succession by 
minors, ib will be seen that in the absence of 
any notice to produce it, there was no oczasion 
whatever for bringing it forward. What 
there is the evidence thatthis deed, executed 
and registered as it was, was never acted 
on? The only evidence on the record which is 
really: admissible consists of the statement of 
Fazl Din and Jodh Singh, the letters printed 
at pages 24 and 25 of B., the decision of the 
Municipal Committee at B. p. 5, and admis- 
sious by Hayat. Now itis obvious that the 
onus lies with very great weight on plaintiff, 
who is before us us heiress and representative 
of the executant of the deed of release (D. I) 
to show that it was not acted upon as against 
purchasers for value from the ostensible 
assignee; and we cannot think that the 
evidence indicated above satisfies that obliga- 
tion. In the first place Fazl Din is, as we 
have said, Musammat Sahib Nur’s brother 
and her agent, and has been supplying her 
with money during these proceedings. More- 
over, as regards the letters he produces, he is 
himself illiterate and Walidad’s handwriting 
bas not been verified at all. We also note 
that on the one letter which still has its 
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envelopethe post-mark does not show the year. 
Moreover, as we know, Walidad himself held 
a very full power of attorney given him by 
Hayat in 1876. As regards Jodh Singh’s 
evidence, it will be seen that he does not 
profess to say who received the rent, all he 
knows is that Walidad erected the serat and 
got theland for it, but the fact that Walidad 
was a Municipal Commissioner would explain 
things being done in his name, apart from 
the fact that his brother was superintending 
the building of another sera? at the tims. 
Even if we acsepted as admissible all the 
evidence which is now upon the record, the 
matter would still be very doubtful. [tis trae 
that Fazl Din siys that he realized Rs. 309 
rent for Walidad in the latter’s life-time, but 
the Commissioners when they were examined 
by the District Judge after presenting their 
report, being cross-examined by Mr. Goulds- 
baryon Hayat Birkhsh’s report, mike the 
following remarkable statement which the 
learned District Judza has ignored :— “The 
Rs, 100 was rent due for the city serai by 
the tenants Jai Ram, Bhag Mall. Ib was daa 
to Walidad by privite temporary arrangement. 
We agree on that.” What the private tempo- 
rary arrangement was we do nob know and 
never will know, But if Walidad was really 
the owner, it is difficult to see why the serat 
rents should only be due to him under a 
private temporary arrangement. And ib is 
also worthy of note that as long ago as 1886 
it was found impossible to say definitely that 
the deed of 1872 had not been acted on. The 
Commissioners differed entirely in their 
opinion. Now the onus of proof was heavily 
on those who said it was not acted upon, and 
if they could not support that onus in 1886, 
it is not likely that they can do so 20 years 
later. As regards Hayat Bakhsh’s own 
admissions these relate primarily to the 
inconsistent accounts which he has given 
of the consideration which passed for the 
transfer of the $ of the serai by Walidad. 
The deed recites that the value of the serat 
was Rs. 9,000 and that Hayat Bakhsh had 
given a pacca and a kacha havel in exchange 
for the moieby which belong to Walidad. 
This is also what Hayat says that he gave 
in his statement before the Commissioners 
on 16th May, 1886. In July, 1885, however, 
he is recorded by the District Judge as 
having said that he paid Rs. 9,000 for the 
moiety of the serat, but it is obvious that this 
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was not what he intended to say, for on his 
evidence being read over he had it altered 
ostensibly to the statement that he had given 
Rs. 9,000 and two pacca havelies. It seems to 
usa little doubtful whether this represents 
more than some confusion on the part of the 
recording officer. Tt is not disputed that at 
any rate from 1881 onwards Hayat has been 
in possession of the document D, 1, and had 
it in his power to consult it at any time after 
1881. Again both as regards this statement 
and the subsequent one of 1886, as to which 
the lower Court is particularly severe, 
especially in regard to the discrepancies 
about the actual buildings made over in 
consideration for 4 the serat, it is, we think, 
reasonable to remember, firstly, that Hayat 
Bakhsh was quite illiterate and consequently 
had no memoranda of his own to which he 
could refer, secondly,. that he was by this 
time blind, and, thirdly, that he was in 1885, 
65 years old and of course 66 in 1886 and 
that he died. in April, 1887. Consequently if 
his statements were confused and discrepant, 
it seems to us that this may not necessarily 
have been due to mendacity, pure and simple, 
as the learned District Judge seems to think. 
The fact that he was in fact lesing his 
memory is sufficiently indicated by his 
statement in 1886 that up to the time of the 
Agror Campaign the only property acquired 
was one kachha haveli, whereas the Municipal 
Register of sales shows that all the sites 
therein mentioned wera purchased in 1560, 
1861 and 1867, Indeed the learned District 
Jadge in depicting in very black colours the 
misconduct of Hayat Bakhsh, absolutely 
overlooks one extraordinary fact. Hayat 
must bave been as well aware that he was 
entitled to #th of his brother’s estate as 
Musammat Sabib Nur has been throughout 
aware that her share was 3th, and if he did 
not know.it for himself, he had counsel, who 
must have apprised him of the fact, he was 
in no wise bound by the mistaken and 
irrelevant view of law expressed in Colonel 
Johnstone’s order granting the certificate. 
Had he asserted this claim he would, no 
doubt, have established his right to property 
exceeding in value the suit serat. He had 
undoubtedly been on affectionate terms with 
his brother till death separated them. Yet 
such was his lust for wholly unnecessary 
iniquity that rather than prefer this undeni- 
_ able claim, he steals a deed from among his 


CASES, 523 


dead brother’s papers and fraudulently 
endeavours to enforce it to the detriment of 
his brother's daughter, who was at the time 
betrothed to his own son. The idea seems to 
bear improbability on the face of it. Of 
course, the admission of all the recorded 
evidencelets inthe evidence of Sher Singh the 
creditor of Walidad, who states that this docu- 
ment was executed in order to give him an 
improper preference over other creditors, from 
the fact that Hayat was thereby induced to 
stand surety for Walidad’s debt to Sher Singh, 
and in order to save the serat from the other 
creditors. But if that is so—and it is the 
basis of plaintiff's case,—then the instrument 
was not wholly inoperative as the learned 
District Judge seems to think. In virtue of 
it Hayat Bakhsh stood security for Sher 
Singh’s debt and remained bound to him until 
that debt was finally discharged in 1881. 
Moreover the serat was saved from the other 
creditors at any rate temporarily and that is 
not affected by the fact that Walidad may 
have subsequently been able to make money 
and pay them off. Again it is not as if the 
present suit were brought.against the benami- 
dar. Itis brought against his transferees for 
value (that has nowhere been denied) and 
although it bas been stated that the trans- 
ferees had notice of plaintiff's claim, the only 
evidence of it which has been so far brought 
to our notice by the learned counsel for the 
defence (of course the point has not been 
fully argued) is the existence of the registered 
hypothecation bond, which, whatever it might 
show, would certainly not go to support the 
position that the seraz was not Hayat’s. 

It will be convenient here to deal with the 
opinion recorded by the learned District Judge 
that the document D. 1 was not produced 
until 1886 and that Hayat may have taken 
it surreptitiously from Walidad’s papers. As 
regards the first point itis sufficient to say 
that it is obviously the document produced 
by Hayat Bakhsh and called a sale-deed on 
the 9th May 1881, when it was inspected by 
the Tuhsildar (acting under the orders of the 
Deputy Commissioner) and formed the basis 
of his report that Musammat Sahib Nur’s 
statements about the serat were untrue and 

.absurd. It is also noticeable that this docu- 
ment was then produced in the presence of 
Musammat Sahib Nur who does not then seem 
to have challenged it.’ Still less does she say 
that it was stolen from Walidad’s papers 
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And as regards this latter point it is -in evi- 
dence that Walidad’s house was under the 
seal of the Court, for 2 months after his death, 
and there is no evidence that Hayat had 
access to Walidad’s papers before they were 
locked up. It would have been a very 


speculative and dangerous thing todo. In. 


the firat place ib was speculative because if 
the document had been left in Walidad’s 
possession the probability would have been 
that hewould destroy it; and it was dangerous 
because as Hayat was illiterate and possibly 
blind in addition (he was certainly blind in 
1883) he would have to take another man in- 
to his confidence. Moreover the probability, 
even assuming the theory propounded by 
plaintiff to be correct, is that the document 
was made over to Hayat, because it was his 
sufe-guard for standing security to Sher Singh. 
Finally if Hayat had not got this title-deed 
in March, 1831 it is impossible to think that 
he would have included the building in the 
hypothecat‘on bond, which he executed on the 
5th of that month. He would hardly have 
speculated on the chance of the document 
being in existence at all, and of his finding it. 

Moreover in considering whether the docu- 
ment of 1872 was operative, it will be well 
to consider the conduct of Musammat Sahib 
Nur as regards the serat from 1881 onwards 
during the earlier years in which this dispute 
raged. The learned District Judge sums up 
the position in the sentence “From 1882 on- 
wards the plaintiffs have been incessantly 
clamoririg that the facts it (2. e. Exhibit 
. D.1) relates are a pack of lies’. We do not 
know why the learned District Judge excludes 
the year 1881 which is perhaps the most 
important year of all, as being nearest to the 
time when Hayat Bakhsh was publicly 
claiming the serat as his. In that year we, no 
doubt, find that Musammaét Sahib Nur 
challenged the accuracy of the lists of the 
property of Walidad which the Tahsildur was 
preparing and especially with reference to 
the non-inclusion of the serai. She also 
challenged the propriety of the hypothecation 
bond in respect that in ib the serat was 
claimed by Hayat. But both these claims 
were rejected by an officer who was particu- 
larly bound (a) not to grant Hayat a guard- 
janship certificate if he was preferring any 
claims which militated against those of the 
ward and (b) not to accept any security as 
regards the title to which there was a shadow 
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of doubt. Foiled here she went to the 
District Judge and on May 4th, 1881, applied 
for the cancellation of the guardianship of 
Hayat alleging inter alia his conduct in 
respect of the seraz. But the very next month 
she withdrew the application, expressed her- 
self perfectly satisfied, and repudiated the 
claim to the serai. In 1882 she again 
petitioned against Hayat for his management 
of the estate and alleged this matter of the 
serai, but when Mr. Miller passed his order 
(17th March, 1883) practically absolving 
Hayat of fraud, she only appealed to the 
Commissioner regarding the accounts, and not 
the serat, nor did she mention the latter part of 
the dispute when she subsequently approach- 
ed the Chief Court. Again in 1889, when 
the management of the curator, Dewan Chand, 
was being enquired into, there isa very not- 
able statement by Musammat Sahib Nur 
which expressly, admits that this scai and 
another belonged to Hayat Bakhsh and that 
his heirs were converting the immovable 
property into cash and secreting it, in order 
to obstruct Fazal Nishan’s claims. Thus the 
incessant clamor of the earliest and most 
important years was a very variable quantity 
according to the record on which the learned 
District Judge was adjudicating. 

In closing this part of the proceedings we 
would observe that the lower Court does not 
seem sufficiently to appreciate the very 
material guarantee for his own bona’ fides 
which Hayat Bakhsh made by including the 
suit serat among the property subjected to the 
hypothecation bond. By doing so he gave 
the Deputy Commissiorer a public challenge 
to satisfy himself as to his right and title to 
the property, and if there were the slightest 
shadow on the title, to reject it. We are 
asked to believe that he did this although he 
was not then in possession—actual or con- 
structive—of the serat and never had been. 
It does not seem to us natural that a 
fraudulent and mala fide claim would be thus 
for the first time propounded. 

Again what is the evidence that Hayat 
Bakhsh obtained possession of the serai after 
being appointed guardian. The admissible 
evidence shows merely that the serat is includ- 
edin noneof the lists made by responsible 
officers of Walidad’s property, nor in the list 
of such property made over to Hayat. it . 
shows that on the 5th March, 1881, Hayat 
asserted himself to be in possession, It shows 
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that the non-inclusion of the serai was 
challenged and (whether rigutly or wrongly, 
for the grounds are not admissible) that non- 
inclusion was upheld. The non-admissible 
evidence rather enforces this, for it shows that 
Musammat Sahib Nur was then confronted 
with Exhibit D, Land did not challenge it; 
and it also shows that when Messrs. Parsick 
and Pengree were holding their commission, 
practically all the immovable property which 
Walidad had left was then still in Musammat 
Sahib Nur’s possession. 

There are two small points in the judgment 
of the learned District Judge which have been 
omitted from consideration. One is Muham- 
mad Sultan's evidence which seems to us to 
be on the same levelas that of Musammat 
Sahib Nur and Fazl Din. He is the man 
whom Mussammat Sahib Nur attempted to set 
up as having been adopted by Walidad, but 
failed, and he like Fazl Din has been pur- 
chasing her property from her during the 
pendency of the case, The other is the 
inference which the learned District Judge 
draws on page 241 from the fact that in the 
account books kept for Hayat Bakhsh the suit 
serai is once referred to in 1888 as “serai 
Walidad”. To draw any serious inference 
from an entry made bya clerk (Hayat Bakhsh 
could not, as has been said, read or write) 
which gives the serat a convenient descriptive 
title to discriminate it from the Sudder Bazar 
serat seems to us impossible, especially when it 
is remembered that Hayat Bakhsh had been 
for 2 years, and then was, contending in the 
Courts that the serat was his. 

To. sum up we find on the admissible evi- 
dence before us that there is no sufficient 
proof that the document of 1872 was not 
acted upon, but that whether ib was acted on 
or not Hayat Bakhsh obtained possession of 
the serai otherwise than as guardian of 
Musammat Fazl Nishan; that when he 
obtained possession is not clear but, that he 
was in possession on March 5th, 1881, that on 

- that date and in April he repudiated his 
possession of the serat being on behalf of 
Musammat Fazl Nishan or that he held it 
as her manager and guardian, that he brought 
the fact of his repudiation to the notice of 
the officers who were bound to remove him 
from his guardianship if they did nob accept 

it, thatit was challenged and enquired into 
and upheld. We find, therefore, that he had 
possession not as trustee or guardian, but 
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adverse-p )ssession ever since March 5th, 1881, 
at least; and that whether article 142 or 
article 144 of the 2nd Schedule applies, the 
suit had to be brought within 12 years from 
the date; that as there was nə trust regarding 
the serat, section 10 of the Limitation Act does 
not apply, apart from the question whether it 
was an express trust; that the suit was not 
brought within 12 years of the adverse posses- 
sion being taken, nor within three years of 
the plaintiff's attaining majority; and that it 
is consequently barred by limitation as 
regards the seri, 


It now remains to dispose of the cross- 
objections filed (a) on behalf of plaintiff's 
representatives, and (b) on behalf of the 
minor sons-of Taj Muhammad, respectively. 
As regards the first cross-objection, it asks 
that if this Court finds that the seraz was the 
property of Chaudhri Hayat Bakhsh and did 
not belong to Musammat Fazl Nishan when 
it was hypothecated, the Court will modify 
the money decree by ordering that the decre- 
tal sum shall ba realizable from the hypo- 
thecated property including the said serai. 


Against this the objection has been taken 
that it cannot beraised. The relevant pro- 
vision of the law onthe subject is to befound 
in Order XLI, Rule 22, of the new Code of 
Civil Procedure, which allows any respondent 
though he may not have appealed against any 
part of the decree, to take any cross-objection 
to the decree which he could have taken by way 
of appeal. The question then arises—could 
this cross objection have been taken by way 
of appeal? and it has been contended, that it 
could not, for the simple reason that as the 
decree of the first Court gave the plaintiff 
possession of the serat on the ground that it 
was her property, she could not ask in appeal 
thatit should be held to be under hypotheca- 
tion and liable to be sold to sutisfy debts due 
to her. She could not ask the Court to 
enforce a lien in her favour on what had been 
held to be her own property. Mr. Ishar Das 
has contended that the suit was one for 
alternative relief, and that an alternative 
decree should have been given, bat looking at 
the plaint (and more particularly the original 
plaint which the plaintiffs were not justified 
in amending when it was only returned to 
them to add parties) we cannot say that this 
was so. Para. 14 of the plaint asks for “the 
following relief” and such other relief ag may 
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seem just and proper, and ‘the following 
relief’ is ‘given as being “namely”. A 
(4) the taking of an account and 
enforcement of the hypothecation 
bond, 
(ct) the restitution of the serai, 
(iii) any other proper relief. , 

Now the order in which the reliefs come is 
very noticeable. The prayer is not that the 
serai may be rertored or if it is found that the 
plaintiff was not entitled to restitution, that 
the serai may be treated ax chargeable under 
the hypothecation bond; it isa prayer that 
the hypothecation bond (which included the 
serat, see para 5 of plaint) should be enforced, 
but that the serat should be restored, and the 
only implication that we can assign to this is, 
that the plaintiff did not ask that her money- 
decree should be satisfied out of the serat, but 
wished it excluded and dealt with as asked in 
the second prayer. This is also very clearly 
indicated by the express assertion without 
qualification in para. 9 of the plaint that 
the insertion of the serai in the hypo- 
theeartion bond was fraudulent practice. 

Ifa plaintiff asks for “the following relief 
and such other relief as tothe Court may 
seem just and proper to grant namely’: 
—and follows this up with three prayers 
without any disjunctive adverb, the presump- 
tion seems to us to be that they are intended 
to be cumulative and not alternative. 
` It has been urged that the point now 
before us was practically concladed by 
the judgment of Mr. Justice Chatterji’s 
dated 28th January 1896; but although he 
dealb with the nature and number of the 
causes of action, he did not discuss the 
nature and number of the reliefs claimed, nor 
was he considering the plaint at all with 
reference to the then section 561 which is 
now replaced by Order XLI, Rule 22. 

Tt has been contended by Mr. Seva 
Ram Singh for Musammat Sahib Nur that 
the cross-objections could have been raised as 
an appeal asking for the following reliefs:— 

That the words“ except the represen- 
tatives of Taj Muhammad ” and ~ except 
the city serai which was not the property of 
Hayat Bakhsh ” should be omitted from 
the decree. 

Weare quite unable to accept this conten- 
tion. The first part of the deciee awards 
possession of the serat with mesne profits 
to the plaintiffs’ representatives as being 
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their property, and -an appellate Court 
having regard to that decision could not be 
asked to modify the decree (whether by 
the addition or exclusion of words) soas to 
make it mean that the plaintiffs’ property 
was under alien in their own favour. We, 
therefore, uphold the objection taken by 
the learned counsel for the appellants and 
hold that this cross-objection is inadmissible. 
Finally, as regards the cross-appeal preferred 
on behalf of Zaman Ali and Nasir Ali we 
think having regard to Abdul Ghani v. 
Muhammad Fasih (9) and Muhammad Amir 
v. Parankishore Deb (10), that it is admissible 
in so far as it relates to. matter opened up in 
the main appeal. The decree for possession 
of the serai, mesne profits and. costs will be 
set aside as against Musammat Husaina 
and ib should be similarly set aside as regards 
the other cross objectors. 

As regards the second prayer which takes 
an exception to that part of the lower Court’s 
decree which awards interest to the plain- 
tiffs’ representatives as against all the defen- 
dants except Hardial on the sums found due 
to plaintiffs’ representatives on the accounts 
from the date of institution of the suit until 
satisfaction, we are unable to entertain this 
because it has not been raised in the main 
appeal. Itisa curious order of a highly 
penal nature and has been passed against all 
the defendants, because they are considered 
to have delayed the case, but as we say 
that part of the deeras is not bafore us in 
appeal and consequently holds good, although 
why these people should have to pay inter- 
est, because other persons (over whom they 
have no control) delay paying off their 
liabilities, we do not see. 

We accordingly accept this appeal and 
direct that the plaintiffs’ suit stand dismissed 
with costs as against Musammat Husaina, 
Faqir Ali, Nasir Ali aud Zaman Ali save and 
except that they are in common with the other 
defendants liable to pay interest atthe rate 
of 6 per cent. on the sums of Rs. 14, 662-4-3 
and Rs. 51,817-15 to Musammat Sahib Nur 
and Muhammad Shafi respectively from the 
date of institution of the case to date of satis- 
faction of the decree. 


Appeal allowed, 


(9) 23 A. 95; A. W. N. (1903) 209; 2 A. L. J. 667. 
(10) 26 C. 114. 
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(s. 06. 85 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconn Civit Arpeat No. 669 or 1908, 
May 4, 1910. 
Present:—Mr. Justice Shah Din and 
Mr. Justice Chevis. 
DHERA SINGH AND OTHERS— PLAINTIFFS — 
APPELLANTS 
versus 
“TARA SINGH AND oTHERS——DEFENDANTS— 


RESPONDENTS. 

Alienation—Oustom or Hindu Law—Sale of ancestral 
house— Bunjahi Khatris, Dhobis by occupation, of Nara 
in tehsil Kahuta of Rawalpindi Distr ict—Objection by 
reversioner-—Parties of non-agricultural tribe—Custom 
— Personal Law—Burden of proof. 

Bunjahi Khatris, Dhobdis by occupation, of the village 
Narain teshil Kahuta of the Rawalpindi District, are 
governed by Hindu Law and have notadopted the 
rules of agricultural custom in matters of alienation 
of ancestral property. Consequently, reversioners of 
a vendor cannot object to the sale of ancestral house 
to a stranger on the ground of want of necessity. 

Where parties prima facie belong to a non-agricul- 
tural tribe, it has to be proved affirmatively by those 
who assert it that they are governed by rules of agri- 
cultural custom instead of their personal law, 


Further appeal from the order of T. J. 
Kennedy, Esquire, Divisional Judge, Rawal- 
_ pindi Divisior, dated the 24th March, 1908, 
eversing that of C. Usborne, Esquire, District 
Judge, Rawalpindi, dated the 18th Novem- 
` þer, 1907, decreeing the plaintiff's claim. 

Bhagat Gobind Dass, for the Appellants. 

. Bhagat Ishar Dass, for the Respondents. 
Judgment.—The parties in this case 
are Bunjahi Khatris, being dhobis by occupa- 
tion, of village Nara in tehstl Kahuta of 
the Rawalpindi District. 
which this appeal has arisen was brought by 
plaintiffs for a declaration that the sale of a 
house, situate in Nara, effected by their first 
cousin, defendant No. 1 in favour of a stran- 
ger, defendant No. 2, was invalid and sball 
not affect their reversionary rights. The first 
Court decreed the plaintiffs’ claim, holding 
that the house in dispute was the ancestral 
property of the vendor, and that in matters 
of alienation of such ancestral property the 
parties were governed by agricultural custom 
under which the vendor’s power of alienation 
in respect of ancestral property was restricted. 
On appeal, the lower appellate Court, while 
agreeing with the first Court that the house 
in dispute was ancestral, held that it was not 
„proved that the parties were governed in 
matters of alienation by custom and not by 
Hindu Law, and holding that the plaintiff 
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had no power to contest the validity of the 


sale in dispute, dismissed their suit. 

Before us it has been argued by the pleader. 
for the plaintiffs-appellants that under the 
circumstances of the case the onus lay upon 
the defendant, vendee, of proving that the 
parties were governed by Hindu Law and 
not by custom, and that even if the initial 
onus rested upon the plaintiffs to prove that 
they were governed by custom, the proved 
facts of the case are sufficient to shift that 
onus on to the defendant vendee, who, it is 
contended, has failed to discharge it. 

After giving every weight to the argument 
of the appellants’ pleader, we have no hesita- 
tion in agreeing with the lower appellate 
Court in holding that in this case if was for 
the appellants, to prove that in matters of 
alienation their family was governed by an 
agricultural custom and not by Hindu Law, 


.and that they have entirely failed to prove 


it. The parties are, as we have said above, 
Bunjaht Khatris and they are dhobis by 
occupation, Admittedly there is only this one 
family of dhobt Khatris in the village of Nara, 
which is Inhabited chiefly by Gakhars and 
possibly by other tribes. The family owns 
no land in the village; all that is proved is 
that the plaintiffs and vendors hold small 
plots of land as occupancy tenants. The 
Patwari says that the vendor ha’ two kanals 
of land and the plaintiffs hold the same 
area, besides a joint khata, of which the 
area isnot given, but which presumably is 
very small in extent. There is no evidence at 
all on the record to show that agriculture is 
the principal occupation of the parties or is 
the main source of their income; onthe other 
hand, they appear to work as village washer- 
men, and presumably they make their 
living as dhobis, 
Some of the witnesses produced by the 
plaintiffs say, in a general way, that the 
parties are governed by custom, and they 
profess to citesome instances, in which among 
Khatris residing in the neighbouring village, 
sughters have been excluded from inheritance 
by the collaterals of their fathers. But not 
one of the instances cited have been sup- 
ported by documentary evidence, and admit- 
tedly none relates to the parties’ family. 
Considering, however, for the sake of argu- 
ment that among the parties’ caste daughters 
are excluded from inheritance by collaterals, 
and that to that extent Hindu Law has been 
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modified by custom, it by no means follows 
that the parties have adopted the rules of 
agricultural custom under which the pro- 
prietor is precluded from alienating his 
ancestral house without the consent of his 
odllaterals. In a case of thiskind the adoption 
of such rules of custom by the parties who 
prima facie belong to a non-agricultural. tribe, 
has to be affirmatively proved by those who 
assert their existence ; and we are quite clear 
that the plaintiffs in this case have failed to 
discharge this obligation. 

Several rulings of this Court have been 
referred to in argument on both sides, eg., 
Atar Singh y. Parem Singh (1), Bura Mal v. 
Narain Das (2), Gohra v. Hari Ram. (3), 
Mohammad Hayat v. Sandhe Khan (4) and 
Habib v. Fatta (5), but we think it unneces- 
sary to discuss them in detail as the conclu- 
sion that we have come to is quite in accord- 


ance with the principles underlying those rul-. 


~ ings. 
We dismiss the appeal with costs. 
Appeal dismissed. 

(1) 12 P. R. 1906; 108 P. L. R. 1906. 

(2) 102 P. R. 1907; 78 P. W. R. 1907. 

(3) 115 P. R. 1907 ; 207 P. W. R. 1907. 

(4) 55 P. R. 1908; 105 P. W. R. 1908. 

(5) 69 P. R. 1908; 125 P. W. R. 1908, 


(s. c. 88 P. W. R. 1910.) 

PUNJAB CHIEF COURT. 
Seconp Cryin Arrear No. 285 or 1908. 
May 6, 1910. 

Present: Mr. Justice Shah Din and 
Mr. Justice Chevis. 

KHEM SINGH AND oraers——PLAINTIFRS——- 
APPELLANTS 
Versus 


KESAR SINGH AND otners—Derenpants— 


RESPONDENTS. 

Limitation—Declaratory suit—Defendant claiming 
partition according to the shares of the parties entered 
in 1891—Fresh invasion of right—Fresh cause of action 
—Limitation Act (XV of 1877), Sch. Il, articles 96 
and 120. 

As a matter of Law a person is entitled to pass by 
an invasion of wright to property, and is not, by his 
forbearance, debarred from a future suit for a future 
invasion. 


In 1882 plaintiffs and defendants were recorded 
owners of their joint holding in the proportion of 
3/7ths and 4/7ths shares respectively. In 1885-86, for 
some unknown reason, plaintiffs were recorded as 
owners of rd. In 1891, one of the co-sharers com- 
plained against the correctness of the entry but with- 
out success. 


The incorrect entry was repeated in the present 
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settlement. In1906 defendant applied for partition 
on the strength of the entry of 1891 and plaintiffs 
sued to obtain a declaration that they were entitled 
to 3/7ths share as recorded in 1832: 

Hel, that the plaintiffs’ suit was within time and 
was governed by article 120 and not by article 96 
of the Indian Limitation Act, XV of 1877, and that a 
fresh cause of action accrued to them in 1905. 

Hakim Singh v. Waryaman, 140 P. R. 1907, 187 P. 
W. R. 1997; Blahi Bakhsh v. Harnam Singh, A. W. N. 
(1898), p. 215, followed. 

Natha Singh v. Sadiq Ali, 20 P. R. 1900; 100 P. 
L. R. 1900; Akbar Khan v. Turaban; A. W. N. 1908 
p. 252; 5 A. L. J. 637; 4 M. L. T. 444,31 A. 9; 1 Ind, 
Cas. 557, distinguished. 


Farther appeal from the order of W. A. Le 
Rossignol, Esquire, Divisional Judge, Amritsar 
Division, dated the 11th Decaemher, 1907, 
reversing that of Lala Harnam Dass, District 
Judge, Gurdaspur, dated the 30th July, 1907, 
decreeing plaintiff's claim. 

Sardar Kharak Singh, for the Appellanis. 

Lala Madan Gopal, for Lala Tirath Ram, 
for the Respondents. 

Judgment.—tThisappealarises out of- 
a suit brought by the plaintiffs for a declara- 
tion that they are proprietors of 3/7ths shares 
in a joint holding, khewat No. 64, comprising 
312 kanals 2 marlas of land, situate at mauza 
Dhadiala, tahsil Batala, and that the entry in 
the revenue records showing them as proprie-: 
tors of only 4rd of the aforesaid holding is 
wrong. 

The facts of the case are briefly these: —A 
partition of the Shamzlat of Taraf Barhanpuir 
in Mauza Dhadiala, in which both parties 
were co-sharers took place on the 13th Jan- 
uary 1882, according to the amount of the 
land revenue paid by each proprietor. 

The holding in dispute was, however, kept 
joint and the plaintiffs and the defendants 
were recorded owners thereof in the propor- 
tion of $ths and 4/7ths shares, respectively. 
In the year 1885-86 for some unknown reason,. 
the plaintiffs were recorded as owners of 
rd shares in the joiut holding instead to 
8/7ths share. In 1891 one of the co-sharers 
complained of the incorrectness of the entry 
in question, but the Nazb-Tahsildar by his 
order, dated thel2th June, 1991, refused to 
alter the entry, noting that the objecting 
co-sharer was absent and that all the other 
co-sharers stated the entry to be correct. The 
said entry was repeated inthe records of the 
carrent settlement. On the 18th January 
1906 the defendants applied for partition of 
the joint holding stating that they were owners 
ofaérd shares and plaintiffs of +rd share 
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in ib, The plaintiffs, on the other hand, 
‘alleged that the entry in the settlement 
records was wrong, and that they were 
entitled on partition to a 3-Tths share 
ofthe joint area and not to 3rd. A question 
of title being thus raised, the plaintiffs were 
referred by the Revenue Officer, by order 
dated Sth January, 1907, to a Civil Comt 
under section 117 of the Land Revenue Act 
to establish their title. Hence the present 
suit. 

The first Court held that the entry in the 
settlement records showing the plaintiffs as 
proprietors of 4rd share of the joint holding 
was wrong and decreed their claim. On appeal 
the Divisional Judge did not enter into the 
merits of the case, but holding that the suit 
was barred by limitation, dismissed if .on 
that ground. From the decree of the 
Divisional Judge an appeal has been preferred 
to this Court; and after hearing arguments, 
we have no hesitation in holding that the de- 
cision of the Divisional Judge is erroneons and 
must be reversed. 

The Divisional Judge held that, so far as 
the question of limitation is concerned, the 
suit falls under either article 96 or article 
120 of Schedule IT of the Limitation Act, and 
. his view is that under either of those articles 
the suit is barred by time, as, according to 
. him, the plaintiffs’ knowledge of the alleged 
erroneous entry of 1891 fixes the time of the 
accrual of their right to sue. We are quite 
clear that article 96 aforesaid has no applica- 
tion to the facts of this case, and this has 
been frankly conceded by the pleader for the 
respondents. There, then, remains article 
120 of the Limitation Act, and both sides 
agree that the suit is governed by that article, 
and the only question is, as to whether the 
plaintiffs’ right to sue accrued in 1891, when 
the alleged erroneous entry was made ad- 
versely to them by the Nazb-Tuhsildar or 
whether it accrued in January, 1906, when 
the defendants presented an application for 
partition of the joint holding alleging that the 
plaintiffs had only a 4rd share therein, and not 
a 3-7ths share, of which the plaintiffs stated 
themselves to be in possession as owners. On 
this point, the recent decision of this Court 
in Hakim Singh v. Waryaman Singh (1), is 
on all fours with the present case, and follow- 
ing that decision we must hold that, though a 


cause of action did acerne tothe plaintiffs in 
(1) 140 P. R. 1907; 187 P. W. R. 1907, 
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1891 (assuming that they became aware of 
the erroneous entry in that year, and their 
suit, if based upon that cause of action, would 
be barred by limitation), yet a fresh cause of 
action acerued to them in January, 1906, 
when by applying for partition of the joint 
land, ace rding to the entry in the Revenue re- 
eords, the defendants committed a much more 
serious invasion of the plaintiff's title to the 
3-7ths shares in the joint holding and the 
present suit being based upon this fresh 
cause of action is within limitation. The 
respondents’ pleader relies on Natha Singh v, 
Sadiq Ali (2) and the case of Akbir Khan v. 
Turaban (3) in support of his contention 
that the plaintiffs’ cause of action accrued in 
1891, and that no fresh cause of action accru- 
ed or could have accrued to them in 1908 
by reason of the partition proceedings. The 
first mentioned decision obviously has no 
bearing on this case, and the Allnhabad 
ruling is clearly distinguishableon the ground, 
pointed out by the learned Judges in their 
judgment, namely, that the plaintiffs’ cause 
of action in that case was the entry of the 
defendant’s name in the Revenue papers in 
respect of the property in suit in 1895, 
and that no fresh cause of action accrued 
to them in 1903 when the defendant objected 
to the correction of the khewat, for the simple 
reason that the defendant’s refusal to have 
the entry corrected was merely a continuation 
of the original cause of action founded on the 
entry of the defendant’s name in the Reve- 
nue papers in 1695. The decision more in 
point is that of the Allahabad High Court in 
the case of Elahi Bakhsh v. Harnam Singh (4), 
for in that case, as appears from the judgment, 
there was a fresh invasion of the plaintiff's 
right in 1895, long after the same right had 
been invadedin 1883, and consequently, the 
plaintiffs had a fresh cause of action in 1895 
on which their suit was based. Blair, J., 
observed in that case that “as a matter of law, 
a person is entitled to pass by an invasion of a 
right to property, and is not by his forbear- 


ance debarred from a future suit for a future 


invasion.” In Akbar Khan v. Luraban (3), 
the learned Judges remarked by reference to 
the last mentioned case and to another un- 
reported decision of the same Court, Robert 

(2) 20 P. R. 1900; 100 P. L. R. 1900. 

(8) A. W. N. (1908) 252 ; 5 A. L. J. 637; 4 M. L. T, 
did; 31 A. 9; 1 Ind. Cas. 567. 

(4) (1898) A.W. N. 215. 
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Skinner v. Shankar Lal(5) that im those cases 
there was a fresh invasion of the plaintiff’s 
right, and that that was held to have given 
him afresh cause of action. In the case with 
which they were dealing, there was no such 
fresh invasion of the right of the plaintiffs 
and, therefore, their cause of action had ac- 
crued once and forall in 1895, and their suit 
as based upon that cause of action was clearly 
barred by limitation. Itis thus clear that 
the rulings relied upon by the respondents’ 
pleader are not in point, and we hold, follow- 
ing the decision of our own Court in Hakim 
Singh v. Waryaman Singh (1), thatthe plain- 
tiffe’ suit is within time. 

We accept the appeal and reversing the 
decree of the lower appellate Court, re- 
mand the case under Order XLI, Rule 23, 
Civil Procedure Code, for decision on the 
merits. 

The stamp on the appeal will be refunded 
and other costs will be costs in the cause. 


Appeal accepted; Cause remanded. 
(5) 31 A, 10 (note); 1 Ind, Cas. 556. 


Cs. c. 89 P, W. R. 1910.) 
PUNJAB CHIEF COURT. 
Civit Revision No. 1157 or 1909. 
: December 14, 1909. 
Present:——Mr, Justice Shah Din. 
M. NAZIR AHMAD—Praintire— 
PETITIONER 
versus 
“ABDUL HAMID KHAN— Derexpant— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), s. 
25— Finding of fact-—-High Courts power of revision—~ 
Payment to a person not an agent. 

“A payment made toa person, who is not the 
ereditor’s agent for the purpose of realizing money 
due to creditor from third parties as debts, is nota 
valid payment. 

. A finding of fact can be seb aside on revision under 
section 25 of Act IX -of 1887, if it is based upon 
ostensibly unreliable evidence, or no evidence at all. 

Civil revision from the order of the Judge 
Small Cause Court, Delhi, dated 11th Febru- 
ary, 1909. i 

Mr. Sundar Das, for the Petitioner. 

Mr. Obedulla, for the Respondent. 

Judgment.—tThe record of the pro- 
ceedings in this case does not contain evidence 
of the fact that Mohy-ud-din was the agent 
of the plaintiff for the purpose of realizing 

money due to the plaintiff by third parties as 
debts and was authorized to give them a valid 
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discharge in respect of the debts so realized: 
But even if Mohy-ud-din was plaintiff’s agent, 
as itis urged he was, itis not proved that 
the defendant paid Rs. 1,000 to that man 
by way of liquidation of his debt. If the 
entire debt was paid off, why was the pro-note 
allowed to remain in the hands of the plaintiff; 
and why was nota receipt for Rs. 1,000 
secured from him? 

Farid-ud-din’s statement is, as appears from 
the character of the witness, unworthy of 
belief, and in any case I prefer to place more 
reliance on the testimony of the plaintiff 
himself, who isa gentleman of high social 
position, than on the interested evidence of 
Farid-ud-din. 

Mr. Gillson’s evidence has no direct bearing 
on the question at issue. I hold that the 
defendant has failed to prove that the whole 
of the amount due under the pro-note in ques- 
tion has been paid by him to the plaintiff, 
and accepting this revision, 1 decree the suit 
with costs throughout. 

Revision allowed, 


(s. c. (1930) M. W. N. 342; 8 M L. T. 167.) 
MADRAS HIGH COURT. 
Seconp Civin Appsan No. 1140 or 1906. 
May 6, 1910. 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Sankaran Nair. 
EMANI SUBBIAH AND orsErs— 
DEFENDANTS—~APPELLANTS 
G7 Sts 


K. VENKATA LAKSHMIPATHI— 


| PLAINTIFR— RESPONDENT. 

Inam title-deed— What it conveys-—Permissizve posses- 
sion—Limitation. 

Where according to certain Inam title-deeds, the 
defendants’ predecessors were in possession from 
1860 and where the deceased widow of whom tho 
plaintiff was the reversioner was also held to be in 
possession till her death in 1903, the lower Court 
was asked to return findings on (1) whether the 
defendants and their predecessors-in-title were in 
possession of the lands in suitunder the Inam title- 
deeds and when and how did they get into posses- 
Sion, (2) what title did the defendants acquire to the 
jands under the Inam title-deeds, (3) whether the 
suit is barred by limitation. The Sub-Judge found 
on the first issue that the defendants were not in 
possession of the lands under the Inam title-deed but 
they wore let into possession by the deceased widow. 
On the second, that the defendants did not acquire 
any title to the lands under the Inam title-deed and 
on the third, that the defendants having been let into 
possession by the widow, the plaintiff's suit cannot 
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be said to be barred, The Figh Court, accepting the 
findings, dismissed the second appeal preferred by 
defendants. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Kistna at 
Ellore, in Appeal Suit No. 289 of 1905, pre- 
‘sented against the decree of the Court of 
the District Munsif of Rajahmundry, in 
Original Suit No. 686 of 1903. 

Mr. S. Swaminathan, for the Appellants. 

Mr, T. V. Seshagiri Iyer, for the Respon- 
dent, 

Judgment.—tThe Munsif finds that 
the defendants’ predecessors-in-title obtained 
Inam title-deeds for the land in dispute in 
1863 and that they continued in possession 
‘since then. The extract from the Inam 
Register also shows that they were in posses- 
sion since 1860. In appeal, the Subordinate 
Judge finds that the widow’s possession 
continued till her death in 1903. If this 
is so, no doubt, no inference can be drawn in 
favour of the defendants from the Inam title- 
deed and Register. But the Subordinate Judge 
does not refer to these two documents. If 
they were in possession, then, the evidence of 
the widow’s continued possession cannot be 
accepted ab any rate without some expla- 
nation to explain those documents. If 
the defendants continued in possession after 
1868, the effect of the Imam title-deed has 
to be considered. If the land belonged to 
‘the Government at that time or if they could 
then confer full ownership, the defendants 
would acquira title thereto. In any event 
when the defendants prove possession for 
over forty years, ib would be for the plaintiff 
‘to show clearly that the property devolved on 
the widow. As the Subordinate Judge has not 
considered these documents and as they are 
material, we are unable to accept his findings. 
We must, therefore, ask him to submit revis- 

_ ed findings on the evidence on record on the 
following questions: ; 

‘1, Whether the defendants and their pre- 
decessors-in-title were in possession of the 
lands in suit under'the Inam title-deeds and 
when and how did they get into possession? 

2. What title did the defendants acquire 
to the lands under the Inam title-deeds? 

3. Whether the snit is barred. by limit- 
ation? 

The findings willbe submitted within six 
“seeks, and seven days will be allowed for 
filing objections, 
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In compliance with the above judgment, 
the Subordinate Judge of Kistna at Ellora 
submitted the following 

FINDINGS. 

The suit, out of which this appeal arose, 
was instituted by the. plaintiff, calling him- 
self a reversioner to succeed to the estate of 
the last male holder Kocherlakota Ramanna. 
His widow Mahalakshmamma after enjoying 
her husband’s property died on or about 12th 
March 1903. 

2. Several defendants, who arein posses- 
sion of different plots of land, were impleaded 
in the suit and we are now concerned with the 
two acres of land called “Sankara Pampu” 
in the possession of the defendants Nos. 17 
to 19. 

3. The defendants contended that out 
of 1 acre, £0 cents of Item No. 5, one acre 
was got by gift by their ancestors from 
Saravamma, the mother-in-law of Maha- 
lakshmamma, who took possession of the entire 
property stating that her husband Viyyanna 
died last and not the husband of Mahalaksh- 
mammaand that the remaining fifty cents 
in the same Item No. 5 was obtained by the 
father of Nos. 16 to 18 defendants by pur- 
chase from one of the sons of one Akandam 
Reddemma, who had got the said fifty 
cents together with some other lands as 
gift from Mahalakshmamma. With regard 
to the other fifty cents their defence was 
that their ancestors got ib by gift from 
Mahalakshmamma. These gifts are according 
to them, dated so far back as 184). 


4. The defendants further pleaded that as 
Sarvavamma was even according to the plain- 
tiff a trespasser in possession up to 1849 they 
who have been in possession of the 1 acre, 50 
cents under her should also be treated as tres- 
passers and hence the suit was barred by 
limitation. 


5. A still further plea was set up by 
the defendants, riz., that on account of their 
long possession, the Inam Commissioner eu- 
franchised these as wellasthe one acre of 
land in their favour and so they have ac- 
quired absolute rights over the property. 


6. The last point urged by the defendants 
related to the plea of limitation. According 
to them, the law of limitation then in force 
was Act XIV of 1859 and, therefore, the 
plaintiff's suit was barred by time, 
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7. The District Munsif having decided 
against these defendants they filed A.S. No. 289 
of 1905 and this Court confirmed the decision 
of the lower Court and dismissed the appeal 
with costs. These defendants then appealed 
to the High Court in S. A. No. 1140 of 1906 
and the High Court remanded the appeal for 
findings on the following 

Issues :— 

(1) Whether the defendants and their 
predecessors-in-title were in possession of the 
lands in suit underthe Inam title-deeds and 
when and how did they get into possession? 

(2) What title did the defendants acquire 
to the lands under the Jnam title-deeds ? 

(3) Whether the suit is barred by limit- 
ation ? 

8. The first issue.—The lands in dispute 
in this appeal may be divided under two 
heads—-lands gifted by Mahalakshmamma 
and lands gifted by Saravamma. With 
respect to the iands acquired as gift from 
Mahalakshmamma the appellant’s pleader did 
not press his objections. The gift having 
been made by a Hindu widow who possessed 
only life-interest, the appellant’s pleader in 
fact gave up his contention with respect of 
the lands so gifted by Mahalakshmamma. 
But as regards the one acre of land said to 

“have been acquired by them from Saravamma 
in 1840, the defendants relied on Exhibits V 
and VII which are Inam title-deeds. They 
showed that the title of these defendants was 
confirmed by the Inam Commissioner. Such 
a decision was based on Exhibit III which 
was an Inam statement. From this it pretty 
clearly appears that these defendants were in 
possession of the lands on the date of the 
deeds and the title was confirmed to them on 
account of their possession. 

9. The document, Exhibit IIT, on the basis 
of which Exhibits V and VII were issued, is 
dated 18th February 1860. Column 1 of 
that document gavethe name of the Inamdar 
and also the names of the persons in enjoy- 

‘ment of the lands then. Emani Subbanna 
and Akandam Subbanna were said to be the 
persons in possession on the date of Exhibit I, 
that is, in 1860. These two persons are the 
ancestors of the present contending defendants 
who now claim the Inam. Thus from this 
document Exhibit II it is clear that at least 
since 1860, the family of the defendants have 
been in the possession and enjoyment of the 
lands in question, The oral evidence let in on 
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behalf of the plaintiff was to the effect 
that these defendants and their ancestors 
have been in enjoyment of them for the 
last fifty years. They are plaintiff's wit- 
nesses Nos, 4, 5 and 7. . 

10. In the year 1849, Mahalaksh-. 
mamma filed a suit against her mother-in- 
law Saravamma, for recovery of these 
lands among others on the ground that 
the latter trespassed on them. She obtained 
a decree for possession. To this decree 
the present defendants’ ancestors were no 
parties. Ifthey were really in possession, 
Mahalakshmamma would certainly have 
made them parties. Even Saravamma did 
not raise the objection, that these defen- 
dants would be necessary parties to the suit 
because they werein possession of the lands 
If these were in possession they. at least 
would have applied to the Court to be made 
parties. The fact that Mahalakshmamma did 
not include them as defendants and the fact 
that neither Saravamma nor these de- 
fendants applied to the Court that they 
should be made parties, would clearly show 
that in 1849, the present defendants were not 
in possession of the land in dispute. The 
alleged gift by Saravamma, therefore, in or 
about 1840 appears to be untrue. Some of 
the plaintiff’s witnesses stated that these 
defendants have been in possession during 
the last 50 or 60 years. This would mean 
that the contending defendants must have 
entered on the land subsequent to 1849. It 
is the case of the defendants themselves that 
a portion of the land was gifted to them by 
Mahalakshmamma and portion by a Sara- 
vamma. [am of opinion that all the lands 
were gifted to them by Mahalakshmamma and 
that Saravamma did nothing at all. Unlessthe 
defendants proved the gift by Saravamma 
satisfactorily and traced their possession and 
enjoyment to such gift before the year 1849, 
I should think the defendants have no case. 
To prove the alleged gift thereis no direct 
evidence. The defendant’s 6th witness stated 
that he was informed of the gift by Maha- 
lakshmamma. Why or under what cir- 
cumstances she came to inform him of this 
there is no evidence about. On the fact of 
it, his statement appears to be untrue. 

True it is not possible to procure direct 
evidence for the gift for it is alleged to have 
been made in 1840, that is, about 70 years 
ago. But if the gift were true there could 
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have been a document for the same, At 
least at the time of the Snam Settlement in 
1860, when the possession of the defendants 
was mentioned in Exhibit ILI, the right 
also under which they came into possession, 
that is, the right created by gift might well 
have beon mentioned in the Inam Settle- 
ment. In these circumstances, I am of opia- 
ion that all the lands now claimed by these 
defendants were put into their possession by 
Mahalakshmamma at one and the same 
lime subsequent to the decree in the suit of 
1849, i 

11, My finding, therefore, on this 
issue is that the appellants were nob ia 
possession of the tands in suit under the 
` Inam title-deeds and that they were let into 
possession subsequent to 1849 by Mahalaksh- 
mamma. As to how they came into posses- 
sion, it is not possible to record a finding for 
according to the defendints they gob the 
lands by gift about which there is no 
satisfactory evidence. 

12, The second issue.—The Inam Title- 
deeds Act, VJIL of 1869 says “Nothing 
contained in any title-deed heretofore 
issued to any Inam-holder shall be deemed 
to define, limit, infringe or destroy the rights 
of any description of holders or occupiers 
of the lands from which any Inam is derived 
or drawn, or to affect the interests of any 
person other than the Inam-holder named in 
the title-deed”. Inthe case of A. Vestappa 
v, A. Ramajagi (1) ib was held “a cer- 
tificateof the Inam Commissioner does not 
‘afford conclusive title in the property of the 
person to whom it was granted”. So also in 
the case of Krishnabhupati Devu v. Vikrama 
Devu (2) ib was held that the Inam title-deed 
did not create absolute right in any property 
to the person to whom the said deed was 
granted. In the case of Pinjala Lakshmipathi 
vy. Bonmireddipillat Chalamayya (3), it was 
held that an enfranchisement by Government 
did not confer on the persons named. in the 
title-deed any rights in derogation of those pos- 
sessed by other personsin the Inam at the time 
of the enfranchisement. My finding on this 
issue, therefore, is that the defendants did not 
acquire any title to the lands under the Inam 
title-deeds. 

13. The third Issne.—The plaintiff's wit- 

(1) 2 M. H. ©. R. 341. 

(2) 18 M. 18. 

(3) 30 M. 434; 17 MLL.J. 101; 2 M. L, T, 181 GB.) 
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nesses Nos. 4, 5 and 7 admitted possession of 
these defendants for at least fifty years before 
January 1905, when their evidence was re- 
corded in the lower Court, This will amount 
to saying that theseappellants have been in 
possession from atleast 1855. It has already 
been found that before 1855, Mahalaksh- 
mamma’s husband died and the possession re- 
lied on by the appellants must have been got 
from Mahalakshmamma and not Saravamma 
Mahalakshmamma possessed only a life- 
interest. ’ But the appellant’s pleader relied 
on the old Limitation Act XIV of 1859. He 
argued that according to the evidence of the 
plaintiff’s witnesses Nos. d, band 7, the defend- 
ants have been in possession from fifty or sixty 
years before suit which would be at least from 
1855 and, therefore, under the old Act XIV 
of 1859, the plaintiff's claim was barred. 
According to Exhibit ILI, the defendants 
were in actual possession in February 1860, 


-the date on which the title-deed was issued. 


Unless they have been in possession for some 
years previously, their names would not have 
been entered in column 1 of Exhibit IIT as 
persons in present possession. The subsequent 
Act of 1571 came to force in July 1871 and, 
therefore, according to him under the prior 
Act of 1859, he having been in possession for 
over twelve years, he has acquired a right to 
the properties and, therefore, the claim of the 
plaintiff was barred. - 
l4. Bat Mahalakshmamma was not dis- 
possessed or prevented from taking possession 
by the hostile ach of a third party. It was 
found above that subsequent to 1849, after 
she had claimed and obtained a decree as a 
widow of the last male-holder, that is, her 
husband, and got into possession of the pro- 
perty, the defendants’ ancestors were let into 
possession by herself. So ib was not by the 
hostile act ofa third party that the defendants 
came into possession. Hence the claim of the 
plaintiff cannot be said to have been barred. 
This second appeal coming on for hearing 
after the return of the above findings, the 
Court delivered the following i: 
Judgment.—We accept the findings 
and dismiss the second appeal with costs. 
Appeal dismissed, 
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(s. c. (1910) M. W. N. 847; BM, L. T. 189.) 
MADRAS HIGH COURT. 
Civit Suit No. 218 ov 1908. 
May 2, 1910. 
Present:—Mr. Justice Sankaran Nair. 
A. S. GURUVA CHETTY-—PrhAINTIFE 


—APPELLANT 
versus 
A.S. RAGAMMAL—Derenpaxt—Responc- 
ENT, 


_ Suit by reversioner Appointment of receiver—Cross 
mismanagement by the widow. 

One C, died leaving his widow, the 1st defendant, 
who took out letters of administration and continued 
to be in possession of the property. The suit was 
brought by the plaintiff as the next reversioney to 
remove the first defendant from the management of 
the estate and to appoint a, receiver on account of 
gross mismanagement and malversation by her. The 
evidence showed that in granting letters of adminis- 
tration, the widow was asked to furnish sureties for 
a sum of three lakhs and she entered into a contract 
with ono S, who stood surety for Rs. 88,000 aad with 
ono A, wlio stood surety for Rs. 2,25,000, that the 
sureties must be allowed to manage the estate and 
that the defendant should entirely abide by their 
advice and that she executed a power-of-attorney 
in their favour. The evidence further showed that 
the first defendant never concerned herself with the 
manage ment of the estate and never enquired 
whether the ex penditure was out of the capital or 
out of the inco me of the estate. It was also proved 
‘that the defendant and her agents all disclaimed 
‘having anything to do with. the management, she 
throwing thé responsibility on the agents, who tried 
to shift the same one to the other. It was also proved 
that the widow contracted debts not valid and 
binding on the reversioner: 

Held, that it was necessary in the interests of the 
reversioner that a receiver should be appointed and 
that as the widow was not proved to have acted with 
any intention to defraud, she would be paid the sur- 
plus income for her life. 


Mr. C. P. Ramaswami Iyer, for the Appel- 
jant. . 


Mr. M. A. Tirunarayanachariar, 
Respondent. i 
Judgment.—One Cundaswamy Chetty, 
-ihe plaintiff’s son, died on the 18th De- 
cember 1898, intestate and without any 
-jssue, leaving his widow the defendant as his 
‘legal heir and representative. The defendant 
took out letters of administration and con- 
: tinued in possession of his property. The suit 
ig now brought by the plaintiff, as the next 
yeversioner, to remove her from the manage- 
ment of the estate and to appoint a Receiver 
on account of gross mismanagement and 
malversation by her. In her application for 
letters of administration and inher affidavit, 
the defendant stated that her husband’s estate 
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would be worth Rs. 143,873-10-7 besides the 
immovable property which was stated to be 
worth Rs. 10,800 and the debts due by the 
estate was stated to be about Rs, 15,785. The 
net amount realised by her has not been 
proved. Baut it is conceded that it was not 
less than Rs. 1,02,953-5-4(See Exhibit L. 3). 
Upto December 1907 the interest that shé 
received appears from her accounts to be not 
less than Rs. 23,085 and the stock of twist 
and other yarn, which belonged to the estate, 
realised about Rs. 5,330 and the deceased had 
about Rs. 400 cash in hand. Thus the widow 
received a sum of not less than Rs. 1,30,000; 
out of this property when the suit was brought, 
she had Rs. 28,000 lent to one Appavu 
Mudaliar, Rs. 6,000 on Government securi- 
ties and Rs. 2,000 invested in certain mills 
besides immovable property and jewellery 
which is said ‘to be worth about Rs. 6,000. 
She owes a debt of Rs. 10,000 to her brother 
and a sum of Rs. 4,000 to a firm of which her 
brother is the principal partner. It will 
thus appear that an estate which was worth 
over a lakh of rupees has shrunk to a little 
over Rs. 20,000. It is obvious, therefore, 
that prima facie the plaintiff has made out a 
case which would entitle him to take steps to 
prevent the property now with the defendant 
from being dissipated. 
I now proceed to consider the evidence in 
the case. It appeais that letters of adminis- 
ration were ordered to be issued to the 
defendant on the 18th April 1899 on coji- 
dition of her furnishing sureties for asum of 
three lakhs of rupees. Her maternal uncle one 
Subbaraya Chetty and one Appava Mudaliar 
stood sureties for her, her maternal uncle 
having bound himself in thesum of Rs. 88,000 
and Appavu Mudaliar in the sum of 
Rs. 2,25,000. It appears to have been a con- 


‘dition in the contracb between the sureties 


and the widow that the sureties must be 
allowed to manage the estate and that the 
defendant should entirely abide by the advice 
She accordingly 
executed a general power-of-attorney in. 
favour of Subbaraya Chetty and at his in- 
stance also in favour of her own brother 
Venkatasubba Chetty. She executed another 
power-of-attorney in favour of Appavu 
Mudaliar. It is now the defendant’s case 
that she had to pay a commission of Rs, 2,000 
to her own uncle Subbaraya Chetty to per- 
suade him to stand as a surety and a sum of 
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Rs. 5,50) to Appavu Mudaliar and another 
sum of Rs 2,000 to another man, one Rama- 
swamy Mudali, who was her clerk to persuade 
these two men tostand as sureties. Besides 
this payment to them for being sureties she 
chad to pay acommission of 5 per cent. which 
` is stated to have amounted to Rs. 4,600. Her 
brother was to get 14 per cent:, Subbaraya 
Chetty was to get 1} per cent. and Appavu 
Mudaliar was to get 24 per cent. It is 
remarkable that the’defendant stated on a 
previous occasion that the arrangement was 
only to pay a lump sum of Rs. 5,500 as com- 
mission only to Appavu Mudaliar and that, 
Subbaraya Chetty her maternal uncle was not 
to take any commission for himself and that 
therefore, it was a misappropriation by him 
of the sum of Rs. 2,000 when he credited 
himself with the said amountin the accounts 
of this estate. With reference to the pay- 
ment to Ramaswami of the sam of Rs. 2,000 
though she, no doubt, admitted the payment 
of Rs. 2,000 was for arranging with the 
sureties, she also stated that it was her 
maternal .uncle, Subbaraya Chetty who 
‘arranged everything about the sureties and at 
that the payment of commission to Rama- 
swami himself was arranged by him. I have 
very little doubt that she left everything at 
that time in the hands of Subbaraya Chetty 
and Subbaraya Chetty did with the estate 
what he liked and made as much out of it as 
he could. Whether this payment was in fact 
made to Ramaswami and whether at that time 
there was arrangement to pay Subbaraya 
Chetty a commission of Rs. 2,000 does not 
appear clearly from the evidence. The state- 
ment in the account book by itself cannot be 
safely relied upon as I'shall presently show. 
From 1899 till 1902 though ostensibly all 
these three were the managers, Subbaraya 
Chetty seems to have been the real manager. 
‘Appavu Mudaliar, one of the agents, states 
that Subbaraya Chetty was really managing 
and he was only supervising. Defendant 
states that she never seriously concerned her- 
self with the management of the estate of 
Subbaraya Chetty. She did not get herself 
informed .of what accounts were kept and 
she did not know whether any accounts were 
kept or how they were kept. She admits now 
that she never meddled with the management 
of Subbaraya. Chetty. She did not care to 
enquire whether the expenditure was out of 
capital or out of the income, Atthe end of 
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‘1901 Subbaraya Chetty retired from the 


management, According tothe defendant the 


“reason was that he was himself entirely in 


the hands of one Ramaswami who began to 
behave towards her arrogantly and disres- 
He then bronght a suit to be 
released from his obligation as a surety but 
that suit was dismissed. From 1902 accord- 
ing to the defendant Appavu Madaliar and 
her brother Vencatasubba Chetty were in 
Even there she admits that 
she left the management entirely in their 
hands and did not enquire whether the expen- 


-diture was oub of the capital or outof the 
income. 


Appavu Mudaliar states that after 
Subbaraya Chetty left the management, he 
did not look into the accounts. He did not 
satisfy himself whether the accounts were 
properly kept, though he states that he pro- 
tested to her about the way in which the 
estate was managed. On the other hand, 
Vencatasubba Chetty, the other agent, states 
that ij was Appavu Mudaliar who managed, 
though he has been receiving commission all 
the time, he states that so long as Subbaraya 
Chetty was in management, as he was his 
maternal uncle he left everything entirely in 
his hands. And after 1901 though both he 
and Appava Mudaliar were the recognised 
managers, he never did anything himself 
without consulting Appava Mudaliar. His 
evidence leaves the impression in my mind 
that he wanted to exculpate himself and throw 
the entire blameof the management, if any, 
He states expressly 
that he did not know anything about the 
items of expenditure. He admits, however, 
that Appavu Mudaliar lived at Mylapore and 
that he used to come to their place once in 2 
or 3 days while he himself was a neighbour. 
He did not notice whether the account showed 
an excess of expenditure over the income, 
He never balanced the accounts himself nor 
did his sister doso. He says he did not 
think it necessary to look into them. The 
accounts were never checked by himself. On 
a few occasions he says he was present when 
Appavu Mudaliar checked the accounts while 
Appavu Mudaliar too totally denies that he 
ever looked into the accounts after Subbaraya 
Chetty left. It will be seen, therefore, that 
from 1901 up to this the defendant and her 
agents Appavu Mudaliar and her brother 
Venkatasubba Chetty all disclaim having 
anything to do with the management of the 
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estate. She leaves the responsibility to her 
agents and each of them shifts the respon- 
sibility one to the other. So far then as to 
the management. 

It is clear, in my opinion, that this by 
itself is sufficient to show that the estate can- 
not be safely left in the possession of the de- 
fendant. This conclusion is further strengthen- 
ed when we find that she admits that 
there is a debt of about Rs. 15,000 due by 
her. Ofthis asum of Rs. 11,000 is due to 
Venkatasubba Chetty himself personally. 
This debt is certainly not proved. Much less 
is it proved that it was incurred for any pur- 
pose that would be binding on the reversioner. 

As tothe other debt, the defence 1st wit- 
ness, who became a partner with her brother 
Venkatasubba Chetty in the year 1907, is 
only able to say that the defendant used to 
send a gumashta to them for money and that 
they paid the money. The purpose of the 
loan is not entered in their books. They 
satisfied themselves with the statement of the 
gumashta that ib. was for Court expenses. 
Venkatasubba Chetty states that monies were 
lent to this widow from time to time and pay- 
ments were also cecasionally received from 
her. He says that he lent the money after 
consulting Appava Mnudaliar. This I dis- 

believe. Ae is now instructing the defen- 
dant’s Vakils. Besides being her brother and 
agent, he was alsoas acreditor in a position 
to lend money. It was his duty, therefore, 
to see with reference to both the debts that 
ib was absolutely necessary for the widow's 
estate to contract them and when he advanced 
monies himself, it was his business to see that 
these monies were appropriated by the widow, 
4. e., by himself as her agent for proper pur- 
poses valid and binding on the family. Yet 
the books admittedly do not show for what 
purpose they were incurred. There is no 
letter from the widow, no voucher, from 
Appavu Mudaliar, his co-agent, for the pay- 
ment of the money, to show for what purpose 
the debts were required. I think it is unneces- 
sary to go further into the matter except to 
say that there is absolutely no evidence in 
the case which will support the claim of a 
creditor as against a widow. 

Venkatasabba Chetty’s account book for his 
private debt was tendered in cross-examination 
but it does rot carry the case further as he 
admitted the purpose of the loan was not 
stated in any of them. The widow herself 
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knows nothing about the debts and she is no 
able to state the purpose for which the debts 
were contracted nor is she able to show that 
it was necessary to contract debts. Ven- 
katasubba Chetty is only a witness in the case. 
He is not a party. But as the evidence now 
stands I have not the slightest hesitation in 
holding that there is no reliable evidence in 
the case. I might even go further and say 
there is no evidence in the case to show that 
thedebts are binding debts. In these cir- 
cumstances it is imposstble to leave the estate 
in her hands who is absolutely under the 
control and guidance of her brother, Venkata- 
subba Chetty. š 

There is not the slightest doubt that if she 
is able to doso, she will allow what remains 
af this estate to be appropriated by him osten- 
sibly for the discharge of his duties. I may 
add that a large sum of money Rs. 4,000 odd 
due to the firm, of which he is the partner, 
was contracted after the 27th May 1907. 

Iwill now refer to the evidence adduced 
by the defendant herself as to the expenditure. 
T have already referred to the remuneration 
of the sureties and the commission to the 
agents. Itis clear that so far as the agents 
are concerned, Appavu Mudaliar, who received 
Rs. 5,500 first time as surety and Rs. 2,000 
as agent’s commission, practically did very 
little and he is responsible for a good deal of 
the loss sustained by the estate in having 
allowed others to do what they liked with it, 

As to the other man, defendant’s brother, 
Venkatasubba Chetty, he expressly states in 
so many words that he cannot say what it 
was that he did for drawing hig commission 
as agent, Andif his evidence is to be believed 
that payment to him also was absolutely a . 
waste of money. 

Another item of Rs. 2,000 for funeral 
expenses of Cuudaswami Chetty is now 
admitted to have come out of another account 
and that it ought not to be debited against 
the estate. For charity alone she alleged to 
have spent about Rs. 8,000 and to construct 
a choultry about Rs. 6,500 and for what is 
called Karmavimochanam ceremony asum of 
Rs. 2,000 in addition tothe expenses incurred 
for annual ceremonies coming to Rs. 4,661, 

It may be thatin the accounts there are 
entries showing that these sums were spent. 
But I place no reliance on them. 

Neither the defendant nor her two agents 
who have been examined make themselves 
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responsible for these items of expanditure 
and it has not been proved that this ex- 
penditure was necessary or really incurred. 
There is very little doubt that the disburse- 
ments are grossly exaggerated. I do not 
believe that the agents ever spent for charity 
Rs. 8,000. And considering the condition 
of the estate, itis quite clear she was not 
justified in doing so. Her husband in his 
life-time was only spending from Rs. 2) to 
Rs. 25 a month on charity. T do not think 
ib necessary to enter into the various items 
picked out from the accounts and which were 
attempted to be shown by the plaintiff's 
pleader to be false entries. 

For these reasons, | am satisfied that it is 
unsafe to leave the estate in the hands of the 
deferdant who is entirely under the control 
of her brother and that itis necessary in the 

‘interests of the revarsioner that a receiver 
should be appointed. As fraud or any inten- 
tion to defraud has not been proved, she will 
be paid the surplus income. 

After the judgment was ready, Mr. 
Tirunarayana Chariar has handed tome a 
list showing how the amount withdrawn from 
Appavu Mudaliar was invested; only 
Rs. 11,700 isinvested underregistered instru- 

- ments of mortgage; Rs. 2,333 is stated to be 
cash in hand. I regard -this very uu- 
satisfactory. Mr. Ramaswami Iyer wanted 
to show that the investments are made on in- 
sufficient security. I do not consider this 

“necessary as ib will not affect the result. I 
accordingly appoint Mr. K. O. Desika Chariar 
as receiver. He will be paid a commission 
of 5 per cent, on the gross monthly income 
and 14 per ceub on the investments. He will 
be appointed receiver on his own bond for 
Rs. 5,009. The defendant will deliver to him 
possession of all the properties in her posses- 
sion. She will have the right of residence 
in the house. The receiver will pay to her 
the neb monthly income on the 5th of each 
succeeding month. Parties will ba at liberty 
to apply for further directions. The plaintiff's 
costs willbe paid out of the estate. 


Suit decreed. 
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(s. o. (1910) M. W. N. 855; 8 M. L. 'T. 186.) 
MADRAS HIGH COURT. 
Secoxp ivre Arrear No. 95 o 1909. 

May 6, 1910. 

Present: —Sir Ralph Benson, Jadge, and 
Mr. Justice Sankaran Nair. 
SHUNMUGA PALLAVARAN AND orners 
— PLAINTIFFS —APPECLANTS 
versus 
SOOSAI UDAYAN AND OTHERS — 


DEFENDANTS-—RESPONDENTS. 

Mortgage property —Plaintifs entitled to tio-thirds 
— Redemption, 

Where plaintiffs and the third defendant are each 
entiblod to two-thirds and one-third of a certain 
mortgaged property and are liable to pay tho 
proportionate shares of the mortgage money, the 
plaintiffs must pay the entire mortgage umount to 
the mortgagee and recover possession of their two- 
thirds share, having a lien for the remaining 
one-third on the lands in the possession of the 
third defendant if he has obtained his share on 
partition. If there has been no partition, the plaintiffs 
should be entitled to hold the entire property 
subject to the right of the third defendant to redeem 
his one-third share. 


Second appeal against the decree, dated 6th 
October 1903 of the District Court of Tan- 
jore, in A. S. No. 217 of 1908, presented 
against the deeree, dated 23rd January 1908 
of the Court of the District Munsif of Tiru- 
vadi, in O. S. No. 42 of 1907. 

Mr. T. R. V. Sastri, for the Appellants. 

Mr. M. Subramania Iyer, for the 
spondents. f 2 

Judgment.—We agree with the 
Judge that the plaintiffs’ claim is res judicata 
in so far as they claim a fresh partition of the 
lands that were divided in execution of the 
decree in Original Suit No. 15 of 1904, 

Of the properties that were mortgaged to 
the father of the 2nd defendant by the plain- 
tiffs’ family. the plaintiffs ate entitled to two- 
thirds andthe 3rd defendant to one-third and 
they are liable to pay their proportionate 
share of the mortgage money. The plaintiffs 
are not entitled to recover possession of the 
one-third share that may have been delivered 
to the 8rd defendant in execution. But they 
are entitled to redeem the other two-thirds. 
If any property remains undivided then that 
has to be divided betweenthe plaintiffs and 
the 3rd defendant, As the mortgage cannot 
be redeemed in part, the plaintiffs must pay 
the entire mortgage amount to the 2nd defen- 
dant and recover possession of their two- 
thirds share having alien for the remaining 
third on one-third of the lands in the posses- 
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sion of the 3rd defendant, if he has obtained 
his share on partition. If the 3rd defendant 
has not obtained his third share, then the 
plaintiffs will be entitled to hold the entire 
property subject tothe right of the 3rd defen- 
dant to redeem his one-third share. The 
claim of the plaintiffs as above set forth is 
not res judicata. Whether theright of the 
plaintiffs to enforce payment from the 3rd 
defendant and the 3rd defendant's right to 
redeem his one-third share can be enforced in 
this suit has not been considered by the 
lower appellate Court, nor is there any find- 
ing on the question of possession or as to 
what properties were obtained by the 3rd 
defendant for his shave. We set aside the 
decree of the lower appellate Court, the claim 
above seb forth not being res judicata, and 
remand the appeal to the lower appellate 
Court. ‘The Judge will be at liberty to call 
for findings, or send the case to the Munsif or 
take further evidence if he thinks it fit to do 
Bo. 
The costs will abide the result. 
Case remanded. 


I EAN anah aia Mani 
“4 X 7 
(s, c. 13 O. C. 158.) 
OUDH JUDICIAL COMMISSIONER'S 
. » COURT. 
` Secon Crvie APPEAL No. 301 or 1909. 
April 21, 1910. 
Present:—Mr. Chamier, J. C. and 
Mr. Evans, A. J. C. 
M ADARI AND ANOIHER——PLAINTIVY'S — 
APPELLANTS 
Versus 
HAR DAYAUL—Derenpantr—Responpent. 

Minor, proper representation of-—Guardian ad litem, 
propriety of the appointment of the person who executed 
the mortgage-deed which was the subject of swit—Decree 
or order made against minor. 

Tke general rule is that if a minor is properly 
represented by a next friend or guardian ad litem and 
there is no fraud or collusion on the part of tho 
next friend or guardian or of the opposite party and 
the next friend or guardian is not guilty of gross 
negligence, a minor is as much bound by the decree 
or order made in the suit, whether it was made for 
his benefit or not, as if he were of fall age: 

Where the person appointed guardian. ad litem of 
the present plaintiff in a previous litigation was not 
only his certificated guardian but also his father and 
natural guardian, who had the power to mortgage the 
plaintiff’s property for his benefit: 

Held, that the plaintiff was properly represented, 
notwithstanding the fact that the aforesaid guardian 
ad litem was the person who had on behalf of tho 
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minor executed the mortgage-deed which was the 
subject of suit. 


Appeal against the decree of A. Sabona- 
diere, Esquire, District Judge, Hardoi, dated 
80th July, 1909, upholding the decree of 
Babu Mathura Prasad, Subordinate Judge, 
Unao, dated 3rd August, 1908. 

Babus Basudev Lal, Bisheshwar Nath and 
Gopal Sahai, for the Appellants. 

Pandit Gokaran Nath - Misra, for the Re- 
spondents. 

Judgment. 

Chamier, J, C.— The property of the plaintiffs 
in this suit was during their minority mort- 
gaged by their natural guardianus Mihi Lal 
wnd Rustam to the defendant Har Dayal by 
several deeds, the first of which was dated 
January 15th, 1897, and the last June 22nd, 
1909. In October, 1901, Mihi Lal and 
Rustam were appointed guardians of the 
property of the minors by the Civil Court. 
They then applied unsuccessfully for per- 
mission to sell the property. In February, 
1903, the defendant obtained a decree for 
sale of the property, brought it to sale and 
purchased it himself, In that suit Mihi Lal 
and Rustam were appointed guardians ad 
litem of the plaintiffs. 

In the present suit the plaintiffs charge 
their restwhile guardians and the defendant 
with fraud and collusion and allege that the 
mortgages were uot made for their benefit 
and that they were not properly represented 
in the suit brought by Har Dayal. They 
claimed a declaration that they are not bound 
by the execution sale and a decree for posses- 
sion of the property. Both Courts below 
have held that they are entitled to no relief. 
The first Court found that neither fraud nor 
collusion had been proved and that the 
plaintiffs were properly represented in the 
suit on the mortgages. The lower appellate 
Court found that neither fraud nor collusion 
had been proved; that the money secured by 
the mortgages was borrowed for the benefit 
of the plaintiffs, but as they had not offered 
to reimburse the defendant they were not 
entitled to any relief though they were not 
properly represented in the former suit. 


It appears to me that the finding of the 
lower appellate Court that the money secored 
by the mortgages was advanced for the benefit 
of the plaintiffs is not supported by any 
evidence, bub I am nevertheless of opinion 
that the suit was rightly dismissed. 


4 
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RAM SARUP Y, EMPEROR, 


The general rale is that, if a minor is 
properly represented by a next friend or 
guardian ad litem and there be no fraud or 
callusion on the part of the next friend or 
guardian or of the opposite party and the 
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next friend or guardian. be not guilty of. 


gross negligence, a minor is as much bound 
by the decree or order made in the suit, 
whether it was made for his benefit or not, as 
if he were of full age. 

The allegations of fraud and collusion are 
negatived by the findings of the Court below 
and there is no allegation that the guardians 
were guilty of gross negligence. Thus the 
only question is whether the plaintiffs were 
properly represented. No irregularity in the 
appointment of Mibi Lal and Rusatm as 
guardian ad litem of the plaintiffs has been 
suggested. Under the second paragraph of 
section 443 of the Code of Civil Procedure 
then in force the Court was bound to appoint 
Mihi Lal and Rustam to be guardians ad litem 
of the plaintiffs unless it considered for reasons 
to be recorded by it that some other persons 
should be appointed. So far as the procedure 
was concerned the plaintiffs were properly 
represented. 

The learned Advocate for the plaintiffs re- 
lies upon my decision in Matadin v. Ali Mirza 
(1), as showing that although the prescribed 
procedure was followed the plaintiffs were 
not properly represented. In that case the 
plaintiffs’ mother who had joined in mortgag- 
ing their property was appointed their 
guardian ad litem. She put in no defence at 
all whereas, in my opinion, she ought to have 
pleadedthat the mortgage was invalid having 
been made by a person who according to the 
Muhammadan Law had no power to mortgage 
the property for any purpose. Ivrested my 
decision on the ground that the representa- 
tion of the minors was in the circumstances a 
farce. I ought perhaps to have rested it on 
the ground that the guardian was guilty of 
gross negligence if nothing more. That case 
is plainly distinguishable from the present 
ease, for here the guardians ad litem of the 
plaintiffs were their fathers and natural 
guardians who had power to mortgage the 
property for the benefit of the plaintiffs, 
There is no evidence that the mortgages were 
not made for the benefit of the plaintiffs. If 
they were made for their benefit, their fathers 
were under no obligation to resist the suit 

(1) 5 0. G 197. 
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and so saddle the plaintiffs with further liabi- 
lities. The sale of the property having been 
made in execution of a decree obtained in a 
sait in which so far as procedure is concerned 
they were properly represented, it was forthe 
plaintiffs to establish some ground for setting 
aside the sale. This they have failed to do. 
It is impossible to hold that the plaintiffs are 
entitled to disregard the sale merely because 
in the suit which preceded it they were repre- 
sented by the persons who had mortgaged 
the property. See Amir Chand v. Narsingh 
Narain Singh, Second Civil Appeal No. 306 
of 1907. I would, therefore, dismiss the 
appeal with the costs. 
Evans, A, J, C.—I concur. 
; Appeal dismissed. 


(s. c, 13 0. C. 161.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

URIMINAL APPLIGATION No. 55 ov 1910. 
April 29, 1910. 
Present:—Mr. Evans, J.C. 

RAM SARUP—Acousep 
versus 
EMPEROR—Obpposite Parry. 

Revision-—~Power of High Court—Criminal Procedure 
Code (Act V of 1898), ss. 428 and 489—- Compounding 
of the affence—Conviction, setting aside of-—Penal Code 
(Act XLF of 1860), ss. 114 and 323. 

The applicant was convicted by a Magistrate under 
section 109 read with section 325 of the Indian Penal 
Code. On llth April, 1910, the Sessions Judge on 
appeal altered the conviction to one under section 
323 read with section 11-4 of the Code but maintained 
the sentence passed by the Magistrate. The Sessions 
Judge at the end of his judgment recorded “that no 
application for permission to compound has been 
made nor hasit been stated that the complainant is 
willing to compound.” On 18th April, 1910, the pre- 
sent application for revision was made on the ground 
that the complainant was willing to compound the 
offence bat no opportunity was given by the Judge 
for the purpose. Simultaneously with this an appli- 
cation was pubin by the complainant stating that 
the dispute had been compromised and asking the 
Court to allow the offence to be compounded: 

Held, that, under section 439 read with section 423 
of the Oriminal Procedure Code, the Court had power 
to pass any order that may be just and proper and 
the offence having been compounded the conviction 
should be set aside. 


Fetition of revision against the order of 
H.J. Bell, Esquire, Sessions Judge of Sitapur, 
dated llth April, 1910, modifying the order 
of Mirza Ahmad Jan, Deputy Magistrate, 
Sitapur, dated 19th January, 1910. 


r 
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THAKUR DAYAL RAI v. BHAGWAT RAI. 
Mr. F. O Oneill, for the Applicant. 

The Government Pleader, for the Crown. 
Judgment.—tThe applicant was con- 
victed under section 109 read with section 
325 of the Indian Penal Code by a Magistrate 
and sentenced to rigorous imprisonment for 
one month and to pay a fine of Rs. 100. On 
appeal the learned Sessions Judge altered the 
conviction to one under section 323 read with 
section 114 of the Code but he did not alter 
the sentence and at the end of his judgment he 
recorded “that no application fur permission 
to compound has been made, nor has it been 
stated that Bhola (complainant) is willing to 
compound.” Thisorderis dated the 11th April, 
1910, The present application is dated the 
13th April, 1910, and it is to the effect that 
the complainant is willing to compound but 
no opportunity was given to him by the 
learned Judge to compound and in considera- 
tion of all the facts of the case, this Court is 
asked to allow the offence to be compounded. 
Together with the application for revision, œ 
petition is put in by the complainant stating 
that the dispute between the parties had been 
compounded and the Court isasked to allow 
the offence to be compounded and that, he 
hereby withdraws his complaint against the 
applicant. A similar case is reported in Girwar 


_ Singh v. Queen-Empress (1) in which Mr. 


Spankie held that the accused should not be 


convicted without giving him an oppor- 
tunity of effecting a compromise of the 
offence. In that case the complainant 


did not appear before the Court and, there- 
fore, 15 days were allowed to the accused 
within which to effect a composition of the 
offence. In the present case the composition 
has been effected and I am of opinion that 
this Court has power under section 439 read 
with section 428 of the Code of Criminal 
Procedure to pass any order that may be just 
and proper in the case. As the offence has 
been compounded, 1 set aside the conviction 
under section 323 read with section 114 of 
the tudian Penal Codeand under section 345 
ofthe Code of Criminal Procedure, I direct, 
that the accused be acquitted of the offence 
of which he has been convicted by the learned 


Judge. The application is accepted to this 

extent. 

5 Application allowed. 
(1) 8 0, ©. 814. 
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ALLAHABAD HIGH COURT. 
Secono Civit Aperar No. &73 or 1909. 
May 11, 1910. hey 
Preseni:~—-Mr. Justice Banerji. 
THAKUR DAYAL RAI—Ptatytive— 
APPELLANT ` 
versus 


BHAGWAT RAI—DErENDANT— RESPONDENT. 
U. P. Lund Revenue Act (UT of 1901), s. 34 (5)—Lease 
coming into operation before passing of the Act—-Lessee’s 
name not recorded-—Swit by lessee, whether maintainable. 
A lease of a fixed rate holding came into operation 
in 1900. After the enforcement of Act III of 1901, 
the lessee instituted a suit for the recovery of rent 
from asub-tenant: Held, that section 84 (5) of Act. 
LIf of 1901, did not apply to the case. The lessee could 
maintain the suit although he had not previously got 
his name recorded in the Revenue papers as the lessee. 
Chajmat Das v, Siryu, 3 A. L. J. 625; A. W. N. 
(1903) 254, followed. | 
Second appeal from the decision of the 
District Judge of Ghazipur, dated the 19th 
June, 1909. ` 
Mr. J. Semeon, for the Appellant. 
Mr. Govind Prashad, for the Respondent. 


Judgment.—tThe plaintiff, whois a 
lessee from one Hem Karan Gir, a tenant 
holding at fixed rates, brought the suit out 
of which this appeal has arisen against the 
defendant; who is a sub-tenant, to recover 
arrears of rent. The Court of first instance 
decreed the claim in part, bnt the lower 
appellate Court has dismissed it on the 
ground that having regard to the provisions 
of section 34 clause (5) of Act III of 1901, 
the suit could not be entertained as the 
plaintiff had not got his name recorded as 
the lessee of Hem Karan Gir. The lease, 
under which the plaintiff claims title, is 
dated the 6th of March 1900 and came 
into operation and the plaintiff obtained 
possession under it before Act III of 19.1 
came into force. , Clause (5) of section 34 is 
a new provision and did not exist in the 
old Act. It cannot, therefore, have retrospec- 
As the plaintiff's lease was of 
a date prior to thaton which the new Act 
came into force and it had taken effect before 
the new Act was enforced, the plaintiff’s 
right cannot be affected by the provisions of 
clause (5) of section 34, This view was 
held in Chajmal Das v. Sirya (1). The lower 
Court was, therefore, wrong in holding that 
clause (5) of section 34 applied and the suit 
was not maiutainable. I accordingly allow 
the appeal, set aside the decree of the Court 


(1) 3 A. L. J. 685; A. W. N, (1908) 254, 
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below and remand the case to that Court 
under Order XLI, Rule 23 of the Code of Civil 


Procedure with directions to re-admit it under. 


its original number in the register and dis- 
pose of it on the merits. The appellant will 
have his costs, of this appeal. Other custs 
will abide the event, . 

- . Case remanded, 


(s. c. 8 M. L. T. 180.) 
MADRAS HIGH COURT. 
First Civin APPRAL No. 56 or 1906. 
July 20, 1910. i 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr, Justice Ayling. 
GOLLAPUDY RAMALINGAM alias 
RAMAYYA AND Anotien—Pcarntipn3— 
APPELLANTS 
Versus 
GOLLAPUDY SOMIDHVAMMA AND 


ANOTHER—DeFENDANTS—RESPONDENTS, _ 
Hindu Law—Adoption-—Authority to adopt —Evidence. 
The evidence of witnesses who speak to the 
authority: to adopt, [may be faccepted to the factum 
-~ of adoption. 


Appeal against the decree of the District 
Court of Guntur, dated the 2nd January 1906, 
in O. S, No. 22 of 1905.. . 

Judgment.—wWe are not prepared to 
say that the District Judge was wrong in 
accepting the evidence of the defendants’ 
witnesses, who speak to the authority to adopt, 
being given to the fuctum of the adoption, 

If the evidence of these witnesses is true, 
it is not suggested there are any grounds’ on 
which the adoption can be impugned. We 
think the suit was rightly dismissed. .The 
appeal is dismissed with costs. 


As regards the memorandum of objections, ` 


we are not satisfied that the present suit 
falls within the decision in Achauta Bhatta v. 
Manjunathayya (1). 
L: The memorandum of objections is dismissed 
with costs. 
Appeal dismissed. 
(1) 26 M. 654. z 

(s. ©. 8 N. L. R. 98.) 

NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civiu APPrAL No. 509 or 1909. 

March 31, 1910. 

Present:—Mr. Stanyon, A. J. O. 
BALKRISHNA—Puaintirp—APPELLANT 
Versus 
SHRIPAT SINGH—Derenpant— 


RESPONDENT. 
Transfer of Property*Act (IV of 1882), ss. 59 oN), 
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BALKRISHNA v. SHRIPATSINGH,. 


55 (4) (b)—Fendor and Purchaser —Purchase money 
unpaid —Right of vendee to possession conditional on | 
Payment of purchase money—Vendor's charge for unpaid 
portion of purchase money. 


Although the legal ownership of immovable pro- 
perty passes toa buyer by virtue of a properly execut- 
ed deed of conveyance, yet if the purchase money or 
any part thereof remains unpaid, such buyer will not 
be entitled to a decree for possession of the property 
sold, except on condition of first paying the purchase 
money in full, 


Valayutha Chetty v. Govindasawmi, 30 M. 624; 17 
M. L. J, 450; 3 M. L, T. 10, dissented from, 

Umedmal v. Davu bin Dhondiva, 2 B. 547 ; Tatia v. 
Babaji, 22 B. 176; Sagaji v. Namdev, 23 B. 525; Shib 
Lal v. Bhagwan Das, 11 A. 244; Ikbal Begam v. Govind 
Prasad, 3 A. Ti; Achobandil v. Mahabir, 8 A. 64l; 
Ram Lakhan v. Bandan, 2 A. 711; Subrahmania 
Ayyar v. Poovan, 27 M. 28; Prem Soonduree Dossia 
v. Grish Chunder Bhuttacharjee, 10 W. R. 194; 
Baijnath Singh v. Paltu, 30 A. 125; A. W. N. (1908) 
38; 5 A. L. J. 96; Yado Rao v, Ratan, +0. P. L. R. 92; 
Gangabisan. v. Tukaram, 5 N. L. R. 70, relied upon. 


Where the Transfer of Property Act applies, the 
remedy of an unpaid vendor, who has parted with 
possession of the property sold, isto enforce the 
charge allowed to him by section 55 (4) (b). 


Govindammal v. Gopalachariar, 16 M. L. J. 524, 
relied upon. 

Appeal from appellate decree, against the 
decree of Khan Bahadur A.D. Chinoy, Ad- 
ditional District Judge, East Berar, Amraoti, 
dated the 24th March 1909, modifying the _ 
decree of Mr. F. Rustamji, Munsif, Amraoti, 
dated the 6th December 1907. 


Mr. M. R. Digit, for the Appellant. 
Mr. F. W. Dillon, for the Respondent. 


Judgment.—The facts found in this 
case, so far as they are necessary for the 
purposes of this appeal, are that the respon- 
dent Shripatsing was the owner of a field, 
and that by a duly executed and registered 
deed of sale he sold the said field to the plain- 
tiff for Rs. 500 on the 4th May 1903, but 
that the plaintiff has not yet paid the price. 
The present is a suit by the plaintif for 
possession of the field, and the lower appel- 
late Court has given a decree ordering that 
if, within two months of the date of its 
decree, the plaintiff shall pay defendant 
Shripatsing Rs. 500 and half the costs of the 
suit in the first two Courts, the defendants 
shall deliver possession of the field to him: 
but that if plaintiff should fail to make pay- 
ment as aforesaid, he shall forfeit his right to 
possession of the field. 

In second appeal the finding of fact as tc 
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non-payment of considaration is attacked, 
but the appellant being unable to show that 
the onus of proof was wrongly placed, the 
attack must fail, Then ib is said that the 
“lien of au unpaid vendor is not possessory.” 
In other words, it is claimed that the defen- 
dants have no right to retain possession of 
the field in dispute merely because the pur- 
chase money remains unpaid. Support is 
found for this proposi'ion in Velayutha Chelly 
v. Govindasawmi Naiken (1), and there is no 
doubt that this ruling is a clear authority 
‘in favour of the appellant's contention. The 
material part of the judgment of the Madras 
Court (Sir Arnold White, C. J., and Wallis, 
J.) runs thus:-— 

“Tt has been further contended that the 
vendee not having paid the pur- 
chase money the vendor, by virtue 
of his lien for unpaid purchase 
money, is entitled to retain posses- 
sion, This, however, is opposed to 
the provisions of the Transfer of 
Property Act and the English Law 
on which ib is based. Under sec- 
tion 55 (1) (f) the vendee is entitl- 
ed to possession, while the unpaid 
vendor is entitled to-retain the 
title-deeds under section 55 (3) 
and is entitled to a charge for the 
unpaid purchase money under sec- 
tion 55 (4) (b). In England also 
the vendor's lien for unpaid 
purchase -, money is non-posses- 
sory, Fisher on ‘Mortgage,’ para- 
graph 505.” . i 

Tt may be mentioned that the sale con- 
nected with the present suit took place be- 
fore the Transfer of Property Act, 1882, was 
applied to Berar. But it had been the practice 
din Berar to follow the principles of that 
enactment generally in cases relating to the 
transfer of immovable property: and, there- 
fore, this case may be considered and decided 
as if the enactment has been applied. 
English Law may be left out of the question 
where the provisions of the. Indian Act 
furnish a clear guide. With great respect, 
I am unable to concur in the interpre- 
tation put on section 55 by the Madras 
High Court. I do not think it is permissible 
to extract a single clause, such as sub-sec- 
tion (1), GD, and use it without relation to 
the clauses which have preceded it. The 


(1) 30 M, 524; 17 M, L, J. 450; 3 M. L, T. 10, 
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whole construction of the section seems to bs 
against that. We have the obligations of 
the seller collected under a single sub-section, 
which is sub-divided for convenience and 
lucidity into seven clauses. ‘These clauses 
follow the transaction, as ib were, in 
chronological sequence; and each clause 
seems to assume that the conditions imposed 
by those preceding it have. been satisfied. 
Clauses (a), (b) and (e) represent the 
stage of negotiations for sale. Clause (2) 
then appears, based on the supposition that 
the first three obligations have been dis- 
charged by the seller to the satisfaction of 
the buyer, and that a contract of sale has 
resulted: and it is noteworthy that a pay- 
ment or tender of the amount due in respect 
of the price is made a condition precedent 
to any step by the seller tuwards perform- 
ance of the contract. Clause (e) deals with. 
a further stage when, by execution of a pro- 
per conveyance, the seller has become a 
trustee of the buyer in respect of the pro- 
perty sold. Clause (e) cannot come into 
operation until the seller’s obligation in 
clause d), has been discharged. Next 
follows clause (f) with its statement of an 
obligation on the seller to deliver possession. 
Bat here again the Legislature seems to me 
to pre-suppose that the previous conditions 
have been accomplished. The price having 
been paid, and a proper conveyance executed, 
delivery of possession is directed; and the 
final clause, (g), provides for such delivery 
of the property being made free of in- 
cumbrances which cannot by contract of law 
be thrown on the buyer. J am unable to find 
any authority in the fabric of this sub-section 
for the view that delivery of possession can 
be enforced without payment of the price, 
and there can be no question that any such 
application of the law would be contrary to 
those principles of equity and good con- 
science by which the Courts in India must 
be guided. Sub-section (4) of the same sec- 
tion sets out some of the rights of the seller, 
and clause (b) thereof provides that, in a case 
where the seller has parted with possession be- 
fore payment of the whole of the purchase 
money, he has acharge on the property sold 
to the extent of the unpaid purchase money. 
But this does not, to my mind, imply that 
he has nothing but a charge on the pro- 
perty sold if he has withheld delivery of pos- 
session thereof by reason of the buyer's failur e 
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to pay the price.. It seems to me that while 
the above enactment expressly gives the 
unpaid vendor a charge on property with 
the possession whereof he may have parted, 
it does not by any of its terms deprive him 
of an equitable right to retain possession of 
property sold, but not paid for, until it is 
paid for. 
who would have to seek the aid of the Court 
if litigation became necessary, and his claim 
would be for money: in the latter case the 
buyer would be the plaintiff and his claim 
would be for possession. 
and good conscience would afford him such 
velief while he left unpaid the consideration 
therefor. l am fortified in the view | take 
by a number 
Umedmal v, Davu bin Dhondiva (2); Tatia v. 
Babaji (3); Sagaji v. Nemdev (4); Shib Lal v. 
Bhagwan Das .(5); Ikbal Begam v. Gobind 
Prasad (6); Achobandil v. Mahabir (7); Ram 
Lakhan v. Bandan (8); Subrahmania Ayyar v. 


Poovan (9); Prem Soonduree Dossia v. Grish- 


Chunder Bhattacharjee (10). None of these 


rulings seems to have heen noticed and con-. 


sidered by the Bench of the Madras High 

Court responsible for the dictum that the lien 

of an unpaid vendor is non-possessory. Ina 

very recent decision in Baignath Singh v. 
Paltu (11) the following remarks appear:—- 

“In the case of Shib Lal v. Bhagwandas, 

(5) to which we have ‘referred, it 

was laid down by Mahmood, J.; 

- rightly, we think, that equities 

may exist in favour of a defendant 

to a suit like the present one so as 

to subject the decree to restrictions 


and conditions appropriate to the 


circumstances of the case.” 

The guit before the Allahabad Court, like 
the present suit, was one for possession by a 
purchaser who bad not paid the purchase 
money, and the directions for a decree made 
by the High Court were these: — 

“If within six months from this date, 
the plaintiff pay to the defendants 
the sum of Rs. 200, the amount of 
the purchase money, the property 
mentioned in the plaint be delivered 
to him, but in default of such pay- 


(2) FB. 547, (3) 2 B. 176. 
“(4) 23 B. 525. (5) 11 A, 244, 
(6) 3 A. 77. (7) 8 A. 641. 
(8) 2 A. 711. (9) 27 M. 28. 


(10) 10 W. R. 194. 


(11) 80 A. 125; A. W. N. (1908) 38; 5 A. L. J. 96. 
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In the former case it is the selller . 


No Court of equity: 


- of reported cases, namely, 


543 


ment the plaintiff shall forfeit his 
right to recover the property. If 
the plaintiff do not pay the pur- 
chase money within the time afore- 
said, his suit will stand dismissed 


with costs in all Courts. If he, 
however, do pay * * * both 
parties should abide their own 


costs in the Courts below” ete. 

4 similar form of decree was approved by 
this Court in Yado Rao v. Ratan (12); and a 
similar principle of equity was followed in 
Gungabisan v. Tukaram (13). I, therefore, 
hold that, although the legal ownership of 
immovable property may have passed to a 
buyer by virtue of a properly executed deed 
of conveyance, if the purchase money or any 
part thereof remains unpaid, such buyer will 
not be entitled to a decree for possession of 
the property sold, except on condition of first 
paying the purchase money in full: but the 
remedy of an unpaid vendor who has parted 
with possession of the property sold, in a 
case to which the Transfer of Property Act, 
1882, applies, is to enforce the charge allowed 
tu him by section 55 (4) (b) of that enact- 
ment, as pointed out in Govindammal v. 
Gopalachariay (14). f 
“ For these reasons tbis appeal fails and is 
dismissed with costs. I note that the lower 
appellate Court was not careful in its decree 
to pass a resulting alternative order for dis- 
missal of the suit with costs in case the 
purchase money is nob paid, bat I cannot 
correct this omission on plaintilf’s appeal. 


Appeal dismissed, 
(12) 4 0. P.L. R 92. 
(13) 5 N. L. R. 70; 2 Ind. Cas. 244. 
(14) 16 M. L. J. 524. 


(s. c.6 N. L. R. 103.) 
NAGPUR JUDICIAL COMMISSIONER'S 
- COURT. 
_Seconp Crvit Apprat No. 189 cr 1909. 
September 6, 1909. 
Present:—Sir Bipin Krishna Bose, A. J. C. 
LAXMAN— Pratntirr— APPELLANT 
versus 
GUNDAJI—DEFENDANT— RESPONDENT. 
Hindu Law—Mitakshara— Succession— Widow's re- 
marriage-——Re-opening of succession——“Patni,” meaning 
of—“Chaste wife?—Hindu Widows’ Re-warriage Act 
(XV of 1856), s. 2—Tost rights cannot be revived, 
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A, a Hindu, governed by the Mitakshara Law, died 
leaving a widow B and a mothor C. B re-married soon 
after A’s death and A’s proporty then passed to C. c 
sold a part of A’s estate to defendant. After 0's 
death, the plaintiff, as the noarest gotraja sapi nda of 
A, sued to recover possession of the property sold to 
the defendant. The defendant pleaded that the 
riehtof the widow to succeed to her husband’s property 
revived despite her ve-marriuge when the succession 
once more opened ont on the death of the mother: 

Held, that B could not succeed to her husband’s 
property on the death of C, first because she could 
not be considered a “chaste wife” within the meaning 
of section 1, Chapier LI of the Mitakshara and, secor.aly, 
because after re-marriago, B could not claim to be 
the wife (patni) of the first husband within the 
meaning of the Mitukshara text. WÉ 

Gojabai v. Shahajirao, 17 B. 114 at p. 118; Matungini 
v. Ram Rutton, 19 O. 289 at p. 295, relied npon. 

Sammar v. Bhago, 5C. P. L. R. Bb; Chamar Hari v. 
Kashi, 26 B. 388; Lakshmana v. Siva Sasamaliayani, 
28 M. 425; 15 M.L J. 245; Basappa v. Rayava, 29 B. 91, 
distinguished. f 

A patni or wife is a woman espoused in lawful 
wedlock and the word implies a competency to per- 
form religious ceremonies for the benefit of the hus- 
band. 

“The rights, lost by a widow under section 2 of Act 
. XV of 1856, cannot revive if in the fortuitons 
sequence of events, the succession to the husband 
again opens out by reason of the next heir after the 
widow happening to be a female and that female 
dying in the life-time of the widow. 

Appeal against the decree of Mr. F. W. 
A. Prideaux, District Judge, Hast Berar, 
Amfaoti, dated the 30th November 1908, 
reversing the decree of Mr. R. M. Wathod- 
kar, Munsif, Morsi, dated the 12th August 
1908. . $ 

Mr. F. R. Gudrey, for the Appellant. 

Mr. G. P. Dick, for the Respondent. 

Judgment.—The suit which has 
given rise to this appeal concerns the succes- 
sion to the property of one Baliram, who died 
in 1900 while about 16 years old, leaving a 
girl widow and his mother, Tulsi Bai. The 
former does not seem to have got her husband’s 
property. Inany case, she soon re-married 
under her caste custom and according to the 
view* taken in this Court of the operation of 
section 2 of Act XV of 1856, on such re-mar- 
riage taking place, she forfeited her right to 
her husband’s property, which then passed to 
the mother as the next heir. The mother 
died in 1906 and the plaintiff as the nearest 
gotraja sapinda of Baliram has sued to recover 





* Sadhu Gour v. Musammat Patango; 16 C. P. L. R. 
99 ; referred to in Jago v. Oodal ; 4 N. L., R., 20 at p. 
24. Seo also Panchappa v. Sanganbasawa ; 24 B. 89 
at p. 98, where Ranade, J., refers to all the provious 
cases bearing on the question. 
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the plaint land, which formed part of his 
estate. The defendant is in possession under 
a sale by the mother and of the various pleas 
advanced by himit is only necessary for the 
purpose of this appeal to mention the first, 


. which is, that the right of the widow to 


succeed to her husband revived despite her 
re-marriage when the succession once more 
opened out on the death of the mother and 
that the widow and not the plaintiff was now 
the rightful owner of Baliram’s property and 
as such the only person who could sue to 
recover the land sold by the mother, supposing 
the sale ceased to operate after her death, 
This view has prevailed in thelower appellate 
Court and the suit has been dismissed. Its 
correctness is challenged in second appeal. 
The widow’s suceession after the son rests 
upon the text of Yajynaralkya given in verse 
135 of his Vyavahardhyayo. Mitakshara 
quotes this text in Chapter IT. section I, page 
2; and the question for decision is, whether 
a widow who validly, re-marries according 
to her caste custom continues after such 
re-marriage to be the wife of her first husband 
within the meaning of the Yaynavalkya 
Smriti text. The original word for wife in 
the text is patni. Paragraph 5 of the Mitak- 
shara defines a wife (patni). She is a woman 
espoused in lawful wedlock and regard being 
had to the etymology of the term, it is laid 
down that it implies a competency to perform 
religious ceremonies for the benefit of the 
husband (patni). Itmay be mentioned inthis 
connection that on failure of son,grandson and 
great-grandson, the widow is the person right- 
fully entitled to perform the sraddha of her 
deceased husband. See Dharma Sindhu 
quoted at page 109 of Mr. Sarvadhikari’s Law 
of Inheritance and also pagell4. The next 
paragraph (6) initiates an important discussion 
relating to the qualification of the widow who 
will be entitledto succeed ker husband. The 
author first quotes atext of Vriddha Manu, 
cited by all the well-known commentators. It 
runs thus: “The widow who has no male 
issue, who keeps unsullied her husband’s bed 
and perseveres in religious observances, shall 
present the cake (pinda) at his obsequies and 
obtain his entire estate’. Nextis quoted a 
text of Catyayana which says thatthe widow, 
if chaste, takes the husband’s wealth. The 
original for chaste is Avyabhichdrint, that is, 
not a Vyablichariny. Vyabhicharini, accord- 
ing to Wilson’s dictionary, literally means 
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“following or doing improper, Going astray.” 
Hence when used in the feminine gender, it 
includes a wanton woman, an uuchaste wife. 
The next few paragraphs are taken up in 
combating texts adverse to the widow’s claim. 
One of the positions taken up by some of the 
commentators that only a widow, who secks 
permission to raise up issue to her deceased 
husband, succeeds to his wealth is refated 
with some warmth. The arguments advanced 
under this head are significant. In paragraph 
18 it is stated that the practice of raising 
issue by appointment is reprobated both by 
law and popular opinion. Manu is quoted to 
establish the proposition that he who 
authorises a woman to conceive by another 
violates the primeval law (Sanatan Dharma). 
Sea Manu, Chapter IX, page 64 (Sir W. 
Jones’ translation). And finally the conclusion 
is arrived at that only a chaste woman and 
not one appointed to raise up issue succeeds. 
The original for chaste here is sanyata, which 
literally means one who has control over 
herself. Another word usedfor chaste wife 
is sadhur, which is thus defined by Manu, 
“while she, who slights not her lord, but 
keeps her mind, speech, and body, devoted to 
him, attains his heavenly mansion, and by 
good man ia called sadhvë or virtuous”, 
Chapter V, page 165 (Sir W. Jones’ trans- 
lation). 

It would thus appear, from the considerations 
underlying the discussion ofa widow's right 
to sueceed to her husband’s property when he 
dies without leaving any male issue, that a 
woman who takes to herself another husband 
ein scarcely lay claim to the title of a chaste 
(sadhu) wife within the meaning of para- 
graph 39 of section I of Chapter IIE of the 
Mit ikshara.- In the opinion of the author to 
succeed to the estate of her deceased hasband 
she must have kept unsullied his bed, so 
much s9 that even the bare likelihood of her 
keeping an appointment toraise up issue is 
considered a disqualification resulting in 
disiuherison. The right of succassion is made 
strictly contingens on her fidelity and loyalty 
to the husband. According to Vrihaspati she 
is considered as half the body of the husbind 
whose existence is continued as it wera in her 
existence andthis cannot be where there is 
wanting absolute devotion to the memory of 
the husband. Səe the text quoted in Book 
IV, Chapter I, section IL (exxxii) of Jagan- 
natha’s Digest. ` 
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Apart from the inferential reasoning found * 
el ona. consideration of the bisal principle 
of a widow's succesgion as elaborated in Sac” 
tion I, Chapter IL of the Mitıkshara, there 
ara express texts reprobiting re-marriage in 
the case of women. Siys Manu, “A virtuous 
wife, who after the death of her husband 
conatantly remains chaste, reaches heaven, 
though she have no son, just like those 
chaste men. Buta woman who from a desire 
to have offspring violates her daty towards 
her (deceased) husband, briags on herself 
disgrace in this world, and loses her place 
with her husband in heaven. OFapring be- 
gotten by another man is here not considered 
lawful, nor does offspring begotten on another 
man’s wife balong to the begetter, nor is a 
secon l husbint anyw tere prescribed for virtuous 
women.” (Manu Chapter V, p. 160-162 as 
translated in Max Muller's Sacred Books of 
the East, Vol. XXV, p.197). The italics in 
the above are mine. Another passage from 
Manu is given in Jagannatha’s Digest. Book 
IV, Chapter I, Section II Çexlii). It runs 
thus: “But a widow, who, froma wish to bear 
children, slights her deceased husbind by 
marrying again, brings disgrace on herself 
here below; and shall be excluded from the 
seat of her lord.’ The question is discussed 
in Section IL of Part I of Chapter II of 
Viramitrodya, which is spoken of as second in 
authority to the Mitakshura, and re-marriage 
of a widow is placed there among the five 
things which are prescribed in kali yugum. 
See p. 61 of Shastri Golap Sarkar’s transla- 
tion. During the controversy which raged 
round the question of re-marriage of widows in 
the fifties in Bengal, the great social reformer, 
the late Pandit Vidasagar, conldonly quote 
one clear text in its favour thus. [tis from 
Parasara which translated runs thus? BA. 
(married) woman may take a second husband 
under any of the five following exigencies, viz., 
if her first husband long remains unheard of, 
or dies, or takes to asceticism, or [ses his 
verile power, or-becomes a degraded person” 
(M. M. Datta’s translation of Dharma 
Shastras, Part I—KY, p. 556). This text is 
commented upon in Shama Charan Sirkwr's 
Vyavastha Darpana, 2ad edition, p. 647. Ha 
explains that though the marriage of a widow 
was directed by Parasara, yet other sages 
including his son, Vyasa, the author of the 
Mahabharata, considered it a censurable act, 
being one by which the observance of the 
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' duty of continence and austerities was 

obstructed. See the texts quoted in Jagan- 


natha’s Digest, Book IV, Chapter T, Section 
IT, cxxxiii—cxiv, The author of the Mitak- 
shara belonged to an order of ascetics and as 
was once remarked by the Privy Council 
nothing inconsistent with strict shastric 
principles could tind favour with him. It is 
thus quite in keeping with the general 
principles which dominated his discussion of 
the heritable right of widows to hold that he 
considered a woman who broke through the 
rule of perpetual widowhood by re-marriage 
was not a sadher or chaste woman, that she 
was not a woman who 20uld be said to have 
preserved undefiled the bed of her husband, 
to have devoted herself to the sacred duty 
(erita) of honouring his memory and to have 
retained her competency to perform the 
religious acts conducive to his happiness in 
the next world. And possession of these 
qualifications was a pre-requisite to her in- 
heriting her husband's wealth. 

Act XV of 1856 was intended io remove all 
‘doubts about thelegality of marriage of widows 
and thereby to allow people to act in accord- 
ance with the dictates of their conscience 
without being troubled by anxiety as to the 
legitimacy of the children of such connection 
and the status of the wife. But io be fair to all 
parties concerned, section 2 enacted that the 
rights ofthe widow re-marrying in herhusband’s 
property by inheritance to him or to his lineal 
suecessors would upon such re-marriage cease 
as if she had then died. It would frustrate 
the object of the Legislature to hold that the 
rights thus lost would revive if in the fortui- 
tous sequence of events the succession to the 
husband again opened out by reason of the 
next heir after the widow happening to be 
a female and that female dying in the life- 
time of the widow. Though not expressly yet 
impliedly, the Legislature meant that the 
murriage, which is a sacrament under the 
Hindu system, became dissolved, thereby 
effecting a severance of the connection with 
the husband, when the widow by re-marriage 
passed into the family of another person. 
This brings me to another important ques- 
tion, namely, whether after re-marriage a 
woman cculd claim to be the wife of the first 
husband within the meaning of the Mritak- 
shara text. Ido not see how she could. To 
quote the expressive language of Hindu law- 
givers, a woman by marriage “ is born again 
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in the family of her husband ” [Per Telang, 
J., in Gojabai v. Shahajirao (1). She be- 
comes “ half the body of her husband.” Her 
existence is, as it were, absorbed in that of 
her husband. But when she marries again 
after the death of her first husband, she can 
no longer claim to be a member of his family 
or to be half his body. She becomes a 
member of the family of her second husband. 
Her new relationship takes the place of her 
past relationship, which thereupon ceases to 
exist. See Mr. Justice Banerjee’s remarks in 
Matungint v. Ram Rutton (2). 

The following cases have been cited by the 
lower appellate Court in support of its 
conclusion, Sammar v. Bhago (8), Chamar 
Haru v. Kashi (4) and Lakshmana v. Siva 
Sasamaliayant (5). These are all cases of a 
re-married mother claiming to succeed to her 
son, the son dying after the re-marriage. In 
support of her right of succession in such a 
case, I may refer to the latest Bombay Full 
Bench decision in Basappa v. Rayara (6). All 
these decisions lend no support to a widow’s 
right to succeed to her first husband's proper- 
ty under similar circumstances. A widow’s 
connection with the family of her husband, 
as pointed out already, is throngh and by 
means of her marriage. When that tie is 
dissolved, the connection is also dissolved and 
the legal consequences dependent on it can no 
longer come into existence. A mother stands 
on an altogether different footing. She succeeds 
her son because he is part of her body. This 
connection through body or blood cannot be 
put an end to by the mother remarrying. She 
remains a mother despite remarriage and 
succeeds as such under Section III of Chapter 
II of the Mdtakshara. Moreover, the Act 
could not apply to such a case for at the time 
of her remarriage, she had no interest in her 
deceased husband's property by inheritance 
to him or to his lineal successors. The Act 
could not apply prospectively, as it were. 

T am, therefore, of opinion that the widow 
in this case was not the heir to the estate of 
Baliram when the succession opened ont on 
the death of his mother, first because, the 
widow could not by reason of her past rela- 
tionship claim to be Baliram’s patni and 

(1) 17 B. 114 at p. 118. 

(2) 29 C. 289 at p. 295. 

(8) 50. P. L. R. 85. 

(4) 26 B. 388. 


(5) 28 M. 425; 15 M. D. J. 245. 
(6) 29 B. 91 ÇF. B.), 
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secondly because, even if she could be called 
his patni despite her being atthe time the 
lawful wife of another person, she could not 
claim to be a sadhwi or chaste wife. 

I set aside the decree of the lower appellate 
Court and holding that the plaintiff is now 
Baliram’s heir and therefore entitled to claim 
the inheritance, remand the case for the 
decision of the other points arising out of the 
defence. A certificate for refund of Court-fee 
paid on the appeal will be granted. Other 
costs will be costs in the suit. 
> Case remanded. 


f (s. ©. 6 N. L. R. 109.) 

NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Firsr Civit ApreaL No. 49 or 1908. 
September 17, 1909. 
Present:—Mr. Skinner, A. J. O. 
DADNU AND AXOTHER—DEPENDANTS— 
APPELLANTS 
TETSUS 
SOMNATH—-PLAINTIEF-— RESPONDENT. 

Civil Procedure Code (Act F of 1908), O. XL, R. 26 
~-Remand—Findings of Lower Court—Period for 
objection, when can be fired—Failure to file objections 
—Duty of Court to consider correctness of findings— 
Transfer of Property Act (IV of 1882), s. 76 (b) — Mort- 
gagor ani. morigagee—-Mortgagee in possession of khud- 
kasht land--Net proflts—kair occupation rent— 
Interest-—-Penalty - Enhanced rate with provision for 
compound interest—Contract Act (IX of 1872), 3.74. 

The period within which objections to finvlings of 
the lower Conrt.are to be filed can be fixed by the 
appellate Court when remanding the case. Itis not 
obligatory on the appellate Court to fix the period 
after the return of the findings of the lower Court. 

Even though no objection has been filed, the appel- 
late Court should, (subject, of course, to the law as to 
the finality of findings of fact), consider the correct- 
ness of the lower Court’s findings. 

Woomesh Chunder Roy v. Jonardun Hajrah, 15 W. 
R. 235, followed. 

A mortgagee in possession of the land, who cul- 
tivates it himself, can be charged the net profits of 
his cultivation. He cannot claim that he should 
in such a case be charged with a fair occupation rent. 

Rughunath Roy v. Baraik Geereedharee Singh, 7 W. 
R. 244; Doolee Chand v. Omda Khanum,6C. 877, 
not applied. 

Prabhakar Chintaman Dikshit v. Pandurang Vinayak 
Dikshit, 12 B. H. C. R. 88, referred to, 

Lord Trimleston v. Hamill, 12 R. R. 38 at p. 42; 
1 Ball & B. 377, relied upon. 
© An enhanced rate of interest combined with a 
provision for compound interest isa penalty. In such 
a case, it isa substantial compliance with the pro- 
visions of section 74 of the Contract Act to allow 
compound interest at the original rate or simple 
interest at the enhanced rate. 
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Sundar Koer v, Rai Sham Krishen, 340. 150; 4 A. 
L, J. 109, 11 0. W. N. 249; 5 C. L. J. 106; 17 M. L.J. 
43; 9 Bom. L. B. 304; 2 M, L. T. 75, relied upon. 


First appeal against the decree of Mr. 
Narayan Dajiba, District Judge, Raipur, 
dated the 16th June 1908. 

Dr. H. 8S. Gour, for the Appellants. 

Messrs. J. Mittra and M. Chuckerbutty, 
for the Respondents. 

Judgment.—The defendants in this 
suit obtained on the 26th January 1903 a 
decree for foreclosnre of àa mortgage which 
was made absolute on the 27th June and 
have been in possession of the mortgaged 
property since the 3lst July 1906. The 
plaintiffs, who are the sons and grandsons 
of the mortgagors, brought this suit for 
redemption on the ground that they were 
not made parties to the foreclosure proceed- 
ings, and that they, being members of a 
joint family, had a right to redeem the mort- 
gage. 

The Court of first instance, holding that 
the plaintiffs had a right to redeem, gave 
them a decree for redemption on payment, 
on or before the 15th December 1908, of 
Rs. 12,701-4-6 on account of principal and 
interest inclusive of Rs. 1,300 for improve- 
ments made to the mortgaged property by 
the mortgagees plus Rs. 472 for costs. The 
interest was apparently calculated at the 
contract rate of 12 per cent. per annum—nob 
at the enhanced rate of 24 per cent. per 
annum provided in the deed in case of 
default in the payment of any instalment—up 
to the 15th December 1908. Thereafter 
Interest was allowed at the Court rate of 6 
per cent. per annum. 

Both the mortgagees and the plaintiffs 
appealed. It was held by this Court in appeal 
that the District Judge was right in finding 
that the plaintiffs had a right of redemption; 
and the mortgagees having refused to receive 
from the plaintiffs the decretal amount, the 
latter were held entitled to have the period 
for payment fixed by the original Court 
extended. Accordingly this period was 
extended to the 19th January 1910, 

Further questions raised by the appeals 
were :— 


(1) Whether the contract rateof interest 
to be allowed should be the original 
rate of 1 per cent. per mensem 
simple interest, or the penalty rate 
of 2 per cent. per mensem com- 
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pound interest, or anything between 
the two. 

(2) Whether the sum awarded by the 
lower Court as compensation for 
improvements was right. 

The lower Court not having considered the 
first point the case was remanded to it for 
findings on the following issues :— 

(1) To what rate of interest are the 
mortgagees entitled ? 

(2) What profits have the mortgagees 
received from the mortgaged 
property since they have been in 
possession thereof ? 

(3) To what amount will the mortgagees 
be entitled on account of principal, 
interest and costs on the 18th Janu- 
ary 1910? 2 

The learned District Judge has returned 
findings on the issnes sent down to him, the 
result of which is that the amount payable 
by the plaintiff on or before the lyth Janu- 
ary 1910 will be Rs. 14,172-6-0. Objec- 
tions have been filed by the learned counsel 
for the appellants. Dadnu and Paltu, but 
after the time prescribed by this Coutt’s 
order of the 2nd April last. The learned 
counsel contends that under Rule 26 of 
Order XLI of the present Code of Civil 
Proccdare the period for the presentation of 
a memorandum of objections must be fixed 
after the return of findings by the lower 
Court. This meaning is placed on the rule by 
Messrs. Woodroffe, and Ameer Ali’s Oom- 
mentary, but I do not think there is any- 
thing in the ruleitself, which precludes the 
period, within which objections are to be 
filed, being fixed by the appellate Court when 
remanding the case, as has been the practice 
of this Court. There is, however, authority 
for the proposition that, even’ though no 
objection has been filed, the appellate Court 
should (subject, of course, to the law as to the 
finality of findings of fact) consider the 
correctness of the lower Court’s findings [see 
Woomesh Ohunder Roy v. Jonardun Hajrah 
(1), in which the similar provisions of sec- 
tion 354 of Act VIII of 1859 were discussed]. 
And the respondents’ learned counsel does 
not deny the power of the Court to consider 
the objcc ions on their merits, though the 
pariy may not be entitled to raise them. I 
prccesł therefore, to consider them. 

The principal question raised is that ona 


(1) 15 W. R. 236. 
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proper construction of clause (A) of section 
76 of the Transfer of Property Act, a mort- 
gagee in possession can only be charged a 
fair occupation rent for land actually cultivat- 
ed by him, and not, as has been done by the 
lower Court, net profits of his cultivation. 
The point should, I consider, have been raised 
sooner, either at the hearing of the 12th 
March or at that of the 2nd April, or by an 
application to add to the issues sent down 
for trial by my order of the latter date, 
and, if it were allowed now, would necessitate 
a further remand, as although the mort- 
gagees have got certain evidence on to the 
record as to what would be a fair occupation- 
rent of the sir and khudkasht land, there have 
been neither pleadings nor issue on the point, 
so the plaintiffs have had no opportunity of 
adducing evidence. 

But after giving the matter careful con- 
sideration, I am unable to accept the learned 
couusel’s contention. He is unable to cite any 
ruling which actually interprets the section 
in question, but cites Rughunath Roy v. 
Barack Geereedharee Singh (2); Doolee Chand 
v. Omda Khanum (3) and Prabhakar 
Chintaman Dikshit v. Pandurang Vinayak 
Dikshit (4). These cases are all prior to the 
Transfer of Property Act, but are of interest 
as showing what was understood to be the 
law prior to that Act. The first is the most 
favourable to the mortgagees’ contention, as 
the lower Court had charged the defendant as 
mortgagee in possession with the profits, 
which he made by the cultivation of certain 
lands in addition to the rent thereof, and a 
Divisional Bench of the Calcutta High Court 
was disposed to think this erroneous, and 
that “a mortgagee in possession of the larid, 
who, instead of letting it to ryots and 
realizing the rent in the ordinary way, 
cultivates it himself, is not responsible or 
liable to account for the whole of the profits 
arising to him by farming the land, but only 
for such profits as he would have realized had 
he let it to a tenant, or as the mortgagor 
would have realized, badhe let it.” The plain- 
tiff accepted their Lordships’ suggestion that 
he should waive his claim to the extra 
amount, so the point did not have to be 
decided, and apparently the land was tenant 
land, which the mortgagor had not been 

(2) 7 W. R. 244. 


(3) 6 ©. 377. 
(4) 12 B. JI C. R. 88, 
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cultivating, whereas the land in question in 
this case is sir and khudkasht land, which the 
mortgagors were cultivating, when dis- 
possessed by the mortgagees. 

Doolee Chand v. Omda Khanum (3) does 
“not support the objection as it was held 
therein that “it was not the intention of the 
Court that the account should ba taken 
against the mortgagee as against a mortgagee 
in possession.”” Apparently he had another 
capacity of tenant, and was, therefore, held 
liable for rent only, so the case is, if relevant 
at all, against the mortgagee: in this case. 
And in Prabhakar Chintamam Dikshitv. Pan- 
durang Vinayak Dikshit (4) Westropp, C. J., 
distinctly held that “In the case of buildings 
in the possession of the mortgagee, personally 
occupied by him for the purpose of residence 
or carrying, on trade or business, a fair 
occupation-rent would seem to be the only 
satisfactory mode of charging him. In the 
ease of land personally occupied or cultivated 
by him, he might be charged either in that 
way, or with the actual net profits realized 

by him in using the land.” 
And so in Lord Trimleston v. Hamill (5), it 
was held by a Lord Chancellor of Ireland 

“ifa mortgagee enter into possession of the 
lands, he is always charged with the utmost 
value they are proved to be worth; but if 
he only enter into the receipt of the rents, 
he accounts at the rate of the rent reserved.” 

And this is in accordance with the recog- 
nized rule that a mortgagee is entitled to 
his principal and interest and that any 
usufruct received by him from the mortgaged 
property goes in reduction of interest. 

- I see no reason to suppose that section 76 
of the Transfer of Property Act was intended 
to change ihe law, and read clause (4) thereof 
as allowing the Court to debit against the 
mortgagee in possession his receipts from the 
mortgaged property, or where such property 
is personally occupied by him, either his net 
receipts from it or a fair occupation-rent 
thereof, as under the circumstances of the case 
may seem just. Andin this case I see no 
reason to dissent from the lower Court’s 
decision that the mortgagees should be 
charged the net profits of their cultivation, or 
from its estimate thereof, 

The only other point urged was that the 
lower Court should have allowed some part 


of the enhanced rate of interest as well as 
(5) 12 R. R. 38 ab p. 42; 1 Ball & B. 877, 
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compound interest. I am not prepared to 
accept this contention. Their Lordships 
of the Privy Council have held that an 
enhanced rate of interest combined with a pro- 
vision for compound interest is a penalty. Tn 
Sundar Koer v. Rai Sham Krishen (6), simple 
interest at the enhanced rate had been allow- 
ed, and compound interest disallowed by the 
High Court, and this was upheld. In this 
case compound interest at the original rate 
has been allowed. Hither way there is, in my 
opinion, a substantial compliance with the 
provisions of section 74 of the Contract Act, 
and 1 find no sufficient cause for interfering 
with the lower Court’s exercise of its discretion. 
The decree appealed against will, therefore, be 
amended in accordance with my judgments 
of the 15th March and 2nd April and with 
vhe findings now returned by substituting 
Rs. 14,172-6-0 as the amount to be paid by 
the plaintiffs on account of principal interest, 
and costs of the first Court, and’ the 19th 
January 1910 as the date by which it is to 
be paid. On such payment being duly made 
each party will bear-ils own costs in this 
Court, butif itis not made, the plaintiffs will 
pay all costs in both Courts. 


Decree modified. 
(6) 34 ©. 150; 4 A. L. J. 109; 11 C. W. N. 249; 5 C. 
L. J. 106; 17 M. L. J. 48; 9 Bom. L. R. 304 2 M.L T 
75. 


(s. c. ld C. W. N. 962; 12 C. L. J, 249) 
PRIVY COUNCIL, 
APPEAL FROM THE Carcurra Hirea Court. 
July 15, 1910. 

Present: —Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Lala BHAGWAT SAHAT AND OTHBRS— 
PLAINTIFFS — APPELLANTS 
CENSUS 
BIPIN BEHARY MITTER AND oruers— 
Derenpants—ResPonDEents. 

Partition—Mokaravidar of share suing Zamindar of 
remaining share—-Whether suit lies, 

The right of partition oxists when two parties aro 
in joint possession of land under permanent titles, 
although these titles may not be identical. 

The right of partition belonging toa mokararidar 
is not lost by reason of the fact that his mokarart is 
liable to forfeiturein certain contingencies, 

Therefore, the mokararidar of a shar e, though his 
title is liable to forfeiture in events which have not 
occurred, is entitled to sue the owners of the re- 
maining ‘shave in a zemindari for partition, 


Appeal from the decreeof High Court at 
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Calcutta, dated May 5, 1905, (Bepin Behari 
Matter v. Lala Bhagwat Sahai, 9 O. W. N. 
699), reversing that of the Sub-Judge of Gaya, 
dated February 4, 1904. 

Mr. K. Brown, for the Appellants. 

Mr, DeGruyther, K.O. and Mr. Kyffin, for 
the Respondents. 

Judgment. 

Sir Arthur Wilson.—This is an appeal 
from the judgment and decree of the High 
Court of Calcutta, dated the 5th May 1905, 
which reversed those of the Subordinate 
Judge of Gaya, dated the 4th February 1904. 

The sole question for decision on the ap- 
peal is whether the appellants are entitled to 
partition of certain properties, as against the 
opposing respondents. 

In order to dispose of this question, it is 
sufficient to deal very broadly with the facts. 
It is enough to say that the appellants are 
proprietors of a mckurart interest in the 
properties in question, the opposing respon- 
dents being owners of a fractional share in 
zemindaré interest in the same properties. 

In the judgment appealed against it was held, 
in accordance with an earlier decision of a 
Full Bench of the same Court, that the fact 
of the party on one side of the dispute being 
in a lower grade of title than those on the 
other side was not necessarily a bar to partition. 

Their Lordships agree with the opinion of the 
Full Bench in the case of Hemadri Nath Khan 
v. Ramani Kanta Roy (1) réferred to, that the 
right of partition exists when two parties are 
in joint possession of land under permanent 
titles, although those titles may not be iden- 
tical. It is unnecessary for their Lordships 
to consider whether aright to partition exists 
in any other case, and they are desirous to 
avoid indicating any view upon any such sub- 
ject. ; 
In the present case all parties concerned 
in the appeal have joint shares in the land, of 

course, under different titles, and this has been 
recognised by the learned Judges whose 

decision is under appeal. But those learned 

Judges held that the right of partition, which 

would otherwise hare belouged to the appel- 
“Jants, the mokuraridars, was lost by reason of 
the fact that their mokurari is liable to for- 
feiture in certain contingencies, and, therefore, 
is lacking in the permanence of interest ne- 

cessary to support a claim for partition. 


Their Lordships are of opinion that the dis- 
a) 24 0. 575; 10. W. N. 406. 
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tinction thus introduced cannot be supported. 

The title of the Appellants is a permanent 
title, though liable to forfeiture in events 
which have not occurred, and the rights 
incidental to that title must, in their Lord- 
ships’ opinion, be those which attach to it 
as it exists, without reference to what might 
be lost in future under changed circumstanées. 

Their Lordships will humbly advise His 


. Majesty that this appeal should be allowed, 


and that the judgment and decree of the 
High Court should be set aside and that of 
the Subordinate Judge restored with costs in 
the Court below. 

The opposing respondent 
costs of the present appeal. 

Appeal allowed, 

Solicitors: Messrs. T. L. Wilson § Co. for 
the Appellants. 

Solicitors: Messrs. Broughton, Broughton aul 
Holt, for the Respondents. 


will pay the 


(s. c. 14 C. W. N. 967.) 
CALCUTTA HIGH COURT. 
Lerrers Parent Arrear No. 79 or 1903. 
August 5, 1909. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Caspersz. 
SURJA PRASAD SUKUL AND OTHERS— 
DeEFreNDANTS—A PPELLANTS 

7 versus 
SHYAMA SUNDARI DEBI AND OTHERS -— 


PLAINTI ENG — RESPONDENTS, 

Will Caveat — Compromise Withdrawal of objection 
on executors agreeing to pay monthly allowance to 
objectors—Whetner agreement void for want of regis- 
tration and being in ewcess of authority conveyed to 
executors, 

When a Will was being propounded by the executors, 
a caveat was entered on behalf of the widows of the 
testator. Anagreement for compromise was effected, 
by which the executors promised to pay to the widows 
a monthly allowance for performing religious acts, 
although the Will provided for payment of money for 
religious purposes to the widows only out of surplus 
income, The caveators withdrew their objection, 
and upon evidence adduced in proof of due execution 
of the Will, probate was granted. The widows subse- 
quently brought a suit for the allowance mentioned 
in the agreement: 

Held, that as by the agreement, the defendants 
undertook a personal liability, the document did not 
require registration aud it was valid even if ib was in 
excess of the authority conveyed to the executors by 
the Will. 

Appeal under section 15 of the Letters 
Patent from the following judgment of 
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Mr. Justice Doss, dated June 10, 19C8, in 
Second Appeal No. 1903 of 1906, preferred 
against the decree of the District Judge of 
Midnapore, dated August 4, 1906, reversing 
that of the Munsif of Gorbeta, dated February 
19, 1906: 
_ Doss, J.—The suit out of which this appeal 
arises was brought by the plaintiffs to recover 
a certain sum of money due under the terms 
of an agreement entered into between them 
and the defendants under the following 
circumstances :—-On the death of one Dina 
Dayal Agasti, the defendant No. 1, who is 
the husband of his daughter, and defendants 
Nos. 2 and 3, who are the sons of that 
daughter, applied for grant of probate of 
his Will. The present plaintiffs, who are 
the widows of the testator, filed objections 
thereto. The parties then came to an ami- 
cable settlement and they presented a pebi- 
_tion in Court onthe 23rd February 1904 
setting forth therein the terms of the settle- 
ment. Upon that the Court made the follow- 
ing order: “The widows withdraw their 
objection, the parties having executed ase- 
parate agreement. The application will pro- 
ceed ex parte.” In fact, however, no such se- 
parate agreement as is mentioned in this order 
was executed. The principal term of the 
compromise on which the suit is based is thus 
stated in the petition: “We,” i.e, the widows, 
“will so long as we live, each receive the 
said sum of Rs. 30 a month to meet the cost 
of our daily acts of charity and devotion and 
the observance of days and vows and religious 
ceremonies, etc.,” and “we” the petitioners, i.e., 
theson-in-lawandthe grandsonsof thetestator, 
“will be bound to pay thesum. We, the object- 
ors, will receive nothingin addition to the said 
money so far as daily and religious acts, etc., 
are concerned, but we will separately receive 
from the estate the costs of pilgrimages and 
residence in holy places as provided by the 
Will; and we the petitioners will be bound 
to pay the same.” This monthly allowance not 
having been paid for a yew the present suit 
has beer brought. The defendants contested 
the suit on various grounds, the chief of them 
being that the agreement is withoat con- 
sideration, that ibis contrary to the terms of 
the Will and that it cannot be enforced as it 
has not been stamped and registered. The 
Munsif overruled all these objections and 
gave a decree to the plaintiffs for the amount 
claimed. On appeal by the defendants the 
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learned District Judge has reversed that 
judgment and dismissed the suit upon two 
grounds, first, that the agreement was in ex- 
cess of the authority conveyed to the executors 
by the Will, because the payment of charitable 
and religious expenses to the widows was, by 
the Will, made conditional on there being 
surplus income, whereas the ‘agreement was 
for the payment of a definite sum of money to 
the widows during her life-time. Secondly, 
that the agreement in effect declared or limited 
an interest of the value of upwards Rs. 100 
in immovable property (the estate of the 
deceased being worth more than a lakh of 
rupees) and that, therefore, the document was 
inadmissible withont registration. 

The plaintiffs have appealed and they have 
assailed both these grounds. It has been urged 
on their behalf that the agreement does not 
require registration because it is contained in 
a petition filed in Court. I do not think this 
contention is valid. Ifthe agreement declares 
or limits an interest in immovable property 
of the value exceeding Rs. 100 it is not, in 
my opinion, admissible in evidence without 
registration merely because the agreement 
is embodied in a petition filed in Court. 
What among other thingsare under section 17 
el. (1) of the Registration Act, excepted from 
the category of compulsorily registrable do- 
cuments are “Decrees and orders of Courts 
and awards.” Unless, therefore, the terms of 
the agreement are, either directly or indirectly 
by reference to the petition, incorporated in 
the order of the Court, so that the material 
contents of the petition form an integral partof 
the order, the agreement, albeit it is embodied 
in the petition cannot claim the same excep- 
tional privilege. This rule is equally deducible 
from the decided cases bearing on the point. 
It is needless to travel through them, as they 
are all collected and very carefully discussed 
in Gurdeo Singh v. Chandritkah Singh (1). In 
this case the terms of the agreement are not 
incorporated in the order of the Court, dated 
the 24th February 1904, either directly or 
indirectly and indeed, regard being had to 
the nature cf the jurisdiction which the Court 
was then exercising, it had no power to 
embody any such agreement in the order. 
The material fact which the Court recorded, 
and which alone it could record, was that the 
widows withdrew their objections, though 


indeed it went on, but only to assign a reason 
(1) 5 O.L.T. 611 at p. 636; 36 O. 193; 1 Ind, Cas. 913, 
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for such withdrawal, the reason being that a 
separate agreement had been entered into be- 
tween the parties. The Court made no such 
order as that the application for probate is 
disposed of in accordance withthe terms of the 
compromise, assuming for the moment that 
the Court had the power to make an order of 
this kind in probate proceedings, in which 
case the terms of the compromise embodied 
in the petition would doubtless form a part 
of the order, if indirectly by mere reference. 
I am, therefore, of opinion that the inadmis- 
sibility of the agreement in evidence cannot 
be rested upon the ground upon which it has 
been sought to be placed. 1 think, however, 
that that agreement is admissible in evidence, 
because as I read it, ib does not create any 
charge on the estate of the testator. The 
second party to the agreement, namely, the 
testator’s son-in-law and his grandsons assume 
under it only a personal liability. The second 
ground upon which the judgment of the 
learned District Judge is based cannot, theres 
fore, be sustained. It seems to me that the 
first ground of the judgment is equally uu- 
tenable, because if, as I have said, the testa- 
tor’s son-in-law and his grandsons undertook, 
by the agreement, mere personal Liability 
to pay an allowance of Rs, 30 a month to the 
widows, such agreement does not become 
invalid, merely because if isin excess of the 
provision contained in the Will in that behalf. 
16 follows from this that the plaintiffs are 
entitled to a decree for the sum claimed by 
them against the defendants personally. On 
behalf of the respondents it has been con- 
tended on the authority of Monmohini Guha 
v. Banga Chandra Das (2), that the agreement 
is illegal and cannot be enforced. I do not 
think that this objection is well-founded, be- 
cause in this case probate was not granted 
upon mere consent of parties but upon evi- 
dence adduced in proof of due execution of the 
Will: nor can the agreement be held to be 
without consideration, because the withdrawal 
of the objections by the widows was a sufficient 
consideration for the agreement, there being 
no suggestion that the objections were nob 
made bona fide or that they were not based 
on reasonable grounds. See Prater v. Miller 
(8), Bellows v. Soules (4) ; nor is it opposed 
to public policy; see In re Garcelon (5). In 
(2) 81 ©. 357; 8 C. W. N. 197. 
(3) 25 Albama 320; 60 Am. Dee. 521. 


(4) 55 VI. 45 Am. R. 621. 
(6) 10 Calif, 570; 48 Am. St. R, 134. 
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the latter case De Haven, J., in the course of 
a very learned judgment, concurred in by all 
his colleagues observed: “There never has 
been any doubt that parties actually engaged 
in contesting a Will upon any of the ground 
upon which such contests are permitted, may 
compromise all matters of difference arising 
out of such contest and allow the disputed 
Will to be established and such agreements 
when fairly made are always enforced.” 

For these, reasons I am of opinion that the 
judgment atid decree of the learned District 
Judge ought to be set aside and the decree of 
the first Court restored, with this variation 
that the suit be decreed against the defen- 
dants persovally. The appeal is accordingly 
decreed with costs in all the Courts. 

(The defendants preferred this appeal 
under section 15 of the Letters Patent. ] 


Mr. K. B. Dutt and Babu Joy Gopal 
Ghosha, for the Appellants. 


Babus Nil Madhub Bose and Nalini Ranjan 
Chatterjee, for the Respondents. 


Judgment. 

Jenkins, C, }.—This appeal arises out of 
a suit brought by two ladies, widows of the 
late Din Dayal Agasti, and by it they seek to 
recover payment of a sum of money which 
they alleged was due to them by virtue of an 
agreement, The prayers of their plaint are 
that a decree may be passed against the 
defendants for the total sum of Rs. 759-1 
as shown in the account below of which 
Rs. 720 is principal and Rs. 39-1 its interest 
at Re. 1 per cent. per mensem, for the costs 
of suit with interest and for such other reme- 
dies as the Court may deem proper; and, 
secondly, that a decree may be passed direct- 
ing the above amount to be realized from 

the estate left by the plaintiffs’ husband. 
The defendants are three in number and 
- happen to be the persons who were appointed 
executors of a document which they put 
forward as the last Will and testament of Din 
Dayal Agasti—one of them being the son-in- 
law of the alleged testator and the other two 
his grand-sons. When this alleged Will was 
being propounded by the executors a caveat 
was entered on behalf of the two widows: but 
before the matter came into Court an agree- 
ment for compromise was arranged through 
the intervention of friends, and that agree- 
ment for compromise after reciting the 
circumstances which had led to the contest 
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and certain difficulties that arose on the phra- 
seology of the Will went on to provide in 
thesé terms: “So out of fear that a misunder- 
standing may likely arise in future between 
the executors and ourselves regarding a grant 
adequate to our circumstances of the costs of 
our religious acts, and in order to avoid a 
‘future quarrel we, the objectors, (de. the 
ladies) accept from the petitioners a monthly 


sum of Rs. 3) each and desist from further 


action. We will, so long as we live, each 
receive the said sum of Rz. 30 a month to 
meet the costs of our daily acts of charity and 
devotion and the observance of days and vows 
and religious ceremonies etc, and we, the 
petitioners. (¢.e. the three defendants) will 
be bound to pay the same. We the objectors 
(z.e., the ladies) will receive nothing in addi- 
tion to the said money so far as daily religious 
acts ete. are concerned, but we will separately 
receive from the state the costs of pilgrimage 
and residence in holy places as provided by 
the Will; and we the petitioners will be 
bound to pay the same. And our main- 
tenance shall go on as it has gone on since 
the time of our husband without there being 
any change, and we the petitioners will be 
bound to maintain them as formerly.” It 
was hoped, no doubt, that this document 
would setlle all contest, but the hope was 
misplaced. The three defendants for reasons 
that are not apparent have declined to pay 
what is expressed to be payable by them and 
not merely have they so declined but they 
have defended this suit instituted by the two 
ladies, vëz., for the purpose of enforcing 
payment, setting up that the agreement is 
bad in several respects ; that it lacks registra- 
tion,’ that it is in excess of the authority and 
that it is even illegal because it facilitated 
the granting of probate. A defence of that 
kind in these circumstances cannot be expect- 
ed to be listened to with anything approach- 
ing favour in a Court that is supposed to be 
influenced by considerations of justice, equity 
and good conscience. This agreement on 
which the suit is based is susceptible of the 
meaning that these three defendants under- 
took a personal liability. That is the view 
which has found favour with Mr. Justice 
Lal Mohan Dass, and, in my opinion, he 
was justified in coming to that conclusion. 
He has restored the decree of the Munsif with 
a necessary variation limiting its operation 
‘to a personal liability on the part of the three 


defendants, and it seems to me that his judg- 
ment is correct. 
The result is that this appeal must he 
dismissed with costs. 
Caspersz, J] agree, 
Appeal disnvissed, 





(s. c. 14 C. W. N. 994.) 
CALCUTTA HIGH COURT. 
Civit Rue No. 4489 or 1909. 

March 17, 1910. 

Present: Sir Lawrence Jenkins, Kr., 
Chief Justice, and Mr. Justice Doss. 
PROHLAD PATNI—Derunpayr— 

PETITIONER 

ca versus 

SHASHADHAR RAI—Puatrirs — 


Opposite Party. 

Provincial Small Cause Courts Act (IX of 1837), Seh. 
IL, art, 8—Suit for rent of ferry, not a suit for rent 
within art. 8—Jurisdiction of Small Cause Court. 

A suit to recover a sum payable under a contract 
by the defendant for plying boats in a private ferry 
is not a suit for rent within the meaning of article 
8 of Schedule If of the Provincial Small Cause Courts 
Actand a Smali Cause Court has jurisdiction to try 
the suit. 


Rule against the decree of the Small Cause 
Conrt at Pabna, dated September 9, 1909. 
Facts.—The defendant was the lessee 
of ferry in the plaintiff's mahal for a certain 
number of years and agreed io pay Rs. 60 
annually. The plaintiff has brought this 
suit for the amount payable for 1313 in the’ 
Small Cause Court at Pabna. The defendant 
contended that asthe suit was for rent, the 
Court had no jurisdiction to try it, The suit 
was, however, decreed by the Small Canse 
Court, and the defendant obtained this rule 
on the ground that the Court had no juris- 
diction under article 8 of Schedule II of the 
Provincial Small Cause Courts Act. 
» Babus Mohini Mohun Ohatbravart: 
Krishna Kamat Martra, for the Petitioner. 
Babus Dwarka Nath Chukerbuity and Romesh 
Chandra Sen, for the Opposite Party. 
Judgment.—Each case of this class 
must be determined according to its own 
peculiar circumstances, and I feel no doubs 
that what is claimed here isa sum pvryable 
under a contractual relationship and referrable 
to that relationship, and it is in no sense rant 
that is claimed. It follows from this that the 
exclusion under art. Sof the second Schedule 
to the Provincial Small Oause Courts Act hag 


and 
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no application, and the Court had jurisdiction 
to try the suit. | 

The rule must, therefore, be discharged with 
costs—hearing fee, two gold mohurs. 

Ruledascharged. 
(s. c. 14 0. W. N. 993.) 
GALCUTTA HIGH COURT. 
Miscenpaneous Civiu Appear No. 31 or 1905 
AND Seconp Civiu Aperan No, 1446 or 1907, 
July 16, 1906 ann March 11, 1910. 
Present:—Myr., Justice Geidt and Mr. Justice 
Ormond and after remand Mr. Justice Brett 
and Mr. Justice Sharf-ud-ain. 
RAJENDRA NATH MUKERJEE— 
DerRNDANT—APPELLANT 
versus 
HIRA LAL MUKERJEE—Prantisr— 
RESPONDENT. 

Chowkidari Chakran land—Resumption “und settle- 
ment with Gemindar—Patnidar’s right to same—Suit 
for possession by patnidar virtually suit for specific 
performance— Liability of patnidar to pay sums paid by 
Zamindar on account of the lands. 

A suit by a patnidar for possession of certain 
Chowkidari Chakran land against the Zemindar on the 
allegations that the plaintiff under the terms of the 
patni was entitled to the lands as soon as they were 
transferred by Government to the defendant and that 
the plaintiff offered to take sottlement but that it 
was rejected without any adequate reason by the 
defendant, is virtually a suit for specific performance. 

The defendant would be equitably entitled to refuse 
settlement with the plaintiff unless the latter paid to 
the former the sums which the defendant had paid on 
account of these lands and which the plaintiff would 
himself have been obliged to pay if the settlement 
had been made with him directly the lands had been 
transferred to the defendant. 

Appeals from the order of the Sub-Judge 
of Burdwan, dated September 30, 1904, re- 
manding the case to the Munsif for re-trial, 
and from the decree of the Sub-Judge of Bur- 
dwan, dated March 18, 1907, reversing that 
of the Second Munsif of Kutwa, dated August 
1, 1908. : | ; 

Babus Umakali Mukherjee and Srish Chan- 
dra Uhowdhury, for the Appellant. 

Babus Dwarka Nath Chuckbutty and Aghore 
Nath Seal, for the Respondent. 

Interlocutory Judgment. 

Geidt and Ormond, JJ,—The suit out of 
which this appealarisesrelates tosomeresumed 
chowkidart chakran lands situated in mouzah 
Sridharpur belonging to the Maharajah of 
Burdwan. This mouzah was one of several 
let in putni, in which the plaintiff has a 2 
annas share and the defendants Nos. 1 and 
2, the remaining 14 annas. 

The case of the plaintiff is that under the 
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terms of the putni, the puénidars were entitled ` 
to the chowkidart chakran lands as soon as they 
were transferred by Government to the 
zenundar and that the plaintiff offered to take 
settlement of his share in these lands, but 
that the offer was rejected without any ad- 
equate reason by the officers of the Maharajah 
and the lands were settled with his (the plain- 
tiff’s) co-sharers, defendants Nos. 1 and 2, who 
were entitled to a l4 annas share only. The 
suit is accordingly brought to recover a two 
annas-share of the chowkidart chakran land. 

The only ground of defence that we need 
notice in this appeal is this: The defendants 
say that the Maharajah was quite willing to 
settle the 2 annas share of the chowkiddart 
chakran lands with the plaintiff provided that 
the plaintiff paid his share of the assessment 
which the Mharajah as zemindar had to pay 
every year on the lands after they had been 
transferred to him, and it was only after the 
plaintiff had refused to take settlement on the 
terms proposed, that the Maharajah settled 
with defendants Nos. 1 and 2. 

The Munsif who tried the case found that 
the plaintiff had refused settlement as alleged 
by the defendants, and he based his finding 
both on the oral testimony as also on a 
petition presented by plaintiff’s servant, Hem 
Chandra Bose, to the Maharajah’s officer. 
The Munsif accordingly dismissed the suit. 

The plaintiff appealed and the Subordinate 
Jadge who heard the appeal found that there 
had been no refusal on the part of the plain- 
tiff to take settlement, and he remanded the 
case to the Munsif for trial on the remaining 
issus that were raised in the case. 

On this appeal by defendant No. 1, it is 
urged that the Subordinate Judge has over- 
looked a most important piece of evidence in 
favour of the defendant. The Subordinate 
Judge says that the finding of the Court 
below that the plaintiff had refused settle- 
ment was based upon a petition, dated the 
15th Sraban 1309, which the plaintiff’s ser- 
vant, one Hem Chandra, had filed in the 
sherista of defendant No.3, The Subordinate 
Judge has refused to act on this petition being 
of opinion that Hem Chandra had no author- 
ity to sign the plaintiff's name. But it is 
not correct to say that the Munsif’s decision 
was based only on that petition. The Munsif’s 
finding was, as we have already remarked, 
based not only on the petition, but on the oral 
testimony showing thatthe plaintiff himself 
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had gone tothe Maharajah’s Dewan, Benode 
Behary Dhone, and when he was offered the 
settlement on condition of his paying up the 
dues which the Maharajah had to pay, he re- 
fused that settlement. On this ground alone, 
therefore, the decision of the Subordinate 
Judge cannot be upheld. 

Further, we may remark that the case does 
not fall within the provisions of section 562 
of the Code of Civil Procedure, because there 
had been no disposal of the suit upon a pre- 
liminary point, and it was, therefore, not com- 
petent to the Subordinate Judge to remand 
the case to the Munsif. : 

Tt has been urged by the learned Vakil 
who appears on behalf of the respondent 
that even ifthere had been a refusal on the 
part of the plaintiff to take settlement, that 
does not debar him from succeeding in the 
present case. It is contended that by law he 
is entitled tothe settlement and the Maha- 
rajah was bound to effect a settlement with 
him. lf the Maharajah had any claim fur 
the assessment which he had paid, it was open 
to him to bring a suit to recover the amount. 
In our opinion, however, this suit being virtu- 
ally one for specific performance of contract, 
the Maharajah was equitably entitled tore- 
fuse settlement with the plaintiff unless the 
plaintiff paid to the Maharajah the sums 
which the latter had paid on account of the 
resumed -chowkidart lands and which the 
plaintiff would himself have been obliged to 
pay if the settlement had been made with him 
directly the lands had been transferred to the 
Maharajah. ; 

It has also been argued that if the plaintiff 
was liable to pay the assessment fixed on 
the lands by Government, he was entitled 
also to receive the profits on the lands and 
that as these profits amounted to double the 
amount of the assessment, it was not 

_the plaintiff who had to pay any sum to 
the Maharajah but it was really the Maha- 
rajah who was indebted to the plaintiff. 
This is entirely a new case set up on behalf 
of the plaintiff for the first time in this Court. 
The plaintiff denied that there had been any 
refusal of settlement at all. Moreover, the 
argument that is now put forward assumes 
that the Maharajah had himself been in pos- 
session of the lands and had received the 
profits accruing from them. For this as- 
sumption there does not seem to be any 
ground whatsoever. Trima facie, if the 
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plaintiff had taken settlement of the lands at 
the time it had been offered to him, he 
would have been is a position to recover all 
the profits accruing on the lands from the 
date on which they had been transferred to 
the zeméndar. In our opinion, therefore, the 
Maharajah was entitled to settle with defen- 
dants Nos. 1 and 2 the entire chowtidari 
chakran lands after the plaintiff had refused 
settlement on the terms offered. 

The result is that the appeal is allowed; 
the order of the Subordinate Judge direct- 
ing a remand of th} case is set aside and 
the case is remanded to him for decision of 
the appeal with reference to the observations 
that we have made. 

Costs will abide the result. 
hearing fee at 2 gold mohurs. 

[After remand by this Court, the case came 
up for decision before Babu Aghore Chandra 
Hazra, Subordinate Judge, who decreed the 
plaintiff's suit. The defendants there- 
upon preferred this second appeal (No. 1446 
of 1907)]. 

Mr, Chauclerbulty and Babus Dwirka Nath 
Mitter and Sailendra Nath Palit (for Babu 
Narendra Chandra Bose), for the Appellant. 

Babu Golap Chandra Sarkar, for the Re- 
spondent. 

Final Judgment. 

Brett and Sharf.ad.Din, JJ.—This isan appeal 
against the judgment and decree of the Sub- 
ordinate Judge of Burdwan passed ina suit 
after it had been remanded to that Court for 
re-trial by the High Court. The plaintiff as 
2 annas share-holder ina putni in Mouzah 
Sridharpur claimed to be entitled to a settle- 
ment from the Maharajah of Burdwan of a 
2 annas share in certain resumed chowkidari 
chakran lands. The contesting defendants are 
the holders of the remaining 14 annas share 
in the putni, and their defence was that the 
plaintiff had forfeited his right to the settle- 
ment of the share in the chowkidart chakran 
lands because he had refused to accept settle- 
ment from the Maharajah subject to the 
condition that he would pay to the Maha- 
rajah a 2 annas share of the amount which 
the Maharajah had been obliged himself to 
pay since 1306, B. S., the year of the re- 
sumption. In consequence of the plaintiff’s 
refusal the Maharajah had settled the whole 
of the lands with the defendants. 

The Munsif found that there had been a 
refusal on the part of the plaintiff to accept 


We assess the 
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the settlement on the conditions offered by 
the Maharajah, that the Maharajah's demand 
was equitable, and that the plaintiff had for- 
feited his right to the settlement. On appeal 
the predecessor-in-office of the present Sub- 
ordinate Judge held that there had been no 
such refusal as to constitute an estoppel 
against the plaintiff to obtain the settlement, 
and remanded the suit to the Court of first 
instance for trial of the other issues. On 
appeal to this Court the order of remand was 
set aside and the case sent back to the Sub- 
ordinate Judge for trial. 

After remand the Subordinate Judge has 
decreed the appeal and has given the plaintiff 
a decree. The contesting defendants have 
appealed and in support of the appeal the 
main point which has been taken is that the 
Subordinate Judge has misunderstood the 
nature and scope of the order of remand of 
this Court and has re-opened questions which 
were in fact decided by this Court in its judg- 
ment ordering the remand. 

The previous appeal to this Court was 
against the order remanding the suit to the 
Court of first instance for triat and the main 
point raised in that appeal was whether the 
remand order of the Subordinate Judge was 
justified in law. The remand order was 
based on the finding of the Subordinate Judge 
that there had been no refusal of the plain- 
tiff to take fhe settlement from the Maha- 
rajah, as had been held by the Court of first 
instance. 

In their judgment setting aside the order 
of the lower appellate Court remanding the 
suit, the Judges of this Court, first, found 
that the Subordinate Judge was wrong in 
holding that the finding of the Court of first 
instance was based only and entirely upon a 
petition, dated 15th Svaban 1309, which 
the defendant’s servant, Hem Chandra, 
had filed in the sherzsta of the defendant No. 
8, the Maharajah, and pointed out that there 
was also the evidence of the Maharajah’s 
Dewan, Benode Behary Dhone, to the effect 
that the plaintiff had himself refused the 
settlement when it wasoffered to him on condi- 
tion of his paying the dues, which the Maha- 
rajah had had to pay; and on that ground 
alone they were unable to uphold the order 
of remand. They went on to point out that 
the case did not fall within the provisions of 
section 562 of the old Code of Civil Pro- 
cedure. In reply to the contention advanced 
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on behalf of the plaintiff that he was by law 


` entitled to the settlement and that the Maha- 


rajah was bound to effect a settlement with 
him they held that the Maharajah was equit- 
ably entitled to refuse settlement with the 
plaintiff unless the plaintiff paid to the Maha- 
rajah the sums which the latter had paid on 
account of the resumed chowkidart lands: and 
finally they held that the Maharajah was 
entitled to settle with defendants Nos. 1 
and 2the entire chowkidart chakran lands 
after the plaintiff has refused settlement on 
the terms offered. The remand order was 
set aside and the appeal remanded to the 
lower appellate Court for decision with 
reference to the observations which they had 
made. 

The Subordinate Judge has treated the 
order of this Court as a remand of the appeal 
for trial and for consideration of the truth 
or otherwise of the oral waiver set up. He 
has then proceeded to dispose of the plea of 
waiver by the petition by saying that he ac- 
cepted the finding on that point of his pre- 
decessor and his reasons. As to the evidence 
of Binode Behary Dhone he says it could not 
be implicitly relied on because he could not 
be corroborated by any respectable witness 
and having thus briefly dealt with the ques- 
tion of waiver on these grounds he proceeds 
to dispose of the appeal ona point which 
does not appear to have been previously 
raised, viz., that the demand made by the 
Maharajah for back rents was illegal and im- 
proper, and the plaintiff was not bound to pay 
more than the assessment made by the 
Collector when resuming the lands. Hold- 
ing, on this ground, that there was no valid 
refusal on the part of the plaintiff to take the 
settlement he comes to the conclusion that the 
plaintiff is entitled to obtain settlement of 
a 2 annas share of the resumed chakran lands 
from defendant No. 3 on payment only of 
his share of the back rents according to the 
assessment made by the Collector. He found 
the other issues in plaintiff’s favour and 
decreed the appeal, and gave the plaintiff 
a decree for the fall relief sought in his suit. 

The question we have to consider is whe- 
ther this decision of the appeal by the 
lower Court is in accordance with the ob- 
servations made in the judgment of this 
Court remanding the appeal for re-trial. 
The contention of the appellant is that 
the decision is’ contrary to those observa- 
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tions and that 
Judge has decided the appeal in conflict 
with the findings of this Court in that judg- 
ment. In our opinion, this contention is based 
on substantial grounds. 

There can be no doubt that this Court 
came to the conclusion that the order of 
remand by the lower appellate Court was 
bad in law because it was not supported by 
the facts. The Judges found distinctly that 
the plaintiff had refused to take settlement 
from the Maharajah on the terms offered, 
that on that ground the Maharajah was 
equitably entitled to refuse to make a settle- 
ment of the 2 annas share with him, and 
was entitled to settle the entire resumed 
lands with defendants Nos. land 2. These 
are,in our opinion, distinct findings binding 
on the lower appellate Court, 

The Snbordinate Judge so far from ac- 
cepting these findings has made for the plain- 
tiff a fresh case. In the judgment of the 
Court of first instance we find it stated, 
“There was no dispute, nor is there any dis- 
pute raised before me that the amount of such 
rental was not what the Maharajah was 
entitled to get.” Therental referred to is the 
sum of Rs. 99-9 the payment of a 2 annas 
share of which from 1806 B. S., was de- 
manded by the Maharajah from the plaintiff 
as a condition of his obtaining the settle- 
ment. The Snbordinate Jndge in spite of 
this statement in the judgment of the Court 
of first instance has allowed the question to be 
raised whether the rent demanded was fair, 
and has held that the demand was illegal 
and improper, and that the plaintiff was not 
bound to pay more than a2 annas share of 
the assessment, v/z., Rs. 66-6 made by the 
Collector on resumption. A 

In our opinion the Subordinate Judge was 
not competent to raise this new point and re- 
openafter remand the question which had been 
decided by this Court in its judgment direct- 
ing the remand of the appeal. Nor do we 
think that there is authority to support his 
decision that the plaintiff was not bound to 
pay mote than the assessment made by the 
Collector. In the case of Kazi Newuz Khoda 
v. Surendra Nath De (1), it was pointed out, 
following the principle laid down in previous 
eases, that the decision of the question must 
ultimately depend upon the mode in which 

(1) 5 C. L. J. 33 at p. 88; 11 C, W. N. 201; 34 O. 
109 
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in fact the Subordinate 
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the rent was assessed at the inception of the 
puint, and in the case of Hart Narain 
Mozumdar v. Mukund Lal Mundal (2), it was 
held that the putnidar was bound to pay to 


the zemzadar such rents for the resumed 


chowkidart chakran lands as correspouded to 
the proportion between the gross collections 
and the putni rent formerly payable by him. 
It is manifest that the rates of rent in the 
estate at the time of the resumption of the 
chanran lands may have been considerably 
higher than those prevailing when the putni 
lease was granted. The resumption of the 
chakran land is in the nature of a wind-fall to 
the estate, and it is certainly open to question 
whether the putnidar is entitled to the whole 
of the profits resulting from the resumption. 
The grounds, therefore, on which the Sub- 
ordinate Judge has arrived at his conclusion 
are not, as he appears to consider, beyond 
dispute. 

In the present case. however, the point was 
never raised in the Court of first instance and 
the materials on which the Subordinate Judge 
has arrived at his conclusion are, in our 
opinion, insufficient and inconclusive. 

We hold, therefore, that the finding of the 
Subordinate Jndge on this point cannot be 
upheld. We are of opinion that the question 
was substantially determined by the decision 
of this Court ordering the remand and that 
the Subordinate Judge should not have re- 
opened it on the imperfect materials before 
him. 

The result, therefore, is thal we decree the 
appeal, set aside the judgment and decree of 
the lower appellate Court and restore the 
judgment of the Court of first instance with 
costs to the appellant (defendant) in all the 
Courts. 


Appeal allowed. 
(2) 40. W. N. 814, 





(s. c. (1910) M. W. N. 366; 8 M. L. T. 198.) 
MADRAS HIGH COURT. 
Criminal Revision Cass No, 307 cr 1910. 
Case Rerrrrep No, 431 or 1910. 
July 25, 1910. ° 
Present:—Mr. Justice Sankaran Nair. 
ANDI—<Acccsep IN Canenpar Case No. 
100 or 1910 on THE PILE OF THE ND Crass 
MAGISTRATE OF PALGHAT 
versus 
EMPEROR—Opposits Party. 


Inquest report—Refusal to sign—-No offence—Poweis 
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of Village Head—Criminal Procedure Code (Act F of 
1898), ss. 174 and 175. 
An inquest report is not a statement within the 
meaning of section 180 of the Indian Penal Code and 
~ refusal to sign snch a report is not an offence punish- 
able under the Penal Code. The village Head acting 
under sections 17-4 and 175, Criminal Procedure Code, 
has only the powers of a "Police officer specified in 
‘section 175. 


Case referred - for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Cod», by the #dditional Dis- 
` trict Magistrate of Malabar, in his letter 
dated 18th June 1910, Reference No. SA9M, 
‘of 1910. 

Order.—I agree with the District 
Magistrate that an inquest report is not a 
statement within the meaning of section 180 
of the Indian Penal Code and refusal to 
sign such a report is not an offence punishable 
under the Penal Code. 
holding that a Village Head acting under 
sections 174 and 175, Criminal Procedure 
Code, has only the powers of a Police officer 
specified in section 175. The conviction is 
accordingly set aside and the fine levied will 
be refunded. 

Oonviction set aside. 


(s. c. (1910) M. W. N. 367.) 
MADRAS HIGH COURT. 
SecoND Crvin ApprAaL No, 538 or 1908. 
July 19, 1910. 
Present: —Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
K. SESHADRI AIYANGAR—DEFENDANT— 
APPELLANT 
versus 
ARAYAR SRINIVASA CHARIAR ayo 
OTHERS— PLAINTIFFS— RESPONDENTS. 

Decree—Form of injunction. 

Where the plaintiffs had the exclusive right to sing 
or recite, the proper form of decree would be an 
injunction restraining defendants from interfering 
with the plaintiffs in their singing and reciting, 

Second appeal against the decree dated 
81st October 1908 of the District Court of 
Trichinopoly, in Appeal Suit No. 135 of 1907, 

‘presented against the decree, dated 28th 
March 1907 of the Court of the District 
Munsif of Srirangam, in Original Suit No. 424 
of 1905, h 

Mr. S. Gopalasami Iyengar, for the Appel- 
lant. 

Mr. T. Rangachari and Mr. V. Visvanatha 
Sastri, for the Respondents, 
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He is also right in, 
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MAHOMED IBRAHIM V. MEERA OOMMAL. 


Judgment,.—Both the lower Courts 
have found that according to the usage of 
this temple, the plaintiffs have the’ exclusive 
right they claim. Noattempt has been made 
to show that the evidence is insufficient to 
support the finding, which we according- 
ly accept. The District Judge has; however; 
granted the plaintiffs an injunction restrain- 
ing the appellant from allowing others- to 
sing or recite. We think this form of in- 
junction is open to objection, and that in the 
decree the words from interfering with the 
plaintiffs and the Ist defendant in their sing- 
ing or reciting of” must be substituted for 
the words -‘‘from allowing the members of 
the Adhyapaka Sangam to sing or recite.” 
Otherwise the decree is confirmed. The 
appellant will pay the respondents’ costs. 

Decree modified. 


(s. c. (1910) M. W. N. 368.) 
MADRAS HIGH COURT. 
Seconp Crviu Appa No. 658 or 1906. 
April 18, 1910. 
Present:—Myr. Justice Munro and Mr. istice 
Abdur Rahim. 
MAHOMED IBRAHIM SAHIB— 
DEFENDANT—ÅPPELLANT ~ 
VErSuUS 
Syed MEERA OOMMAL AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 244— 
Suit for partition by purchaser of co-parcener’s right, 

Where plaintiff purchased at a Court sale the 
undivided share in certain property and obtained 
joint possession of the property throngh Court and 
then brought a suit for partition and separate posses- 
sion of her share: Held, that section 244 was not abar 
to the suit. 

Second appeal against the decree of the 
District Court of Madura, in Appeal Suit 
No. 429 of 19 5, presented against the decree 
of the Court of the District Munsif of 
Pramakudy, in Original Suit No. 794 of 1904. 


Mr. O. V. Anantakrishna Iyer, for the 
Appellant.. 

Mr. T. V. Vaithinatha Iyer, for the Re- 
spondents. 


Judgment.—We think there should 
be an issue as to whether the suit is barred by 
section 244, Civil Procedure Code. We, 
therefore, direct the District Judge to return 
a finding on the issue after taking such fresh 
evidence as the parties may adduce on the 
isane, 
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The findings should be submitted in six 
weeks, and seven days will be allowed for 
filing objections. 

.[In compliance with the above judgment, 
the District Judge of Madura submitted the 
following ; 

FINDING. 

The High Court in this case has called: for 

a finding on the following additional issue: 


“Is the suit barred by section 244, Civil” 


Procedure Code?” 

Plaintiff’s cause of action is that she pur- 
chased at a Court sale-auction one-third un- 
divided share in certain property, that she 
ohtained joint possession of the property so 
purchased through the Court and was in joint 
enjoyment until the defendants interfered 
with her enjoyment. She, therefore, sues 
for partition and separate possession of 
her one-third share. This being the canse 
of action as clearly disclosed by the plaint, 
the issue on which I am asked to record a 
finding resolves itself into a point of law, 
which has already been decided by the ruling 
in the case of Yelumalat Chetti v. Srinivsaa 
Chetti (1). I follow that ruling and find that 
section 244, Civil Procedure Code, is not a 
bar to this suit. | 

This second appeal coming on for final 
hearing after the return of the finding of the 
lower appellate Court, the Court delivered 
the following 

Judgment.—aAccepting the finding, 
we dismiss the second appeal with costs. 


0) , Appeal dismissed. 
1) 29 M. 294. 


(s. c. (1910) M. W. N. 380.) 
MADRAS HIGH COURT. 
FULL BENCH, 

Seconp Civiu APPrAL No. 88 or 1907. 
August 16, 1910. 

Present:—Sic Arnold White, Kr., Chief 
Justice, Mr. Justice Krishnaswamy Aiyar and 
Mr. Jastice Ayling. 
IBURAMSA ROWTHAN AND OTHERS— 
PLAIntiFrs—~A PPELLANTS 
VETSUS 
THIRUMALAL MUTHUVEERA THIRU- 
VENKATASAMI NAICK AND OTHERS— 


Deven pants —Responpents. 
Hindu Law—Joint Hindu family~-Partial partition 
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‘~-Alienee from one co- arcener—dAlienation by the 
other co-parcener—Partition of the specific item, 


When certain items ‘of family properties are con- 
veyed.by one of two co-parceners of a Hindu family 
to a stranger for purposes not binding on the family, 
the alienee from the other co-parcencr of his share 
of the said properties may, without instituting u 
general suit for partition of the entire family property, 
maintain an action for the partition of his share in 
the said items. 


A member of an undivided Hindu family cannot 
cnforce a partial partition against the other members 
of the family. b 3 


A stranger purchasing the interest of one or more 
members of the family in certain items of family 
property cannot enforce a partition of those items 
only against the will of the other members without 
suing for a general partition of the entire family 
property. 


A member of an undivided family can sue for his 
sharein the item alienated to a stranger without 
asking at the same time for a general partition of tho 
entire family proporty. The existence of any equities 
in favour of the purchaser does not entitle him to 
resist the claim of the members ‘not honnd by the 
alienation for possession. 


Second appeal against the decree, dated 
14th September 1906, of the Subordinate 
Judge’s Court of Madura, West, in Appeal 
Suit No. 19 of 1906, presented against the 
decree, dated 13th October 1905, of the Court 
of the District Munsif of Periakulam, in 
Original Suit No, 322 of 1905. 


Defendants Nos. Land 2 are brothers and 
co-parceners, Defendant No. 1 sold the plaint 
property to the 3rd defendant as his own, 
Defendant No. 2 alleging the property to be 
the joint property of the family sold his half 
share in the plaint properties to the plaintiff 
and plaintiff brings this suit to recover a half 
of the properties. The defendants Nos, 1 and 
3 deny that there is any joint family of defen- 


- dants Nos. 1 and 2 and allege that they had 


long become dividedand that the plaint proper- 
ties belonged exclusively to the Ist defendant, 
Plaintiff and 2nd defendant allege that there 
are other proparties belonging to defendants 
Nos. 1 and 2. On that admission the Courts 
below have dismissed the suit saying that 
it is one for partial partition and hence bad. 
The plaintiff preferred this second appeal. 


Mr. T. R. V. Sastri, for the Appellants, 


Mr. L. Narayana Iyer, for the 3rd and 4th 
Respondents, 
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ORDER OF REFERENCE TO A 
“WULU BENCH. 

In this case the lst and znd defendants 
are members of a joint family owning several 
items of property in common. tome of the 
items had been sold tothe 3rd defendant by 
the Ist. The plaintiff, having purchased the 
2nd defendant's interest in the said items, 
sues for partition. The Courts below have 
dismissed the suit as one for a partial 
partition and, therefore, not maintainable. 
The plaintiff appeals. Itis an accepted rule 
of the Hindu Law that a suit for partition 
should embrace the whole family property— 
See Mayne on Hindu Law, page 668 (7th 
Fiditicn). “No tenets of the Hindu Law have 
been cited nor have we discovered any as re- 
gards the foregoing rule. The rule in Manu, 
Chapter TX, verse 47 “once is the parti- 
tion of an inheritance made” does not 
deal with suits for partition whether of 
the whole or of portions of the com- 
mon property but only forbids the re-open- 
ing of a partition once made. Kulluka 
Bhatta makes this clear in his com- 
mentary on the verse. That it only relates 
to the prohibition of re-opening the parti- 
tion is made further clear by the fur- 
ther directions contained in the same 
verse “once is a maid given in marriage 
and once does a man say I will give.” 
Verse 218 of the same Chapter of Manu, 
which provides for the partition of pro- 
perty afterwards discovered, does not ne- 
cessarily lead to the inference that a 
partition must be complete—See Smriti 
Chandrika, Chapter 14, paragraph 10. It 
cannot be denied that it is open to the 
members of a joint family by mutual con- 
sent to divide the properties piece-meal. 
The prohibition, therefore, against a partial 
partition, though administered as a part 
of the Hindu Law, is morea creature of 
judiciary law than of the Hindu law-givers. 
As observed by West and Buhler in their 
Digest of Hindu Law, page 700—‘“Though 
partial division is of very frequent oc. 
currence in practice, the Law books do 
not contain any special rules on the subject.” 
It ison general principles and actual deci- 
sions, as observed by the same authors, 
that the rule against a partial partition is 
based. It will be seen from the cases 
collected by Mayne in note (2), at page 668 
and by West and Bubler in note (e), at 
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page 699 that the Courts have always re- 
fused to make a partial partition at the in- 
stance of one co-parcener against others; nor 
is the rule confined to co-parcenary property. 
Even where the parties are only co-sharers 
or tenants-in-common, partition of certain of 
the items only has been ordinarily refused. 
See Parbati Churn Deb v. Adn-ud-deen (1) 
and Ramasami Chetty v. Alagtrisami Chetty 
(2); though, if it could be effected without 
much inconvenience to other sharers, a 
partial partition has not been held to be 
absolutely barred. See Radha Kanta Shaba 
v. Bipro Das Roy (8), Syed Habibur Rasul 
Abul Faiz v. Ashita Mohan Ghosh (4), Uma 
Sundari Debi v. Benode Lal Pakrashi (5), and 
Appeals Nos. 183 and 84 of 1907. The 
question, however, is more complicated where 
a stranger has become the purchaser of the 
interest of one of the co-parceners. In 
this case different views have been held 
according as the suit is by the stranger 
purchaser to obtain possession of the share 
of the vendor by partition or by the member 
of the family against the stranger to recover 
his share of the property alienated. In 
Venkata Rama v. Meera Labai (6), Ventayyt 
v. Lakshmayya (7) and Palani Konan v. Mast 
Konan (8) a suit for partial partition by the 
purchaser of a co-parcener in one item of 
family property was held not maintainable. 
The principle of these cases has been stated 
tobe that, as no member of a joint Hindu 
family can predicate for himself that heis en- 
filled to a particular share until partition, 
so he cannot also claim any particular part or 
a share in any item of the family property 
as his own until a partition is effected and 
the purchaser of his interest can only be 
assigned any property as representing the 
share of his vendor after all the accounts 
between the members of the family are 
adjusted and the mutual equities ascear- 
tained, In Appovter v. Rama Subba Aiyan 
(9) Lord Westbury delivering the judgment 
of the Judicial Committee made the well. 
known observations about the character 
of a joint Hindu family—‘‘According to 

(1) 7 0. 577; 9 ©. L, R. 170. 

(2) 27 M. 861; 14 M. L. J. 14; 28 A. 39. 

(8) 1 ©, D. J. 40. 

(4) 12 C. W. N., 640. 

(5) 34 ©. 1026. 

(6) 13 M. 275. 


(7) 16 M. 98. 
(8) 20 M. 243, (9) 11 M. I, A. 75; 8 W. R. 1 (P. C.) 
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the true notion of an undivided family in 
Hindu Law, no individual member of that 
family, whilst it remains undivided, can 
predicate of the joint and undivided pro- 
perty that he, that particnlar member has 
a certain definite share. No individual 
member of an undivided Hindu family 
could go to the place of the receipt of the 
rent and claim to take from the Collector 
or receiver of the rents a certain definite 
share. “ * * But when the members 
of an undivided family agree among them- 
selves with regard to particular property 
that it shall thenceforth be the subject 
of ownership in certain defined shares, 
then the character of undivided property 
and joint enjoyment is taken away from 
the subject-matter so agreed to- be dealt 
with.” It is on this principle that the 
alienee of the interesi of one member of 
the co-parcenary or even of the interest 
of a sharer in common property has been 
held not entitled to sue for tne partition of 
the item alienated, without a general partition 
of the entire common property. It has, how- 
ever, been held that when a sharer in co- 
parcenary property sues an alienee from 
another co-parcener, of his interest in a 
portion of the common family property, he 
is entitled to recover his share in the pro- 
perty alienated. See Venkatichella Pillay v. 
Chinnatyt Mudaldar (10). Chinna Nanyasi v. 
Suriya (11) and Subramanya Chettyar v, 
Padmanabha Chettyoar (12). It may at first 
sight seem difficult to account for the 
difference. It may ba asked why should 
thera not be equities amongst the members 
of the family to be adjusted which might 
result in the alienee getting no portion of 
the property transferred to him. It may 
als be asked why should not the equity in 
favour of the purchaser require the assignment 
ot the entire property, and not merely of a 
share to the purchaser. There is authority in 
favour of the purchaser’s equity being so 
worked out, See Koer Hasmat Rai v. Sunder 
Das (13) and Adyyagart Venkata Ramayya v. 
Atyyagart Romayya (14). But if the pur- 
chaser of the interest of a co-parcener in 
a part of the family property, has not sued 
to enforce a partition and the assignment 

(10) 5 M. H.C. R. 1€6. 

(11) 5 M. 196. 


(13) 11 ©. 898. 
(14) 25 M. 63Jat p. 718. 


(12) 191M 267. 
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of the whole of the items alienated in 
consequence of the equities in his favour, 
the other co-parceners are not precluded 
from recognising the transaction as valid 
to the extent of the share of the alienor, 
and seeking a division of their shares in 
the property transferred, reserving for a 
future occasion the enforcement of their 
right to a partition of the remaining com- 
mon family property. The authority of 
the Madras cases above referred to has 
been too well established to be questioned 
at this time of the day. A difficulty, however, 
has been felt as regards cases where all 
the co-parceners have severally’ alienated. 
their respective interests in some items of 
common family property. In Subdbarazw v. 
Venkataratnam (15) it was pointed out that a 
suit between purchasers of the interest of the 
co-parceners is not governed by the principle 
of the decision in Venkatarama v. Meera Labat 
(6) against the purchaser of the interest of 
the sharer in some items of family properties 
suing for a partial partition. In that case, 
however, the plaintiff purchaser had acquired 
the title of all the co-parceners and sued to 
eject a mortgagee with possession of the 
moiety of one of the sharers and the suit was 
not one for a partition. In Kadegan v. Periya 
Munusami (16), ib was held that the alienee 
from one member of the co-parcenary of his 
interest in some of the family properties 


. could sue for partition of his vendor’s share 


against a purchaser in Court sale of the 
interest of the other co-parcener. These 
cases rest on the principle that, as the co- 
parcener could sue the stranger for his share 
of the items conveyed by another co-parcener, 
he could transfer that right to another by dis. 
posing of his share in the property to that 
other. The case of Kristuyya v. Narasimham 
(17) ig not reconcilable with this principle 
That decision proceeds on the ground that 
the alienees from each co-parcener cannot 
get their rights ascertained until the equities 
between the alienors are adjusted. We must, 
therefore, refer, for the opinion of the Fall 
Bench, the following question: — “Whether 
when certain items of family properties are 
conveyed by one of two co-parceners of an 
Hindu family to a stranger for purposes not 
binding on the family, the alienee from the 

(15) 15 M. 234. 

(16) 13 M. L, J. 477, 

(17) 23. M..608, 
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other co-parcener of his share in the said 
properties may, without instituting a general 
suit for partition of the entire family pro- 
perty, maintain an action for the partition 
of his share in the said items.” 

Mr. T. R. Venkataramasastri (Mr. R. Ranga- 
sami Acyangar with him) for Appellant:— The 
decisions of this Court have established 
the following propositions. One co-par- 
cener cannot sue another for partition 
of some only of several items of property. 
The transferee of any property or share 
thereof from one co-parcencer is subject to 
the same disability and can, therefore, bring 
only a general suit for partition. When such 
mn transfer has been made, the other co- 
parcener can bring a suit for partition and 
recovery of his share of the alienated 
item only. This is 
katachella Pillay vw. Chinnaiya Mudaliar 
(10), Chinna Sunyast vy. Suriya (11) and 
Subramanya Chettyar v. Padmanabha Chettiyar 
(12), referred to in the order of reference. 
There are two other cases supporting the 
conclusion, Appeal No. 39 of 1906 and in the 
case of Bunwart Lal v. Daya Shanker (18). 
This is too well established to be questioned. 

[Krishnaswamt Adyar, J—The respondent 
may question it. | 

The referring order states this to be beyond 
question and the only matter referred to the 
Full Bench is whether in the last case 
mentioned, the other co-parcener’s alienee 
will have the same right to bring a suit 
limited to the alienated properties. 

[Krishnaswamt Adyar, J.—The respondent 
may attack the decisions, ifnecessary. Butit 
may be taken to be settled until the decisions 
are attackud. | 

Taking the 3rd proposition as settled by 
decisions, it is contended that the co- 
parcener’s alienee has the same right as the 
co-parcener himself. This is doubted on 
account of the decision in Kristayya v. 
Narasimham (17); Kristayya v. Narasimham 
(17) is capable of explanation and is not 
necessarily inconsistent with the appellant’s 
case. The first alienation by co-parcener 
was for alleged family necessity. The 
question of necessity or no necessity will 
have to be decided and the alienation may 
be held wholly valid or it may be set aside 
subject to conditions imposed on the co. 


parecner, which will be determined by the 
(18) 13 C. W. N, 815; 1 Ind. Cas. 670, 


supported by Ven- - 
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statement of account between the brothers. 
Kristayya v. Narasimham (17) did not decide 
that the co-parcener could bring a suit for 
partition of the alienated property only but 
that his transferee could not, but proceed 
npon the ground thatthe plaintiff there could 
not bring the suit because his vendor could 
not bring such suit, In this case no such 
equity arises, because the lst defendant sold 
the property as hisown andif that is false, 
the 2nd defendant can recover his share un- 
conditionally and so can the plaintiff. If 
Kristayya v. Narasimham (17) went further, 
I submit it is opposed to other authorities 
and is wrong. 

[Scr Arnold White, C. J.—The final decision 
in the case was that the suit was not one for 
partial partition. | 

[Krishnaswami Atyar, J.—Do you contend 
it is obiter ?] 

The final decision shows that the point 
need not have been decided; but the decision 
cannot be said to be obiter. z 

[Krishnaswami Aiyar, J:—The explanation 
suggested for Kristayya v. Narasimham (17), 
is not satisfactory. Ifthe equities which arose 


“there, required a general suit why can it not 


be said that the general equities in every 
suit between brothers will always require a 
general suit for partition, and again why 
cannot the equities be adjusted in the swt 
confined to the alienated properties only ?] 

p That the possibility of there being a ques- 
tion of general equities will not bar a partial 
partition at the instance of the other 
co-parcener is, what is laid down in the cases 
already cited. The equities in the case of 
Rristayya v. Narasinham (17) are not general 
equities incidental to all suits for partition, 
but equities in reference to the particular 
alienation impugned there. The second 
suggestion of confining the suit to the pro- 
perty but taking the equities into consider- 
ation, was actually adopted in B. P. J. 250 
of 1883 referred to in the case of Shivmur- 
teppa v. Virappa (19). On the other side are 
Subbarazu v. Venkataratnum (15) and Kade- 
gan v. Periya Munasami (16). 

[Krishnaswami Aiyar, J—(To the Advocate- 
General) Do you contend that ifthe 3rd pro- 
position was right, the fourth does not 
follow ?] 

[Advocate-General:—I don’t contend that 
but I will attack the third proposition ?] 
(19) 24 B. 128. 
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The first decides obiter, and the 2nd direct- 
ly decides that where one co-parcener 
alienates specific property, the other co-par- 
cener’s alienee can bring a suit for partition 
of that property. 

[Krishnaswami Atyr, J.—Is there a dis- 
tinction between alienation of a whole item 
anda moiety of it?] ih; 

Ib is submitted not, because if the aliena- 
tion of the whole is not valid, it cannot be 
valid only as to half. All the cases are cases 
of invalid alienations of whole. : 

[Krishnaswami Adyr, J.—The difficulty 
is that a co-parcener has not according 
to the correct view of the law, a definite 
share of each item. 

Where there is no alienation, it is correct. 
Appovier v. Rama Subba Aiyan (9) went even 
further, and held that he had not a definite 
share even of the whole. But when there 
is an alienation, the other co-parcener may 
repudiate it entirely, and drive the alienee 
to a suit for partition, or may affirm it as to 
alienor’s share, and sue to recover his own 
share. Such affirmation of the validity of 
the alienation as to alienor’s share, amounts 
to partition of that item, Chinna Sanyasi 
v. Suriye (1) and Subramanya Chettyar v. 
Padmanabha Ohettyar (12). 

[Rrishnaswami Aiyar, J—-Why should 
there be a distinction between the case 
of a suit by the alienee, and the suit of a co- 
parcener?] 

It is established that until the alienee sues, 
the other co parcener has this option, There 
is a decision of the Privy Council in Suraj 
Bansi Koer v. Bheo Pershad Singh (20), in 
which a sale of one property as the father’s - 
property was held valid only as to his share, 
and although there were other properties of 
the family, the transferee was given not as 
much of the property as could be allotted to 
the father on partition, which willbe more 
than, one-third but a definite one-third of 
that property. 


INDIAN 


[Krishnaswami Aiyar, J:—That can hardly 
be taken to be a decision. The point was 
not raised. ' 


Mr. P. 8S. Stvasami Atyar (Advocate-Gener- 
al):—The decisions relied on in support 
of-what was called the 3rd proposition are 
wrong, and they have not been alive to the 
duty of doing equity to the purchaser by 

(20) 5 0, 148; 4 0. L. R. 226; 6 I. A. 88. 
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allotting if possible, the alienated property to 
the alienor’s share. a 

[Str Arnold White. O. J.—~Is it not too late 
to question the series of decisions? | 

[Krishnaswami Aiyar, J:—They have stood 
for 40 years now. | 

These decisions have been shaken by 
recent decisions. They have not uniform- 
ly held the ground. Venkatachella Pillay v. 
Ohinnatya Mudaliar (10), went upon the 
erroneous view that a co-parcener had a 
definite share of each property; Azyyagarz 
Venkata Ramayya v. Atyyagart Ramayya (14) 
states what is now the law. The duty of 
allotting the whole property to the purchaser 
is now settled; Chinna Sanyasi v. Suriya 
(11) does not advert to it. 

[Krishnaswami Aiyar, J:—What is the 
equity? When does it arise? Some of 
the decisions speak vaguely but no definite 
statement is found in any case as to when it 
can arise, } 

The conditions are laid down in a case in 
Udaram Siaram v. Ranu Panduji (21), and 
since followed in all the cases, and Sir 
Bashyam Iyengar, J., states the result in 
Chinna Sanyasi y. Suriya (11). 

[Krishnaswani Aiyar, J—Assuming you 
have an equity and claim it in a general 
suit for partıtion, how can you compel a person 
to břing a suit for general partition in order 
to give you a right to work out your equity. 
Until you bring such a suit, the other co- 
parcener may recover his prima facie 
share. | 

The transferee was in possession, and need 
not sue for the property. It is the other 
party that must sue for partition. Just 
as the co-parcener’s possession of a specific 
item was not wrongful, the transferee’s pos- 


_ session is nop wrongful either, and he need 


not sue as plaintiff for what he has got 
already. 

[Mr. T. R. V. Sastr?:—The transferee’s pos 
session is nota rightful possession. See in 
the case of Deen Dyal Lal v. Jugdeep Narain 
Singh (22) Suraj Bunsi Koer v. Sheo Pershad 
Singh (20); and Hardi Narain Salm v. Ruder 
Perkash Misser (23), in which possession was 
given to the co-parconers and even the 
alienee in possession was driven to a regular 
suit. 

(21) 11 B. H. C. R. 76. 


(22) 3 C. 198; 10. L. R. 9; 4 I. A. 247. 
(23) 100, 626; 111, A. 26. 
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That is because no partition had been made 
and the purchaser could not be given any 
part of it until he brings a suit for parti- 
tion and in those cases, the alienee could 
not in any event be entitled to the whole of it. 

[Krishnaswamt Aiyar, J—Nor can the 
plaintiffs in those cases have the whole, 
and the scit for the whole must be dis- 
missed, except on the view that the alienee 
has no right to possession but must sue for 
partition. | 

Assuming that the co-parcener should 
not be compelled to bring a suit for general 
partition, his alienee may well be asked to 
bring a general suit, 

[Krishnaswamt Aiyar, J.—I thought that 
you conceded that what the co-parcener 
could have done his alienee could do.: 

Mr. T. R. V. Sastry in reply:—Sir Bhash- 
yam Iyengar, J., was dealing with a general 
suit for partition by the alienee, and was 
not doubting the series of cases. The same 
Judge decided in the case of Kadegan v. 
Periya Munusami (16). Both parties are 
transferees and the same equity can be 
invoked by both parties. 

OPINION. 

Krishnaswami Aiyar, J.—The facts are 
sufficiently set out in the order of reference. 
It is unnecessary to recapitulate them here. 
We may begin with the proposition that a 
member of an undivided Hindu family cannot 
enforce a partial partition against the other 
members of the family. That is not disput- 
ed. The next proposition which is also 
beyond question is that a stranger purchas- 
ing the interest of one or more members 
of the family in certain items of family 
property, cannot enforce a partition of these 
items only, against the will of the other mem- 
bers’ without suing for a general partition 
of the entire family property. The principle 
of this rule is that there may be equities 
which those other members have against the 
vendor of the plaintiff, which can only be 
worked out in a general suit for partition, and 
in.working ont those equities, the plaintift’s 
vendor, and hence the plaintiff may be assign- 
eda different item from the item he purport- 


ed to buy, or even a smaller share 
than those items represented. We come 
next to the suit by a member of the 


family against the purchaser of part of 
the tamily property for the recovery of 
his share in the part alienated, without 
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claiming a division of the entirety of the 
family property. Such a suit has been beld 
to lie ina series of cases as pointed out in the 
referring order. We may add two further 
cases in support of the same view in Appeal 
No. 39 of 1906 and Bunwart Lal v. Daya Shum- 
ker (18). I£ this view be correct, the learned 
Advocate-General does not impugn what is 
almost a covollary from it, that the purchaser 
from a member of his share of property alie- 
nated by others, can sue the alienees of 
those others for the share of his vendor 
in that property, unless the alienation bound 
the entire family interest. The reasoning in 
Subbarazu y. Venkataratnam (15)and Kadegan 
v. Periya Munusami (16) fully supports this 
inference. But the learned Advocate-General 
disputed the correctness of the rule that a 
member of an undivided family could sue for 
his share in the item, alienated toa stranger 
purchaser of that item, without asking at the 
same time for a general partition of the entire 
family property. The authorities laying it 
down he challenged as unsound and as opposed 
to the view expressed in Udaram Sitaram v. 
Ranu Panduji (21), and in Atyyagri Venkata 
Ramayya v. Aiyyagari Ramayya(14), that the 
equities of the purchaser might entitle him to 
the whole property purchased by him, and 
not merely to the share of his vendor, and 
that he could, therefore, insist on a general 
partition of the whole property of the family 
as the only means of working out these equi- 
ties. Those cases, however, do not lay down 
that the member of the family suing for hig 
share could be driven by the purchaser from 
another sharer to institute a suit for general 
partition. They are only authority for the 
position, that in a suit for general partition, 
the purchaser could claim to have the equities 
so adjusted that the entire item bought by 
him might be assigned to him as for his ven- 
dor's share. The decision in Koytstyya v. 
Narasimbam (17) does not qnestior the correct- 
ness of the chain of authorities laying down 
the rule, thatit is competent to a member to 
sue the purchaser from another member for 
his share in theitems sold In that judgment 
there is only reference to one of the cases es- 
tablished in the rule namely Subaramania Chet- 
tiar Y, Padmanabha Ohettiar(12), and that also 
not as bearing on the rule mentioned. There 
was no intention to depart from the principle 
on which Subbarazu v. Venkotaratnam (15) 
had been decided for that case is evidently 
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referred to with approval, It was apparently 
assumed that the equities between the mem- 
bers of the family who were all parties would 
have to be gone into in that case, having re- 
gard to the pleadings. We cannot, therefore, 
treat that case as any authority in support of 
the learned Advocate-General. Indeed he 
made no attempt to rely on it. It may also 
be pointed ont that in view of the final result 
of that case on the finding that the family 
had no property besides that in suit, the ob- 
servations as to the form of the suit became 
unnecessary. We should feel disinclined to 
depart from a long established rule as to the 
proper method of working out the rights of 
members of an undivided family against stran- 
gers who have acquired the interest of other 
members, even if we were not satisfied as to 
its soundness. But our attention has been 
drawn by.the learned Vakil for the Appellant 
to the form of decree in two decisions of the 
Privy Council Suruj Bunsi Koer v. Sheo Persad 
Singh (20) and Hardi Narain Salm v. Ruder 
Perkash Misser (23). In these two cases the 
suits were instituted by the sons against a 
purchaser in execution of decree against the 
father. It was held that the proper decree was 
to confirm the plaintiffs’ possession of the pro- 
perty, or.to decree to them possession of it 
against the purchaser, leaving it to the pur- 
chaser to work out the rights which he has 
acquired by “means of a partition Suraj 
Bunsi Koer v. Sheo Persad Singh (22). Their 
Lordships added a declaration in each case 
that the purchaser had acquired the interest 
of the judgment-debtor, and “was entitled to 
take proceedings to have ib ascertained in 
partition.” Hardi Narain Salm v. Ruder 
- Perkash Misser (23) and Suraj Bunsi Koer v. 
Sheo Persad Singh (20). In Deen Dayal’s cuse 
(22) which was asuit of a similar character, 
but where the father too was alive anda 
party to the suit, the same decree for posses- 
sion was made, with a like declaration in 
favour of the purchaser. These decisions are 
clear authority forthe position, that the ex- 
istence of any equitiesin favour of the pur- 
chaser does not entitle him to resist the claim 
of the members not bound by the alienation 
to possession. In Madras where the share of 
the members not affected by the alienation 
has been allowed to be recovered, there is no 
reason for refusing the more united prayer 
for possession of that share. We must answer 
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the question referred to us in the affirmative. 
White C. J.—I agree. 
Ayling, J.—T agree. 





(s. ©. (1910) M. W. N. 388.) 
MADRAS HIGH COURT. 
Secoxp Civit Appran No. 1158 or 1907. 
May 4, 1910. 

Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
PARAPURATH KALLIANI AMMA— 
PLAIntTiFF—APPELLANT 
versus 
A. CHINNAN alias MAMMAD 


ROWTHEN—DEFENDANT— RESPONDENT. 

Relief against forfeiture—Iransfer of Property Act 
(IV of 1882), s, 114. 

Section 114 of the Transfer of Property Act, 
though it does not in terms apply, may be taken 
as a correct statement of the law even in cases 
of forfeiture not governed by it. 

Narayana Kamti v, Handu Shetty, 15 M, L. J. 210, 
referred to. 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 
at Palghat, in Appeal Suit No. 629 of 1906, 
presented against the decree of the Court of 
the District Monsif of Ottapalam, in Original 
Sait No. 205 of 1905. 

„Mr. J. L. Rosario, for the Appellant. 

Mr. T. R. Ramachandra Iyer, for the Res- 
pondent. 

Judgment.—tThe Subordinate Judge 
is of opinion that the 1st defendant is entitled 
to be relieved against forfeiture as a matter 
of course. Section 114 of the Transfer of 
Property Act, though if does not in terms 
apply, may be taken as a correct statement 
of the law even in case of forfeiture not 
governed by it. The cases of Narayana 
Kamtt v. Handu Shetty (1), refers to certain 
cases in which relief willnot be given. If the 
facts found against the Ist defendant by the 
Munsif are accepted, we do not think there is 
any case for relief. The Subordinate Judge 
will return findings on issues Nos. 1 to 5, on 
the evidence of record. Findings should be 
submitted within six weeks from this date, 
and seven days will beallowed for filing ob- 
jections. 


In compliance with the order contained 
in the above judgment, the Subordinate 
Judge submitted the following 


(1) 15 M. L, J. 210, 
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lam asked to submit findings on Issues 
Nos. 1 to5. I will consider Ist to 3rd Issues 
separately, and 4th and 5th issues jointly. 

2. Ist dssue:—I agree with the District 
Munsif that the Tank No. 6 mentioned in 
this issue belongs to the plaintiff, 

3. 2nd issus:—Ib cannot ba said that 
there was valid tender of rent.at all. The 
arrears of rent.due to the plaintiff amounted 
to 173 paras of paddy. The Ist defendant 
sent to the plaintiff the value of 113 paras of 
paddy only. The plaintiff was not bound to 
accept it. Exhibits IL and I-a prove the 
tender and the refusal. The issue is found 
for the plaintiff. = 

4, 3rd tssue:-——-The District Munsif has 
given good reasons for holding that the 
trespass referred to by the Ist defendant 
was an act of collusion, and that it was the Ist 
defendant. and plaintiff's cousin Ravuanni 
Panikar that instigated the commission of 
it by the 2ad defendant. . 

There cn ba no doubt under such cir- 
cumstances that the trespass was a mere 
sham, and that Ravunni Panikar was respon- 
sible both for prosecution and the defence, and 
that his object was to cause loss to the plain- 
tiff by getting the rent reduced, and by secur- 
ing at the same time for the 1st defendant the 
full period of 12 years allowed tohim. There 
is also the fact that no rent is fixed for the 
tank in Exhibit A. The rent stipulated in it 
is for the paddy lands. I find this issue also 
tor the plaintiff. 

5. 4th and 5th ¢ssnes:—Exhibit A express- 
ly provides that the lands should be 
surrendered irrespective of the period 
allowed, if rent is in any year ab all left in 
arrears. It is clear from the evidence in 
this case that the lst defendant failed to 
pay to the plaintiff the full rent for 1080 
(1904—1905). 

Judgment. —We accept the findings, 
and in modification of the decrees of the 
lower Courts we decree the plaintiff's claim 
with costs throughout, 


Appeal allowed. 
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(s. o. 13 0. C. 177. 
OUDH JUDICLAL COMMISSIONERS 
COURT. 

Miscetraxeous Civin APPEAL No. 8 or 1910. 
March 11, 1910. 
Present:—Mr. Chamier, J. C., and 

Mr. Evans, A. J. O. 
SHEO RATAN DAS—P.arnviev—APPELLANT 


versus 
“AUDHESH NARIAN—Derenpayt , 
— RESPONDENT. 


Civil Procédure Code (Act V of 1908), s. 92— Suit 
against Mahant of Gaddi--Jurisdiction. 

The appellant instituted this suit against the re- 
spondent who was admitted to have been for years 
Mahant of the Gaddi alleging various breaches of 
trustand asking for removal of the respondent from 
hig trusteeship and for a declaration that the property 
entered in the schedule tothe plaint was trust pro- 
perty: 

Held, that the case came within section 92 of Act 
V of 1908 and, therefore, under sub-section (1) of the 
section the suit could not be entertained unicss 
instituted in conformity with the provisions of the 
sub-section. , 

Appeal against the order of T. K. Johnston, 
Esquire, Additional Judge, Sitapur, dated Gth 
December, 1909. 

Mr. H. C. Duti, for the Appellant. 

Rai Bahadur Sri Ram, for the Respondent. 

Judgment. —This is anappeal against 
an order of the Subordinate Judge of Tehsil 
Biswan, directing a plaint presented to him 
by the appellant to be returned to the appel- 
lant for presentation to the proper Court. The 
appellant’s case as stated in the plaint 
is:—That one Santokh Dass founded a Gadde 
at Mauza Bhainsidih in the Sitapur district ; 
that the sixth or seventh in descent from 
Santokh Dass was one Bhagwat Dass, who 
was Mahant of the Gaddi for several years 
and died on July 28th, 1899; that the appel- 
Jant according tothe rule of descent appli- 
cable to the Mahantship of the Gaddi was 
entitled to succeed Bhagwat Dass, but the 
respondent’s father set up on behalf of the 
respondent a Will said to have been executed 
by Bhagwat Dass afew days before his death, 
and on the strength of that Will the respond- 
ent obtained possession of the Gaddi and 
was installed as Mahant; that the appellant 
brought a suit in forma pauperis against the 
respondent, which was compromised in June 
1901, one of the terms of the compromise 
being that the respondent should remain in 
possession of the Qaddi as Mahant; that 
for several years the compromise was acted 
upon, but four or five years ago the respond- 
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ent became of immoral character and has 
done various acts which disgrialify him’ for 
the appointment of Mahant, in particular he 
has kept a woman in the PTrakurdiwira, has 
removed ornaments from the idols, has 
encumbered the properay and is destroying 
parts of it. The appellant, therefore, prayed 
“that it might be declared that the property 
specified in the schedule to the plaint belongs 
to the Gaddi'and not to the respondent; 
secondly, that it may be declared that the 
appellant is the Mahant of the Gaddi; and, 
thirdly, that an injunction be issued to the 
respondent directing him to give up posses- 
sion and management of the property and 
to allow the appellant to look after it as 
Mahani. The Subordinate Jadge being of 
opinion that some of the reliefs claimed fell 
within section 92 of the Civil Procedure Code 
returned the plaint for presentation to the 
proper Court. Counsel for the appellant does 
not deny that some at least of the reliefs 
claimed in the plaint come within section 92 
of the Code. He contends on the authority of 
Budree Das v. Chooni Lal (1), that section 
92 is not mandatory but only permissive, and 
does not affect the appellant’s right to 
maintain his suit in the Court of the Subordi- 
nate Jadge. The judgment in the case referred 
to shows that there has been great conflict 
of opinion on the question whether section 
539 of Civil Procedure Code of 1882 was 
mandatory or merely permissive. Sub-section 
2 of section 92 of the present Code expressly 
enacts that save as provided by the Religious 
Endowments Act, 1863, no suit claiming any 
of the reliefs specified in sub-section (1), 
shall be instituted in respect of any such 
trust as is therein referred to excepting in 
conformity with the provisions of that sub- 
Section. 1f, therefore, the case comes within 
section 52, the order of the Court below is 
correct, The appellant admits that the 
respondent has been for years Mahant, that is 
to say, trustee of the Gadd. He alleges 
various breaches of trust, and asks for the 
remoyal of the respondent from his trustee- 
ship, and for a declaration that the property 
in the schedule to the plaint is trust property. 
Thus the case comes within section 92. The 
appeal, therefore, fails and is dismissed with 
costs. 


Appeal dismissed, 
(1) 88 C. 789 ; 10 0. W. N. 581. 


(s. c. 13 0. C. 179.) ` 
OUDH JUDICIAL COMMISSIONER'S 
' COURT. 
Seconn Civit Appear No. 76 or 1910, 
April 15, 1910. 

Present: ~My. Chamier, J. C. 
KANHAYA BAKHSH PANDE 
—PraIntirr—AP-ELLANT 
verses 
SHEONANDAN SINGH AND OTHERS 
— DerENDANTS— RESPODENTS, 
Limitation Act (XV of 1877), s. 20, application of-- 
Swit for recovery of a debt or legacy —Swit for possession 

of property. 

The first part of section 20 of the Limitation Act 
applies only to suits for the recovery of a debt or 
legacy and does not apply to a suit for possession of 
property. Nor does the second part of the section 
apply to a suit for possession. - 

Appeal against the decree of Saiyad Sharaf 
Ali, Subordinate Judge of Sultanpur, dated 
13th December, 1909, upholding the deeree 
of Babu Mathura. Prasad, Additional Munsif 
of Sultanpur, dated 28th August, 1909. 

Mr. Rudra Dut Sinha, for the Appellant. 

Judgment.—this was a suit for 
possession of the property mortgaged to the 
plaintiff by a deed, dated April 2nd, 1895, 
which provided that, if principal and interest 
were not paid up by December 2nd, 1895, 
the plaintiff should be entitled to take 
possession of the property mortgaged. The 
mortgagors-defendants admittedly failed to- 
pay up the principal and interest by the 
date last mentioned, and the suit is, therefore, 
prima facie, barred by limitation under article 
135 of the first Schedule to the Indian 
Limitation Act. Bat the defendants rely 
upon a payment of interest made by them in 
1898, and they contend that in consequence 
of this payment, a new period of limitation 
began to run under section 20 of the Indian 
Limitation Act. The first part of section 20 
of the Indian Limitation Act applies to debts 
and legacies, and provides that where interest 
on a debt or legacy, or part of the principal 
of a debt is paid before the expiration of the 
prescribed period, a fresh period of limit- 
ation shall be computed from the time when 
the payment was made. This is subject to a 
proviso which does not affect this case. It 
seems to me quite clear that the first part of 
section 20 does not apply to a suit for 
possession of property. It applies only to 
snits for the recovery of a debt or legacy, 
The second part of section 20 admittedly hag 
no application to the present case. In my 
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opinion the Courts below were clearly right 
in holding that this suit. was barred by limit- 
ation. 
I dismiss this appeal. 
' Appeal dismissed. 


(s. c. (1910) M. W. N. 391.) 
MADRAS HIGH COURT. 
Civin APPEAL AGAINST APPELLATE ORDER 
No. 61 or 1909, 
August 5, 1910. 
Present:—Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
RAMAPPAYA—Pratnmer—APPELLANt 


TETSUS 
CHARDA BHATTA—Derexpaxt— 
RESPONDENT, 


Decree— Conditional on payment of money—Execution 
-Three years from the date of decree—Limitation. 

Where a decree directed ihe defendant to surren- 
der the land to plaintiff on his paying a certain sum 
for improvements and an application was made more 
than three years from the date of the decree: Held 
that it was time-barred. 

Rungiah Gownden § Co. v. Nanjappa Row, 26M. 
780; 138 M. L. J. 412, followed, 

Chhedi v. Lalu, +4 A. 800; A. W. N.3(1902) 60; not 
approved, 

Appeal against the appellate order of the 
District Court of South Canara, dated 
the 3lst March 1909, in Appeal No. 337 of 
1907. 

Mr. B. Sitarama Rao,-for the Appellant. 

Mr. K. P. Madhava Rao, for the Respcnd- 
ent. 

Judgment.—tThe decree directs the 
defendant to surrender the garden, on the 
plaintiff paying him Rs. 767 for improve- 
ments. He might have paid this at any time 
after the decree, and his application for deli- 
very more than three years from the date 

. of the decree is, therefore, time-barred. We 
agree with the observations of this Court in 
Rangiah Gouaden § Co. v. Nanjappa Row (1), 
and are not prepared to follow the decision 
ofthe Allahabad High Court in Chhedi v. 
Lalu (2). This appeal is dismissed with 

` costs. 
Appeal dismissed. 

od. 412, 


(1) 26 M. 780; 13 M. L 
300; A. W. N. (1902) 60. 


(2) 24 A. 
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PUNJAB CHIEF COURT. 
Seconp Ovin Arrear No. 311 or 1909, 
July 15, 1910. 

Present. —Mr. Justice Shah Din and 
Mr, Justice Chevis. 
BARKHURDAR—Puaintire— APPELLANT 

versus ` ae 

Haji MUNAWAR DIN—Derenpaxt— 

RESPONDENT. 

Sale —Contract to sell—Payment of part considera- 
tion—Specific perfjormance—Diseretion-— Delay—Plead- 
ings—Amendment— Suit on sale—Appeal, second— 
Prayer for specifie performance— Pleadings. i 

The payment of a part of consideration money does 
not necessarily imply that there is an outand out 
sale and not a contract to sell. 

Shankar Das v, Kailash Chundar, 65 P. R. 1898, 
referred to. 

Where a suit is based on an alleged completed sale, 
the plaintiff cannot be allowed to urge in second 
appeal that the suit may be regarded as one for 
specific performance of a contract to sell. The latter 
suit is inconsistent with the position based on an 
alleged completed sale and cannot be entertained 
without an amendment of the plaint being allowed. 

In a suit to enforce specific performance of a 
contract to sell, where the plaintiff slept over his 
alleged rights for very nearly 12 yearsand made no 
attempt, until within a few months of the institution 
of the suit, to pay to the defendant the balance of the 
sale price and to get a sale-deed exécuted and regis- 
tered in his favour: x 

Heid, that under the circumstances, the Court 
would not be justified in exercising its discretionary 
power to decree specific performance of the contract. 

Appeal from.the decree of the Additional 
Divisional Judge, Multan Division, dated 
23rd January 1909, reversing that of the 
District Judge of the same place, dated 20th 
June 1908, decreeing plaintiffs’ claim. ; 

Mr. Muhammad Shofi, for the Appellant. 

Dr. £. M. Iqbal and Maulvi Ahmad Din, 
for the Respondent. 

Judgment,.—The facts of this case 
are very fully stated in the judgment of the 
District Judge, and it is unnecessary to recapi- 
tulate them here, 

The main question for decision in this ap- 
peal is whether on the 17th January 1896 
the defendant-respondent, Munawar Din, 
actually sold the house in dispute to the 
plaintiff-appellant, Barkhurdar, for Rs. 775, 
receiving from him a sum of Rs. 125 by way 
of earnest-money in respect of the completed 
sale, or whether the transaction between the 
parties only amounted to a contract to sell, 
there being no present conveyance of the 
house to the plaintiff-appellant. Another 
subsidiary question involved in the appeal is 
whether, if there was no actual sale but only 
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a contract to sell ‘between the parties, the 
plaintiff-appellant is entitled, having regard 
to all the circumstances of the case, to enforce 
specific performance of that contract. We 
have heard counsel on both sides, and have 
carefully gone through the evidence on the 
record, and we entirely agree with the lower 
appellate Court in holding that the transac- 
tion of the 17th January 1896 did not amount 
to actual conveyance of the house, but that 
there was only acontract to sell the same to 
the appellant in consideration of Rs. 775, of 
which Rs. 125 were paid by the appellant to 
the respondent, and it was agreed that on 
payment of the balance of the sale price, a sale 
of the honse-should be made by the respond- 
ent in favour of the appellant. The receipt 
(Exhibit page 2) in respect of the payment of 
Rs. 125 as earnest-money by the appellant 
does not at all show that an out-and-out sale 


_of the house was effected in favour of the 


appellant, and the determination of this ques- 
tion depends upon oral evidence. In a case 
of this kind, oral evidence must be examined 
with special care, and in view of the undoubt- 
ed fact that the appellant has slept over his 
alleged rights as vendee of the house for very 
nearly 12 years, and has made no attempt 
until within afew months of the institution 
of the suit to pay to the respondent the bal- 
ance of the sale price and to get a sale-deed 
executed and registered in hisfavour, we think 


‘that the oral evidence produced by him must 


be subjected to strict serutiny. He has pro- 
duced altogether five witnesses, of whom the 
first two only depose to an alleged attempt at 
effecting a compromise between the parties, 
which has no bearing on the question before 
us. The third witness is therespondent him- 
self, and he naturally enough states on oath 
that he did not.actually sell the house but 
only entered into a contract to sell. The 
fourth and fifth witnesses, Shamsuddin and 
Khair Din, are both attesting witnesses of the 
receipt (Exhibit page 2), and while proving 
the execution of the receipt, they are not 
very explicit on the question as to whether 
an actual saleof the house took place, in 
contradiction to the mere contract to sell. 
They both, however, state that it was agreed 
that whenever the appellant paid the balance 
of the sale price, the respondent would give 
him the house, no specific period being fixed 


‘for payment of the balance. Shams-ud-din, 


however, says “ Four or five years ago defen- 
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dant told me to tell plaintiff to pay money 
and take the house. I told plaintif ; he said 
he had no money at the time and was collect- 
ing it, he was ill and would pay by-and-bye. 
He has notpaid.” In our opinion the evi- 
dence of the last two witnesses is absolutely 
insufficient to prove thatan actual sale of the 
house had taken place on the 17th January 
1896. If£snuch sale had taken place, we find 
it exceedingly difficult to believe that the 
appellant would not have paid the balance of 
the sale-price within a reasonable time and 
gota sale-deed duly executed and registered. 
and obtained possession of the house. It is 
urged before us that the relations between the 
parties were very friendly at the time, and 
that the execution and registration of the sale- 
deed was not contemplated by them. We can- 
not accede to this argument, The record shows 
that the appellant himself executed a sale-deed 
in favour of the respondent on the ZOth De- 
cember 1895 in respect of hisown half share 
in the house, and the greater part of the con- 
sideration-money was paid before the Sub- 
Registrar. These facts coupled with the fact 
that a written receipt (Exhibit page 2) was 
executed by the respondentin favour of the 
appellant in respect of the earnest-money, 
Rs, 125, on the very date on which the alleg- 
ed oral sale is said to have taken place, go 
along way to show that the parties were not 
so trustful of each other as the appellant’s 
counsel would have us believe, and that 
they dealt with each other as prudent busi- 
ness-men. We have nodoubtin our minds 
that the execution and the registration of the 
sale-deed was in the contemplation of the 
parties, and that the sale-deed was not exe- 
cuted because no actual conveyance of the 
house had been made in favour of the appel- 
lant, there being only a contract to sell, in 
recognition of which Rs. 125 were paid by the 
appellant to the respondent. It is not denied 
that the payment of part of the consideration- 
money did not necessarily imply that there 
was an out-and-out sale and not a contract 
to sell [Shankar Das v. Kailash Chunder (1).] 

On the above finding, the suit as based 
upon an alleged verbal sale must fail. But 
it is urged by the appellant’s counsel that 
the claim as laid may well be construed to 
be one for specific performance of the con- 
tract to sell, and that since no date was fixed 


(1) 65 P. R, 1898. 
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for the performance of that contract, and the 
performance was refused only a few months 
before the date of the suit, this Court should 
decree specific performance, therefore, in 
favour of his client. Wedo not see our way 
to accede to this request. In the jirst place, 
it is quite clear that the appellant's suit was 
based upon an alleged completed sale, and 
throughout this litigation he has stuck to this 
position. The contention, therefore, that the 
suit may be regarded as one for specific per- 
formance of the contract to sellis inconsist- 
ent with that position. and can hardly be 
entertained without an amendment of the 
plaint being allowed. In the second place, 
even if the suit can be construed in the 
way in which appellant’s counsel would 
construe it, the circumstances of the case 
as disclosed from the record are such that 
we do not feel justified in exercising in 
favour of the appellant our discretionary 
power to decree specific performance of the 
contract in question. 

For the foregoing reasons, we maintain the 
decree of the lower appellate Court, dismiss- 
ing the plaintiff's suit. 

As regards the respondent’s cross-appeal 
relating to costs, we think that the lower 
appellate Court was not justified, after dis- 
miszing the suit, in directing the parties 
to bear their own costs throughout, We 
think that the defendant-respondent is cer- 
tainly entitled to get his costs, but inview 
of the fact that he received Rs. 125 as 
earnest money from the plaintiff-appellant 
in 1896, which he has refused to return 
to the appellant, we consider that the ends of 
justice will be met by directing that the ap- 
pellant should pay half the costs of the res- 
pondent throughout this litigation, and we 
order accordingly. 

Appeul dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Civin Aresar No. 469 or 1909, 
April 11, 1910. 
Present:—-~Mr. Justice Griffin. 
PARAS RAM AND 0THERS— DEPENDANTS 
~~ APPELLANTS. 


TETEUS 


LALMAN-—Praintirr—Resronvent. 
Limitation Act (XV of 1877), Sch. II, art. 184, appli- 
cability of—Mortyagor and mortgagee—-Auction pur- 
chaser, whether can acquire absolute interest frou mort- 
pagec—Auction sale-—Purchaser—Guarantee of title. 
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A purchaser at an auction sale obtains no guaranteo 
of title, 

Article 184 0f the second Schedule of the Limitation 
Act, 1877, does not apply to cases of forced sales in 
execution of decrees. 

Sheonath Singh v, Mahipal Singh, A.W. N, (1905) 
50; 2 A. L. J. 234, Ahmad Kutti v. Raman Nam- 
budri, 25 M. 99; 1l M. L. J. 323, followed. 


Secoud appeal from the decision of the 
Subordinate Judge of Farrukhabad, dated the 
17th of February 1909. 

The Hon’ble Mr. Moti Lal Nehru, for the 
Appellants, 

Dr, Tej Bahadur Sapru, for the Respondent. 


Judgment.—This appeal arises out of 
a suit for redemption of a mortgage executed 
in the year 1848 by two persons named Rati 
and lila in favour of oue Madho Ram. The 
mortgage was one with possession. In the 
year 1884 Madbo Ram, it is said, executed a 
simple mortgare of the property treating it 
as his own property in favour of one Kashi 
Ram whose rights subsequently devolved upon 
one Basant Lal by assignment. In the year 
1900 Basant Lal sued upoa the mortgage of 
1884 and brought the property to sale as 
that of Madho Ram. The property was pur- 
chased at the auction sale by Ram Prasad and 
others defendants-appellants in this Court. 
Basant Lal also acquired certain shares from 
the representatives of the original mortgagors 
of 1848, and those shares he transferred to the 
present plaintiff, who has also himself acquir- 
ed certain other shares fromother representa- 
tives of the original mortgagors. The main de- 
fence to the suit was that the plaintiff is now 
estopped from treating the property as mort- 
gaged property inasmuch as Basant Lal, his 
transferor, had already dealt with the pro- 
perty as the property of Madho Ram. A 
further plea was taken that the suit was 
barred by reason of the provisions of article 
134 Schedule II of the Indian Limitation Act. 
It was also pleaded that Madho Ram and his 
successors had full proprietary title by adverse 
possession or otherwise over the property in 
suit. Among the defendants are the successors- 
in-title of Madho Ram. Two issues were 
framed by the Court of first instance. The 
first dealt with a plea taken by the defendants 
as to the validity of the sale-deeds under 
which the plaintiff claimed to have acquired 
the rights of the original mortgagors. The 
second was whether the defendant had been 
in adverse proprietary possession of the pro- 
perty in suit for more than 12 years. The 
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Court of first instance found that the sale- 
deeds in plaintiff's favour were fictitious 
and further that the suit was barred by 
reason of the provision of article 134 of 
the Limitation Act. ‘The learned Mun- 
sif held that the defendants were bona file 
auction purchasers. Onu appeal by the 
plaintiff the lower appellate Court held that- 
the sales in plaintiff's favour were genuine, 
and that the suit was not barred either by 
reason of the provisions of section 115 of the 
Evidence Act (Hstoppel), or by reason of the 
provisions of article 134 of the Limitation 
Act. The learned Subordinate Judge, there- 
fore, decreed the appeal and the suit. The 
’ grounds taken in second appeal ave (1) that 
the suit is barred by estoppel, (2) that it is 
barred by-reason of the provisions of article 
134 of the Limitation Act, and (3) that the 
Court below has omitted to frame an issue 
and to decide whether Madho Ram had ac- 
quired any proprietary title in the property 
in suit. Onthe questionof estoppel, the act 
or declaration, which, in this case, is alleged, 
on behalf of the appellants, to constitute 
estoppel, is the fact that in the year 1900 
Basant Lal in execution of the decree against 
_Madho Ram put up the property to sale as 
Madho Ram’sown property, and it is alleged 
‘on behalf of the auction-purchasers appel- 
Jants that they relying on this representation 
purchased the property. To thisargnument the 
reply is that a purchaser at an auction sale 
obtains no guarantee of title, and further that 
the plaintiff does not represent Basant Lal 
alone, but he also represents some of the ori- 
ginal mortgagors. Itis not contended that 
. as against them any action of Basant Lal would 
operate as estoppel, and as the plaintiff re- 
presents those particular mortgagors, it is 
difficult to see why Basant Lal’s action should 
prejudice him either. 


On the question as to whether article 134 ; 


of the Limitation Act applies or not, 
weight of authority appears to be against 
the appellants. The learned Vakil on behalf 
of the respondent, while contending that article 


the 


134 does not apply to the circumstances of ` 


this case, does not put his argument on the 
same groundas that relied on in the Court 
below. The learned Subordinate Judge is of 
opinion that the purchaser would have to 
show 12 years’ ‘possession before he could 
obtain the benefit of this article. The limit- 
ation provided by article 134 is 12 years 
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-from the date of the transfer by a mortgagee 
or trustee. In this case the transfer was 
made in 1853, so that limitation would begin 
to run from that year and not as the Court 
below appears to assume from 1901 when the 
auction purchaser obtained possession. The 
instrument of 1884 is not on the record. We 
are at a loss to know what are its exact terms. 
We do not know whether in that document 
Madho Ram professed to hold the property as 
his own property, or whether what he trans- 
ferred were merely his mortgagee rights. The 
auction-purchaser did not acquire the property 
from the original mortgagee, but purchased it 
in execution of a decree obtained against the 
original mortgagee by Basant Lal, the repre- 
sentative-in-interest of the mortgageeof 1814, 
In Sheo Nath Singh v. Mahipal Singh 
(1) it was held that article 134 does 
not apply to cases of forced sales in execution 
of decrees. The same view was taken by a 
Full Bench of the Madras High Court in 
Ahmed Kutti v. Raman Nambudri (2). Follow- 
ing these rulings, I must hold that the suit 
was not barred by reason of the provisions of 
article 134 Schedule IT ofthe Limitation Act. 

As to the third ground, namely, that the 
appellants were not given an opportunity of 
proving Madho Ram’s title, ib appears to me 
that the second issue framed by the Court 
below was sufficiently wide to cover the plea 
which is now raised in this Court. If there had 
been evidence as to Madho Ram’s acquisition 
of a perfect title to the property in suit, there 
is no doubt that ib would have. been produced 
as a complete answer to the suit. The appeal 
fails and is dismissed with costs, including in 
this Court fees on the higher scale. 


Appeal dismissed, 
(1) A. W. N. (1905) 56; 2 A. L. J. 234. 
(2) 25 M. 99; 1I M. L. J. 323. 





(s. c. (1910) M. W. N. 400.) 
MADRAS HIGH COURT. 
Secoxp Civin Apprat No. 192 op 1908. 
April 6, 1910. 
Present:-—Mr. Justice Sankaran Nair and 
. Mr. Justice Krishnaswami Aiyar. 
RAVUTU ADINARAYANAMMA— 
PLAINTIFE—-ÅPPELLANT 
versus 
SAHUKARA SYED MURTUZA SAHEB 


AND OTHERS— D EPENDANTS—~ RESPONDENTS. 
Buttress —Enioyment for over 19 years—Nasement-— 
Title, 
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BENI t. PURAN SINGH. 


Where plaintiff put up a buttress and was im 
possession thereof for more than 12 years, he must be 
deemed to have acquired a title to the site covered 
by the buttress by adverso possession and not morely 
an casement. 


Second appeal against the decree of the 
District Court of Vizagapatam, in Appeal 
Suits Nos. 99 and 102 of 1907, presented 
against the decree of the Court of the 
District Munsif of Parvatipur, in O. S. No. 219 
of 1906. 

Mr. V. Ramesam, for the Appellant. 

Mr. P. Narayanimurthi, for the Respond- 
enis. 

Judgment.—On the suit property 
there is a buttress put up by tbe plaintiff which 
covers the whole site. The Judge finds thab 
the plaintiff has been in enjoyment of the 
buttress for a period sufficient to give the 
plaintiff a right of easement to retain it as a 
protection of her wall. If the plaintiff has 
put this buitress and has been in possession 
thereof for more than twelve years, and this 
we take to be the finding of the Judge, we are 
of opinion that the plaintiff must be deemed 
to have acquired a title to the site covered 


by the buttress by adverse possession. We 
are unable to accept his conclusion that 
this only gives her an easement. The defen- 


dant has nob proved his plea that this was 
built with -his permission. We, therefore, 
reverse the-decree of the District Judge 
and ‘restore the decree of the District 
Munsif for possession with costs through- 
out. 

Decree reversed. 


ALLAHABAD HIGH COURT. 
Sucoxp Cryin Appeat No. 699 or 1909, 
May 10, 1910. 

Present: Sir George Knox, Kr., Judge. 
BENI AND otHers—Derendants—~ApPsLLaNTS 
CETESUS 
PURAN SINGH AND ANOTAER— PLAINTIFFS 


— DEFENDANTS — RESPONDENTS. 
Pre-emption—Wajib-u-larz—Construction——Custone 
or contract—Perfect partition, whether abrogates custom 
of pre-emption, 

The Wajib- -wl-arzofa village contained the following 
provisions as to pre-emption: 

“Tf any share-holder wishes to dispose of his share, 
he must do so in the first place to Baradaran, then to 
co-sharers in the patti and after that to co-sharers 
patti digar”; 

Held, that it was a record of custom, 
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Kanchan Singh v. Mani Rum, t A. L.J. 213 ; 32 A. 
201; 5 Ind, Cas, 212, Tasaddag Husain v, Ali Husain 
Ehan, 28 A. W.N. 121, distinguished: 

Held, further, that a perfect partition did not of 
itself and of necessity abrogate a custom of pre- 
emption that prevailed in the v. illage. 

Davia v. Harkhial,6 A. L. J. 180 ; 81 A. 274; 2 Ind. 
Cas. 208, distinguished. 


Second appeal from the decision of the 
District Judge of Jhansi, dated the 19th of 
May, 1909. 

Mr.. Surendro Nath Sen, for the Appellants. 

Mr. Ghulam Mujtaba, for the Respondents. 

Judgment,.—tThe land in dispute in 
this second appeal is situate in Mguza Bama- 
puri Kalan, Purgenah Kalpi, zila Julaun in 
the Thok Daya Ram lambardar. Khata No. 5 
was in the proprietary possession till recently 
of Harju respondent to this appeal, and half 
was owned by Puran Singh respondent and 
several other persons, relations of his, with 
whom we are not concerned in this second 
appeal. The appellants are landholders of 
Khata No. 9 of Thok Beni of the same Maha. 
name unknown, and in this Khata and Thok 
the respondert Harju holds no land. Beni 
and Khup Chand have recently purchased 
the land in dispute from Harju. Upon 
purchasing the land, Puran Singh the re- 
spondent instituted the claim for pre-emption 
out of which this second appeal has arisen ; 
he bases his claim upon custom prevalent in 
the village evidenced by the entries in two 
village records-of-rights, the one prepared at 
the Settlement of 1865 and the second 
prepared at the Settlementof 1884-18835. The 
custom as recorded in the village record-of- 
rights of 1865 runs asfollows:— Ifany share- 
holder wishes to dispose of his share he must 
do so in the first place to Baradaran, then 
to co sharers in the patis and after that to 
co-sharers patti digar.” Both the Courts below 
holding that Puran Singh stands in the 
second category, have decreed plaintiff's suit. 
The defendants vendees come here in second 
appeal and their contention is that the 
village records are records not of .custom 
but of contract. Secondly, that even ifit be 
found that a custom of pre-emption was 
current in this Mahal, that custom was 
abrogated in its entirety when the partition 
of the Mahal as it originally stood, was made 
in 1886 into five Mahals. Thirdly, that if this 
contention does not find favour, stwo of the 
appellants have a preferential right, inas- 
much as they should be classed in the first 
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and not in the third category. For the 
appellants, ib was earnestly contended tuat 
the words contained in the village record-of. 
rights above-mentioned point conclusively to 
the fact that what was recorded was a 
contract, and not the fact of custom. Great 
stress is laid upon the word contained in the 
second village record-of-rights which rans 
thus: “There hive been no cases (Mukadiıma) 
up to now, but the currency of the right of 
pre-emption is accepted by us.” (Rewaj hag 
shufa Tasdiq). Some strass is also laid upon 
the fact that the mahal record of 1865 makes 
no allusion as to what existed in the mahal, 
before that date. However, I think, we do 
not need to go into any subtleties of con- 
struction in this case; both the village 
records-of-rights are couched in very simple 
language, they are in harmony with the idea 
ofthe existence. of a custom in the mahal 
well-known, to and accepted by, the share- 
holders. I have been shown nothing which 
leads to the inference that the settlement 
officer misunderstood his duties, and recorded 
a contract when it was expected of him that 
he should only record custom, and there the 
record stands natural and fortified by the 
presumption which it is given ib by the 
Land Revenue Act of 1873. My attention 
was directed to the case of Kanchan Singh v. 
Mani Ram (1) and to the case of Tasaddug 
Husain Khan v, Ali Husain Khan (2). In 
both those cases there was only one 
Wajtb-ul-arz before the Court so far as I 
can ascertain, and the language in the 
village record-of-rights which were produced 
in each of those cases spoke haltingly. I have 
before me two successive village records. of. 
rights, which speakclearly and unhesitatingly. 

With regard to the contention that a custom 
was abrogated in its entirety when the 
perfect prrtition took place, I cannot find 
anvthingin the village record-of-rights, which 
will not adapt themselves to the new state 
of things by the partition in 1896. A mahal 
without a Wajeb-wl-arz was an anomaly and 
it has been held that where we do not find a 
village record-of-rights under such circum- 
stances, ib is but reasonable to presume that 
the former record-of-rights came on in its 
entirety, and prevailed so far as it was appli- 
cable to the new order of things. Partition 
does dislocate a mahal, and it is easy to 


(1) 7 A. L. J. 218; 32 A. 201; 5 Ind. Cas. 212. 
(2) 28 A. W, N, 121, 


INDIAN CASES. 73 


conceive that the dislocation may be so great 
that the terms of the old record-of-rights 
can in no way be adapted to the change. 
Such is not the case here. The learned Vakil 
for the appellant referred me tothe case of 
Daria v. Harkhial (8), but so far as I can 
ascertain, the circumstances of that case 
were very different from the cireumstances 
of the present case. That was a case in 
which pattis and Thoks were done away and 
an old Thok divided intoa new Mahal. The 
village there seems to have been an abnormal 
one; this village is a normal one. Lastly 
comes the contention that the appellants 
rank as Baradran of Harjas. I cannot find 
that this-is supported by any evidence and 
so far as there are findings, they are in the 
opposite direction. 

The appeal is dismissed with costs which 
will include fees in this Cour on the higher 
scale. 


Appel dismissed, 
(3) 6 A. L. J. 180; 31 A. 274; 2 Ind. Cas. 208, 


ALLAHABAD HIGH COURT. 
Seconp Civiu Arepa No. 1387 or 1909. 
June 10, 1910. 

Present--Mr. Justice Karamat Husain. 

Lala NARSINGH PARSHAD~—Putrntire 

— APPELLANT 
versus 
SHIVA TAHAL RAT AND oragrs— 
DEFENDANTS—- RESPONDENTS. 

Pre-emption—Custom or contract—Preamble of 
wajib-ul-ara—- Variation, 

The use of the word ‘agreement’ in the preamble 
clause of a wajib-ul-arz aud a slight’ variation in the 
pre-emptive clanses of tho two successive wajib-ul- 
arzes are nob sufficient to establish that tho docu- 
ment records only a contract of pre-emption. 

Hub Lal lewar v. Ganga Sahu, 7. A. Led. 519; 6 
Ind. Cas, 151, followed. ` 

Second appeal from the decision of the 
District Judge of Gorakhpore, dated the 2nd 
of July, 1903. 

Mr. Iswar Saran (with him Mr. 
Bahadur Lal), for the Appellant. 

Mr. Surendro Nath Sen, for the Respond- 
ent. 

Judgment.—This was a suit for pos- 
session by right of pre-emption onthe basis 
of two wajib-ul-arzes of 1833 and 1866. The 
Court of first instance came to the conclusion 
that the wajib-ul-arz in question incorporated 
a contract of pre-emption, and nota enstom of 


Jung 
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pre-emption. The reasons which led that 
Court to that conclusion are that the preamble 
of the two wajib-ul-arzes contain expressions 
which go to show that they embody a contract 
only, The second reason is that the terms 
of the two wajzb-ul-arzes are different, and that 


the difference in the terms is inconsistent with - 


the existence of a custom. The lower appel- 
Tate, Court affirmed the decree of the first 
Court and adopted the reasons of that Court. 
The plaintiff comes to this Court in second ap- 
peal, and it is argued by his learned Vakil that 
notwithstanding the use of the term agreement 
in the preamble, and the differences in the 
terms of the two wajzb-ul-arzes, they must be 
deemed to be records of the custom of pre- 
emption. In support ofthis proposition the 
learned Vakil relies on Hub Dal Tewari v. 
Ganga Sahu (1). T am bound by that ruling. 
The result is that notwithstanding the use of 
the term agreement in the preamble and some 
difference between the two wajrb-ul arzes, they 
record acustomof pre-emption, I set aside 
the decrees of the Court below and remand the 
ease under Order XLI, Rule 23 to the Court 
of first instance through the lower appellate 
Court for trial of the remaining issues. The 
appellant will get his costs which in this Court 
includes fees on the higher scale. 


Oase remanded, 
(1) 7 A. L. J. 519: 6 Ind. Cas, 151. 


ALLAHABAD HIGH COURT. 
Seconp Civie Appear No. 737 or 1909. 
May 23, 1910. 
Present:—Mr. Justice Karamat Husain. 
Musammat MOTI BEGAM—Puratytier— 
APPELLANT 
TeTSUS 


AHBAB ALI—Derenpant— RESPONDENT, 

Sale—Description of subject-matter- Quantity of land 
exactly described—Boundaries uncertain~—Intention. of 
parties, 

In a sale-deed the quantity of land sold was exactly 
described but its boundaries, as set forth in the deed, 
were such as could be applied to the entire plot of land 
of which the quantity sold was only a portion: Held, 
that tho intention of the parties was to sell the 
specific area described in tho deed and not iho entire 
plot covered by tho boundaries, 

Durga Prasad Singh v. Rajendra Narain Bagchi, 37 
€. 298; 10 C. L. J. 570; 4Ind. Cas. 718, referred to 
with approval. 

Sheeb Chunder Mahnecah v. Brojo Nath Aditya, 14 
W.R, 301, KazeeAbdul Mannah v. Barada Kant Banerjee, 
JA W.R. 894, Babu Pahlaran Singh v. Maharajah 
Moheshur Bukeh Singh, 16 W. R. b, Tirjivandas 
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and Madhavdas v. Mohomed Ali Khan Ibrahim Khan, 
5 B. 208, roferred to. 


Second appeal'from the decision of the 
Subordinate Judge of Farrukhabad, dated 
the 26th April, 1909. 

Dr. Tei Bahadur Sapru, for the Appellant. 

Mr. Ghulam Mujtaba, for the Respondent. 

Judgment. — The facts ave these: By 
a sale-deed of the 23rd December 1896 Mu- 
sammat Moti Begam the plaintiff in the suit 
sold to Ahbab Ali the defendant in the suit 
a plot of land. The material portion of the 
sale-deed is as follows:—‘‘Out of the land to 
the South of that house, land measuring 16 
builder’s yards Hast and West, by 12 builder’s 
yards North and South, together with found- 
ations of the Southern wall and the well to- 
wards the south with a pair of doors and 
frame, the boundaries of which are set forth 
below was sold by me ete., ete.” The plain- 
tiff on the basis of the above sale-deed brought 
an action against the defendant to have it 
declared that she sold only a portion of the 
plot lying to the South and measuring 16 by 
12. The case of the defendant was that the 
entire plot within the boundaries was sold 
and that the specification of the area was 
immaterial; he further resisted the claim on 
the ground of equitable estoppel. , 

The Court of first instance found that there 
was no estoppel and constructing the sale- 
deed to mean that the specific area was sold 
gave the plaintiff a decree. The defendant 
appealed but the plea of estoppel was not 
takenin the memorandum of appeal. The 
lower appellate Court reversed the decree of 
the Court of first instance, finding that the 


' intention of the parties was to sell whatever 


land was included in the boundaries. In 
support of this, reliance is placed on Abdul 
Ghani v, Tajamb-ul-Husain (1). The plaintiff 
has preferred a second appeal and itis argued 
y her learned Advocate that, on a right 
interpretation of the sale-deed, the portion 
of the land lying to the South of the house 
measuring 16 by 12 was sold, and that the 
boundaries may not be regarded as perfectly 
certain boundaries of the property sold. In 
support of his contention the learned Advo- 
cate relies on the cases of Kumar Rameshar 
Malia v. Ram Tarak Hazra(2) and Durga Prasad 
Singh v. Rajendra Narain Bagchi (3) and onthe 
(1) A. W. N. (1883) 38. 


(2) 14 C, W. N. 268; 1 Tnd. Cas. .650. 
(3) 87 ©. 293; 10 ©, L. J, 570; 4 Ind. Cas, 713 


Vol. VII] 
CHINTASUDY PARVATEMMA U. LANKA.SANYASL 


Laws of England, Volume 3, page 138. The 
learned Vakil for the respondent in answering 
the contention of the learned Advocate for the 
appellant argues, that, as the boundaries given 
in the sale-deed.are certain, the specification 
of the area must ba deemed as a mere mis- 
description. He relies on Sheeb Chander 
Mahneeah v. Brojo Nath Aditya (4), Kazee 
Abdul Mannah v. Barola Kant Banerji (5), 
Babos Pahlwansingh v. Maharajah Moheshur 
Buksh Singh (6), Virjivandas and Madhuvdas 
v. Mohomed Ali Khan Ibrahim Khan (7). 

As I read the sale-deed in question, I feel 
no doubt that the intention of the parties was 
that out of the Jand lying to the South of 
the house mentioned in the sale-deed only 
a portion was to be sold. The words 
“out of” (minjumla) very distinctly show 


that it was never the intention to sell 
the whole aren but only a portion of it. F The 
specification 16 by 12 which follows min- 


jumla” is another reason showing that that 
specific area was to be sold. Then the ex- 
pression “the four boundaries” may refer to 
the boundaries of the property sold or to the 
boundaries of the property of the entire plot. 
Having regard to the facts that the speci- 
fication of the area is made first and that the 
boundaries are stated afterwards, I feel no 
doubt that the boundaries are the boundaries 
of the entire plot and not of the specific area 
sold. The Northern boundary in the sale- 
deed is stated in the following terms: “North 
wall of my (the seller’s) second house and 
two pernalis of my roof discharging their 
water on this side.’ The mention of the 
pernalas discharging their water of this side, 
to my mind, was made to indicate that a 
narrow strip of land was reserved for 
the discharge of the water. Had it not been 
so, the mention of the pernalas would be mean- 
ingless. I am of opinion that in the case 
before me, as the quantity of the land sold 
was exactly described and as the boundaries 
set forth may ba boundaries of the entire plot, 
and not of the plot sold, the intention of the 
parties was to sell the specific area of land 
measuring 16 by 12 builder’s yards. For these 
reasons the plaintiff is entitled to succeed, 
The result is, that I set aside the decree of 
the lower appellate Court, and restore that 
of the first Court. 
(4.14 W. R. 891. 


(6) 16 W. R. 5. 
(7) 5 B. 208., 


(5) 15 W. R. 394. 
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The learned Vakil for the respondent, 
however, urges that there was no finding by 
the lower appellate Court af the plea of 
equitable estoppel. The defendant appealed 
to the lower appellate Court and that plea 
was not raised in the memorandum of appeal. 
I, therefore, do not allow him to raise that 
plea now. The contention of the learned 
Vakil that the 5th plea in the memorandum 
of appeal which is to the effect that the 
plaintiff's claim is wholly groundless covers 
this plea, is futile. That allegation is too 
vague to cover any specific plea, 

Appeal allowed, 





MADRAS HIGH COURT. 
Seconp Cryin Arrear No. %61 or 1909, 
August 2, 1910, 
Present:—-Mr. Justice Wallis and Mr. Justice 
Krishnaswamy Aiyar, 
CHINTAKUDY PARVATEMMA— 
APPELLANT 
versus 


LANKA SANYASI— AND ayotner— 


RESPONDENTS. 

Easements Act (V of 1882), ss. 18 (h), 38, 47—Grant 
of right to throw drain water on to another's land—Can. 
tinuous easement—Non-exercise of right—Non-ob- 
struction by servient owner ~Abandonment—Release— 
Extinguishment. 

The common owner of two lands sold them to two 
different persons and tho sale-deed to plaintifi’s 
predecessor provided that “the used water and rain 
water of the site sold should be made to flow to the 
street through the sluice to be constructed’ in the 
compound wall opposite to the passage.” It was found 
that the right granted was never enjoyed. nor was it, 
obstructed by the servient owner till within three years 
beforo suit. In an action by the plaintiff to restrain 
the defendant from obstructing the flow of drain water 
from his land on to defendant’s land: 

Held (1) that the right granted was a continuous 
easement. 

The rights of drainage and aqueducts are continu. 
ons easements, and no distinction can be drawn 
between drains arising by the act of men, and those 
from natural causes, as rain water. 


Pyer v. Carter, 1 H. and N. 916; 26 L. J. Ex. 258; 5 
W. R. 371, Wheeldon v. Burrows, 12 Ch. D. 31; 48 L. 
J. Ch, 853; 41 L. T. 327; 28 W. R. 196, Allen v. Taylor 
L. R. 16 Ch. D. 355; 50 L. J. Ch. 178, Lars v. Knowles, 
(1891) L. R. 2 Q. B. 664; 60 L. J. Q. B. 641; 65 bt 
124; 39 W. R. 675; 56 J. P. 68, Russell yv. Watts, L, R, 
10 App. Cas. 590; 55 L. J. Ch. 158; 53 L. T. 876; 34 W. 
R. 277; 50 J. P. 68, referred to. 

(2) That the document creating the right was not a 
mere agreement to grant an easement, but that the 
title to the easement was perfected by the document 
though no enjoyment commenced under it, 


576 


CHINTAKUDY PARVATEMMA V. LANKA SANYASI. 


Russell v. Watts, L. R. 10 App. Cas. 590; 56 L. J. Ch. 
158; 53 L. T. 876; 34 W. R, 277; 50 J. P. 68, referred 


ta. 

(3) That the non-enjoyment of the right had not the 
effect of extingnishing the easement under section 47 
of the Easements Act, when there had been no obstric. 
tion by the servient owner before threo years pre- 
vious to the suit, 

(4) That the mere non-exercise of the prescriptive 
right did not amount to an implied release of the 
right within the meaning of section 38 of the Ease- 


ments Act. 

Crossley §* Sons Ld. v. Lightowler, L. R.2 Ch. 
App. 478; 36 L. J. Ch. 584; 16 L. T. 438; 15 W. R. 801, 
Ward v. Ward, 21 L. J. N. 8. Ex. 334, referred to. 


Second appeal against the decree of the 
Temporary Subordinate Judgeof Vizagapatam, 
in A. S. No. 819 of 1907, presented against 
the decree of the District Munsif of Viziana- 
garam, in O. S. No. 404 of 1906. 

Judgment. 

Wallis, J.—-In dealing wita this case the 
lower appellate Court has not sufficiently 
considered the provisions of the Indian Base- 
ments Act, under which an easement may be 
extinguished by an express or implied release, 
(section 38) and also by non-enjoyment for 
twenty years (section 47). The latter section 
distinguished between the case of continuous 
and discontinuous easements—a continuous 
easement being defined in section 5, as “one 
whose enjoyment is, or may be, continual 
without the act of man.” Itis well-settled 
that a drain is a continuous easement, see 
among other cases Pearson v. Spencer (1), 
which expressly contrasts continuous ease- 
ments, suchas drains, with discontinuous 
easements, such as rights of way, also Pyer 
v. Carter (2), which has never been ques- 
tioned on this point. Inthe case of continu- 
ous easements, the period of twenty years 
under the section begins from the day on 
which enjoyment was obstructed by the 
servient owner, or rendered impossible by the 
dominant owner. Under the sale-deed, Exhibit 
A dated the Ist April 1874, the plaintiff 
acquired the right t) pass sawaga as well as 
raise water through a slaice to be constructed 
in his compound at the point now in question, 
and he still has that right unless it has been 
released by him (section 38), or extinguished 
by prescription (section 47). The lower 
appellate Court has found that the plaintiff 
cannot rely on Exhibit A in the absence of 
satisfactory proof that she was exercising 

(1) 1 B. & N. 8.571; 7 Jur. (N. s.) 1195; 4 L. T. 769; 
3 B. & S. 761; N. R. 373; 8 L. T. 166; 11 W. R. 47L. 

(2) 1 H. & N. 916; 26 L. J. Ex. 258; 5 W. R. 871. 


INDIAN CASES. 


[1910 


and enjoying the right of passing sewage 
water on to the defendant's land at the point - 
in question. This is not a änding either 
that it has been released or lost by pres- 
cription and cannot be accapted as disposing 
of the suit. The defendant’s plea in the 
written statement was that it has not been 
the mamool to pass sewage water in this way, 
that such a right had not been exercised for 
twenty years, and that the plaintiff had 
recently enlarged the opening through which 
rain water used to pass tu make it carry 
sewage water. There is no plea on evidence 
that enjoyment was obstructed by the 
servient owner, or rendered impossible by 
the dominant owner, which could support a 
finding that the easement was lost by pres- 
cription under section 47 of the Hasements 
Act, nor is there any plea that there was an. 
implied release under section 38, as to which 
the Explanation II to the section must be 
borne in mind, that mere non-user of an 
easement, that is to say, non-user standing 
by itself without other evidence of abandon- 
ment, is not an implied release within the 
section, as to which see Seaman v. Vawdrey 
(3). No defence is shown and the decree of 
the lower appellate Court must be raversed 
and that of the District Munsif restored 
with costs here and the lower appellate 
Courts, 

Krishnasaway Aiyar, J.—The suit is for an 
injanection to restrain the defendants from 
obstructing the flow of water from the 
drain in the plaintiff's land into the defen- 
dant’s lane. Both the plaintiff's land and 
the defendants lane originally belonged to a 
common owner. The plaintiff and the defen- 
dants have become owners of their respective 
grounds by purchase. In the sale-deed of 
1874 by the common owner to a predecessor- 
in-title of the plaintiff, it was provided that 
“the used water and rain water of tke site 
sold, should be made to flow to the street 
through the sluice to be constructed’ in the 
compound wall opposite to the passage.” The 
Subordinate Judge finds, and we are bound 
to accept his finding in second appeal, “that 
there is no reliable evidence to show that 
the plaintiff was enjoying and exercising the 
alleged right, bat there is reliable proof that 
she was not doing so.” He observes also 
that “there is uo reliable and satisfactory 
evidenca to show that the provision| (alone 


(3) 16 Yes Jun. 890; 10 R. R, 207. 
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quoted from Exhibit A) was ever given 
effect to or the said right was ever exercised.” 
Accepting these findings, we see that an 
easement was granted in 1874 but never 
possessed or enjoyed tillrecently. I had at 
first some doubt whether in this case there 
was nut a mere agreement to grant an ease- 
mentasin Smart v. Jones (4), which bas 
not been given effect to for over thirty years 
and has, therefore, terminated by the consent 
of both parties. But I am satisfied that no 
further grant was contemplated and the title 
to the easement was complete though no 
enjoyment commenced under it. In Russell 
v. Watts (5), an easement of light was held 
to be created in favour of buildings to be 
erected in accordance with a plan. See also 
Washburne on Wasements, page 718. Helding 
then that the right came into existence in 
1874, I ask myself whether it has been lost. 
It was argued that an easement to throw the 
water of a drain in one land or to the adjoin- 
ing land was a continuous easement which 
could not be lost unless it had ceased to be 
enjoyed for an unbroken period of twenty 
years reckoned from the day on which its 
enjoyment was obstructed by the servient 
owner; sen section 47 of the Easements Act 
and Hunter’s Roman Law, 2nd Edition, page 
423, for a similar rule under the Roman Law. 
There is no doubt that the easement in this 
case was a continuous easement, see illustra- 
tion (h) to section 13, where a drain is 
treated as an apparent and continuous ease- 
ment, A continuous easement is defined in 
section 5 as “one whose enjoyment is or miy 
be continual without the act of man.” Ib was 
sugued that drainage consequent on domestic 
are of water was a result of human activity 
and could not, therefore, be held to arise with- 
out the act of man. The argument, if valid, 
would apply to rain water dropping from the 
eaves of a building and even to artificial 
water courses. It is pointed out in Gale on 
Easements, 7th Edition, page 121, that the 
word ‘continuous’ may be understood to refer 
‘not to continuity of enjoyment but to perma- 
nence in the adaptation of the tenements’. 
At page 123, he says: “Even in the case of 
drains, the easement is not strictly continuous, 
the drain is not always flowing but there is 

(4) 33 L. J. N. S. Com. R. 15415 ©. B. NLS. T17; 
10 Jur. IN, s.).678; 10 L. T. 271; 12 W. R. 480. 


(5) 10 A. 0. 590; 55 L. J. Ch. 158; 53 L. T. 876; 34 
W. R. 277; 50 J. P, 68. 
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a necessary and permanent defence of the 
house upon it for its enjoyment as a house 
in the state in which it is at the time of the 
conveyance. Nor is distinction drawn bet- 
ween drains arising by the act of man and 
those from natural causes as rain water.” 
Pyer v. Carter (2), which was relied on 
during the argument, thuugh it must be treat- 
ed as overruled as regards the rule of implied 
reservation by Wheeldon v. Burrows (6), 
and the cases which have followed it Allen v. 
Taylor (7), Tawes v, Knowless (8) and Russell 
v, Watts (5), is still authority for the 
position that an acqueduct or drain from one 
land to another for the benefit of either is 
a continuous easement. Washburne, after 
defining continuous easements as those of 
which the enjoyment is or may be continued 
without the necessity of any actual inter- 
ference by man (page 21), adds page 
107 that among the continuous and apparent 
easements are the rights of drainage and of 
acqueducts. The grantof a right to drain 
water amounting then to the creation of an 
apparent and continuous easement and it 
being admitted that there has been a eon- 
tinued non-user for more than twenty years 
but no actual obstruction by the servient 
owner, the question still remains whether 
section 47 of the Hasements Act applies 
to the facts of this case. There isa con- 
tinuous easement. There has been no ob- 
struction except within the last three years 
before suit. Itis said that the easement is, 
therefore, not extinguished under section 47. 
It seems to me, however, that section 47 has 
no application for another reason. A conti- 
nuous easement is extinguished when it 
totally ceases to be enjoyed for twenty years. 
This language pre-supposes that the easement 
was for sometime enjoyed. There can be nu 
cessation of enjoyment when there was no 
enjoyment at any time though the title to 
the easement was created. The Subordinate 
Judge has found that the right was never 
exercised. I, therefore, agree with the 
appellant’s contention that the easement has 
not been extinguished under section 47 of the 
Easements Act. 

It was then suggested for the respondents 


that there was an implied release of the 

(6) 12 Ch. D. 81; 48 L. J. Ch. 853; 41 L. T. 327; 28 
W. R. 196. 

(7) L. R. 16 Ch. D. 355; 50 L. J. Ch. 178. 

(8) (1891) L. R. 2 Q. B. 564, 60 L. J. Q. B. 64l; 55 
L. T. 124; 39 W, R. 675; 66 J. P. 
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easement under section 88 of the Hasements 
Act. But nothing is alleged to bring the case 
within clause (b) of explanation I. The 
state of the dominant heritage, which was in 
no way altered, showed no intention to 
abandon the easement. The question of 
non-user as affecting the continuance of an 


easement has been dealt with in the Roman “ 


and in the English Law. Gauis (Tomlins’ 
Translation page 239) says servitudes are 
extinguished by non-user. In Cachard’s 
French Civil Code, section’ 706, it is stated 
‘that a servitude expires for want of use 
during thirty years. In Ward v. Ward (9), 
it was said whether mere non-user of a right 
amounts to an abandonment of the right will 
depend on the circumstances which caused 
the non-user. Where such non-user was 
caused by reason of a more convenient access 
by another road having been available, it was 
held not sufficient evidence of abandonment. 
In Crossley and Sons Ld. v. Lightowler (10), it 
was held by Lord Chelmsford that a mere 
suspension of the exercise of a prescriptive 
right was not sufficient to destroy the right. 
Whether under the English Law the mere 
non-user of a continuous easement, which was 
the subject of grant but never enjoyed for 
a comparatively long period, would not be 
held sufficient proof of abandonment does not 
appear to be clear. Chancellor Kent in his 
Commentaries on American Law, Volume 
“IH, page 703, says: “The mere non-user of 
an easement for twenty years will afford a 
presumption of a release or extinguishment, 
but not a very strong onein a case unaided 
by circumstances.” See, however, foot-note 
at page 704 and Washburne on Basements, 
page 718. But explanation IT of section 38, 
which says that mere non-user of an easement 
is not an implied release within the meaning 
of that section, seems to conclude the matter. 
There is no other provision in the Act, which- 
is a complete Code, dealing with abandonment, : 
I must, therefore, hold that the easement in 
question has not been extinguished 
abandoned. The plaintiff is entitled to the 
decree prayed for. I would reverse the 
decision of the Subordinate Judge and 
restore that of the Munsif. 
Appeal allowed. 
(9) 21 L. J. N. S. Ex. 2834. 


(10) L. R. 2 Oh. App. 478; 36 L. J, Ch. 584; 16 L. T. 
438; 15 W, R. 801," : 
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CALCUTTA HIGH COURT. 
Ciyvit Rore No. 1797 or 1910. 
June 28, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Carnduff. 
BUDHAN SHAH— PETITIONER 
versus 

SITA NATH SHAH—Opposire PARTY. 

Civil Procedure Code (Act V of 1908), ss. 148, 149-—~ 
Enlargement of time by Court —Court-fee, power to make 
up deficiencyof-—Small Cause Comt—Registrar, power 
of, to enlarge time. 

When a party asks for enlargement of time and in- 
vites the Court to make an order under section 149 or: 
under that section read with section 148 of the Civil 
Procedure Code, an application should be made to the 
Court, and the record ought clearly to indicate that 
all the circumstances have been brought to the 
notice of the Court which with full knowledge there- 
of has in the exercise of its discretion made an order. 
entitling the plaintiff to make up the deficiency of 
Court-fees within the time fixed under section 149 or 
within any additional period allowed under section 
148. 

_Amir Hussain v. Nambak Chand,6 Ind. Cas, 424; 12 
C. L. J. 62; 14 0. W. N. 882, distinguished. 

Where the Court in its discretion called upon the 
plaintiff to pay the deficiency of Court-feo within a 
time fixed by it, but that order was not carried out: 

Held, that section 149 did not assist the plaintiff 
andif the deficiency was paid after the period of 
limitation the suit should be dismissed. 

Padmanand Singh v. Ananta Lal Misser, 34 C. 20 
4 O.L. J. 421; 11 CO. W. N. 38; 1 M. L. T. 355 
(F. B.), Brahmomoyi Dasi v. Andi Si, 270. 376 and 
Hara Kumar Pal Chowdhury v. Safatulla, 2 C. L.J. 
70; 9 0. W. N. 844, followed. 

Section 149 of the Civil Procedure Code, 1908, has 
not brought about any change in the law so as to en- 
title a plaintiff, who has obtained time under section 
149 and has failed to carry out the order of the Court, 
to make up the deficiency of Court-feo on a subseqnent 
day without an order for enlargement of time under 
section 148, 

The Registrar of a Small Cause Court is not com- 
petent to make an order under section 148 of the 
Civil Procedure Code, 1908, for enlargement of time. 


Rule against the decision of the Small 
Cause Court Judge of Sealdah, dated March 
11, 1910. 


Babu Nanda Lal Sarkar, for the Petitioner. 
Babu Amarendra Nath Bose, forthe Opposite 
Party. 


Judgment.—wWe are invited in this 
Rule to set aside an order made by the Judge 
of a Court of Small Causes under section 114 
read with Order XLVII, Rule 1 of the Code of 
1908. The effect of. the order is to set aside on 
review a decree by which the learned Judge 
had dismissed a suit as barred by limitation. 
There has been no controversy asto the facts 
before us. The suit was filed on the 4th’ 
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September 1909 and the claim was valued at 
Rs. 150. The Court-fee paid on the plaint 
was Rs. 6 only, whereas the amount payable 
was Rs. 11-4. Thereupon the learned 
Judge recorded the following orderon the 8th 
September: “The deficit Court-fee stamp 
worth Rs. 5 to be filed inone week.” It will 
be observed that the amount of deficit Court- 
fee was incorrectly stated, as the deficiency 
was Rs, 5-4. The Court-fee was deposited 
not within the time allowed, but on the 18th 
September. No order appears to have 
been made on that day; bat on the 20th 
September, the Registrar of the Court record- 
ed the following order: “The deficit Court- 
fee filed; register.” Subsequently, it appears 
to have been discovered that the Court-fee 
was still deficient by four annas, and on the 
28th September the deficiency was made up. 
When the suit came on for trial, an objection 
was taken on behalf of the defendant that 
the claim was barred by limitation, because 
the goods were sold on the 6th September 
1906 and the plaint must be taken to have 
been filed on the 18th. if nob on the 28th 
September 1909. The learned Judge upheld 
this contention and dismissed the suit, on the 
authority of the decision of this Court in the 
case of Padmanund v. Anant Lal Misser (1). 
Subsequently, an application was made to him 
to review his judgment and his attention was 
invited to the provisions of section 149 of the 
Code of 1908. He held on the llth March 
1910 that the section mentioned had effected 
a change in the law, and-the plaint must be 
considered to have.been filed on the 4th 
September 1909. In this view, he granted 
the application for review and directed the 
snit to be re-heard on the merits; this last 
order we are now invited to set aside. Inour 
opinion, there is no room for doubt that the 
learned Judge has taken an erroneous view 
of the effect of section 149 and that his order 
cannot be supported. 

Section 149 provides that where the whole 
or any part of any fee prescribed for any 
document by the law for the time being in 
force relating to Court-fee has not been paid, 
_ the Court may, in its discretion at any stage, 
allow the person by whom such fee is payable 
to pay the whole or part, as the case may be, 
of such Court-fee; and upon such payment the 
document in respectof which such fee is pay- 


(1) 340. 20; 40. D. J. 424; 110. W, N. 38; 1 M. L. 
T. 355 (F. B.) 
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able shall have the same force and effec 
as if such fee had been paid in the first in- 
stance. This provision is obviously of no 
assistance to the plaintiff. Here, the fee pres- 
cribed for the plaint was admittedly not paid 
in full. The Court in its discretion called 
upon the plaintiff topay the deficiency within 
atime fixed by it. Ifthat order had been 
carried out and the deficiency had been made 
up, under section 149 the plaint would have 
been operative in the same way as if the fee 
had been paid in the first instanca. This 
order of the Court, however, was not cirried 
out. Obviously, therefore, section 149 does 
not assist the plaintiff. But itis suggested 
that under section 148, the Court had the 
power to enlarge the time originally fixed for 
the payment of the deficit Court-fees and 
that the order of the 20th September 1909 
may be interpreted in that sense. In our 
opinion, there is no foundation for this con- 
tention. Inthe first place the order was 
made not by the Judge of the Court of Small 
Causes, but by the Registrar. The first 
question, therefore, which arises, is, whether 
the Registrar of the Court of Small Causes 
was competent to make an order under sec- 
tion 148, even if it be assumed that he intend- 
ed to make an order under that section. 
Section 12 of the Provincial Small Cause 
Courts Act of 1887 provides for the appoint- 
ment of a Registrar and lays down that 
where a Registrar is appointed he shall 
be the chief ministerial officer of the 
Court. Under sub-section (8) of that section, 
the Local Government may, by order in 
writing, confer upon a Registrar the juris- 
diction of a Judge of a Court of Small Causes 
for the trial of suits of which the value does 
not exceed Rs. 20. Sections 19 to 22 
define the powers and functions of the Regis- 
trar. Section 18 deals with the question 
of trial of suits by the Registrar. Section 19 
upon which special reliance is placed on be- 
half of the plaintiff, deals with the question 
of admission, return and rejection of plaints 
by the Registrar. Section 20 authorises 
the Registrar to pass decrees on confession in 
certain cases. Section 21 treats of execution 
of decrees by the Registrar and section 22 
allows the Registrar power to adjourn cases 
in some specified contingencies. It is 
clear, therefore, that the object of the Legis- 
lature was to define accurately and exhaus- 
tively. the powers and functions of. the Regis- 
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rar and to make special provisions in that 
behalf. Now so far as section 19 is concern-. 
ed, sub-section (1) provides that when the 
Judge ofa Court of Small Causes is absent 
and an Additional Judge has not been ap- 
pointed or having been appointed is also ab» 
sent, the Registrar may admit a plaint or 
return or reject a plaint for any reason for 
which the Judge might return or reject it. 
Sub-section (2) then provides that the 
Judge may of his own motion or on theappli- 
cation of a parby, return or reject a plaint 
which has been admitted by the Registrar or 
admit a plaint which has been returned or 
rejected by him. To this sub-section, is 
attached a proviso that in ordinary course, 
the party, who is dissatisfied with the order 
of the Registrar in the matter of admission, 
retorn or rejection of a plaint, must apply 
to the Judge un the first day on which he 
sits in Court after the order has been made 
by the Registrar. It has been contended on 
behalf of the plaintiff that as the Registrar is 
authorised to admit or reject a plaint, it is 
competent to him to make an order for en- 
largement of time under section 148 of the 
Code of 1908 when an order made by. the 
Judge under section 149 has not been carried 
out by the parties concerned. But itis obvious 
that an order for enlargement of time under 
section 148 cannot by any stretch of language 
be deemed an order for the admission or re- 
jection of a plaint. It has been suggested, 
however, by the learned Vakil for the plaintiff- 
that the Registrar has, by implication, the 
power to make an order under section 148 
inasmuch as such an order may be a pre- 
requisite to the admission or rejection of a 
plaint. In support of this view, reliance has 
been placed upon Ha parte Martin (2). In 
that case it was ruled that where an inferior 
Court is empowered to grant an injunction, 
the power to punish disobedience to such 
injunction is also impliedly conferred, for 
the power to grant the injunction wonld be 
useless if it could not be enforced. It was 
pointed out by Chief Baron Kelly that if it 
was competent to a Court to grant an injunc- 
tion, it was also competent to the Court to 
enforce the injunction, because if a Court 
had the power to prohibit a wrong, it should 
also have the power to enforce its prohibition; 
and it was difficult to conceive that the Legis- 
lature intended to give the power to grant an 


(2) 4 Q. B. D. 212 and 491. 
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injunction and yeb did not intend to give the 
power to enforce it. Similarly, Lord Justice 
Barnwell observed that the inflicting of 
punishment for disobedience tə- injunction 
granted by the Court was part of the remedy; 
in other words, the remedy consists of an in- 
junction and consequent attachment. This 
principle has no application to the case before 
us, because the making of an order under 
section 148 for enlargement of the time, with- 
in which the Court-tee might be paid, can in 
no sense be treated as necessary to enable the 
Registrar to admit or reject bhe plaint. 
Under Order VII, Rule 11 of the Code, the 
plaint in a suit shall be rejected in four 
cases to one of which only reference need be 
made for our present purpose, namely, where 
the relief claimed is properly valued but 
the plaint is written on paper insufficiently 
stamped, and the plaintiff, on being required 
by the Court to supply the requisite stamp 
paper within a time to be fixed by the Court, 
fails to do so. In the case before us, the re- 
lief in the plaint was properly valued, but it 
was written on paper insufficiently stamped. 
The plaintiff was required by the Judge to 
supply the requisite stamp paper within a 


time fixed, but he failed to do so. It 
was, therefore, opento the Registrar to 
reject the plaint under the section. Under 


these circumstances, we must hold thatit was 
not competent to the Registrar to make an 
order under section 148 for enlargement of 
time, 

In the second place, it is reasonably plain 
that the Registrar never intended to make an 
order under section 148. The learned Vakil 
for the plaintiff has contended that the order 
recorded by ‘the Registrar namely, “the defi- 
cit Court-fee filed; Register,” admits of the 
interpretation that the attention of the 
Registrar was invited to the circumstance 
that the previous order of the Court had not 
been carried out within the time allowed and 
that he was; therefore, called upon to exercise 
such discretion as might be supposed to have 
been vested in him under section 148. That 
this was not so is manifest from the events 
which subsequently happened, namely, that 
when objection was taken at the hearing 
ou the ground that the suit was barred by 
limitation, there was no suggestion that the 
attention of the Registrar had been drawn 
to the default and that with full knowledge 
of what had taken place, he made the order 
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for enlargement of time under section 148. 
The case, therefore, falls clearly within the 
scope of the decision of the Full Bench 
in Padmanund Singh v. Ananta Lal Misser 
(1). In that case a plaint had been filed 
on an insufficiently stamped paper on the 
23rd June, and time was given up to the 5th 
July tomake up the deficiency. There was 
no further application for extension of time, 
but the deficiency was made up on the 9th 
July, on which date the plaint was verified 
and then registered. It was contended on 
behalf of the plaintiff that when the plaint 
was registered on the 9th July after he had 
been allowed to make up the deficiency, the 
order ought to be interpreted us one by impli- 
cation for enlargement of time. This view 
was not accepted by the majority ofthe learned 
Judges who composed the Full Bench and is 
also in accord with that taken in the case, of 
Brahmomoyi Dasi v. Andi Ss (3) and Hara 
Kumar Pal Chowdhury v. Sefatulla (4). In 
eur opinion, when a party asks for an indul- 
gence of this description and invites the Court 
to make an order under section 149 or 
under that section read with section 148, an 
application should be made to the Court, 
and the record ought clearly to indicate that 
all the circumstances have been brought to the 
notice of the Court and the Court with full 
knowledge thereof has in the exercise of its 
discretion made an orderentitling the plaintiff 
to make up the deficiency within the time 
fixed under section 149 or within any addi- 
tional period allowed under section 148, The 
decision of this Court in the case of Amir 
Hussain v. Nanhak Ohand (5) is clearly dis- 
tinguishable and is of no assistance to the 
plaintiff. Inthat case, the plaint was filed 
on the 8th February 1905, The Court granted 
the plaintiff time till the 15th February, but 
the deficiency was not made up till the L6th 
February. The Court, however, ordered that 
the petition for time though late by one 
day might be filed. Such petition was filed 
on the 16th February and the case was re- 
gisteredon that date. In that case, there- 
fore, there were materials on the record to 
show that there was an order for enlargement 
of time expressly made by the Court upon an 
application by the party. We must hold, 
therefore, that the order made by the learned 
27 0. 376. 


(3 
(4) 2 0. L. J. 70;9 
(5) 12 ©, L. J. 62; 6 
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Judge on the lith March 1910 cannot be 
supported. His view that section 149 has 
brought about a change in the law so as to 
entitle a plaintiff (who has obtained time 
under section 149 and has failed to carry out 
the order of the Court) to make up the de- 
ficiency on a subsequent day without an order 
for enlargement of time under section 148, 
cannot possibly be maintained. The result, 
therefore, is that the rule must be made ab- 
solute and the order of the Small Cause Court 
Judge set aside. 

The question next arises, what further 
order should be made in thecase. On behalf 
of the plaintiff it has been contended that 
even ifthe plaint be treated as presented on 
the 18th September 1409, the suit is not 
barred by limitation. On behalf of the de- 
fendant it has been argued that this question 
was raised at the original trial and was de- 
cided against the plaintiff. Reference bas in 
this connection been made to a paragraph in 
the written statement in which the defendants 
denied the allegation that there was an agree- 
ment between the parties that the money 
would be paid within one month of the 
date of the delivery ofthe goods. But it is 
obvious from an examination of the written 
statement as a whole and from the proceed- 
ingsin the Court below that this question 
was raised, not with reference to the ground 
of limitation but in answer to the claim for 
interest. The allegation of the plaintiff was 
that interest was to run after the expiry 
of one month from the date of the delivery 
of the goods and he supported this position 
on the theory that the defendant was allowed 
time to pay up the price of the goods sold, 
The learned Judge was never invited to con- 
sider, whether there was this agreement 
and whether it could remove the bar of limit- 
ation. As the question of limitation was 
not raisedin the written statement and as 
the plaintiff may have been taken by surprise, 
we think that the proper order io make is 
to set aside the original decree as well and to 
direct the Judge to re-try the case. The first 
question to be considered will be the question 
of limitation. If the plaintiff establishes 
that there was an agreement by the parties 
for payment of the value of the goods within 
one month from the date of delivery, the 
suib is not barred by limitation. If, on the 
other hand, this allegation is not established, 
the suit will be dismissed. The petitioner is 
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entitled to his costs in this Court. We assess 
the hearing fee at one gold mour. 
Rule made ‘absolute. 


CALCUTTA HIGH COURT. 
Exconp Cryin Apprat No. 2068 or 1907. 
August 16, 1910. 
Presev:t:—Mr. Justice Breit and 
Mr. Justice Vincent. 

Syed BASIR-UD-DIN AHMED 
-~ DEPENDANT No. 1—AppeLnanr 
versus 
KALIKA PROSAD SINGH AND OTHERS 

— PLAINTIFIs— RESPONDENTS. gi 

Stamp Act (II of 1899), ss. 35, 86, 61—Instrument 
not duly stanped, if admitted into evidence—Admission 
not to be questioned—Duty of appellate Court when 
admitted by first Court—Arrears of rent, transfer 
of—Interest, whether passes to transferee—Abwab— 
Selami and teberir. ” 

Section 61 of the Stamp Act is framed for fiscal pur- 
poses, that is to say, for the protection of the Govern- 
ment revenue, and it does not affect the provisions 
of section 86 which distinctly provides that when an 
instrument has been admitted in evidence, such ad- 
mission shall notbe called in question at any subse- 
quent stage of the suit. 

Therefore, where a document not duly stamped has 
been admitted into evidence by the first Court, the 
appellate Court should regard it as admissible in 
evidence and at the same time declare that an extra 
duty ought to be paid and that that duty and the 
penalty should be leviable from the person who filed 
the document and that that sum might be recovered 
by the Collector. 

Where certain arrears of rent are transferred, the 
interest on them, being a legal incident, also passes to 
the transferee. 

A. landlord is not entitled to recover such sums as 
selami, wasil baki selami and teherir which are abwabs. 
| Radhaprosad Singh v. Bal Kowar Koeri, 17 ©. 726 
(F. B.), relied on. 

The case of Pudmanund Singh v. Baij Nath Singh, 
15 0. 828 has been expressly dissented from in Radha- 
prosad Singh v. Bal Kowar Koeri, 17 C. 726 (FP. B.). 


Appeal from the decree of District Judge 
of Patna, dated July 23, 1907, affirming that 
of the First Munsif of that place, dated De- 
cember 19, 1906. 

Maulvis Syed Shamsul Huda and Muhomed 
Karim for Moulvi Nur-ad-din Ahmed, for the 
Appellant. 

Babus Umakali Mukherji, Chandra Sekar 
Prosad Singh and Biraj Mohan Mojumdar, for 
the Respondents. 

Judgment.—tThis appeal arises out 
of a suit for recovery of arrears of rent 
brought by the plaintiffs who are -the trans- 
ferees of the original lessor’s rights iu the 
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property. The lower appellate Court has 
given the plaintiffs a decree for the full re- 
liefs claimed. The defendant No. 1 has ap- 
pealed to this Court and, in support of the 
appeal, three points have been raised. The 
first point is that the ekrarnama or the 
document by which the rights of the lessors 
were transferred to the plaintiffs not having 
been properly stamped and the penalty not 
having been paid, the document is inadmissi- 
ble in evidence and the plaintiffs’ claim which 
is based on that document should not have 
been decreed. It seems, however, that, in 
the Court of first instance, a point was raised 
as to the character of this document and as 
to the stamp duty payable thereon and 
the learned Munsif came to the decisions 
that the stamp upon the document was suffi- 
cient under the law and he accordingly ad- 
mitted the document in evidence.. On appeal, 
the question whether the stamp was sufficient . 
or not was raised and the learned Judge in 
concluding passage in his judgment gives 
his finding that the stamp was insufficient 
and that an extra stamp duty of Rs. 15 was 
payable anda penalty of Rs. 150 was recover- 
able on the document under section 35 of the 
Stamp Act. He then directed that the docu- 
ment should be impounded under section 61 
ofthe Stamp Act. Section 35 of the Stamp Act, 
on which the learned pleader for the appellant 
relies, provides that a document chargeable 
with duty shall only be admissible in evidence 
on payment of the proper duty and section 36 of 
the same Act provides that where a document 
has been admitted in evidence, such admis- 
sion shall not, except as provided in section 61, 
be called in question at any stage of the same 
suit or proceeding on the ground that the 
document has not been duly stamped. Section 
61 provides that, when during the hearing of 
an appeal it is brought to the notice of the 
appellate Court that an instrument which 
has been admitted in evidence has not been 
duly stamped, then that Court may take the 
matter into consideration, and if of opinion 
that the instrument should not have been ad- 
mitted in evidence without the payment of 
duty and penalty as required by the Act, the 
Court may record a declaration to that effect 
determining the amount of the duty to which 
the instrument is chargeable, and may require 
any person in whose possession or power: such 
document then is to produce the same and 
may impound the document. It has been 


“Vol VIN “INDIAN 


DAYARAM V, ADAMIT 


argued by the learned pleader for the appel- 
lant that the effect of these two provisions of 
the law is that the appellate Court is vested 
with the same powers as the Court of first in- 
stance with reference to the aczeptance of a 
document as admissible in evidence and that, 
therefore, when the appellate Court holds 
that the proper duty has not been paid, that 
decision of the appellate Court amounts to a 
finding that the document is inadmissible in 
evidence without payment of the higher duty 
and penalty and, therefore, until that duty 
and penalty have been paid, the document 
cannot be accepted in evidence. In our opi- 
nion, that is not the effect of the law as laid 
down in those two sections of the Act. The 
latter section is, in our opinion, clearly framed 
for fiscal purposes, that is to say, for the pro- 
tection of the Government revenue and ib 
does not affect the provisions of section 36, 
which distinctly provides that, when an in- 
strument has been admitted in evidence, 
such admission shall not be called in ques- 
tion at any subsequent stage of the suit. In 
cur opinion, the learned District Judge took 
a correct view of the law and adopted the 
only procedure which he could have adopt- 
ed, that is to say, he regarded the document as 
admissible in evidence and at the same time 
declared that an extra duty ought to be paid 
and that that duty and the penalty were levi- 
able from the person who filed the documents, 
He also held that that sum might be recover- 
ed by the Collector. In our opinion, the first 
point taken in support of the appeal fails. 
The second point which has been taken 
is that the lower appellate Court erred 
in law in allowingthe plaintiff to recover in- 
terest on the arrears of rent from before the 
date of the transfer in their favour or te any- 
thing more than Rs. 971 which, in the ekrar- 
nama, is the amount described as the rent 
due to their transferers from the defendant 
No. 1. We are of opinion that the view 
taken by the learned Judgeis correct. Under 
the terms of that document, the transferers 
clearly conveyed to their transferees all their 


rights as lessors, not only to the rents in - 


arrear but also to the interest on such arrear; 
and the learned Judge is right in saying 
that the interest, being a legal incident, 
passed to the transferees with the transfer 
‘ofthe arrears of rent. The second point, 
therefore, in our opinion, cannot be supported. 

The third point taken is that the learned 


OASES. 583 


Judge erred in law in giving to the plaintiffs 
a decree for certain amounts which are des- 
cribed as abwabs. They appear from the 
plaint to be the sums claimed as selami,’ 
wasilbaki salami and teherir or entry-fee to 
the zemindary sherista. It is not proved 
that these sums were ever included in and 
consolidated with the rent and, in these cir- 
cur stances, we are of opinion that the plain- 
tiffs are not entitled to recover them. The 
case of Pudmanund Singh v. Bar Nath Singh 
(1), on which the learned Judge relies in hold- 
ing that these sums are recoverable, was ex- 
pressly dissented from in the decision of a 
Full Bench of this Court in the case of 
Radha Prosad Singh v. Bal Kowar Koeri (2). 
The judgment of the lower appellate Court 
in sofaras it finds that the sums claimed as 
abwabs are recoverable must be set aside. 

The result, therefore, is that we modify the 
judgment and decree of the lower appellate 
Court to this extent only that we direct that 
the sum of Rs. 18-10-0, which has been 
claimed by the plaintiffs on account of 
abwabs and has been decreed, be struck out 
of the decree and that the suit, so far as that 
sum is concerned, bedismissed. The findings 
and the decree of the lower appellate Court 
in respect of therest of the plaintiffs’ claim 
are confirmed and the appeal with regard 
to them is dismissed. In view of the fact 
that the success of the appellant in this 
Court has been very small, we direct that. 
the appellant do pay the respondent costs in 
this Court. 

Decree modified. 
(1) 15 C. 828. 
(2) 17 C. 726. 





(s. c. 48. L. R. 1.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Miscenuanzous Crvin APPLICATION No. 321 
or 1909 In Sura No. 294 or 1902. 
February 2, 1910. 
Present:—Mr. Hayward, J. ©. 
DAYARAM JESAMAL AND OTHERS— 
PLAINTIFFS 
~ Tersus 
ADAMJI KARIMJI AND OTHERS—- 
DEFENDANTS. 
Execution of decree—Decree containing penal clause- 
Executing Court cannot grant relief Civil Procedure 
Code (Act V of 1908), 8. 47. 
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In execution proceedings, relief cannot be granted 
to the judgment-debtor on the ground that the decree 
contains penal clauses which should be relieved 
against. Such questions relate to the validity of the 
decree and are excluded from the cognizance of the 
executing Court by virtue of section “47 of the Civil 
Procedure Code. 

Shirekuli Timapa v. Blahablya, 10 B. 435; Balprasad 
v, Dharnidhar, P. J. 1875 p. 366, relied upon. 

Krishnabai v. Hari, 8 Bom. L. R. 818;1 M. L. T. 
370 (F. B.), distinguished. 

Mr. Dipehand T. Ojha, for the Hxecution- 
creditor. 

Mr. Lalchand Hassamal, for the Jugment- 
debtor. 

Judgment.—Plaintiffs seek execution 
of balance due under the decree according to 
the account filed with the execution applica- 
tion. 

Defendants object that interest is calculated 
~ on interest in the account from and after the 
interest item of Rs. 101-6-9 and that the 
stipulation in the decree allowing recovery of 
the whole sum in default of punctual pay- 
ment of any sums decreed should be relieved 
| against as penal. 

Mr. Dipchand on behalf of plaintiffs admits 

the objection as to interest, but objects to relief 
“being given in execution against any part of 
the decree as penal. He urges also that no 
part of the decree is, asa matter of fact, penal. 
Mr. Lalchand relies on the case of Nagappa 


v. Venkatrao (1), and the fact that the case 


of Shirekult Timapa v. Mahably1 (2), has been - 


oe by the case of Krishnabat v. Hari 
3). 

It appears to me that the relief sought 
as against a penalty cannot be granted in 
these proceedings which are iu execution. The 
general rule is laid down in section 47, Civil 
Procedure Code, which has been generally 
held’ to exclude all questions relating to the 
validity of the decree (Woodroffe 15 0, P. O., 
p. 282). The decision of West, J., in Balpra- 
sad v. Dhurnidhar (4) quoted in the case of 
Shirekuli Uimapa v. Mahablya (2), referred to 
execution proceedings and was not overruled 
by the case of Krishnabai v. Hart (3), Jen- 
kins, ©. J. distinguished the case of Balprasad 
v. Dharnidhar (4) from that of Shirekuli 
Timapa v. Mahablya (2), which referred to 
proceedings in an original suit (3rd para of 
page 829 of 8 Bom. L. R.). The case of 
Krishnabai v. Hari (3) also referred to pro- 


ceedings in an original suit. 
(1) 10 M. 265. (2) 10 B. 435. 
(3) 8 Bom. L. R. 813 ; 1 M. L. T. 870 (F. B.) 
(4) P. J. (1875) 366. 
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The interest must now be re-calculated as 
agreed above by the parties and the case to 
be called on for further hearing with Mis. 
No. 5 of 1909 to-day three weeks for settle- 
ment. 

Plea deallowed. 


(s.c. 45, L. R. 2.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 

Civiu Surr No. 200 of 1909. 
February 8, 1910. 
Present:—Mr. Crouch, A. J. C. 
DAMODHABDAS HEMANDAS AND OTHERS 
~~PLAINTIFFS 
versus 
VISHENDAS BHERUMAL asp OTHERS— 


DEFENDANTS, . 

Parties—Joinder—Hindu Law—Joint family—Sut 
by partners for taking accounts—Sons of such partners 
not necessary parties—Suit based on contract—Swit 
for recovery of joint property—Position of manager. 

In a suit for taking partnership accounts by somo 
members of a firm against the other partners, the 
sons of the plaintiffs, who are members of a joint 
Hindu family with their respective fathers, : are not 
necessary parties and the suic is not bad for non- 
joinder of parties. 

When a sait is based on a contract of partuership, 
the only necessary plaintiffs to the suit are those 
members of the joint family who aro actually partners 
in the transaction. 

Shamrathi Singh v. Kishen Parsad, 29 A. 811; 4A. L. 
J. 194; A. W. N. (1907) 58, Sesham Patter v. Veera 
Raghavan Patter, 32 M. 284 ;5 M. L. T. 351;19 M. 
L. J. 372; 4 Ind. Cas. 38, dissented from. 

Case law on the subject discussed. 

When a contract is entored into by any member in 
his own personal name, such member may sue on such 
contract as sole plaintiff. 

Obiter dictum. 

In a suit, not based on a contract, for the recovery 
of joint family property, all joint owners are necessary 
parties, but the manager of the family may perhaps 
sue as the representative of the family as regards 
such property. 

Law onthe subject of the position of the joint 
Hindu family and the joinder of parties discussed 
and explained. 


Mr. Dipchant T. Ojha, for the Plaintiffs. 

Mr. Jsardass Oodharam, for the Defen- 
dants, 

Judgment.—This isa suit for taking 
partnership accounts and for recovery of what 
is due by defendant No. 1 to plaintiffs. Plain- 
tiffs sue as being members of the firm of 
Hiranand Versimal; ‘defendants were their 
gumashta partners from November 1901 to 
June 1906, 
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The following preliminary issue has been 
argued. 

Are Jethanand and Jamnadas necessary 
parties? 

Jethanand is doit son of plaintiff No. 2 
Hiranand; he is now 21 or 22 years of age. 
‘Jamnadas: is the joint son of plaintiff Ratan- 
chand aad is 2 or 25 years younger than 
Jethanand, y 


I fod it proved that Jamnadas never 
looked in the business during the period of 
the partnership in suit and that Jethanand 
probably worked in it for a short time, 
but merely as an assistant. At the present 
time, both take a substantial part in the 
management of the plaintiffs’ business, though 
not doing anything, which clearly differen- 
tidtes their position from that of an assistant. 
As the plaintiffs’ firm is at present constituted, 
three persons only are entifled toa share of 
the profits, viz., plaintiffs Nos. 1,2and 8. Of 
these Ratanchand and Hiranand take one 
share jointly and Damodhardas has one share. 
Plaintiffs Nos. 4 and 5 are sons of Damodhar- 
das and have no-separate share; nor have 
Jethanand and Jamnadas. Plaintiff Ratan- 
chand (Ex. A), denies that any of the sons 
are partners and contends that they will 
not be partners unless and until they have 
assigned to them distinct shares in the pro- 
fits. Thé business of Hiranand Versimal 
was formerly a joint family business; ib is now 
a business carried on in partnership by mem- 


bers of the same family, one of whom is sepa- | 


rate from the other two. The firmin which 
defendants were partners was not a joint 
family business; it was a firm in which some 
of the partners were heads of joint families 
and were trading with joint family funds. 
Such share of the assets in the firm of Hira- 
nand Versimal or in the firmin which defen- 
‘dants were also partners, as belongs to Ratan- 
chand and Hiranand, is the joint property of 
the family of which Jethanand and Jamnadas 
are members. k 


It is argued that Jethanand and Jamnadas 
are necessary parties on three several grounds. 
Firstly, ib is contended, they were partners 
in the firm consisting of Hiranand Versimal 
and defendants; secondly, they are now 
partners in the plaintiffs’ firm; and, thirdly, 
they are, abany rate, interested as co-par- 
ceners in the property sought to be re- 
covered. 
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It is not alleged nor is there any evidence, 


- that either Jethanand or Jamuadas was a 


party to the contract of partnership entered 
into in 1901 with defendants or was a party 
to any contract of partnership with plaintiffs 
Nos. 1, 2and 3. The allegation of partnership 
is based on the facts that each is joint 
with his father; and that each now takes 2 
substantial part in the management of the 
business. 

Mr. ‘Isardas contends that in all suits 
instituted by members of a joint family to 
recover moriey in which the co-parceners of 
such plaintiffs are interested—all such co-par- 
ceners are necessary parties and cites two 
recent decisions, Shamratht Singh v. Kishen 
Parsad (1) and Seshan Patter v. Veera 
Raghava Patter (2), as these decisions appear 
to support his contention and as I am unable 
to accept his statement of the law as correct, 
it is necessary to endeavour to ascertain what 
the law is. 

Certain principles may be regarded as 
well settled and a statement of these will, 
I believe, do much to render the points in 
dispute clear, It will be noted that I con- 
fine the discussion to the question of plaintiffs 
only; the question of defendants involves 
many further considerations, for the solution 
of which the Privy Council case of Brssessur 
Lall Sahoo v. Maharajah Luchmessur Singh 
(3), and Luéchmanen Chetty v. Siva Prokasa 
Modeliar (4), may be usefully consulted. 

No one can sue on a contract who is not 
privy to it. 

This rule is based on the principle that 
no action can be brought except for the 
infringement of a right. Rights founded 
-on contract belong to the person who has 
stipulated for them and no other, and, there- 
fore, no one can sue for the non-performance 
of an agreement to which he is not either 
directly or through his agent a party. See 
Dicey on Parties, Rules 2 and 10. The Rule 
is so universally recognised that an apology 
for a statement of it would appear necessary, 
had it not been overlooked in the two deci- 
sions relied on. 

IT. Where a contract is made by an 
agent on behalf of a principal, the principal 


is the proper person to sue for the breach of 
6 29 A. 311; 4 A. L. J. 194; A. W. N. (1907) 53, 
2) 32 M. 284; 5 M. L. T. 361; 19M. L. J. 372; 4 
Tnd. Cas. 88. 
(3) 6 I. A. 288; 5 ©. L. R. 477. 
(4) 26 0. 349; 3 C, W. N. 190. 
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it. This is rule 17 in Dicey’s book and is a 
corollary of sections 226 and 230 Indian 
Contract Act. 

TII. Where a contract is made with the 
agent himself, that is, where the agent 
is treated as theactual party, with whom 
the contract is made, the agent may sue, 

For this proposition I refer to exception 
4 to Rule 17 of Dicey—Section 230 (2) 
and section 231, Indian Contract Act, and 
the notes to section 231 in Cunningham and 
Shephard’s edition. Also Bangsee Singh 
v. Soodist Lall (5) and Hart Vasudev Kamat 
y. Mahadu Dad Garda (6) the last case cited 
shows that the case of a Hindu joint 
family presents no exception to the general 
rule. 

IV. All persons who are partners in a 
firm ab the time when the contract is made 
with itshould join in an action for breach of 
such contract. 

This is Dicey’s Rule 21. As each partner 
is agent of the other partners as regards all 
transactions within the scope of the business— 
the other partners are entitled to the 
benefits of itas principals and are actually 
privies to it. The cases uf Ramsebuk v. 
Ramlall Koondoo (7), Kalidas Kevaldas v. 
Natta Bhagvan (8) and Alagappa Ohetti v, 
Vellian Chetti (9) illustrate this rule as ap- 
plied to members of a joint Hindu family. 

16 will be noticed that, whereas in the two 
earlier cases, emphasis is placed on the 
mecessary condition to its application “if 
they are really partners,” the later case of 
Allagappa Chetti v. . Vellian Chetti (9) has 
such vague and misleading expressions as 
“owner of the firm,” and “members of the 
family interested in the firm” see also 
Imam-ud-din v. Liladhar (10). 

V. In all actions in which ownership of 
property is the basis of the claim, e. g., in 
suits for possession or for ejectment all 
persons in whom the ownership is alleged to 
be must be joined as plaintiffs. 

Tor this I refer to rule 3 of Dicey; 
Rattubshert Pishareth Kanna Pisharody v. 
Vallotil Manakel (11), Balkrishna Moreshwar 
Kunte v. The Municipality of Mahad (12), 

(5) 7 0.739; 10 0. L. R. 263. i 

(6) 20 B. 435. 

(7) 60. 815; 8 0. L. R, 457. 

(8) 7 B. 217. 

(9) 18 M. 33. 

(11) 8 M. 284. 

(12) 10 B, 32, 


(10) 14 A. 524, 
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Hari Gopal v. Gokaldas (13), 
Pillai v. Kolan Davelu Pillai 
Mayne 6th Editon pp. 368 to 339. 
The case of a joint Hindu family presents 
perhaps an exception to this rule, there being 
some authority for the proposition that a 
manager can represent the whole joint estate 
in suits as well as in transactions. The 
Bombay High Court at any rate has not 
regarded the right of the manager of the 
family to sue alone in that capacity for family 
property as absolutely oxcluded. Guruvayya 
v. Dattatrayya (15), see also Jagabhai 
Lalubhai v. Vitbhukandas Jagjivandas (16), 
Gunsavant v. Narayan (17), Hari Gopal v. 
Gokaldas Khushabashet (18), and Kashinath 
Chimnagi v. Chimnaji Sadashiv (18). 
Now the members of a joint Hindu family 
form not a partnership but a co-parcenary. 
A co-parcenary differs essentially from a 
partnership, The one is merely a form of 
ownership of property ; the other is a legal 
relation created by agreement, one of the 
essential elements of which is that each 
member has to the othcr the relation of 
agent to Principal. Co-parceners are joint 
owners of the family property ; as such they 
have a corporate ‘character; their mutual 
rights are the result of status. Partners are 
independent legal units bound together by 
certain legal relations as the result of contract, 
No eco-parcener is as such the agent of his 
co-parceners. The manager of a Hindu joint 
family has, as a manager, certain powers 
similar to those of an agent, but at the same 
time essentially different from them his posi- 
tion is more closely akin to that of a trustee. 
He is manager of the co-parcenary property 
and has authority within certain limits, to 


Angamuthyu 
(14), and 


„enter into contracts for the breach of which 


all the joint family property may be liable. 
But his co-parceners have not the position of 
principals and no privity of contract with 
them is established by contracts entered into 
by the manager. In a joint family business, 
where there is no outside member and no 
division of the profits, the Court would ordi- 
narily be ready to assume that any adult joint 
member who takes a share in the manage- 


ment of business isalsoa partner. But where, 
(18) 12 B. 158. 
(14) 23 M. 190. 
(15) 28 B. 11 at p. 19; 5 Bom. L. R. 618. 
(16) 11 B. 87 at Pp. ar 
(17) 7 B. 467, 
(18) 30 B. 477 at p. 486; 8 Bom, L. R. 268. 
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as in the present case the father of the joint 
family is partner with a separate member and 
also with out-siders it cannot be assumed that 
‘a son has been given the fall rights of a part- 
ner merely because he takes a share in the 
management of the business. The only fair 
inference is that he is a quasi sub-partner of 
his father, having no privity of contract 
with the other partrers but enjoying rights 
similar to those of a partner, over the share of 
profits which on distribution falls to his 
father. 

It follows that the question whether any 
member of a joint family firm has the power 
to bind any other member so as to make him 
personally liable depends on the question whe- 
ther the contractual relation of partnership 
has been established. Only those persons are 
partners who have mutually agreed to have 
towards each other those various rights and 
duties which make up the relation of partner- 
ship. See Mayne p. 374 and Vadzlal Lallubhat 
vy. Shah Khushal (19), asheld in Lutchmanen 
Chetty v. Stor Prokasa Modeltar (4): “A 
Hindu infant who, by brith or inheritance, be- 
comes entitled to an interest in a joint family 
business does not necessarily become a mem- 
ber of the trading partnership, carrying on 
the business. There must be some consentient 
act on the part of the infant and his partners.” 

Ina joint family business, the capital assets 
and good will are joint property. and every 
member of a joint family is thus “interested 
in the business ” and in a sense an “ owner of 
the firm” but some of the assets may consist 
oft unliquidated claims and outstanding debts, 
in legal phraseology choses im action, mere 
rights to enforce payment by process of law. 
Though the money when recovered is joint 
property, the right to recover it belongs to 
those parficular persons to whom payment 


has been promised that is, the contracting . 


parties. 

Hence in a suit based on contract the only 
necessary parties are those members of the 
family who are actually partners. 

The-rules; therefore, above given, as adapted 
to the case of members of a joint Hindu 
family may be thus stated. 

A. When a contract is entered into by any 
member in his own personal name, such mem- 
ber may ‘sue on such contract aa sole plaintiff. 
© B. When a contract is entered into in the 


name of the family ‘firm all the persons who 
(19) 27 B. 157; 4 Bom. L, R. 968. 


‘the cases therein cited again relied on.. 


‘contractual right to enforce 
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are really partners at the time when the con- 
tract is made are necessary parties to a suit 
on such contract; members not partners are 
not necessary parties. 

C. In a suit not based on contract for the 
recovery of joint family property, all joint 
owners are necessary parties. But the mana- 
ger of the family may. perhaps, sue as the 
representative of the family as regards such 


“property. 


The two recent decisionson which Mr. 
Isardas relies must now be discussed. In 
the ease of Shamratht Singh v, Kishan Prasad 
(D, it was held that the managing members 
ofa joint family carrying on a joint family 
business are not entitled to maintain a suit 
in their own names against the debtors of the 
family without joining with them either as 
plaintiffs or defendants all the other mem- 
bers of the family. The learned Judges in 
that case regard the point as concluded 
by the cases of Kutiusheri Pishareth v. 
Valltoil Manakel (11), Balkrishna Moreshwar v. 
The Municipality of Mahad (12), Ramsebuk v. 
Ramlal Koondoo (5), Kalivas Kewaldas v. 
Nathu Baghvan (3), Imam-ud-din v, Liladhar 
(10), Alagappa Chetti v. Vellian Chetti (9) 
and Angamuthu Pillai v. Kolandavelu Pillat 
(14) and Mayne’s Hindu Law 6th Edition 
pp. 368 to 269, [ submit that a mere perusal 
of the judgment and of the extracts from the 
decided cases relied on will make it clear 
that the two rules which I have above stated 
as IV and V have been confused. After stat- 
ing the two perfectly distinct propositions 
embodied in these rules, the learned Judges 
have combined them into novel rule of law 


_that persons not privies to a contract but in- 


terested in its being enforced are necessary 
parties to a suit brought to enforce it. 

In the case of Seshan Patter v. Veera Rag- 
havan Patter (2) it was held that plaintiff 
could’not sne alone on written contract in 
~vhich he was the sole contractee on the ground 
that other members of his family, were en- 
titled to the benefit of the payment in dis- 
charge of the contract. The case of Shamratht 
Singh v. Kishen Prasad (1) was followed and 
Here 
again there has been confusion between the 
payment as 
against a promisor and the right based on 
status as against a promisee to enjoy the 
benefit of payment when made. The rules as 
stated above as I and LI are ignored. The 
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only rule on which the decision could be based 
would he that stated above as II; but co- 
parceners are not principals and even if it, be 
assumed that they are principals, they were 
in this case undisclosed principals. 

I am unable to follow these decisions. My 

: attention has been drawn to the note of a case, 

on page 160 of X Bombay Law Reporter 
(Journal). The note consists of three und half 
lines only and I cannot assume tbat the deci- 
sion is inconsistent with familiar rulings of 
the same Court. 

I find that the suit is based on contract, it is 
a suit to enforce an implied term in the 
contract of partnership formed in 1901. To 
this contract neither Jethanand nor Jamna- 
das was privy. I find also that neither bas 
been proved to be partner in the firm of 
Hiranand Versimal as at present constituted. 
The suit cannot be regarded asa suit for 
possession of joint family property. 

My finding, therefore, on the preliminary 
issue, is in the negative. 

i Plea disallowed. 


(s. c. & S. L. R. 10.) A 
SIND JUDICIAL COMMISSIONER'S 
COURT. 

Crvu: Sore Nos. 58, 54, 56 ro 60 or 1909. 
February 21, 1910. 
Present:—Mr. Crouch, A. J. O. 
SANDAY PATRICK anb COMPANY— 
APPLICANTS 
versus 
MAYAMAL BISHENDAS—Opponent. 

Arbitration Act (IX of 1899), ss. 2, 8—Jurisdiction of 
Karachi Courts—Contract for purchase on Karachi Pass 
Lerms—Nature of contract— Railway receipt in name of 
purchaser as con signee—Delivery—“European princi- 
pals”—-Premature application —Seven clear days before 
appointment of arbitrator. 

Karachi Courts have jurisdiction to appoint an 
arbitrator under the Arbitration Act in case of 
differences between the parties to a contract for the 
purchase of goods entered into on “Karachi Pass 
Terms”, 7 $ 

Under these terms, the goods are to be examined, 
tested and appropřiated by the buyer at Karachi. 
Property in the goods does not pass till after 

«examination and acceptance at Karachi. 
The fact that the railway receipt is made out in the 
name of the purchaser both as consignor and consigneo 
‘is not sufficient to show that thedelivery to the rail- 
way is delivery under the contract of sale. The 
result of this fact is to place the purchaser in con- 
structive possession of the goods but this constructive 
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possession is given as pawnee to secure the monoy 
advanced and to ensure performance of the contract 
of sale. Ibis nob intended to be the delivery which 
completes the contract of sale and transfers ownership. 

Tho phrase “European principals,” as used in con- 
tracts with Karachi firms, is not vague. lt means all 
Enropeans engaged in business at Karachi, who can 
ordinarily act independently in such business andare , 
the controlling authority in itb. 

It is not the filing of the application but the appoiut- 
ment of an arbitrator by the Court that is subject to 
the condition of seven clear days after service of the 
notice, The filing of application before the expiration 
of 7 days might be treated as premature if itis for an 
immediate appointment of an arbitrator but it cannot 
be treated as a fatal irregularity where the application 
has beon admitted and the Court is not called to make 
the order of appointment until long after the seyen 
days have expired. < $ 


Mr. E. Raymond, for the Applicants. 

Mr, Lalchand Hasamal, for the Opponents. 

Judgment.—tThese cases have all 
been argued together. In each there is an 
application under section & of the Indian 
Arbitration Act to appoint an arbitrator. 

No written objections have been put in. At 
the hearing Mr. Lalchand verbally stated 
his objections, and as Mr. Raymond, who 
appeared for the applicants, was prepared to 
argue them, { consented to hear arguments, 
bat I would point out that the practice is to 
file written objections within the time 
limited by the notice and that any party, 
who fails to do so, runs the risk of having his 
objections disallowed. In the present cases, 
all objections should have been filed by the 
14th January. 

Mr. Lalchand urges the following objec- 
tions. — : 

1. That this Court has no jurisdiction. 
2. That no application lies under sec- 
tion 8, 
3. That the contract is ambiguous. 
4, That the application is premature. 
5. That defendants did not agree to the 
arbitration clause, 

The first objection is covered by judgment 
in suit No. 91 of 1992, Louis Dreyfus & Co. 
v. Dowlatram Devidial (1), but Mr. Lalchand 
has criticised that judgment on various 
grounds and it is necessary to add a further 
explanation of what I take to be the nature 
of the agreement entered into by the parties 
to a K. P. contract. 

The question when the property in the 
goods passes in pursuance of a contract of 
sale is always a question of intention. Where 


unascertained goods are sold, the questiou 
(1) 3 5, L. R. 156; 41nd. Cas, 1147, 
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when the assent to the appropriation is given, 
and the ownership transferred, must be 
answered by a reference to and an analysis 
of, the facts of each contract. Whereas in 
the contracts under consideration, we find 
an emphatic assertion in the document itself 
that the appropriation is to be assented to 
at a particular place, and after the comple- 
tion of the process of transport to the pur- 
chaser’s premises, the question admits of 
only one answer. The letters K. P, which are 
well known to mean “Karachi Pass” are 
printed on the top of the sheet in thick black 
letters, quarter of ai inch high and of the 
same breadth and proclaim to every one, 
having the most superficial knowledge of 
the export business of this part of India, 
that the goods offered to the seller are to be 
examined ; tested and accepted or rejected in 
Karachi. That the property in the goods 
passes.in Karachi, after examination and ac- 
ceptance appears to me to admib of no doubt, 

It is argued also that delivery to the Rail- 
way,and the handing over of the railway 
receipis made out in the name of Sanday 
Patrick & Oo., both as consignors and as 
consignees must amount to delivery under the 
contract of sale, for possession is given to an 


_agent authorised to hold on behalf of the 


purchasers. But the contract contemplates 
two distinct transactions, a sale and a pledge, 
On taking the goods to the . Railway Station. 
the seller makes a contract with the railway 
that they will carry the goods to Karachi 
and there deliver them to Sanday Patrick 
& Co., and further, the Railway, at the seller’s 
request, argees to treat Sanday Patrick & 


.Co., as the persons who consigned the goods. 


This contract between the seller and the 
Railway does not operate to pass the owner- 
ship of the goods. The seller then takes the 
Railway receipt, which itmust be remember- 
ed is not a negotiable instrument or «a 
symbol of the goods, but merely evidence of 
a contract by the Railway, to the purchaser’s' 
agent, who on being satisfied that certain 
goods have been handed to the Railway, and 
that the Railway has contracted to deliver 
them to Sanday Patrick & Co., and to hold 
them during transit subject to their orders, 
advances 90 per cent, of the stated valne 
of the goods, and receives the Railway 
receipt. The result of this’ transaction is to 
place Messrs. Sanday Patrick & Oo., in 
constructive possession of the goods, but this 
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constructive possession is given to secure the 
money advanced and to ensure performance 
of the contract of sale; itis not intended to 
be the delivery which completes the contract 
of sale, and transfers ownership. 

On arrival of the goods in Karachi the 
purchasers obtain actual possession of them. 
They are entitled to retain them as “pawnees” 
until re-payment of'their advance, or until 
the contract of sale has been completed. See 
sections 172 and 173, Indian Contract Act. 
As pawnees they are bailees for the seller 
and it is as bailees for the seller that they 
have custody of the goods until they have 
been tested, passed and weighed, and the 
ownership in them transferred. The consign- 
ment in the name of Sanday Patrick & Co., 
as consignors and consignees and the handing 
over of the Railway receipt are merely pro- 
cesses to ensure eventual completion of the 
contract of sale and the essential part of the 
contract——delivery of the goods by the seller, 
or, his bailee, to the purchasers to hold 
thenceforth as their exclusive property, is 
performed in Karachi. ~ 

As to the second objection, Mr. Lalchand 
contends that the reference contemplates 
two arbitrators, and that, therefore, section 8 
does not apply. I have already held in J. Mis. 
No. 63 of 1909 that the clause in this con- 
tract must, in view of para. 1 of the first 
Schedule to the Arbitration Act, be construed 
as meaning a reference to a single arbitrator. - 

Mr. Lalchand contends that “European 
principals” is a vague expression not capable 
of definition. It is possible that particular 
cases may offer difficulty, but, so far as 
Karachi is concerned, I am of opinion that 
all Europeans engaged in business here, who 
can ordinarily act independently in such 
business and are the conttolling authority 
in it, would come within the term. 

The fourth objection is based on the asser- 
tion that with regard to cases Nos. 53 and 
54, seven clear days had not elapsed between 
the giving of the notice under section 8 and 
the filing of the applications in Court. The 
notices were served on the 12th November, 
and it appears on a reference to the record 
that, although the applications were signed 
and dated on the 19th, they were not filed 
until the 20th. The objection, therefore, 
has no foundation. 

Further, it is not the filing of the applica. 
tion, but the appointment of an arbitrator 


59): INDIAN 


SANDAY PATRICK AND CO, V. RAMRATTAN, 


by the Court that is subject to the condition 
that no appointment has been made within 7 
days after, service of the notice. The filing of 
the application before the expiration of the 
seven days might be treated as premature 
if it asked for an immediate appointment of 
an arbitrator, but it cannot, in my opinion, be 
treated as a fatal irregularity where the 
application has been admitted and the Court 
is not called to make the order of appoint- 
ment until long after the seven days have 
expired, 

The last objection must be disallowed. No 
affidavit has been filed, nor has any evidence 
been offered in support of it. Mr. Lalchand 
suggests that if it be entertained, he might 
ask for a commission, but no application for 
a commission has been put in. 

I disallow all objections and appoint Mr. 
Robson as arbitrator in all cases. 

The objector will in each case bear all 
costs of these proceedings. 

Objections: disallowed. 


eid rami 


(s.c. 48. L. R. 14) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 
Miscectaneous Crvin Appiication No. 61 
or 1909, 

February 21, 1910. 
Present:—Mr. Crouch, A. J. O. 
SANDAY PATRICK AND COMPANY— 
APPLICANTS 
RAMRATTAN— OPPONENT. 

Arbitration Act (IX of 1899), ss. 5, 8—Submission— 
Death of a party—Revocation, 

By virtue of section 5 of the Arbitration Act, a 
submission, unless a different intention is expressed 
therein, is irrevocable except by leave +f the Court. 

The death of a party does not operate as the revoca- 
tion of a submission. 

Pestonji Nusserwanji v. Manockiee, 12 M. I, A.J12 
pp. 180, 181; 10 W. R. (P. C.) 51, relied upon. . 

Randell v. Thompson, 1 Q. B. D. 748 at pp. 757, 758; 
45 L. J. Q. B. 713: 35 L. T. 198; 24 W. R. 837; Re. 
Rouse and Meyer, L. R. 6 C. P. 212; 40 L. J. ©. P. 145; 
23 L. T. 865; 19 W. R. 438; Fraser v. Ehrensperger, 12 
Q. B. D. 3:0; 53 L. J. Q. B. 73; 49 L. T. 446; 32 W. 
R. 240; Dentshe Qpringstof, Actien v. Briscoe, 20 Q. 
B. D. 177, p. 180; 57 L. J. Q. R. 4; 36 W. It, 557; and 
In re Smith and Service, 25 Q. B. D. 545; 59 L. J. 0. 
B. 583; 63 L. T. 475; 89 W. R. 117; 6 Asp. M. ©. 555, 
referred to. | 

Mr. Raymond, for the Applicants. 

Mr. Nadirshah, for the Opponents. 


Judgment,.—tThe only objection raised 
in this case that has not been dispused of by 
previous rulings of this Court is that contain- 
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edin para. 5 of the memorandum of objections. 
In that it is alleged that one of the partners 
in the firm of Ramratton Balmukand has died 
since the date of the contract, and Mr. Nadir- 
shah contends that his death operates as a 
revocation of the submission. 

The opponents are impleaded in the name 
of the firm and advantage has been taken of 
the provisions of Order XXX, Rule 4 which 
permits the non-joinder of the legal represen- 
tatives of a deceased partner. 


In Morrison’s Edition of the Indian Arbitra- 
tion Act p. 7, it is stated “it is a general rule 
that, if one of the parties to an arbitration 
dies before award is made, the submission is 
revoked," and there are passages, both in 
Redman (pp. 106, 1(7), and in Russell (Sth 
Edition p. 114) which seem to support this 
view of the law. 


Submission,” is defined in section 4 of the 
Act, as a written agreement to submit 
present or future differences to arbitration, 
whether an arbitrator is named or not.” But 
an agreementis, by its very nature, irrevocable; 


‘the word “revoke” is wholly inappropriate 


to the process by which the contractual obliga- 
tions created by an agreement are made to 
lose their binding effect. Contracts are, in 
their nature, bilateral. 


A proposal, or an acceptance may be revok- 
ed under certain circumstances (section 5, Con- 
tract Act), but once the contractual obligation 
is created, it cannot be severed at the will of 
one party. Agreements to submit differences 
to arbitration were never revocable. 


But the essential part ofa submission in 
its active operation, is the giving of authority 
toa named arbitrator. In practice a “sub- 
mission” is frequently included in commercial 
contracts, and on differences arising, a second 
document, commonly called the reference, is 
drawn up defining the dispute and conferring 
the authority of an arbitrator on a specified 
person. An arbitrator is, in law, a mere 
mandatory ; he acts by Virtue of the authority 
given to him by the parties, as an agent for 
a principal. By the common law of Eng- 
land, any mandate can be revoked, and the 
authority of an arbitrator could be revoked 
under the same circumstances as could the 
authority of an ordinary agent. It was in 
this sense and this sense only that a submis- 
gion to arbitration was revocable: See Randell 
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v. Thompson (1) Re Rouse and Meyer(2); Fraser 
v. Bhrensperger (3) Deutcshe Springstof’, Actien 
y. Briscoe (4) and In ře Smith and Service and 
Nelson and Co. (5). 

The circumstances under which the author- 
ity of an agent is revoked are given in section 
201, Indian Contract Act, and if the terms of 
that section be compared with the section in 
Russell on Awards headed “ of revoking the 
arbitrators’ authority”, it will be found that 
the former represents with fair accuracy the 
old common law as to the revocation of a sub- 
mission, 

As early as 1868 ib was pointed ont by Lord 
Rimilly, in the case of Pestonje Nusserwanji v. 
Manockjee (6) “that the direction of recent 
legislation, both by English Acts and the Acts 
of the Indian Legislature, has been to put an 
end to the distinction between the agreement 
to refer, and the authority thereby conferred, 
which formerly enabled a person who was a 
party toa binding agreement to revoke the 
authority thereby conferred, and by so doing 
to put an end to the agreement for submission 
to arbitration; and to put such agreement for 
arbitration on the same footing as all other 
lawful agreements by which the parties are 
bonnd to the terms of what they have agreed 
to, and from which they cannot retire unless 
the scope and object of the agreement cannot 
be executed, or unless it be shown that some 
manifest injustice will be the consequence of 
binding the parties to the contract.” 

The Indian Arbitration Act states in the 
clearest possible terms that a submission, 
unless a different intention is expressed 
therein, shall be irrevocable, except by leave 
of the Court. The Courts ofthis country have 
no traditional prejudice against domestic 
tribunals and no sacred principle is outraged 
by carrying out the intention of the legis- 
lature; that intention clearly was to defi- 
nitely and thoroughly complete the task at 
which the legislature both in England and 
in this country had so long been labouring 


—‘to put an agreement to refer on the same 

(1) 1 Q. B. D. 748 at pp. 757 and 758; 45 L. J. Q: 
B. 713; 35 L. T. 199; 24 W. R. 837. 

(2) L.R. 60. P. 212; 40 L. J. ©. P. 148; 23 
865; 19 W. R 438, 
- (8) 12 Q. B. D. 810; 58 L. J. Q. B. 73; 49 L. T. 445; 
32 W. R. 240. 

(4° 20 Q. B. D. 177 at p. 180; 57 L. J. Q. B. 4; 36 
W.R, 557. 


L. T. 


(5) 25 Q. B. D. 545, 59 L. J. Q. B. 533; 63 L. T. 475; 


29 W. R. 117; 6 Asp. M. C. 555. 
(6) 12 M.LA. 112 at pp. 130, 181; 10 W.R. (P.0.)51. 


footing as all the agreements; * * * to put 
an end to the distinction between the agree- 
ment to refer and the authority thereby 
conferred,” 

There is nothing in the Act which justifies 
treating the death of a party as an exception 
to the general rule laid down so emphatically 
by section 4. 

I hold that the submission was not revoked 
by the death of one of the partners in the 
firm of Ramratton Balmukand. 
` Tappoint Mr. Robson as arb: trator, The 


‘costs of this application must be borne by 


the objector. 
Application allowed, 


te aan 


(s. c. 48. L. R. 17.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revistow No. 1 or 1910. 
March 4, 1910, 
Present:—Mr, Hayward, J. C., and 
Mr. Leggat, A. J. ©. 
AHMED AYOOB anp OTHERS— APPLICANTS 
5 VETSUS 
Tac ASIATIC PETROLEUM Co., Ln., AND 
OTHERS—-Opposita Parry, 
Ciwl Procedure Code (Act ¥ of 1908), O, XX, R. 4 


(1) —Judgment—Smali Cause — Court~-Reasons for 
findings not necessary. 


Ib is not necessary for a Judge, Small Canse Court, 
to state his reasons for his findings on the issnes, 


Narayan v. Bhagu, 31 B. 814; 9 Bom. L. R. 327 (IF. 
B.), followed. < 


Application against the decision of the 
Judge of the Court of Small Causes, Karachi, 
(a. E. Cumming, Esquire,) and was fixed for 
summary hearing. 

Mr. Isardas, for the Applicant. 

Order.—tThe plaintiffs sued defendants 
No. lon a contract alleged to have been 
entered into with them through defendants 
No. 2. The Small Cause Court Judge raised 
the issue inter aliu whether the defendants 
No. 1 were liable and proceeded merely 
to record his findings on the issues without 
stating his reasons. 

Revision is sought on the grounds that 
the issue above stated did not express with 
sufficient accuracy the case against defen. 
dants No. land that the findings should 
have been supported by reasons. 

We think the issue sufficiently covered the 
case agains: defendants No. 1 and we hold 
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reasons were unnecessary under Order XX 
Rule 4 (1) Ist Schedule, Civil Procedure 
Code, vide Narayan v. Bhagu (1). We, there- 
fore, reject the application. , 
A Application rejected, 
(1) 81 B. 814; 9 Bom. L. R. 327 (F. B.)- 


(s. c. 48, L. R. 18.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Orman Revision No. 171 op 1909. 
March 4, 1910. 
Present:—Mr. Hayward, J. C., and 
Mr. Leggat, A. J. ©. 
EMPEROR 
versus 
HAJI USMAN. 
Criminal Procedure Code (Act V of 1898), s. 122— 
Jidicial proceedings—Evidence—Admissibility—Potice 
reports —Procedure~~Evidence need not be formally 
recorded-—Order based on admitted facts or legal evi- 
dence—Revision (Criminal). 

Proceedings under section 122, Criminal Procedure 
Code, are judicial proceedings as defined in section 4 
(1) of the Code. Consequently an order under section 
122 can only be based on admitted facts or legal 


evidence. 
Reports of Police Inspectors or, Mukhtiyarkar are 


not evidence admissible in proceedings either under 
divison B or division © of Chapter VIII, Criminal 


Procedure Code. 

Imperator v. Mahro, 2 8. L. R. 11,9 Or. L. J. 225; 
Crown v. Kamal, 28. L. R. 15, 9 Or. LJ. 280, followed. 

As no formal procedure is prescribed for such 
proceedings beyond the formal record in writing of 
the reasons for refusing to accept sureties offered, a 
Magistrate is not required to formally record the 
evidence. It is sufficient to indicate the nature of 
the evidence in the formal record in writing of reasons 


for refusing to accept sureties. 
Provided the reasons are sufficient and shown to be 


based on admitted facts or legal evidence, the orders 
will not require revision by the High Court. 

Report made by the Sessions Judge, 
Sukkur-Larkana (F.K. Boyd, Esquire), for 
revision under section 439, Criminal Pro- 
cedure Code, the order of the Sub-Divisional 
Magistrate, Shikarpur, (R. B. Milne, Es- 
quire.) 

Judgment.—The Sessions - Judge, 
Sukkur-Larkana, has referred for our 
revision under section 439, Criminal Pro- 
cedure Code, the order of the Sub-Divisional 
Magistrate, Sbikarpur, refusing under section 
122, Criminal Procedure Code, on the report 
of the Mukhtyarkar to accept sureties offered 
under Chapter VIII, Criminal Procedure 


` Code. 
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We must set aside the order of the Sub- 
Divisional Magistrate as nob based on admit- 
ted facts or legal evidence and direct him to 
dispose of the matter according to law, 
following the rulings in the cases of I mperator 
v. Mahro (1) and Crown v. Kamal (2). 
Legal evidence means evidence admissible 
under the Indian Evidence Act or other law 
relating to evidence. There is no law so far 
as we are aware rendering reports-of Police 
Inspectors or Mukhtyarkar admissible evi- 
dence in proceedings either under division B 
or division C of Chapter VIII, Criminal Pro- 
cedure Code. i 

We think, however, that it is desirable to 
point out that though the proceedings -under 
section 122, Criminal Procedure Code, are 
judicial proceedings as defined in section 4 
(1) (m), Criminal Procedure Code, in that 
witnesses may be examined on oath in the 
course of such proceedings under section 
540, Criminal Procedure Code, and section 5 
Oaths Act X of 1873, and are, therefore, 
proceedings governed by the regular rules as 
to admitted facts and legal evidence under 


. Section 1, Indian Evidence Act, or other law 


relating to evidence; nevertheless they are not 
proceedings for which any formal procedure 
has been provided beyond the formal record 
in writing of the reasons for refusing to 
accept sureties offered under Chapter VIIE 
Criminal Procedure Code. They are not 
governed by the procedure prescribed for 
summons or warrant cases and provided by 
section 117 (z), Criminal Procedure Code, for 
proceedings ending in the order to give 
security under division B of the Chapter, 
They are proceedings subsequent to such 
order under division CO of the Chapter. Tt is 
not necessary, therefore, formally to record 
the evidence. It would ordinarily be sufficient 
to indicate the nature of the evidence in the 
formal record in writing of the reasons for 
refusing to accept sureties offered under the 
Chapter. No other formalities are required, 
It is not necessary to record the evidence in 
any of the formal manners prescribed by 
Chapter XXV, Criminal Procedure Code. 
Provided the reasons are sufficient and shown 
to be based on admitted facts or legal evi- 
dence, the orders will not require revision by 
this Court, 

Order set aside. 
25. X 
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LOUIS DREYFUS AND CO. V. GIRDHARIDAS, 
` (s. ¢. 45. L. R. 20.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civ Svir No. 379 or 1910. 

March 7, 1910. 
Present:—Mr. Leggatt, A. J. C. 
LOUIS DREYFUS AND Compaxy— 
PLAINTIFFS 
versus 


GIRDHARIDAS RUGHNATHDAS— 


DEFENDANT. 

Arbitration Act (IK of 1899), s. 2—Jurisdiction— 
Sale of unascertained goods—Sale when complete— 
Performance of contract—Cause of action—Delivery to 
buyer as agent of seller—Civil Procedure Code (Act V 
of 1908), s. 20—Contract Act (IX of 1872), ss. 82, 83. 

An application to file an award must be made in 
that Court which would have jurisdiction to entertain 
a suit upon the contract between the parties. 

In case of tho sale of unascertained goods, the 
ownership of the goods does not pass to the vendee 
till the goods are ascertained and appropriated by 
him. 

Goods are not ascertained until the appropriation 
by one party has been assented to by the other. 

The performance of a contract of sale cannot be 
said to be completed until there is a complete sale, 
for the contract being for the sale of goods, the con- 
tract cannot be performed where there is no sale. 

The defendant entered into a contract at Multan 
for supply of goods to plaintiff carryiug on business 
at Karachi, The goods were not ascortained at the time 
of the agreement. Defendant agreed to deliver the 
goods to the plaintiff’s agent at Multan or to send 
them direct to Karachi. In both cases, the ‘goods 
were to be forwarded to Karachi at the defendant’s 
risk and the goods had to be tested and accepted or 
rejected by the plaintiff at Karachi: 

Held, that the Karachi Court had jurisdiction to 
entertain an application for filing an award based on 
a submission contained in the contract. 

Louis Dreyfus and Co., v. Dowlatram Devidial, 38. 
L. R. 156, 4 Ind, Cas. 1147, followed. 

Kami Setti Subbiah v. Katha Venkata Sawmy, 27 M. 
855; Sheshi Mohun Pal Chowdhary v. Nobo Krishto 
Peddar, 40. 801, distinguished. 

Brij Coomaree v. Salamander Fire Insurance, Com- 
pany, 32 C. 816, referred to. 

Application to file award under Arbitra- 
tion Act. | 

Mr. Rupehand, for the Plaintiffs. 

Mr. Wirdaram, for the Defendant. 

. Judgment.—rThe arbitrators apply 
to file an award under the Arbitration “Act, 
Defendant raises only one objection that the 
Court has no jurisdiction to entertain the suit, 
because the contract was entered into at 
Multan, the money was payable at Multan 
and delivery was to be made at Multan. 

Section 2 of the Indian Arbitration Act 
IX of 1299, is not very clearly worded, but a 
consigeration of that section and of those 
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sections of the Civil Procedure Code which 
relate to the place of suing lead to the con- 
clusion that an application to file an award 
must be made in that Court which would 
have jurisdiction to entertain a suit relating 
to the matter submitted to arbitration, and 
it is, therefore, necessary to decide whether 
this Court would have jurisdiction to enter- 
tain a suit upon the contract between the 
parties. 

Mr. Rupchand contended that as there was 
a special agreement in the contract that this 
Court should have jurisdiction over any dis- 
putes, the application could be made in this 
Court, even if a suit on the contract would not 
lie in this Court, contending that consent 
could give jurisdiction. The point has al- 
ready been decided under the old Code by the 
learned Additional Judicial Commissioner, 
Mr. Crouch, to whose able judgment in 
Louis Dreyfus § Co. v. Miran Bux (1), I have 
nothing to add. Mr. Rupchand argues that 
under the new Civil Procedure Code, Act V 
of 1908, the decision would be different, but 
it is not necessary to go into this question as 
I hold that a suit on the contract would lis 
in this Court. 

The contract is one for the sale and pur- 
chase of 300 bags of wheat. The important 
clauses of the contract for the purposes of 
this suit are clauses 4, 9, 10, 12, 18, 14, 15, 
16, 17, 18, 19, 23. They are as follows:— 

4 “Goods to be delivered at Mooltan 
with Messrs. Louis Dreyfus & Co's. limits. 

9 Terms of payment, cash after delivery. 

10 In the event of the failure to deliver or 
of ghort delivery, or of the rejection of any 
goods in exercise of any right or option aris- 
ing under or conferred by this contract, 
buyers shall have the following options :— 

(a) To simply cancel the contract, 

(b) To claim and recover from the sellers 
the difference, if any, between the 
value at the contract price of the 
quantity of goods which shall not 
have been delivered or shall have 
been rejected, and the value of the 
like quantity of similar goods at the 
market rate at Mooltan or Karachi 
on the day next following the last 
day for delivery. 

(e) To buy at Mooltan or Karachi the 
quantity of goods which shall not 


(1) 28, L. R. 37, 
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have been delivered or shall have 
been rejected, within the two busi- 
ness days next succeeding the last 
day for delivery, and to recover 
from sellers the difference, if any, 
between the value at the contract 
price of the quantity of goods so 
purchased and the value of the same 
quantity at the rate of purchase. 
If here shall be no goods available 
in the local market, to buy against 
the sellers through Messrs. Louis 
Dreyfus & Co., Karachi, or at any 
other place, and recover from sellers 
the difference between the contract 
rate of purchase, due allowance 
being made for any difference in 
freight or terms of purchase between 
the said two rates. 

12 Sellers have the option of despatching 
all or part of this contract to Messrs. Louis 
Dreyfus & Co., Karachi, on all the conditions 
specified above and on those following. 

18 The goods shall be despatched at 
sellers’ expense and risk by rail from any 
station in consignments of not less than one 
wagon load in the name of Messrs. Louis 
Dreyfus & Co., Mooltan, to Messrs. Louis 
Dreyfus and Co., Karachi. 

14 Buyers to have the option of weighing 
the whole parcel or of taking ab average 
weight as customary. 

15 In taking weights, bags of more than 
1 seer in excess of the stipulated weight of 
224 lbs. net, not to be accepted in the aver- 
age. 

16 Terms of payment:-— 

(a) Buyersto advance sellers 90 per cent. 
of the contract price of the goods at 

2 Mootlan in exchange for Railway 

receipts. : 
(b) Buyers to pay the balance of the 
contract price at Mooltan on receipt 
from.Messrs. Louis Dreyfus and 
Co., Karachi of their report referred 
to in clause 17 heredf. 

17 Sellers shall, without question or dis» 
pute, accept as final and conclusive the re- 
port of Messrs. Louis Dreyfus and Co., 
Karachi, made after arrival and examination 
of the goods at Karachi or Keumari as to 
quality, condition, weight and refraction and 
as to the allowance, if any, to be made to 
buyers in respect thereof, sellers to have the 
option of attending personally or by their 
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agent at Karachi or Keamari, during the 
process of refraction and weighment, not 
later than 24 hours after the goods reach 
Karachi or Keamari. 

18 Should any portion of the goods to be 
delivered únder this contract arrive at 
Karachi or Keamari, in any respect unfit for 
shipment, buyers shall have the option of 
rejecting the goods which shall so arrive, or 
of taking the same with an allowance, the 
amount whereof in case the parties differ, 
shall be determined by arbitration at 
Karachi. 

19 In the event of non-delivery or short 
delivery or of the rejection of any goods 
in exercise of any right or option arising 
under or conferred by this contract, sellers 
shall forthwith on demand, refund to buyers 
the amount which shall have been advanc- 
ed by buyers pursuant to clause 16 hereof. 
on account of the contract price of such 
goods. 

23 Any dispute under this contract to 
be finally settled by 2 Earopean Arbitrators 
appointed ab Karachi by the buyers and 
sellers respectively or by an umpire in case 
of difference. If either party shail fail to 
nominate an arbitrator within 6 days after 
being required to do so, the other party 
shall be at liberty to appoint both arbitra- 
tors.” | 

Mr. Crouch has decided the question that 
arises here ina suit in which the indent 
form used was almost exactly the same, 
Suit No, 91 of 1908, Louis Dreyfus §° Co., v. 
Dowlatram Devidial (2), where he held that 
the performance of the contract was to be 
completed in Karachi. I have been furnish- 
ed with proof sheets of his judgment and 
the only differences apparent in the indent 
form, so far as appears from the judgment, 
are that in the one in the present suit the 
word quantity appears instead of the word 
quality in clause 10 (b) and the word quality 
instead of the word quantity in clause 17. 
Thise may possibly be dae to a misprint and 
in any case is quite immaterial. Further 
clause 4 of the indent form in that suit is 
not given, In the present suit that clause 
is of some importance. It shows that deli- 
very is to be made at Multan within Messrs. 
Louis Dreyfus & Co.’s limits. Mr. Hirdaram 
contends that as soon as delivery is made at 
Multan the sale is complete and the owner- 


(2) 3 5. L. R. 156; 4 Ind. Cas, 1147, 
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ship of the goods passes to the vendees and 
that, therefore, no part of the cause of ac- 
tion arose in Karachi, the contract having 
been entered into at Multan, delivery hav- 
ing been made and performance of the con- 
traci completed at Multan and the money 
being payable at Multan. In support of his 
contention ho- cites Kami Netti Subbiah v. 
Katha Venkata Sawmy (8), Sheshi Mohin Pal 
Chowdhary v. Nobo Krishto Peddur (4) and 
Brij Commaree v. Salamander Fire Insurance 
Company (5). 

Mr. Hirdaram ‘has, however, quite lost 
sight of the fact that this contract is one 
for the sale of unascertained goods, whereas, 
in the first two cases cited above, the goods 
were ascertained goods and those cases, 
therefore, do not apply at all. In Bray 
Coomaree v. Salamander Fire Insurance Com- 
pany (5), it was held that where the sale 
is of unascertained goods and there has been 
no subsequent ascertainment. or appropria- 
tion then there has been no effective sale so as 
to pass the property in the goods to the 
buyer. Mr. Hirdaram, however, urges that 
the goods were ascertained and appropriat- 
ed as soon as delivery was made at Multan, 
but this argument is plainly unsound. Under 
section 83 of the Contract Act IX of 1872, 
the goods are not ascertained until the 

“appropriation by one party has been assent- 
ed to by the other: but by the very terms 
of the contract the buyers are expressly 
given aright to reject the goods after their 
arrival at Karachi, so that their assent is 
plainly withheld till then. Thus, though 
there has been appropriation by one party 
there is no assent by the other party until 
after the goods have been weighed, tested 
and passed at Karachi; nor has there been 
any delivery, in the true sense of the word, 
to the buyers; the delivery is really made 
to Messrs. Louis’ Dreyfus & Co., as agents 
of the sellers for delivery to the buyers in 

-Karachi. This is also clear from the fact 
that by clause 12 sellers have the option of 
despatching all or part of this contract to 
Messrs Louis Dreyfus & Co., Karachi, for 
there could be no such option if final deli- 
very were made at Multan whereby the 
sellers would lose or control over the goods. 
This view is farther supported by the fact 

(3) 27 M. 355. 

(4) 40. 801. 

_ (5) 32 C, 816. 
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that clause 18 provides that the goods shalb 
be despatched at tke sellers’ risk, for when 
goods have become the property of the buyer 
he must bear any loss arising from their de- 
struction or injury: section 83 of the Con- 
tract Act. Looking at the contract from this 
aspect, ib is clear that the performance of the 
contract was to be completed in Karachi. 

Mr. Hirdaram attempted to distinguish the 
completion of the sale from the completion 
of the performance of the contract, and said 
that though the sale was not completed till 
the goods arrived at Karachi, the perform- 
ance of the contract was completed at Multan 
and, therefore, no suit would lie in this 
Court. But, I think it is plain that the per- 
formance of a contract for sale of goods can- 
not be saidto be completed until there is 
a complete sale, for the contract being for 
the sale of goods the contract has not been 
performed where thereis no sale. In this 
ease the sale would not be complete till 
the goods were ascertained in Karachi and, 
therefore, the performance was to be complet- 
ed in Karachi. 


Section 20 of the new Civil Procedure Code 


_ Act V of 1908 does not contain explanation 


TII of section 17 of the former Code, but the 
law is still the same and the cause of action 
arises in part atthe place where the per- 


. formance of the contract is to be completed. 


In this case performance was to be completed 
in Karachi and this Court, therefore, has 
jurisdiction. 

No other objection being raised to the 
award, I direct that the award be filed. 

Costs of these proceedings to be borne by 
defendant. 


Award filed. 





A (sc. 48. L. R. 26.) 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
Civiu Sum No. 421 or 1909. 
March 7, 1910. 
Present:—Mr. Leggatt, A. J.C. 
UTOOMAL VASOOMAL—P tatntire 
VEVSUS 

HARIDAS ASANAND— DEFENDANT. 
Arbitration Act (IX of 1899), ss. 4, 12—Submission, 
Jorm of—Bond—Arbitrator—Persons appointed by 
arbitrator to settle accounts—Contract Act (IX of 1872), 
$. 15—Coercion— Detention of property must be unlawful 
—Enlargement of time for making award—Court’s power 
to extend time after award is made—Interpretation of 
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Slatutes— Words acquiring particular meaning by use 
by Courts. 

No special form of submission is necessary under 
the Arbitration Act, provided there be an agreement 
and that agreement be reduced to writing. A bond 
may contain a valid submission. 

A and B made an agreement to the following effect:— 

“I,A, do agree and bind myself to pay to the 
director any sum which the said officer adjudges to be 
due from me on the said. account after comparison 
and settlement of accounts between the parties by 
any two independent, impartial and upright mer- 
chants.” 

“I, B, agree to be similarly bound by the award 
of the director”. 

It was clear from evidence that the payment to be 
made to the director was in trust for B: 

Held, that the agreement constituted a perfectly 
valid submission. 

Aitken v, Bechelor, 62 L.J. Q. B. 193;5 R. 218; 
68 L. T. 530, relied upon. 

~ Held, also, that the two merchants appointed by 
the arbitrator under the above submission to go into 
the accounts would not themselves be arbitrators. 

There can be no coercion by detention of property 
unless that dentention is unlawful and there is an 
intention of causing the other party to enter into the 
agreement, 

After an arbitrator has once made his award, he 
has no power to enlarge time within which the award 
was to be made; once the award is made, he is functus 
oficio and no action of his can revive his defunct 
jurisdiction. 

The Court has power to enler ge the time for 
making the award even after the arbitrator has made 
his award, 

Section 12 of the Indian Arbitration Act isa 
verbatim copy of section 9 of the English Arbitration 
Act, 1899, and should bear the same y construction and 
confer the same power as the corresponding section 
of the English Act. 

Raja Har Narain Singh v. Chaudhrani Bhagwant 
Kuar, 13 A. 800; 181. A. 55; Ram Manohar Misr v. Lal 
Behari Misr, 14 A. 343; Simson v. Venkata Gopalam, 9 
M, 475, not applied. 

Lord v. Lee, L. R. 3 Q. B. 404; 9 B. and S. 269; 
7 L.J. Q. B. 121; 16 W. R. 856; May v. Harcourt, 
L. BR. 18 Q., B. D. 638; Knowles and Sons Ltd. v. 
Bolton Corporation, (1900) 2 Q. B. D. 258; 69 L. J. 
Q. B. 481, 82 L. T. 229; 48 W. R. 433, relied upon. 

Any phrase interpreted in a particular way by the 
Courts acquires a special meaning which it continues 
to bear whenever used by the Legislature in the samo 
connection. 

Application by the Arbitrator, Mr.H. Whitby 
Smith, Director, Persian Gulf Telegraphs, to 


file an award. , 

Mr. Elphinston, for the Plaintiff. 

Mr. Hirduram, for the Defendant. 

Judgment.—tThe arbitrator applies 
to file an award under the Indian Arbitra- 
tion Act IX of 1899. Defendant objects that 
an application under the Arbitration Act 
does not lie: that petitioner was not appoint- 
-ed arbitrator and is not competent to make 
an application to file the award; that even 
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if it be held that he was appointed, his 
jurisdiction was ousted by the appointment 
of two arbitrators who adjudicated on the 
matters in dispute and passed an award ex 
parte: that petitioner made his award with- 
out hearing the parties, that the alleged sub- 
mission is nob executed by defendant: that 
the submission was obtained under coercion: 
and that the award was not passed within 
three months as required by Schedule I, 
Clause 3, of the Indian Arbitration Act. 

The first objection taken is that there was 
no valid submission to the arbitration of the 
petitioner. The submission is in the follow- 
ing terms;— | 

“Whereas Seth Ootoomal has made a claim 
before the Director, Persian Gulf Telegraphs 
and Political Officer Mekran Coast, for a 
sum of Rs, 2,000 and odd plus costs and 
interest and whereas the undersigned denies 
that anything more than 104 is due to Seth 
Ootoomal on the account and whereas the 
said Political Officer has ordered certain 
goods consigned to Abdulla Ishak and others 
to be detained by Consul at Koweit, I, 
Seth Goculdas Haridas Hasanand, do agree 
and bind myself to pay to the Director and 
Political Officer any sum which the said 
Officer adjudges to be due from me on the 
said account after comparison and settle- 
ment of the account between the parties by ` 
any two independent and impartial and up- 
right merchants, ; 
Sd. GOCULDAS HARIDAS. 

Executed on the 6th July 1909 before me. 

Sd. H. WmitBY SMITH, 
Director, Persian Gulf Telegraphs, 

Officer in Political charge Mekran Coast. 

I, Ootcomal Vasoomal, agree to be similarly 
bound by the award of the Director, Persian 
Gulf Telegraphs and Political Officer Mekran 
Coast: 

Sd. Ooroomat Vasoomat.” 

It is argued that this is not a reference to 
arbitration but a money bond and that as by 
the terms of the submission the money was 
payable to the Director, Persian Gulf 
Telegraphs, this is not a valid reference under 
the Act. No authority is given for this pro- 
position. The term submission is defined in 
the Indian Arbitration Act as “a written 
agreement to submit present or future differ- 
ences to arbitration whether an arbitrator 
is named therein or not.” Section 18 of 
the Act states that the forms set forth in 


Vol. Vil] 


UTOOMAL V, HARIDAS. 


the Second Schedule may be used, but though 
that schedule contains forms of submissions, 
the use of those forms is not made com- 
pulsory by any section of the Act. Inthe 
English case Aitken v. Bachelor (1), it was 
held that where at the trial.of an action 
terms were agreed upon by both sides, inter 
alta, that the counter-claim be “referred to 
arbitration and counsel on either side endors- 
ed and signed their briefs to that effect, 
these endorsements constituted a eubmission 
to arbitration within the definition contain- 
ed in section 27 of the Arbitration Act 
1889. The definition in that Act is identical 
with that given in the Indian Act. There- 
fore, no special form of submission is neces- 
sary, provided that there be an agreement to 
refer and that agreement be reduced to writ- 
ing, and even assuming the document in 
question to be a bond, I see no reason to 
suppose that a bond cannot contain a valid 
submission. Goculdas has agreed to pay any 
sum which the Director may adjudge to be 
due from him, and Ootoomal agrees to be 
similarly bound by the award of the Director. 
This appears to me to constitute a perfectly 
valid submission. The fact Goculdas agrees 
to pay the money to the Director ia imma- 
terial, for, clearly the payment is to be made 
to the Director in trust for Ootoomal. 

It is next contended, that Chellaram 
and Lilaram were appointed arbitrators 
and that, therefore, the Director, Persian 
Golf Telegraphs, was deprived of jurisdiction, 
and it is pointed out that Chellaram and 
Lilaram are called arbitrators in Exhibits 
Nos. 2, 8, 9, 10, 11 and 14, certain letters in 
the correspondence between the parties and 
the arbitrator. These two men, however, 
were not arbitrators at all: they were appoint- 
ed by the Director under the power given 
to him by the reference which authorises 
him as arbitrator to have the accounts 
compared and settled by any two indpen- 
dent and impartial: and upright merchants, 
The use of the word arbitrator i in the above 
mentioned exhibits. ig plainly a mistake and 
does not at all invest Chellaram and Lilaram 
with any authority | as arbitrators, nor does it 
in any way affect the jurisdiction of the ap- 
pointed arbitrator the Director Persian Gulf 
Telegraphs. 

The allegation, that the arbitrator or the 
merchants appointed to go through the 


(1) 62 L, J. Q. B. 193; 5 R. 218; 681, T, 530. 
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accounts did not give defendant an 
opportunity of being heard or of placing his 
case before him, is completely disproved by 
the evidence of the arbitrator and the 
merchants all of whom show that defendant 
had ample opportunity but absented himself, 
Tt is farther significant that neither defendant 
nor anyone on his behalf has gone into the 
witness box to support the allegation which I 
cousider to be clearly a deliberate falsehood. 
No reason at all has been suggested for discre- 
diting the evidence of the arbitrator or the 
merchants, and I have no hesitation in accept- 
ing ib as perfectly true. 

The objection that the submission was not 
execated by defendant bas been given up by 
Mr. Hirdaram. 

Tt is then alleged that the execution of the 
submission was obtained by coercion. It is 
said that goods at Koweit belonging to 
defendant were detained and that defendant 
was compelled to execute the submission in 
order to obtain the release of the goods. Under 
section 15 of the Contract. Act IX of 1872, 
coercion is defined to be the unlawful detain- 
ing or threatening to detain any property to 
the prejudice of any person whatever, with the 
intention of causing any person to enter into 
an agreement and it is, therefore, necessary 
for defendant to show that the detention of 
the goods was unlawful and that it was 
effected with the intention of causing defen- 
dant to execute the submission: but neither 
of these essentials is proved. Itis true that 
the reference states that the Political Officer, 
Mekran Coast, has ordered certain goods to 
be detained at Koweit, but this is denied by 
that Officer who isin no way responsible for 
the statements contained in the reference. 
The Director, Persian Gulf Telegraphs, 
and Political Officer, Mekran Coast, states 
that he gave no orders for the deten- 
tion of any goods at Koweit, and though 
it is clear from the telegram Exhibit B 
and the letter Exhibit C that some corres- 
pondence on the subject did pass between the 
Director and the Political Agent, Koweit, 
these documents do not prove that any goods 
were actually detained: still less that the 
detention, if any, was unlawful. The evi- 
dence of the Director shows that there were 
two previous awards about the same matters 
nowin dispute, and the detention, if any, 
appears to have been effected under those 
awards in a futile attempt to recover the 
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money from defendant. This is clear from 
the evidence of the Director who says that ib 
was on hearing of enquiries being made at 
Koweit relating to the detention of goods 
under a previous decree passed by the 
Director in favour of plaintiff that defendant 
applied to have this third arbitration, There 
is nothing on the record to show tha this 
detention was unlawful, but even assuming 
it to be unlawful, there was clearly no inten- 
tion of causing defendant to execute the sub- 
mission now in dispute, for, there had already 
been arbitration and an award and a decree had 
been passed on that award in favour of the 
plaintiff who, therefore, had all he could desire 
except payment of the amount due. There 
was not, therefore, any legal coercion ror 
indeed was any allegation of coercion made 
till the matter came into Court. 

There remains only one ground of objec- 
tion to the award that the award was made 
after expiry of the three months’ time allowed 
by Clause 3 of the First Schedule to Act 1X 
of 1899. The submission is dated the Gih 
July 1909 and the letter Exhibit 2 shows 
that the arbitrator entered on the reference 
onthe same date. Theaward is dated the 
8rd November 1909. Thesubmission bears 
an undated endorsement by the arbitrator en- 
larging the time for making the award upto 
6th January 1910. The arbitrator, however, 
tells us in his evidence that while he is nut 
sure of the date on which this enlargement 
was made, he thinks it was probably made 
on the day following that on which he made 
the award. The award was due onthe 6th 
October and clearly no enlargement was made 
till after the expiry of the period of three 
months from the time when the arbitrator en- 
tered on the reference. Objection has been 
taken that the arbitrator could not enlarge the 
time after expiry of that period, but that is a 
point which I am not called upon to decide, for, 
there can be no doubt, I think, that after he 
has once made his award he has no power of 
enlargement, for, once the award is made heis 
functus officio and no action of his can revive his 
defunct jurisdiction. If, therefore, the endorse- 
ment on the submission was made the day after 
the award it is of no effect. I am, however, 
asked by the plaintiff by a formal application 
to enlarge the time now. The defendant con- 
tends that the Court has no power to do this 
after the award has been made, urging that 
the use of the words “for making” in section 
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12 ofthe Indian Arbitration Act indicates 
that the power given to the Court is to be 
exercised before the award is actually made 
or not at all. The defendant relies on the 
following cases in support of his contention: 
Raja Har Narain Singh v. Chaudhrant 
Rhagwant Kuar (2), Ram Manohar Misr v. 
Lal Behari Misr (3) and Simson v. Venkala 
Gopalam (4). In Ram Manohbr Misr v. Lal 
Behari Misr (3), it was merely held that the 
Court had power to enlarge the time at any 
time before the award was made and that 
case does not, therefore, touch the question 
whether the Court has power to do so after 
award has been made. In Raja Har Narain 
Singh v.Chanudhranit Bhagwant Knar (2), their 
Lordships of the Privy Council held that 
under section 514 of the Civil Procedure 
Code, Act XIV of 1882, the Court could not, 
after the award had been made, enlarge 
the time for making the award, but this 
decision was based on the reason that 
section 521 of that Code expressly provided 
that no award should be valid unless made 
within the period allowed by the Court. In 
the Indian Arbitration Act IX of 1899 there 
is no such provision, and itis plain that the 
omission must be intentional and cannot be 
ignored. The point does not appear to have 
been decided under the Indian Arbitration 
Act by any of the Courts in India: nor does 
there appearto be any decision under the 
Civil Procedure Code, Act V of 1908, where 
also a change in the wording «appears: see 
para, 15 of the Second Schedule of that Act 
Section 12 of Act IX of 1899, which gives 
the Court the power of enlarging the time, 
is a verbatim copy (except for the omission of 
the words “or a Judge”) of section 9 of the 
English Arbitration Act, 1889, and it is, 
therefore, clear that the Legislature intended 
that the section in the Indian Act should 
bear the same construction and confer the 
same power as the corresponding section of 
the English Act; for, itis a well-known rule 
of interpretation that any phrase 
interpreted in a particular way by the 
Courts acquires a special meaning which it 
continues to bear whenever used in the same 
connection, “The language and provisions 
of expired and repealed Acts on the same 
subject and the construction which they have 

(2) 18 A. 300; 18 I. A. 55. 

(2) 14 A. 343. 

(4) 9 M. 475. 
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authoritatively received are to be taken into 
consideration; for, it is presumed that the 
Legislature uses. the same language in the 
same sense when dealing at different times 
with the same subject”—Maxwell on the 
Interpretation of Statutes 3rd Edition p. 50. 

The previous English Act which was 
superseded by the English Arbitration Act 
1889 was the Common Law Procedure 
Act, 1854 (17 and 18 Victoria Chapter 125) 
aud by section 15, after providing that in the 
absence of express agreement the award 
should be made within three months, it was 
enacted that “the parties may, by consent in 
writing, enlarge the time for making the 
award; and it shall be lawful for the 
superior Court of which such submission, 
document or order is or may be made a rule 
of Court, or for any Judge thereof, for good 
cause to be stated in the rule or order for 
enlargement, from time to time to enlarge the 
term for making the award.” Here also we 
find the same words “for making:” but it 
was held in Lord v. Lee (5), that under that 
Act the Judge had power to enlarge the time 
after the award had been made. It was 
observed by Blackburn, J., that “the Common 
Law Procedure Act, section 15, after limiting 
the time to three months when the submis- 
sion is silent asto the limit of time, gives 
the parties themselves power to enlarge the 
term: and the effect of this enlargement of 
the terms under the Statute would be the 
same as at Common Law, that is, it makes 
it as if the extended time had been originally 
inserted in the submission. - The same con- 
struction must be given to the clause giving 
power to the Court or Judge to enlarge tho 
time: and if an enlargement by consent of 
parties amounts to a ratification of all that 
has been done in the interval, inasmuch 
as ib amounts to saying that the submission 
shallbe read as if the extended time had 
been originally inserted, then the award, 
which had been made in the interval after 
the three months had expired and' before the 
order for enlargement was made, as it 
purported to be made under the authority 
of the parties, would be valid if the authority 
were subsequently ratified by the parties by 
enlargement. Thesame power is given to the 
Judge in his discretion, from time to time to 
enlarge the time, notwithstanding the parities 


Oey. = 404; 9B. & S. 269; 37 L. J. Q. B. 
121; 16 W. R. 8 
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do not consent and it must have the sameeffect 
as an enlargement by consent, namely, 
amount to a ratification.” It was observed 
by Lush, J. in the same case: “No limit of 
time is given within which the Judge may 
enlarge the time and he is not limited to 

the time within which-the arbitrator himself 
could enlarge it even although it be said on 

the submission that the arbitrator shall make 

his award on or before a certain day.” 

This ruling was approved and followed in 

May v. Harcourt (6). In Knowles and Sons 

Lid. v. Bolton Corporation (7), it was held. 
that there was jurisdiction in the Court or 

Judgeto make the order asked for(anorderfor 

enlargementof the time) although the time for | 
making the award had elapsed before the appli- 

cation was made at Chambers and although 

the award had been in fact made. This case’ 
was decided under the English Arbitration- 
Act 1889 and we, therefore, find that the 

English Courts construe the words of the 

section which we are now considering as. 
giving power to the Court to enlarge the time 
even after the award has been made. Con- 

struing thesection in the same way, I hold thas 

this Court has power to enlarge, even now, 

the time for making the award. I entertain 

no doubé that this is a fit case for the exercise 

of that discretion which is given to the 

Court. All other objections to the award 

have failed and there now remains only an 

objection which could not have been taken 

save ouly through the inadvertence of the 

arbitrator. In holding, as I do, I have 

not taken into consideration the statement 

contained in the verified application dated 

28th January, that the award was made on 

the 5th November and not on the 8rd, for 

quite apart from that there is no doubt that 

this Court has power to enlarge the time. 

I, therefore, enlarge the time for making 
the award up to to-day aud I direct that the 
award be filed. 

Costs of these proceedings to be borne by 
the defendant, 

Award filed, 


d B. 481; 82 Ta 


(6) 13 Q. B. D. 688. 
(7) (1900) 2 Q. B. D. 253; 69 L. J. Q 
T. 229; 48 W. R, 433. 
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MOWLO SA ZALI V., MUSHTAKSINGH. 
(s. 6. & S. L. R. 34) 
SIND JUDICIAL COMMISSIONER'S 
COURT. p 
First Crviz Appear No. 41 of 1909. 
March 11,1910. 
Present:—My. Hayward, J. C., and 
Mr. Crouch, A. J. ©. 
MOWLO SABZALLI AND OTHERRS — 
APPELUANUS 
versus 
MUSHTAKSINGH AND ANOTHER— 
RESPONDENTS, 

Land Acquisition Act (I of 1894), s- 54—Appeal, 
right of ~Appeal from preliminary order. 

An appeal under section 54 of the Land Acquisition 
Act only lies subject, to the provisions relating to 
appeals from original decrees -under the Civil Proce- 
dure Code. 

An appeal against a preliminary order of the Dis- 
trict Court, holding that a certain question about 
compensation was not included in the matters refer- 
red to by the Collector under scction 18 of the Act, is 
premature until the passing of the final award by the 
District Court. 

Appeal against the order of the District 
Judge, Hyderabad, (E. H. E. Leggatt, 
Esquire). 

Mr. Hirdaram Mewaram, for the Appel- 
lants. 

Mr. Mathradas Ramchand, for the Respond- 
ent No. 1, and Mr. Tekchand Udhavdas, for 
the Respondent No. 2. 

Judgment.—tThis is an appeal 
against the order of the District Judge of 
Hyderabad, holding that the question of appor- 
tionment of compensation is not included 
in the matters referred for the determina- 
tion of the District Court by the Collector 
under section 18 of the Land Acquisition Act, 
I of 1894. 

Mr. Mathradas raises the preliminary 


"+ objection that no appeal lies at this stage. 


Mr. Hirdaram relies on section 54 of the 
Land Acquisition Act, I of 1894, 

Ib appears to us that the objection must 
be upheld. The order is merely a prelimi- 
nary order on issue No.9 raised in the District 
Court. It is premature to appeal against 
such an order before the passing of the final 
award by the District Court. An appeal 
under section 54 of the Land Acquisition 
Act, I of 1894 only lies subject to the 
provisions relating to appeals from original 
decrees under the Code of Civil Procedure. 

We dismiss the appeal with costs. 


Appeal dismissed. 
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BIBI SADRU V. GHULAM HAIDAR SHAH. 


(s. c. 4 S. L. R. 35.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. 

First Orvin Appeat No. 57 of 1909. 
March 11, 1910. 

Present:—Mr, Hayward, J. C., and 
Mr. Crouch, A. J. C. 

Musammat BIBI SADHU—Puarstirer— 
APPELLANT 
versus 
Syed GHULAM HAIDAR SHAH anv 
OTHERS—DEFENDANTS-—RESPON DENTS. 

Practice-—-Plaint formally admitted— Objection that 
suit without consent and knowledge of plaintiff—Proce- 
dure—Nature of enquiry necessary. 

Where after a plaint has been formally admitted, . 
an objection is raised that the suit was not instituted 
with the consent and knowledge of plaintiff, the Court 
should raise a regular preliminary issue, whether the 
plaint has been duly signed by and presented under 
the authority of the plaintiff, and decide the same 
after recording evidence of both parties thereon, 

Where serious allegations of fraud are involved, 
such further evidence may be called as might appear 
necessary to the Court. 

An order rejecting a plaint without holding such 
formal enquiry as is indicated above is bad and liable 
to be set aside on appeal. 

Appeal against the order of the First Class 
Subordinate Judge, Hyderabad, (A. A. Hassan 
Ally, Esquire.) h 

Mr. Gopaldas Jhamaimal, for the Appellant. 

Mr. Issardas Oodharam, for the Respond- 
ent, No. 1. 

Judgment.—The appellant appeals 
against the order of the First Class Sub- 
ordinate Judge, Hyderabad, rejecting her 
claim as not instituted with her consent and 
knowledge. 

Mr. Gopaldas for appellant urges that the 
order is not justified under the Civil Pro- 
cedure Code. 

Mr. Isardas refers us to section 151 of] the 
Code. 

We observe that the plaint was {formally 
admitted by the learned Subordinate Judge 
and that no rule of law has been quoted in 
justification of this subsequent order of 
rejection. We also observe that the order 
does not appear to be based on any evidence 
formally taken in Court. We think that the 
Subordinate Judge should have raised 
a regular preliminary issue whether the 
plaint had been duly signed by and pre- 
sented under the authority of appellant and 
should have recorded evideuce of both parties 
thereon and in view of the serious allegations 
of fraud involved have called such further 
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evidence as might have appeared necessary 
to the Court. i 
We, therefore, set aside the order rejecting 
the claim and remand the case to the Sub- 
ordinate Judge with directions to re-admit 
it to bis file and to frame the preliminary 
issue mentioned above and such further 
issues as may be necessary and to determine 
the suit accordivg to law. Costs to be costs 
in the cause, 
Appeal allowed. 
(3. 6, 45. L. R. 37.) 
SIND JUDICIAL COMMISSIONER’S 
- COURT. 
FULL BENCH, 
Seconp Civit Appean No. 23 or 1908. 
March 11, 1910. 

Present:—Mr. Hayward. J. C., Mr. Crouch, 
A. J.C. and Mr. Leggatt, A. J. O. 
GOVERDHANDAS AND OTHERS—PLAINTFFS 
— APPELLANTS 
versus 
"NARAINDAS AND ANOTHER—[DEFENDaNTS-— 


RESPONDENTS. 

, Pleader’s fee—Rules of the Court of Judicial Commis- 
Stoner, App. VI, cl. (g)—Special fee between pleader 
and clieni—Plaintiff putting low valuation to avoid 
higher Court-fees. 

Where the plaintiff himself preferred for his suit a 
low valuation in ordor to avoid payment of higher 
Court fees, and there was no vexatious conduct on the 
part of defendants, the plaintiff could not be allowed 
special fees as between pleader and client under 
clause (g) of Appendix VI of the Rules of the Court 
of Judical Commissioner, Sind, on the ground that the 
case was an intricate one and was argued for a 
number of hearings. 


Facts.—See 6 Ind. Cas. 881; 3 S. L. 
R. 228, where the Full Bench judgment 
disposing of the case is printed. 

Mr. Hirdaram Mewaram, for the Appel- 
lants. 

Mr. Harchandrai Vishindas, for the Respond- 
ents, 

Judgment.—tThis is an application 
by plaintiffs-respondents to be allowed plea- 
der’s fees as between pleader and client as a 
special case under clause (g) of Appendix VI 
ot the Rules of the Court, on the ground that 
the appeal was argued twice before the Divi- 

` gional Bench and again before the Full Bench. 

We think the pleader’s fees of Rs, 30 al- 
lowable as costs under clauses (a) and (b) of 
Appendix VI are clearly inadequate, having 
regard to the nature of the claim and the 
intricacies of the appeal which led to three 
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hearings before the Divisional and Full 
Benches. We observe, however, that the plea- 
der’s fees allowable depend on the valuation 
set on the claim and not on the number of hear- 
ings before the Court. The plaintiffs-respond- 
euts in this case apparently preferred a low 
valuation in order to avoid payment of high 
Court-fees. They themselves are thus responsi- 
ble for the result. It is notalleged to be due 
to vexatious conduct of the defendants-appel- 
lants which is the ordinary ground for allow- 
ing costsas between pleader and client. We, 
therefore, do not consider that this ought to 
be treated as a special case under clause (g) 
of Appendix VI of the Rules of the Court. 

: Application dismissed, 


(s. c. 45. L. R. 88) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL APPEAL No. 3 or 1910. 
March 17, 1910. 

Present: —Mr. Hayward. J. O., and 
Mr. Leggatt, A. J. C. 
EMPEROR 
versus 
BALOCHKHAN walad KANDERO— 


_ APPELLANT. 

Practice—Re-construction of stalement—Evidence— 
Statement to Magistrate or Police—Admissibility for 
purpose of contradiction—Mashirnama—Statement in 
riting to police—Motive, failure to prove-—Evidence 
Act (I of 1872), ss. 157, 159--Criminal Procedure Code 
(Act V of 1898), ss. 157 (1), 162— Failure to report. 

Re-construction, if conducted with care, is likely 
to be a useful test of the veracity of the witness, but 
it is nothing more, and although the Court’s note 
regarding re-construction is ono of the matters bofore 
the Court referred to in the definition of “proved,” as 
given in the Evidence Act, it is not evidence and can- 
not take the place of evidence. 

Where a witness in the Sessions Court makes a 
statement different from the one made by him before 
the Magistrate or tothe Police, the Sessions Judge 
must bring on the record, for purpose of contradiction, 
the deposition of the witness before the Magistrate or 
obtain fromthe Police the proof of statements made 
to them by the witness. The Sessions Judge’s note 
that the witness did make a particular statement to 
the Magistrate or to the Police is not evidence and 
is not proof that such a statement was made. 


A Mashirnama, if it be a statement at all, is a state- 
ment in writing to the Police and the admission of 
such a writing in evidence as corroboration is against 
the express provisions of section 162, Criminal Pio. 
cedure Code, though the writing may, of course, be 
used under section 159 of the Evidence Act in order 
to refresh the memory. 

Emperor v. Narayan Rughunath Patki, 182 B, 111; 
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9 Bom. L. R. 789; 6 Cr. L. J, 164; 23L L. T £14, re- 
lied upon. 

An omission to send areport tothe Magistrate as 
required by section 157(1), Criminal Procedure Code, 
is a serious neglect of duty and one liable to result 
in failure of justice, as it lays the Police open to 
grave suspicion of the concoction of false evidence, 

Itis not always possible for the prosecution to 
prove the motive for a crime and the absence of any 
proof of motive is not on itself sufficient to justify the 
rejection of evidence which is otherwise reliable. 


Appeal against the decision of the Sessions 
Judge Sukkur-Larkana (F. K. Boyd, Esquire). 

Mr. E. Raymond, for the Appellant. 

Mr. Teckchand, for the Crown, 

Judgment.—rThis is an appeal from a 
conviction by the Sessions Judge Sukkur- 
Larkana who found the appellant guilty of 
murder and sentenced him to transportation 
for life under section 302, Indian Penal Code. 

The conviction rests mainly on the evidence 
of the two girls, Shahnaz and Durnaz, who 
are supported by Rahim and Mithan. There 
is also a confession by the accused and his 
production of an axe. 

We think the learned Sessions Judge was 
right in not placing reliance upon the confes- 
sion made by the accused which is not al- 
together consonant with the evidence ; and 
the production of the axe does not seem of 
great importance as there is no evidence that 
there were any marks of blood on the axe or 
any sign that it had been washed, and the ac- 
cused has not been asked to explain its pro- 
duction. 


Theevidencegiven by Shahnaz, Durnaz,Rahim 
and Mithan appears to us tobe thoroughly 
reliable. There are some discrepancies in 
the evidence but these are fully accounted for 
by the age of the two girls and the confusion 
which would be the inevitable consequence of 
the murder. The evidence of Utam, the only 
independent witness called for the defence, is 
by no means inconsistent with that given by 
Mithan, while the evidence of theother de- 
fence witnesses is palpably false. 


We are satisfied that the witnesses for the 
prosecution had no reason whatever to con- 
coct, of their own accord, a false case against 
the appellant, and we do not think that the 
police had time to doso. The learned Ses- 
sions Judge has noted that the demeanor of 
the girls was eminently satisfactory and one 
Assessor believes their evidence while the 
other gives no convincing reason for his 
opinion to the contrary. We, therefore, feel 
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no doubt that they ave telling the truth when - 
they say that they saw the accused kill the 
deceased. 

We think, however, that it is necessary to 
draw the attention of the learned Sessions 
Judge to certain irregularities which appear 
ou the record. He places much reliance upon 
reconstruction and we think that this, if con- 
ducted with care, is likely to bea useful test of 
the veracity of the witness butit isnothing more 
and though the Sessions Judge’s note regarding 
the re-construction is one of the matters before 
the Court referred to in the definition of 

proved” as given in the Indian}vidence Act, 
it is not evidence and can not take the place 
of evidence. Much that appeared in the 
Judge’s English record of the evidence given 
by the girls did not appear in the vernacular 
record of that evidence and it was, therefore, 
found necessary to have their evidence trans- 
lated from the vernacular. 

A similar irregularity is the omission to 
bring on the record for purpose of contradic- 
tion, where necessary, the deposition of a 
witness before the Magistrate and the omis- 
sion to obtain from the police, for the same 
purpose, proof of statements made to. them 
by a witness. The Sessions Judge’s note 
that the witness did make a particular 
statement to the Magistrate or the police is 
not evidence and is not proof that such a 
statement was made. 

The statement of the accused to the police 
that he committed the murder with the axe 
is as pointed out by the learned Sessions Judge 
inadmissible and, therefore, the fact that he 
had said so should not have been recorded in 
the deposition of any witness. 

The mashirnama appears to have been ad- 
mitted in evidence as a former statement in 
writing by the witness for the purpose of corro- 
boration, but we have no doubt that it was iu- 
admissible for that purpose. Section 157 of 
the Indian Evidence Act does allow a former 
statement by a witness to be proved in order 
to corroborate the witness but the mashtrnama, 
if it be a statement at all, isa statement in 
writing to the police and the admission of 
such a writing in evidence as corroboration is 
against the express provisions of section 162, 
Criminal Procedure Code, though the writing 
may, of course, be used under section 159 of 
the Evidence Actin order to refresh the 
memory. On this point we invite attention 
tothe remarks of the Full Bench of the 
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Bombay High Court in Emperor v. Narayen 
Rughunath Patki (1). 

It appears from the evidence of the Sub- 
Inspector that no reporb was sent to the 
Magistrate empowered to take cognisance of 
sach offence as required by section 157 (1) 
of the Criminal Procedure Code and by the 
Police Manual. Thisis,in our opinion, a serious 
neglect of duty and one liable to result in a 
failure of justice, as the omission to send this 
report lays the police open to grave suspicion 
of the concoction of false evidence, and we, 
therefore, trust that proper steps will be taken 
to ensure that the provisions of the law shall 
in future be properly carried oub. 

Itis to be regretted that the learned 
Sessions Judge did not call for any explana- 
tion of this from the Sub-Inspector and 
that he did not touch this point in his jadg- 
ment though it was brought to his notice by 
the pleader for the defence. 

We are, however, of opinion that though the 
omission to send to the Magistrate the report 
required by section 157 (1), Criminal Pro- 

_ cedure Code, indicates that the Police were 
prepared to procure false evidence, if necessary, 
there is nothing on the record to induce us to 
believe that they did do soor that the 
witnesses for the prosecution would have been 
willing to join in any such scheme against a 
person who was in no way their enemy. 

It is not always possible for the prosecntion 
to prove the motive for a crime and the 
absence of any proof of motive is not in 
itself suficient to justify the rejection of 
evidence which is otherwise reliable. 

“We, therefore, confirm the conviction and 
sentence and dismiss the appeal. 


Appeal dismissed. 
(1) 32 B. 111; 9 Bom. L. R. 789 (F. B.); 6 Cr. L. J. 
164; 2 M. L. T. 414, 


ce tre 


(s. c. 48. L. R. 42.) 
SIND JUDICIAL COMMISSIONER'S 
COURT..- 
CRIMINAL TRANSFER APPLICATION No. 7 
or 1910. 
March 17, 1910. 
_ Preseni:—Mr. Hayward, J. O. 
EMPEROR - 
versus 
AZIZ DIN AHMAD AND oraers— 


APPLICANTS. + 
` Tvyansrer of case—Criminal Procedure Code (leb Y 
of 1898), s. 526 (8)—Refusal to grant postponement— 
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A pplication mide two months after commencement of 
heart. ing — Transfer for convenience. 

It is only when an‘application for postponement i is 
made before the commencement of the hearing that 
postponement must be granted under section 526 (8), 
Criminal Procedure Code. 

Where the application has been delayed for two 
months after the hearing of the case had commenced, 
a refusal to grant postponement is no ground for 
transfer of the case. 

Where the accused are mostly in custody, and tho 


| prosecution witnesses have licen mostly examined and 


the accused have not disclosed the names of the 
witnesses for the defence, the accused cannot ask for 
a transfer of the case on the ground of convenience. 

Crown v. Mohamed Shah, 18. L. R. 98; 8 Or. L. J. 
356, referred te 

Application for the transfer of the Proceed- 
ings instituted against applicants under 
Chapter VIIT, Criminal Procedure Code, in 
the Court of the Sub-Divisional Magistrate, 
Nara Valley(P. R. Hanson, Esquire), 

Mr. Wadhumal, for the Applicant. 

Mr. Tekchand, for the Crown. 

Judgment.—tThe 16 applicants apply 
for transfer of the proceedings against them 
under Chapter VIIT, Criminal Procedure 
Code, from the Court of the Sub-Divisional 
Magistrate, Nara Valley to that of some Magis. 
trate in Hyderabad. 

Mr. Wadhumal supports the application 
on two grounds, the alleged reasonable fear 
in the minds of the applicants that they will 
not have a fair and impartial trial before the 
Sub-Divisional Magistrate, and the con- 
venience of the parties and witnesses who 
are alleged mostly to belong to Hyderabad. 

Mr. Tekchand opposes, the application 
under instructions from the District Magis- 
trate, Hyderabad. 

It is alleged that the applicants reasonably 
fear they will not havea fair and impartial 
trial because security for Rs. 500 only has 
been demanded for their good behaviour, but 
sureties worth Rs. 5,000 havebeen demanded 
for their release on bail pending the trial, 
and also because their application for post- 
ponement to apply for transfer was rejected. 
Now there is no mention of Rs. 5,000 either 
in their application for bail nor in the order 
refusing the sureties offered. They were 
rejected because they were not known and 
did not belong to the faluka of the appli- 
cants. It is stated that Rs. 5,000 was men- 
tioned merely in the discussion as to the 
respectability of the sureties offered. Again 
their application for postponement for trans- 
fer was only made after the proceedings had 
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been going on for nearly two months. It was 
without doubt rightly rejected. The only 
fault to be found in the matter is that two 
days later a second application for postpone- 
ment was actually allowed. This without 
doubt ought not to have been granted. The 
hearing in this case began nearly two months 
before and it is only when application is 
made before the commencement of the hear- 
ing that postponement must be granted under 
section 526 (8), Criminal Procedure Code. 

It is alleged that the transfer will be for 
the convenience of the parties because the 
accused and witnesses are alleged mostly to 
reside in Hyderabad. This argument hardly 
applies to the accused who are mostly in 
custody. Nor does it apply to the witnesses 
for the prosecution who have mostly been 
already examined. Nor can it be urged with 
regard to the’ witnesses for the defence as 
their names have not yet been disclosed. 

Tt appears tome that this application is 
not hona fide and has been made merely for 
the purposes of delay. It is rejected. It does 
not come within the principles laid down in 
the case of the Crown v. Mahomed Shah (1). 

Application rejected. 

(1) 18. D. R. 98; 8 Cr. L. J. 356. 


(s. o. 45. L. R. 44.) 
SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civit Soir No. 497 on 1909. 
March 18, 1910. 

Present:—Mr, Crouch, A. J. ©. 
DHANJI G. DESMANAY—Puraintiry— 
APPELLANT 
versus 
H. A. S. TAYLOR—Derenpanr— 

RESPONDENT., 

Interpretation of statutes—Penal enactment-——Paper 
Currency Act (IIT of 1905), 8. 24, scope of—Promissory- 
note payable to bearer on demand—Right of suit for 

+ recovery of money—Fraud—Estoppel. 

The effect of a highly penal enactment must be 
strictly limited to its proper scope. 

The prohibition contained in section 24 of the Paper 

| Currency Act is directed against only one party to 
the transaction. The section does not prohibit any 
person from lending money on a bill or note payable 
to bearer on demand or from claiming the re-payment 
of the money lent. Nor does the section declare the 
contract evidenced by, or embodied in such a bill 
or note, illegal or void; nor is any Court prohibited 
from accepting such a bill or note as evidence. 
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Where a plaintiff’s act which forms the considera- 
tion for the promise sued on is lawful and the object 
of the agreement is lawful,a defendant cannot avoid . 
his promise by showing that he transgressed the law 
by giving his promise in a particular manner, 

The Court should not listen to any one who pleads 
his own scandalous conduct. No one should be allowed . 
to get relief or assistance as the fruit of his own 
fraud. 

A suit on a promissory-note payable on demand to 
the bearer is not barred by section 24 of the Paper 
Currency Act. 

Jetha Parkha v. Ramchandra Vithoba, 16 B. 689 
not followed. 


Mr. Partabraz, for the Plaintiff. 

Mr. Ferro, for the Defendant. | 

Judgment.-——tThis is a suit on a 
promissory-note. The note runs as follows:— 

I promise to pay on demand tothe bearer 
the sum of rupees seven hundred and forty- 
four, Rs, 744 with interest at the rate of six 
pies per rupee per mensem for value received. 

(Sd) H. A. S. TAYLOR. 

Karachi, 6th June 1$08. : 

The signature is written across a one anna 
stamp. Defendant admits his signature ; the ` 
whole note is, in fact, in his handwriting. 

He admits receipt of Rs. 700 bit not of 
Rs, 744: his Hability for interest at the rate 
mentioned in the note is not disputed. 

Mr. Ferro, on defendant’s behalf, has plead- 
ed that the pro-note is void, as being contrary’ 
to the provisions of section 24 of the Indian 
Paper Currency Act. (Act III of 1905), 
and that, therefere, the suit must fail. 

The section referred to is as follows:— 

24 No person in British India shall draw, 
accept, make, or issue any bill of exchange, 
hundi, promissory-note or engagement of the 
payment of money payable to bearer on de- 
mand, or borrow, owe or take up any sum or 
sums of money on the bills, undis, or 
notes, payable to bearer on demand of any 
such person. 

Section 25 provides that any person con- 
travening the provisions of section 24 shall 
on conviction be punishable with a fine equal 
to the amount of the bill, hundi, note, de. 


“ The object of this enactment is to secure 
for the Government of India a monopoly for 
the issue and circulation of currency notes.” 
(Chamers 8rd Edition page 27). The provi- 
sions of section 24 are similar to those of sec- 
tion 11 of 7 and 8 Vict. C. 32 which secures 
a monopoly of the issue of bank notes to the 
Bank of England. 

The question whether a transaction comes 
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within the meaning of a prohibitory Statute 
is manifestly one of construction. So far as 
we have to do with it here, we have in each 
case to ask, does the act mean to forbid this 
agreement or not? * * * * The only rule 
for the construction of acts of Parliament is 
that they should be construed according to the 
intent of the Parliament which passed the 
Act: XXX. 

The true policy of a statute is for a Court of 
Justice neither more nor less than its true 
a ” (Pollock’s Contract pp. 291 to 
293). F 


The note sued on includes a promise to pay 


interest atthe rate of 87% per cent. It is 
obviously an instrument securing to a lender 
the re-payment of money borrowed by a person 
with extremely poor credit. The probability 
that such a note would really be borrowed on 
demand is remote; and it is inconceivable 
that such an instrument could perform the 
function of a currency note. J entertain 
doubt whether a person drawing a note, such 
as.the one in suit, which could not conceivably 
infringe the monopoly, which itis the policy 
of the statute to secure, could be held to con- 
travene the Act. In Jetha Parkha v. Ram- 
chandra Vithoba (1), ib was held that “ the act 
is contravened when the promissory-note is 
made payable to bearer on demand in words, 
and also when, if made in other words, it is 
in law, a promissory-note or other instrument 
payable to bearer on demand,” but I venture 
to suggest that this statement is somewhat 
too wide. i 
Tt is to be noted that the prohibition con- 
tained in section 24 is directed against any 
_one party to the transaction ; no one is pro- 
hibited from lending money on a bill of 
exchange payable to bearer on demand or 
from claiming the re-payment of money .so 
lent, Nor is the contract evidenced by, or 
embodied in, such a bill of exchange declared 
jllegal or void; nor isany Court prohibited 
from accepting such a bill as evidence. The 
enactment is highly penal one and its effect 
must be strictly limited to its proper scope. 
The consideration for the promissory-note 
was that the promisee, the plaintiff at the 
desire of the promisor, the defendant paid to 
the defendant a certain sum of money. The 
object of the transaction was that the pro- 
misor should obtain possession fora time of a 


certain sum of money and that the promisee 
(1) 16 B. 689, 
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should receive a high rate of interest. Both 
the consideration for, and the object of the 
agreement, were innocent and lawful. 

Mr. Ferro has referred the Court to Pas- 
sages in Pollock on Contracts which seem to 
justify the assertion that if a contract is pro- 
hibited, no Court will give it effect and he 
contends that the note sued on is itself the 


' contract which forms’ the cause of action. 


But the law as to unlawful agreements in 
India is contained not in text books expending 
English Law, but in the Contract Act, and 
section 23 of that Act clearly lays down that 
for an agreement to be void as being unlawful 
either the consideration, or the object must 
be unlawfal. 

But if the various cases cited and the pages 
of Pollock on Contracts read by Mr. Ferro be 
examined it will be found that in every 
instance where a plaintiff has been held 
disentitled to recover, it is the plaintiff 
himself who has done the prohibited act. 
There seems no authority for contending that 
where the plaintiff's act which formed the 
consideration for the promise sued on was 
lawfol, and where the object of the agree- 
ment was lawful, a defendant can avoid his 
promise by showing that he transgressed 
the law by giving his promise in a particular 
manner. 

Further there are two maxims of equity 
which the Court is entitled to enforce. 

Allegans suam turpitudinem mon est audien- 
dus. Nemo ex dolo suo proprio relevetur, aut 
auatlium capial. 

The Court should not listen to any one 
who pleads his own scandalous conduct. - 
No one should be allowed to get relief, or 
assistance as the fruit of his own fraud. 
Defendant cannot be heard when he alleges 
that he wrote the pro-note in such a way as 
to render it impossible for plaintiff to recover 
on. it. 

I disallow the plea raised. 

Plea disallowed. 
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(s. o. 48. L. L. R. 47.) 
SIND JUDICIAL COMMISSIONER’ S 
COURT. 
Insotvency APPLICATION No. 5 or 1910. 
March 30, 1910. 
f Present:—Mr. Hayward, J. ©. 
In ve HAJI UMAR— APPLIGANT, 

Provincial Insolvency Act (III of 1907), ss. 18, 16 

* (2)(b)— Insolvency petition by prisoner in jail—Release 
before order of adjudication—Civil Procedure Code (Act 
V of 1908), s. 53, 

If a prisoner under arrest omits to express his 
intention to apply to be doclared an insolvent and is 
then committed to prison under section 55 of the 
Code of Civil Procedure, he cannot obtain his release 
from prison upon the mere admission of his subse- 
quent petition of insolvency under section 13 of the 
Provincial Insolvency Act but only upon the order of 
adjudication thereon under section 16 (2) fb). 

Mr: Gulabrai, for the Applicant. 

Order.—The applicant was arrested in 
execution and committed to the civil prison 
under section 55 of the Code of Civil 
Procedure. The applicant did not then ex- 
press his intention to apply to be declared an 
insolvent but has since filed an insolvency 
petition. He has now applied for his release 
from prison nnder section 13 of the Provincial 
Insolvency Act, 1997. 

. Mr. Gulabrai on behalf of the applicant 

' has explained that he could not now obtain 
his release from prison under section 55 of 
the Code of Civil Procedure and has had to 


admit that his case is not strictly covered by | 


section 13 nor by section 16 (2) (b) of the 
Provincial Insolvency Act, 1907. Mv. Gulab- 
rai has, therefore, had to invoke the inherent 
powers of the Court alleged to be lurking in 
section 47 of the Provincial Insolvency Act, 
1907. 
lt appears to me that if a prisoner under 
arrest omits to express his intention to apply 
to be declared an insolvent and is then com- 
mitted to prison under sectivn 55 of the Code 
‘of the Civil Procedure, he cannot obtain his 
release from prison upon the mere admission 
of his subsequent petition of insolvency under 
section 13, but only upon the order of adjudica- 
tion thereon under section 16 (2) (b) of the 
Provincial Insolvency Act, 1907. Lt does not 
appear possible to extract the alleged in- 
herent powers of the Court from the pro- 
visions of section 47 of the Provincial 
Insolvency Act, 1907. The application is, 
therefore, rejected. 


Application rejected, 
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(s. 6. 48. L. R. 49.) 
SIND JUDICIAL COMMISSIONER’S 
COURT. , 
Oriminat Revision Arpiication No. 151 or 1909. 

March 31,1910, 

Present:—Mr. Hayward, J. O. and 
Mr. Crouch, A. J. ©. 
EMPEROR 
versus 
TAWAKALI—Appricant 

Pleader, representation by— No general vule of law— 
Statutory provision—Discretionary with Magistrate— 
Criminal Procedure Code (Act V of 1898), Ch, VII, 
as. 122, 340. 

Although persons are entitled to be represented by 
pleader while being dealt with under division B of 
Chapter VIII of Criminal Procedure Code, because 
they are impliedly accused persons, nevertheless they 
are not entitled to be represented by pleader while 
being dealt with under division C of Chapter VIII, 
in the subsequent proceedings relating to the fitness 
of the sureties offered under section 122, 

Queen-Hmpress v. Mona Puna, 16 B. 661 at p. 668; 
Thoja Singh v. Queen-Himpress, 28 C. 493, referred to. 

There is no general rule of law entitling persons to 
be represented by pleader before public officers. The 
claim must in each and every case be referred to some 
statutory provision. In default of a statutory pro- 
vision, representation by pleader is entirely within 
the, judicial diserction of the Magistrate or Court. 

Application for revision against the order 
of the Sessions Judge, Hyderabad (E. H. E. 
Leggatt, Esquire). 

Mr. Hirdaram, Mewaram, for the Appli- 
cant. . 

Mr. Teckchand Udhazdas, for the Crown. 

Judgment.—this is an application 
for revision of the order of the Sessions Judge 
Hyderabad holding that a person ordered to 
furnish security under section 118, Criminal 
Procedure Code, has no right to be represent- 
ed by pleader in the subsequeut proceedings 
relating to the fitness of the sureties offered 
under section 122, Criminal Procedure Code, 
The grounds of the order were that such a 
person is no longer in the position of an 
accused but of a convicted preson and that, 
therefore, his case is not within’ the provisions” 


of section 840, Criminal Procedure Code.. 


We think the learned Sessions Judge was 
right but the matter is of considerable 
importance and requires detailed examination. 
We ure not aware of any general rule of law 
entitling persons to be represented by pleader 
before public officers. We believe that the 
claim must in each and every case be re- 
ferred to some express statutory provision 
such as Order IIT of the first Schedule of the 
Civil Procedure Code or the special directions 
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in that behalf of the Criminal Procedure 
Code. 

Now we find no such express provision 
relating to persons dealt with under Chapter 
VIII which falls within Part IV “ Prevention 
of Offences” of the Criminal Procedure Code, 
Such persons are not accused persons in the 
ordinary-acceptation of the term, They are 
not persons charged with an offence which 
is the definition of the term given in Webster’s 
Dictionary. There is no technical meaning of 
the term. The learned Judges of the Bombay 
High Court were merely distinguishing bet- 
ween accused presons before the Police and ac- 
cused persons before a Magistrate or Court 
when in the case of Queen-H’mpress v. Mona 
Puna (1), they held that “ the accused” in 
section 842 should be “restricted” to persons 
“over whom the Magistrate or other Court is 
exercising jurisdiction ” and their remarks 
appear to have been adopted under misap- 
prehension as a technical definition of the 
term by the learned Judges of the Calcutta 
High Court in the case of Jhoja Singh v, 
Queen- Empress (2). Such persons, therefore, 
are not within the express provisions of 
section 340 which, moreover, falls within 
Chapter XXIV “General Provisions as to 
Inquiries and Trials”? in Part VI“ Pro- 
ceedings in Prosecutions ” of the Criminal 
Procedure Code. Similarly such persons are 
not within the express provisions of sections 
421 to 423 and 440 in Part VII “ of Appeal, 
Reference and Revision.’ of the Criminal 
Procedure Code. : 

Next we have to consider whether there is 
any implied provision relating to persons 
dealt with under Chapter VIIL and we notice 
that although section 117 (2) provide for 
inguiries ending in an order to furnish 
security, under section 118 of division B of 
Chapter VIII of Part IV of the Criminal 
Procedure Code, the procedure relating to 
summons and warrant cases impliedly in- 
cluding the provision of section 340 of 
Chapter XXIV of Part VI of the Crimi- 
nal Procedure Code; nevertheless no sec- 
tion provides for the subsequent proceed- 
ings relating to the fitness of the sureties 
offered, under section 122 of division C of 
Chapter VIIL of part IV of the Criminal 
Procedure Code, any procedure impliedly 
Including the provisions of section 340 of 


(1) 16 B. 661 at p. 668. 
(2) 23 0, 493, 
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Chapter XXIV of Part VI of the Criminal 
Procedure Code. We have no doubt that this 
result was designed and that it was never 
intended to confer on persons ordered to give 
security under section 118 of division B of 
Chapter VIII also the right to be represent- 
ed ‘by pleader in the subsequent proceedings 
under section 122 of division C of Chapter 
VIII of Part IV, of the Criminal Procedure 
Code; any more than it appears to have been 
intended to confer on persons convicted of 
an offence under Chapters XVIII to XXVII 
also the right to be represented by pleader 
in the subsequent proceedings in execution 
under Chapters XXVIII and XXIX of Part 
VI of the Criminal Procedure Code. Tt 
appears to have been considered necessary 
to make express provisions for the right of 
convicted persons to be 1epresented by pleader 
in the subsequent proceedings in appeal and 
revision under Part VIL of the Criminal 
Procedure Code. 

In brief our conclusions are that although 
persons are entitled to be represented by 
pleader because they are impliedly acensed 
persons while being dealt with under division 
B of Chapter VIIL; nevertheless they are 
not entitled to be represented by pleader 
while being dealt with under division C of 
Chapter VIII of Part IV of the Criminal 
Procedure Code any more than convicted 
persons are entitled to be represented by 
pleader while being dealt with under Chap- 
ters XXVIII and XXIX of Part VI of the 
Criminal Procedure Code or would be entitled 
in default of express provision while being 
dealt with under Part VII of the Criminal 
Procedure Code. 

We, accordingly, reject this application 
with the general observation that representa- 
tion by pleader in default of statutory pro- 
vision is entirely within the jadicial discre- 
tion of the Magistrate or Court. 


Application resected, 
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: : _ (s. c. 18 O. O. 188.) 
OUDH JUDICIAL COMMISSIONER'S 
i COURT. 
Crvit Revrstox No. 82 or 1910. 
June 25, 1910. 
Present:—Mr. Chamier, J. C., and 
Mr. Piggott, A. J. ©. 
KHADIM HUSAIN AND anornir— 
PLaINnTiprs—P eritlon ers 
versus ` 
Musammat JAMIL BIBI AND anorsur— 
Derenpants-—Opposita PARTY. 

Jurisdiction of Civil or Revenue Court—Under- 
proprietors, ejectment of, by Revenue Courts—Lllegal 
ojectment— Ejectment under provisions of the Rent Act 
—Oudh Rent Act (XXII of 1886), s. 108, clauses (8) 
and (10). 

The application of section 108, clause (10) of the 
Oudh Rent Act is not confined to under-proprietors 
whose rights as such have been declared by a com- 
petent Court. i 

The ejectment of an under-proprietor may be an 
illegal ejectment within the meaning of section 108, 
clause (10) of the Oudh Rent Act, although it was 
carried out under the provisions of the Rent Act. 

Whore a person claiming’ to be an under-proprietor 
has broughta suit to contest a notice of ejectment 
issued against him under section, 108, clause (8) of 
the Oudh Rent Actand the suit is dismissed, he can- 
not come straight to the Civil Court, but must first 
sue in the Revenue Court under section .108, clause 


10) of the Act. 
: ae Pargash v. Raja Adiya Dat, 12 0. C. 90; 2 Ind, 


Cas. 269, affirmed. 
` Nanu Singh v. Ghulam 2 0. ©. 83, 


referred to. 
` Sheo Paltan v. Raja Rampal Singh, 9 0. O. 37, 


dissented from, 

Petition for revision against the order of 
S. Sharaf Ali, Subordinate Judge of Sultan- 
pur, dated 30th November, 1909, upholding 
the order of Babu Jotindro Nath Koy, 
Munsif of Musafirkhana, dated 15th Sep- 
tember, 1909.. . 

Babu Bisheshwar Nath, for the Appellants. 

“ Babu Gopal Sahat, for the Respondents. 
Judgment. 
“ Chamier, J. C.—-This is an application for 
revision of an order of the Subordinate 
Judge of Sultanpur, confirming an order 
of the Munsif of Musafirkhana to the effect 
that the plaint filed by the applicants should 
be returned to them for presentation to the 
proper Court. ; 

The applicants, who are uncle and nephew, 
allege that they are under-proprietors 
of certain land and they seek a declara- 
tion to that effect or in the alternative a dec- 
ree for possession of the land. | 

The facts are as follows: —The respondent 
who is the proprietor of the land issued 
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a notice of ejectment to the second appli- 
cant who thereupon brought a suit under 
section 108, clause (8) of the Rent Act. 
That suit was dismissed and in due course 
both the applicants were dispossessed. They 
then brought the present suit. . The respond- 
ent contended successfully in both the 
Courts below that the applicants’ remedy was 
by way ofa suit under section 108, clause 
(10) of the Rent Act, and, therefore, the Civil 
Court had at present no jurisdiction. The 
question is one of considerable difficulty. It 
was formerly held that the only under-pro- 
prietors who could sue under section 108, 
clause (10) of the Rent Act were those who 
had been declared to be under proprietors by 
a competent Court. But this view has been 
found to be untenable, [see Ram Pargash v. 
Raja Adiya Dat. (1)], Gn the 22nd line 
of which “legally” should be “‘illegally.”) 
The Board of Revenue have, I under- 
stand, all along taken the view expressed 
in this ruling, and after careful consideration 
of the arguments addressed to us in the pre- 
sent case, I feel no doubt that it is correct. 
In Nanku Singh v. Gulam Husain (2) 
Messrs. Deas and Spankie held that the 
ejectment of an under-proprietor may be an 
illegal ejectment, although it was carried 
out under the provisions of the Rent Act. 
That decision was followed in several cases, 
but Mr. Scott in Sheo Paltan v. Raja Rampal 
Singh (8), expressed the opinion that it was 
erroneous. In my opinion, Messrs. Deas 
and Spankie were right. Their view accords 
with what has always been the view of the 
revenue authorities who allow a suit to be 
maintained under section 108, clause (10) 
by a person who has been ejected by notice 
and who claims {to be an .under-proprietor, 
but may not have been declared to be 
an under-proprietor by a competent Court. 
But where, asin the present case, the 
person to whom notice of ejectment was 
issued and who claims to be an under-pro- 
prietor brings a suit under section 108, clause 
(8), and it is decided in that suit that he is 
not, or prima facie is not, an under-proprietor 
and hig suit is dismissed and he is consequent- 
ly ejected, he can probably get no redress by 
means of a suit under section 108, clause (10), 
for he will be met by the plea that the ques- 


(1) 12 0. ©. 90 at p. 98; 2 Ind.f[Cas, 269. 


(2) 20. C. 83. 
0. C. 37, 
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tion is res judiczta. It is, therefore, argued 
that he ought not to be compelled to bring a 
fruitless suit under section 108, clause (10), 
but should be allowed to come straight to the 
Civil Court. The argument is attractive, but 
after prolonged consideration I feel bound to 
reject it. 

In the first place it seems to me clear that 
the suit before us is one for the recovery 
of the occupancy of land, from which an 
uader-proprietor (which term includes, as I 
have said, a person who claims to be an 
under-proprietor) has been illegally ejected 
by his landlord, and we cannot disregard the 
law merely because it appears probable that a 
suit brought by the plaintiffs under section 
103, clause (10), would fail. 

Secondly, to hold broadly that a person 
claiming to be an under-proprietor may dis- 
regard section 103, clause (10), and come 
straight to the Civil Court, if a suit by him 
under clause (8) has been dismissed, will lead 
to great confusion. 

The cause of action for a suit under clause 
(10) is different from the cause of action for 
a suit under clause (8), for in the meantime 
an ejectment has taken place. Consequent- 
ly, it could not be held that a suit under 
clause (10) is barred by the dismissal of a 
suit ander clause (8). 

A person may also have been illegally 
ejected even after his snit under clause (8) 
has been dismissed, for he may have been 
authorized after the ejectment to continue to 
occupy the land. The question whether the 
plaintiff is an under-proprietor or a tenant, 
is not always the only issue in a suit by an 
under-proprietor under clause (8), and my 
experience is that when it is the only issue, 
it is not always decided. Failure to put 
forward a plea in. asuit under clause (8), 
would probably not prevent a plaintiff from 
putting it forward in a suit under clause (10), 
founded as it would be upon a different cause 
of action, 

In my opinion the institution of a suit 
under elause (10), is not barred either by 
the dismissal of a sait under clause (8), or by 
the decision in that suit of this or that 
issue. Thecirenmstance that the second suit 
is certain to fail, is not conclusive. One or 
more questions may be res judicata, but 
that is no ground for holding that the second 
suit may not be instituted. One suggested 
way out of the difficulty is, to hold that clause 
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(10) does not apply to an ejectment carried 
out under the Rent Act, but according to this, 
Revenue Courts would have no jurisdiction 
to entertain suits under clause (10), even 
when the plaintiff had not contested the 
notice. I understand that thereis a long 
and uniform practice in favour of enter- 
taining such suits and,in my opinion, ih is 
correct. 

The fact is, as ib seems to me, that sec- 
tion 56 of the Rent Act was never intended 
to apply to ander-proprietors, or persons 
contesting a notice on the ground that they 
are under-proprietors. This is shown by the 
enumeration of the grounds upon which a 
notice may be contested. 

In this connection it is important to re- 
member that failure to contest a notice of 
ejectment has never been held to bar a suit 
under section 108, clause (10), by a person 
claiming to be an under-proprietor. 

It appears to me that as the law now stands, 
the proper course for a person claiming to 
be an under-proprietor to whom a notice 
of ejectment is issued, is to wait till he is eject- 
ed, and then sue under clause (10) of section 
108. : 
The inconveniėnce of this is obvious, and 
what is really required is an amendment of 
sections 56 and 108 so as to make the 
former apply to persons who allege that 
they are under-proprietors and relieve them 
from the necessity of suing under clause (10) 
of section 108 when the question of their 
status has been decided in the suit under 
clause (8),or to make the two remediesalterna- 
tive. 

In the meantime a person claiming to be 
an under-proprietor to whom a notice of eject- 
ment is issued, may take advantage of the 
practice (an erroneous practice in my opinion} 
whereby such a person is permitted to sue 
under section 108, clause (8), but if 
he does so, he must be careful to leave 
himself time within which to bring his suit 
under clause (10). 

Lastly there is a difficulty in acceding to 
the applicants’ contention which is peculiar 
to the present case, but illustrates the danger 
of departing from the letter of the law on any 
consideration of apparent hardship. One of 
the applicants was a party to the suit under 
section 108, clause (£), and the other was not. 
There is no evidence that the former repre- 
sented the-latter, and the result appears to be 
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that one at least of the applicants has not 
exhausted his remedies under the Rent Act, 
whatever construction be placed upon it. 

In my opinion the orders of the Courts 
below were correct, and I would, therefore, 
dismiss this application with costs. 

Piggott, A, J. C,—I have had the advantage 
of reading the judgment of the learned Judi- 
cial Commissioner; and although I myself 
referred this case toa Bench in order to obtain 
areconsideration of the ruling in Ram Pragash 
v. Raja Adiya Dat Udai Partab Singh (1) 
with reference to the facts of the present case, 
Tam not prepared to dissent from the con- 
clusion arrived at by my learned colleague. 

It seems to me that the difficulties, which 
have been felt upon the subjectof the respec- 
tive jurisdictions of Civil and Revenue Courts, 
in the matter of under-proprietary rights, 
arise really from the character of those rights 
themselves. 

I think it conceivable that the Civil Courts 
might from the very first have adopted the 
attitude of declining to try questions as to the 
existence of under-proprietary rights as 
between a person claiming such rights and 
one who was admittedly the superior pro- 
prietor of the land in question. 

What I mean is that they might have said 
to the plaintiff in a case like the present:—— 
“Once you admit that the person, who has 
ejected you from this land by using the 
machinery of the Revenue Courts, is the 
superior proprietor of the land in question, we 
shall not determine the precise nature of the 
inferior right which you enjoy in respect of 
the opposite party's land, any more than we 
should have determined the precise nature 
of your tenancy if you had admittedly 
yourself to be a tenant. The matter in 
dispute between you and the superior pro- 
prietor is one for the settlement of which the 
Oudh Rent Act makes adequate provision, 
and we must decline to interfere at all with 
the jurisdiction of the Revenue Courts.” 
This has not, however, been the position taken 
up by the Civil Courts in Oudh. 

Presumably the nature of the right claimed 
by an under-proprietor was regarded as being 
in itself such, that the Civil Courts had 
aright in the last event to determine all 
claims to its possession. Although the Civil 
Courts would net admit a svit by a plaintiff 
whoclaimed that he, being a tenant with 
occupancy rights in certain Jands, had 
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been wrongfully ejected by his landlord 
through the machinery of: the Revenue 
Courts upon a mistaken finding on the 
part of the said Courts that he had no such 
rights, yet it must not be taken as settled 
law that the Civil Courts will entertain 
a similar claim by a person who says that he 
has under-proprietary rights in lands from 
which the Revenue Courts have ejected him 
upon a wrong finding that he is nothing but a 
tenant. Once this is admitted, it becomes 
clear that a conflict of jurisdiction between 
the Civil and Revenne Courts can only 
be avoided, if the Civil Courts will adhere 
strictly to the position, that they will only 
entertain a suit of this nature by a person 
claiming under-proprietary rights, when he 
can show that he has first exhausted all 
the remedies available to him under the Oudh 
Rent Act. The particular class of cases with 
which we are now dealing are those in which 
the superior proprietor employs the machinery 
of Rent Act to eject from the possession of 
certain land a person whom he alleges to be 
a mere tenant of the same, but who on his 
side claims to hold the land as under-pro- 
prietor. The procedure is by way of notice 
under section 54 of the said Act, and a person 
receiving such noticeisentitled to contest it in 
accordance with the provisions of section 56 of 
the Act by means of a suit brought under 
section 108, clanse (8). To hold that an 
under-proprietor is not entitled to bring such 
suit would mean, that every under-proprietor 
whom the superior proprietor chose, however, 
unjustly, to treat as a mere tenant 
by serving him with notice of eject- 
ment, would have to submit to actnal 
ejectment before the law gave him any 
remedy. This being palpably unjust, and 
also contrary to the apparent provisions of 
section 108 of the Rent Act where clause (8) 
js placed under head “B. suits by an under-pro- 
prietor or a tenant,” the Revenue Courts do 
as a matter of fact read section 56 as if the 
word “tenant” when occurring therein must 
mean “the person whom the landlord has 


- elected to describe as a tenant in the notice 


of ejectment;” consequently an under-pro- 
prietor on whumsuch notice has been unjustly 
served is permitted if he chooses to contest it 
by means of a suit under section 108, clause 
(8). If he fails to bring such suit, he will 
have to submit to ejectment under the pro- 
visions of section 60 of the Oudh Rent Act. 
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If again he brings such suit and the point 
is decided against him, that is to say the 
Revenue Courts decide that he is not an 
under-proprietor of the land specified in the 
notice, but a mere tenant, the result will be 
the same. 

The question then arises whether a person 
claiming under-proprietary rights who has 
been so ejected will have a further right of 
suit under the provisions of section 108, clause 
(10) on the ground that he has been illegally 
ejected by the landlord. Here again it seems 
to me that the Revenue Courts might reason- 
ably have held that no ejectment by due 
process of law can possibly be an “illegal” 
ejectment even though, the person who has 
been subjected to it had a perfectly valid 
defence against such ejectment if he had 
chosen to bring it forward atthe right time. 
I do not wish to say ‘more in this place, except 
that the above seems to me a fairly arguable 
position; but the important point to be noticed 
is that it is not the position which the 
Revenue Courts have actualiy taken up. 

There canbe no doubt that, as a matter 
of common practice, if a person who claims 
to hold certain lands as under-proprietor, is 
served with a notice of ejectment in respect 
of such lands in which the superior proprietor 
affects to treat him as a mere tenant, and if 
such person elects notto contest the notice but 
to submit to ejectment, the Revenue Courts 
will permit him to bring within the prescrib- 
ed period of limitation a suit under section 
108, clause (10) claiming recovery of posses- 
sion after illegal ejectment. This is done 
upon the ground that the provisions of sec- 
tions 54 to 60 of the Oudh Rent Act have 
no application to under-proprietors and that 
if a person who is in fact an under-proprietor 
has been ejected under those sections, such 
ejectment must be regarded asillegal. I under- 
stand that this must be accepted as settled law 
in the Revenue Courts in accordance with the 
interpretation placed upon the provisions of 
Oudh Rent Act by the Board of Revenue and 
all Courts subordinate to it. The same point 
came before this Court in Nanku Singh v. 
Qulam Husain (2). and the lawfas there laid 
down, isin accordance with the view taken 
by the Revenue Courts. This was a decision 
by a Bench of this Court, and it has remained 
settled law for a period of more than 10 
years. I may be allowed the liberty of saying 
that I do not feel altogether satisfied in my 
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own mind as to the correctness of this 
decision, but as a single Judge of this 
Court I am bound by it, and moreover J am 
not prepared to press for its re. consideration 
after so long an interval, especially when 
a contrary decision would have the effect of 
bringing the law administered by this Court 
definitely into conflict with that administered 
by the Board of Revenue. If, however, the 
correctness of this principle be once conceded, 
I am unable to draw any satisfactory distinc- 
tion between the case of a person claiming 
under-proprietary rights who has submitted to 
ejectment under a notice which purported to 
treat him as a mere tenant, and one who has 
contested such notice by means of a suit under 
section 108, clause (8) of the Oudh Rent 
Act, but has nevertheless been ejected under 
the orders of the Revenue Courts. The 
reasoning of my learned colleague on this 
point seems to me to be unanswerable. The 
result in particular cases may appear anomal- 
ous and even unfortunate, but the question is 
one of jurisdiction, and it cannot be seriously 
contended that the mere fact that a particular 
suit is bound to fail can affect the jurisdicticn 
of a Courtto entertain it. The last point as to 
which I have felt any doubt remaining in my 
mind was, whether a distinction might not be 
drawn in favour of a plaintiff whose right of 
suit under section 108, clause (10) of the 
Ondh Rent Act would be clearly barred by 
limitation. The fact remains, however, that 
it is for the Revenue Courts to decide whe- 
ther or not a particular suit which wonld be 
otherwise admissible under the provisions 
of the Rent Act is barred by limit- 
ation, and it would certainly be an 
anomalous thing if a plaintiff were allow- 
ed to bring before a Civil Court a suit 
which would depend for its admissibility on 
a finding by that Court, that the particular 


‘suit which the same plaintiff might otherwise 


upon the same facts have brought before a 
Revenue Court would now be time-barred. 
Practically I do not think any serious incon- 
venience will result from our maintaining the 
law ag settled by the decision in Ram Pargash 
v. Raja Adia Dat (1) above referred to. A 
sub-proprietor who has a clear and undoubted 
title and against whom the issue of a notice 
of ejectment is a flagrant injustice on the 
part of thesuperior proprietor, willcontest such 
notice by a suit under section 108, clause (8) 
of the Rent Act. Other persons whose claim to 
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under-proprietary rights is of a more doubtful 
character, will probably submit to ejectment; 
and if they fail inan attempt to recover posses- 
sion by a suit under section 108, clause (10), 
will bring the matter before the Civil Courts. 
Apart from any question of law I am satisfied 
that less practical inconvenience will be caus- 
ed, and there will be less chance of doubtful 
and conflicting decisions in particular cases, 
if the lawis maintained as now laid down by 
the learned Judicial Commissioner. 

For these reasons I concur in dismissing 
this application for revision. The respondents 
will be entitled to their costs. 

Application dismissed. 


(s. ©. 18 O. O. 198.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Revisron No. 59 or 1910. 
May 21, 1910. 
Present:—Mr. Evans, A. J. C. 
PRAG THWARI~—Accusep—AppeLicant 
versus 


EMPEROR—Opposire PARTY, 

Criminal Procedure Code (Act Y of 1898), s. 476~ 
Judicial proceedings—Proceedings by a Revenue Officer 
as distinguished from a Rerenue Court—U. P. Land 
Revenue Act (ILI of 1901), ss. 4 (9) and 46. 

Where, under orders of the Deputy Commissioner, 
a Deputy Collector made inquiries, which resulted in 
the finding that the applicant was in the habit of 
giving no receipts for rents received and did not 
record the correct realization in the Patwari’s papers, 
andthe Deputy Collector thereupon passed an order 
under section 476, Criminal Procedure Code, direct- 
ing that proceedings under section 177, Indian Penal 
Code, should be instituted against the applicant: Held, 
that the inquiry was one under section 46 of the Land 
Revenue Act and the Deputy Collector in making the 
inquiry was acting merely as a Revenue Officer as 
defined in section 4 (9) of U. P. Land Revenue Act 
111 of 1901, and not as a Revenue Court, nor were 
his proceedings judicial proceedings within the 
meaning of section 476, Criminal Procedure Code. 
The order passed by the Deputy Collector was, there. 
fore, without jurisdiction and must be set aside. 

Petition for revision against the order of 
M. Zainulabdin, Deputy Magistrate, Gonda, 
dated 2nd April, 1910. 

Mr. Mumtaz Husain, for the Applicant. 

The Government Pleader, fur the Opposite 
Party. 

Judgment.—this is an application 
for revision of an order of a Deputy Collector 
of Gonda, dated 2nd April, 1910. The order 


purports to be under section 476 of the Code 
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of Criminal Procedure and the Deputy 
Collector directed that proceedings against 
the applicunt should be instituted under 
section 177 of the Indian Penal Code. The 
facts in connection with this order appear to 
be as below: — i 

The applicant is a lessee of some villages 
belonging to the Ajudhia Estate iu the 
Gonda district; and the Manager of the 
Estate wrote to the Deputy Commissioner, 
Qonda, complaining against the conduct 
of the applicant on the ground that he 
conceals the actual rents received from the 
tenants. and does not give the receipts for 
rents paid. By an order of the Deputy 
Commissioner, dated. the 26th November, 
1909, the Deputy Collector was directed to 
make inquiries in the matter. He then 
called upon the applicant to produce his 
jamabandis, and made inquiries from the 
tenants and the patwari. The result of 
these inquiries was thatthe Deputy Collector 
found thatthe applicant was in the habit 
of giving no receipts for rent received and 
did not record the correct realizations in _ 
the patwart’s papers. He also found that 
the applicant was in the habit of getting 
bonds from thetenants for arrears of rent 
said to be due on account of irregular 
enhancement made by him ard, generally 
speaking, he did not allow the patwarz to 
make correct entries in his papers. There- 
upon the Deputy Collector passed the 
order against which this application has been 
made. f 

I am of opinion that the Deputy Collector 
had no jurisdiction to pass this order, and 
it is conceded that in cases where a Magis- 
trate passes an order without jurisdiction, 
the High Court can interfere in revision. 
The provisions of section 476 of the Code of 
Criminal Procedure provide for cases- where 
an offence referred to in section 195 of the 
Code of Criminal Procedure has been com- 
mitted before a Court, or brought to the 
notice of the Court in the course of judicial 
proceedings. Now in the first place the 
Government Pleader has failed to show how 
the Deputy Collector in this matter was 
acting as Revenue Court. The inquiry 
directed by the Deputy Commissioner was 
made with reference to the provisions 
of section 46 of the Land Revenue Act (U. 
P. Act ITI of 1901), in order to ascertain 
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whether the applicant had been in the habit of 
furnishing incorrect information to the 
patwart, and it appears to me that in making 
this inquiry, the Deputy Collector was merely 
a Revenue Officer as defined in section 4 (9) 
of U. P. Act IIT of 1901, and was not acting 
as a Revenue Court at that particular time. 
Further than this it is conceded that no offence 
referred to in section 195 of the Code of 
Criminal Procedure was committed before 
the Deputy Collector, nor isih shown that the 
proceedings of the Deputy Collector were 
judicial proceedings within the meaning 
of section 476. A judicial proceeding 
means a proceeding in the course of which 
evidence is, or may be, legally taken on 
oath. It does not appear that any evidence 
was taken on oath before the Deputy 
Collector, nor is it shown that for the purpose 
of this inquiry, the Deputy Collector had any 
legal authority to administer an oath. In 


these circumstances it appears to me quite, 


clear thatthe order passed by the Deputy 
Collector was without jorisdiction, and must 
be set aside, 

The Government Pleader has asked me 
to treat the report of the Deputy Collector 
as a complaint or information received 
under section 190 (1), such complaint being 
made by a public servant to whom the 
patwart was subordinate within the meaning 
of section 195 (1), (a), of the Code of 
Criminal Procedure. The order of the 
Deputy Collector is clearly meant to be an 
order passed under section 476, and as such 
it is, in my opinion, entirely without jurisdic- 
tion and must be set aside. I express no 
opinion as to the advisability of further 
proceedings against the applicant, as con- 
templated by the Government Pleader. That 
is a matter for the consideration of the Deputy 
Commissioner, and is not at present before 
this Court. 

I allow this application, and seb aside the 
order of the Deputy Collector directing the 
prosecution of the applicant under section 
177 of the Indian Penal Code. 


Application allowed. 
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(s. c. 13 0. C. 202.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT, 
Seconp Crviz Arrear No. 341 or 1909, 
July 4, 1910. 

Present: —My. Piggott, O. J. O., and 
Mr. Lindsay, A. J. C. 
GANGOLE AND anorarr—Deranparts— 
APPELLANTS 

i versus 
Syed KAMAR ALI KHAN—Prawrirr— 
RESPONDENT. 

Pre-emption—Grove-holder, whether as such a mem- 
ber of the village community—Oudh Laws Act (XVIIL of 
1876), s. 9. 

A grove-holder, ù. e, a person owning trees, but 
having no interest in the land in which they are 
planted, is not, as such, a member of the villago 
community within the meaning of section 9 of the 
Oudh Laws Act, and cannot upon this basis claim a 
right of pre-emption in respect of the sale of a portion 
of the proprietary right. 

Rameshur Bakhsh v. Musammat Bakhta,1 O. ©. 284; 
Drighijai Singh v. Court of Wards, 5 O. ©. 266; Ram 
Dayal v. Chaudhri Muhammad Abdul Basit, 120. C. 
1;1 Ind. Cas. 7; Narendra Bahadur Singh vy. Balkaran 
Singh, 70. C. 275, followed. 

Bhudar Singh v. Bhinw 
referred to. 

Appeal against the order of H. G. Warbur- 
ton, Esquire, District Judge of Lucknow, 
dated 7th July, 1909, upholding the order of 
Pandit Sitla Parshad Bajpai, Subordinate 
Judge of Lucknow, dated 25th March 1909. 

Mr. Ishwart Prasad, for the Appellants. 

Mr. Sami-ul-lah Beg, for the Respondent. 

Judgment.—in this case the only 
question for determination is whether a 
grove-holder, 4. e., a person owning trees, but 
having no interest in the land in which they 
are planted, is for the purposes of the law of 
pre-emption as laid down in Chapter It of 
the Oudh Laws Act (XVIII of 1876) to be 
regarded asia member of the village 
community. The meaning of the expression 

village community” has been the subject of 
discussion in many cases decided by this 
Court, but up to the present at any rate 
it has never been held that the expression 
includes any person holding an interest in the 
village inferior to that either of a proprietor 
or under-proprietor or the holder of a herit- 
able non-transferable lease. In the case of 


Singh, S. C. No. 122, 


` Rameshur Bakhsh v Musammat Bakhta (1). 


it was expressly laid down that a right of 

pre-emption, under the Oudh Laws Act, can 

be claimed only by a member of the pro. 

prietary or under-proprietary body or by 
(4) 1 0. 0. 284, 
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one who is the holder of a heritable non- 
transferable lease. Similarly in the case of 
Drigbijat Singh v. Court of Wards (2), a case 
in which owing to a difference of opinion 
between the members of this Court,a reference 
was made under section 9 of the Oudh Courts 
Act XIV of 1891 to the High Court at 
Allahabad, it was laid down by Stanley, C. J., 
that the constitution of the village com- 
munity is disclosed in section 7 of the Oudh 
Laws Act by the description of village com- 
munities as village communities consisting of 
proprietors or under-proprietors, or partly of 
proprietorsand partly of under-proprietors. 
This ruling has been followed recently in the 
case of Ram Dayal v. Chaudhri Mohammad 
Abdul Basit (8), in which the question of 
the meaning of the expression “village com- 
munity” was considered by all the Judges of 
this Court. It was laid down again that a 
village community under the Oudh Laws Act 
consists of the whole body of persons 
possessing rights, as proprietors, under- 
proprietors or heritable lessees in vil- 
lage lands. Another case may be referred 
to in this conuection, namely Narendra 
Bahadur Singh v. Balkaran Singh (4). 
In that case discussing the interpreta- 
tion to be put on the expression “village 
community,’ Mr, Chamier at page 279 of 
the report lays down, that it has been settled 
law for at least seventeen years past that in 
the matter of pre-emption in Oudh ownership 
of land is an indispensable condition of 
membership of a village community for the 
purposes of section 9 of the Oudh Laws Act. 
At page 281 of the said report it was pointed 
out in comparing the provisions of the 
Punjab Laws Act with those of the Act which 
obtains in Oudh, that whereas under section 
12 of the Punjab Act tenants with rights of 
occupancy can claim pre-emption, under the 
Oudh Act as hitherto construed no person 
who is not a proprietor or under-proprietor 
has a right of pre-emption. These rulings 
appear to us to dispose of the question we 
have to determine in this case. It was 
strenuously contended by the learned counsel 
for the appellants, that in construing the 
provisions of section 9 of the Oudh Laws Act, 
we should attribute to the term village 
community” as used in that section, a mean- 


(2) 5 0. C. 266. 
(3) 12 0.0. 1; 1 Ind. Cas. 7. 
(4) 7 0. C, 275, 
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ing wider than that which it bears iu section 
7. We are not prepared, however, to accede 
to this contention. Apart from the authorities 
on the subject which we have just referred 
to, it seems to us tobe quite unreasonable to 
say that an expression which is found in two 
sections of the Act, which are closely connect- 
edand which must be read together, bears 
one meaning in one place and another in 
another place. 

The only other authority which we need 
notice is the case of Bhudur Singh v. Bhinu 
Singh (5), upon which the learned counsel 
for the appellants relies. ‘The interpretation . 
put on the expression “village community” in 
this ruling is that it signifies a body of persons 
who have each some interest, however small, in 
the village estate, and the contention is that 
the possession of trees is by itself the posses- 
sion ofan interest in the village estate. We 
do not, however, understand that in this case 
the learned Judge meant to lay down that 
the interest in the village estate, to which he 
referred, was an interest other than that of a 
proprietor or under-proprietor or hereditary 
lessee in the village lands. If he did, we 
must take it that his ruling on this point has 
been superseded by the later authorities to 
which we have referred. The decision wo 
have arrived at, therefore, is that a grove- 
holder is not as such a member of the village 
community within the meaning of section 9 
of the Oudh Laws Act, and cannot upon this 
basis, claim a rightof pre-emption in respect 
of the sale of a portion of the proprietary 
right. 

This appeal, therefore, fails andis dismiss- 
ed with costs. 

Appeal dismissed. 

(5) 5. C. No. 122. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Crvin ApPPrAL No, 458 or 1909. 
August 4, 1910. 
Present—Mr. Evans, O. J. C. and 
Mr. Lindsay, A. J. O. 
Musammat JANKI BIBI—P tatstivr— 
APPELLANT 
BErsus 
Lala BISHESHAR NATH AND OTHERS-— 


Dzrenpants—RESPONDENTS, 
Registration Act (LIZ of 1877), s. 28—Registration atu 
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place where a portion only of the property is situate— 
Validity of registration ata place where the properly 
found not to belong to the executant situate—Fraudu- 
lent transfer —Transfer of Property Act (IV of 1882), 
s. 58—Consideration not a necessary test of bona fidos— 
Creditors, deed executed in order to defraud—Inten- 
tion to defraud makes whole deed inoperative. 

Under the Registration Act, itis not the duty of a 
registering officer to inquire into the title of tho 
person registering tho document. The fact” that 
the deed relates to a property situate within the 
jurisdiction of the registering officer is enough to give 
him jurisdiction, and the validity of the document on 
the ground of registration cannot be questioned on 
the basis that the executant had no title to the pro- 
perty situate within the jurisdiction of the registering 
officer. 

Where a transaction is found to have been effected 
with the object of preventing the property from being 
made available for the claims of the outside credi- 
tors, the transaction, even if with consideration, 
cannot be upheld. The deed being merely a colour- 
able transaction cannot be treated as a genuine docu- 
ment, even if a portion of the consideration had been 
found to have been paid. The deed must, therefore, 
be set aside in its entirety, 

Ishan Chandra Das Sarkar v. Bishun Sirdar, 24 C. 
825; 1 C. W. N. 665; Hakim Lal v. Mooshahar Sahu, 
340. 999;6 C. L. J. 410; 11 0. W. N. 889 and 
Bhagwant Appaji v. Kedari Koobi Nath, 25 B. 202, 
followed. : 

Rajoni Kumar Dess v. Gour Kishore Shaha, 35 O. 


1051; 7 ©. L. L. J. 586: 13 C. W. N. 761, distin- 


guished. 

In order to ascertain whother a transaction is 
fraudulent or not, we must look to the dominant or 
principal motive of the transferee, 


Appealagainst the order of H. G. War- 
burton, Esquire, I. ©. S., District Judge of 
Lucknow, dated the 10th September 1909, 
reversing the order of Pandit Sitla Prasad 
Bajpai, Subordinate Judge of Lucknow, 
dated the 6th September 1909. : 

Pandit Gokaran Nath Misra and Babu 
Basudeo Lal, for the Appellant. 

Pandit Jagat Narain, Babus Ajit Prasad, 
Bhatron Prasad and Salig Ram, for the Re- 
spondents Nos. 2 and 3. 

Judgment. 


Evans, 0. J. C.—Tbis is an appeal by one 
Musammat Janki Bibi against an order of the 
District Judge of Lucknow. This suit was 
instituted by the respondents, Jala 
Bisheshar Nath and Lala Damodar Das, 
against Janki Bibi and Lala Girdhari Lal on 
the 2nd December 1907. They prayed for 
a decree declaring that the mortgage-deed 
dated the 22nd February 1905 executed by 
Girdhari Lal in favour of the appellant and 
a decree based thereon dated the 15th March 
1906 be declared fictitious and based on 
fraud, and that the respondents are not in 
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any way bound by them. The allegations 
set forth by the respondents in their plaint 
are as below:— 

Girdhari Lal was very much indebted to 
various creditors prior to 1904 including a 
debt of Rs. 1,900 to the respondents. The 
respondents gave notice of their claim to Gir- 
dhari Lal in December 1904, and various suits 
were instituted against him by other creditors 
from January 1905. On the 22nd February 
1908, Girdhari Lal executed a fictitious and 
frandulent mortgage-deed of all his immov- 
able property, consisting chiefly of houses in 
Lucknow, in favour of the appellant, whose 
adopted son was married to Girdhari Lal's 
daughter. This mortgage-deed was secretly 
registered at Misrikh in the Sitapur District, 
on the 7th March 1905, and in order to make 
the registration legal, a small plot of land 
situate at Misrikh was entered as part of the 
mortgaged property. The respondents insti- 
tuted two suits in March 1905 to recover the 
sum of money due to them and decrees were 
obtained in June 1905. The appellant 
instituted a suit upon her mortgage on the 
20th February 1906, and obtained a decree 
on confession of judgment by Girdhari Lal on 
the 15th March 1906, Another creditor called 
Mohan Lal had also obtained a decree against 
Girdhari Lal and the mortgaged property 
was sold in execution of his decree on the 
23rd March 1906, and purchased by one 
Gokal Pershad for Rs. 1,050, the money due 
under the mortgage to the appellant being 
proclaimed as a charge upon the property. 
The respondents also managed to sell a 
portion of this property in execution of one 
of their decrees, despite objection made both 
by Gokul Prasad and the appellant, and the 
property was eventually sold and purchased 
by one Neem Chand on the 20th ‘December 
1906, but in execution of their second decree 
the appellant was successful in obtaining an 
order declaring her lien on the property on 
the 18th May 1907, and in consequence of 
this declaration the respondents instituted 
the present suit on December 2nd 1907. 
Stated shortly, the defence taken by the 
appellant and Girdhari Lal was that the 
mortgage of February 1905 was a genuine 
document executed for consideration, the 
consideration being partly debts due to the 
appellant and partly debts due to relations or 
dependents of Girdhari Lal. The learned 
Subordinate Judge accepted the defence taken 
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by both the defendants and dismissed the 
claim. But the learned District Judge was 
of opinion that Girdhari Lal had acted in bad 
faith, and also that the mortgage was invalid, 
because Girdhari Lal had no title to the plot 
of land in Misrikh, the inclusion of which in 
the mortgaged property was said to give 
jurisdiction to the Suab-Registrar of Misrikh 
to register the deed. As to the question of 
registration, it appears clear that the deci- 
sion of the District Judge is not correct. He 
remarks as below: — I find thatas Girdhari 
owned no land in Misrikh in 1905, the regist- 
ration thereof, the mortgage-deed of 22nd 
February 1905, was irregular, and the deed 
created no charge on the Lucknow house 
property in suit. This alone would be a 
sufficient reason for decreeing the claim of 
the  plaintiffs-appsllants.” The learned 
Judge was apparently of opinion that under 
section 28 of Act III of 1877 no mortgage- 
deed could be validly registered in the office 
of a Sub-Registrar within whose Sub-District 
some portion of the property to which the 
` mortgage-deed relates was situate, unless that 
portion of the property-so situate was the 
property of the person executing the mort- 
gage-deed, in other words, he imported into 
the wording of section 28 an additional 
proviso not to be found in that section at all. 
That section merely provides that every 
document mentioned in section 17 (a), (b), 
(c) and (d) and section 18 (a), (b) and (e) shall 
be presented for registration in the office of a 
Sub-Registrar within whose Sub- District the 
whole or some portion of the property to 
which such document relates is situate. It 
is obvious that it is not the duty of a Sub- 
Registrar to inquire into the title of the 
person registering the document, or the 
validity of the mortgage,in respect of any 
portion of the property entered in the deed. 
The learned pleader forthe respondent admits 
that he cannot cite any authority in support 
of this portion of the decision of the learned 
District Judge,and I am of opinion that as 
the plot of land in Misrikh referred to in the 
mortgage-deed was situate within the Sub- 
District of the Sub-Registrar, the validity of 
the registration cannot be questioned. The 
decision of the Jearned Judge upon the char- 
acter of the transaction so far as the appellant 
is concerned has now to be considered. The 
finding of the learned Judge so far as Girdhari 
Lal is concerned is us below:—'‘The real fact 


INDIAN OASES. 


11916 


is that the mortgage-deed, if indeed it was not 
an entirely fictitious document, was a deed of 
transfer executed for no other purpose than 
to defeat and delay the creditors of the 
transferor.” This is a finding against which 
Girdhari Lal has not appealed, and, therefore, 
it must be accepted as conclusive. If we had 
to consider Girdhari Lal alone, this finding 
would be a sufficient justification for the dec- 
ree of the Court below. But section 53 of 
the Transfer of Property Act contains the 
following proviso:—-Nothing contained in this 
section shall impairthe rights of any transferee 
in good faith and for consideration. The 
contention taken by the appellant is that the 
facts described do not justify a finding thatshe 
was inany way a party to any fraud commit- 
ted by Girdhari Lal, the learned Judge having 
accepted the finding of the Subordinate Judge 
that the transfer was for consideration. It 
is also urged that in any case,the mortgage- 
deed canuot be declared void zn toio, because it 
is conceded that a portion of the consideration 
was fer debts owing to the appellant by 
Girdhari Lal. Before considering the‘law on 
the subject, it will be convenient to set 
forth as shortly as possible, the series of 
events in chronological order which led up to 
the institution of this suit. Onthe 24th 
December 1904, the respondents gave notice 
of their demand to Girdhari Lal (see 
paragraph 3 of the plaint admitted by Gir- 
dhari Lal in his written statement). The 
mortgage in suit was executed on the 22nd 
February 1905, and one Mohan Lalon the 
24th February 1905, in a claim instituted by 
him, asked for the attachment of Girdhari 
Lal’s immovable property before judgment 
(Exhibit 13). On the 2nd March 1905, Gir- 
dhari Lal denied (Exhibit 14) any intention of 
disposing of the property, although as a matter 
of fact he had executed the mortgage in 
favour of the appellant a few days before. 
On the 7th March, the mortgage-deed was 
registered in Misrikh and on the 25th March 
1905 the respondents instituted their suits. 
Decrees were obtained against Girdhari Lal 
by Mohan Lal and another creditor in April 
1905, and by the respondents in June 1905. 
The appellant instituted her suit on the 
20th February 1906, and obtained a decree 
by confession of judgment by Girdhari 
Lal on the 15th March 1906. The pro- 
perty covered ky the mortgage-decd of 
February 1905 was cold in cxccution of 
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1906, the purchaser being Gokul Prasad 
as stated above for Rs.1,059;a portion of the 
property was again sold in execution of one 
of the respondents’ decrees, and purchased by 
one Neem Chand on the 20th December 
1906. The appellant was successful in ob- 
taining a declaration for her lien on the 18th 
May 1907, when the raspyndents sought to 
execute the second decree obtained by them. 
The detail of the consideration of the mort- 
gage-deed in suit may be shortly stated as 
below ;— 
Rs. A. 
Due to the appellant on acccunt 
of antecedent debts we 2,799 10 


Due to vartous creditors .. 5,800 0 
Paid in cash to Girdhari Lal 
either on execution or at re- 
gistration 1,400 6 
Total ... 10,000 0 


The Courts below found that the appellant 
was a bona fide ‘creditor to the extent of 
“Rs. 2,799-10, and the sum of Rs. 5,800 was 
due io certain relatives and dependents 
of Girdhari Lal who had deposited the 
money with him on interest. It is con- 
venient at this placeto give the names of 
these depositors:—Rs. 3,000 due to Champa 
Bibi. a cousin of Girdhari Lal; Rs. 1,500 due 
to the daughter-in-law of one Janki Misrain, 
who was Girdhari Lal’s cook; Rs. 500 due to 
Sheo Prasad, Girdhari Lal’s priest; Rs. 400 
due to Sital Maharaj, Girdhari Lalls spiri- 
tual adviser; Rs. 490 due to Musammat Mata 
Dei, Girdhari Lal’s sister’s daughter. 

With reference to these items, it is con- 
tended on behalf of the respondents that it 
is not proved that these creditors ever made 
any real demand from Girdhari Lal before 
the mortgage-deed was executed, and that the 
sums due to them were entered in the mort- 
gage-deed merely as a blind, and that the real 
object of the deed was to defeat and delay 
outside creditors whose claim as admitted by 
Girdhari Lal in his evidence amounted to as 
much as Rs. 25,000 or thereabout, at the 
time when the mortgage-deed was executed, 
It is also poiited out that the appellant is 
connected by marriage with Girdhari Lal 
and, therefore, it may be presumed that she 
in fraudulent collusion with him accepted the 
mortgage-deed in her favour, not really as a 
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security for her own demand, but with the 
object of keeping the property in the pos- 
session of Girdhari Lal, and thereby prevent- 
ing it from being made available for the 
satisfaction of the debts due tooutside creditors. 
The following points are urged as tending t) 
establish the bad faith of the appellant, 
Musammat Janki First, if Girdhari Lal's 
evidence is true, he was extremely anxious 
for his own good name and, therefore, 
wanted to honestly pay off the creditors 
whose names are set forth in the mort- 
gage-deed. These persons, are his rela. 
tions or dependents who had deposited money 
with him trusting tohis honesty. He was, 
therefore, anxious that they should be paid off 
as soon as possible, but as a matter of fact it 
is conceded that these creditors were not paid 
off when the mortgage-deed was executed. If 
the receipts filed are genuine, Sheo Prasad 
wag paid off on the 22nd April 1905, and 
Girdhari’s niece Mata Dei was paid off on the 
7th April 1905, bat the sum of Rs. 3,009 
payable to Musanumat Champa Bibi was not 
paid till December 1908, and Rs. 400 due to 
Sital was not paid till May 1908, and both 
these persons had to sue for their money before 
their demands were satisfied. The daughter. 
in-law of Janki Misrain was paid off on the 
llth January 1908. It is, therefore, con- 
tended that if the mortgage-deed had been a 
real business transaction, the firat step which 
Girdhari Lal would have taken would have 
been to take the money due to these creditors 
from the appellant and pay them off at once. 
The explanation for delay in payment is given 
by Mohan Lal, the Agent of 3usammat 
‘Janki. He has stated that the delay was due 
to the fact that the creditors had not pro- 
duced succession certificates it being im- 
pleaded that they were the heirs of the 
original creditors, That explanation has to 
my mind no force because the names of the 
persons to whom the money was payable were 
set forth in the mortgage-deed, and it was the 
duty of the appellant to pay them off without 
delay as directed. The second point taken to 
show the mala fides of the appellant relates to 
the suit instituted by her upon her mortgage. 
deed. The deed is dated 22nd February 1905, 
and the suit was instituted by the appellant 
onthe 20th February 1906. At that time the 
other creditors of Girdhari Lal had obtained 
decrees against him and Mohan Lal had 
asked for sale of his immovable property in 
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execution of his own decree. The sale was 
fixed for the 20th March 1906, and arrange- 
ments were made by which the learned Sub- 
ordinate Judge fixed 15th March 1906 for 
disposal of the appellant’s suit. On that date 
Girdhari Lal confessed judgment although as 
a matter of fact his creditors as specified in 
the mortgage-deed had not been fally paid off 
by the appellant; in other words, the appellant 
had not carried out the conditions of the mort- 
gage-deed, and if the mortgage-deed had been 
a real business transaction, Girdhari Lal would 
hardly have failed to make a defence to this 
effect. He, however, elected to admit the 
whole of the claim and the hurried way in 
which the case was carried through and the 
hasty admission made by Girdhari Lal show 
that he and the appellant were in collusion, 
in order that they might be able to obtaina 
declaration of the appellant’s mortgage-deed 
before the property was put up for sale in 
execution of Mohan Lal’s decree. The result 
was that they were successful, and property 
said to be worth from Rs. 14,000 to Rs. 20,000 
was purchasad for Rs. 1,050 carrying a charge 
of Rs. 10,000 thereon. Thus the property 
passed out of Girdhari Lal’s hands for practi- 
cally Rs. 11,050, thereby completely depriving 
the other creditors of any hope of realizing 
the money due to them. The third point 
taken is connected with the purchaser, Gokul 
Prasad. This man has given evidence. He 
says that he was formerly inthe employ of 
the appellant on Rs. 10 a month, and that he 
resigned her service four years before he gave 
evidence, that is to say, about 1904. The 
purchase money was paid by his brother 
Mathura Prasad, who had been tutor to the 
appellant's son. He had never purchased 
any house property before. He had only seen 
the houses once and had estimated them to 
be worth Rs.13,000 or Rs.14,000, when asked 
by Mohan Lal to pay off the mortgage debt 
due upon the preperty he said that he could 
only pay after selling them. He admitted 
also that he had allowed Girdhari Lal to 
continue to reside in one of the houses on pay- 
ment of Rs. 15 a month. It is contend- 
ed that this man was not a real pur- 
chaser at all. He was simply put upas a 
purchaser and that the sum of Rs. 11,050 for 
which the property was nominally purchased 
must have been found either by the appel- 
lant or Girdhari Lal. It is extremely im- 
probable that a man in his position draw- 
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ing Rs. 10a month would have taken up a 
speculation of this kind, being according to 
his own admission not ina position to pay 
off the mortgage due on the property. The 
fourth point taken relates to the evidence of 
the appellant herself, Musammat Janki. As 
stated by the learned Judge she has display- 
ed a most extraordinary ignorance as to the 
whole transaction, She has stated that she 
had no real knowledge about it. She simply 
advanced Rs. 10,000 at the advice of her 
agent Mohan Lal, and that she had not even 
seen the houses and did not know their 
value. She entirely relied upon Mohan Lal, 
and in fact she did not even know whether 
any morbgage-deed was executed or not, nor 
did she know the rate of interest at 
which the money was advanced. Even 
the mortgage-deed was not handed over 
to her. She made the extraordinary allega- 
tion that she did not know whether any steps 
had been taken to realize the money, although 
asa matter of fact a suit had been institut- 
ed on the mortgage-deed and a decree 
obtained in her favour as stated above on 
Girdhari Lal’s admission iwo years before. 
She further stated that the sum of Rs. 10,000 
which she gave to Mohan Lal, had been 
realized by the sale of certain Government pro- 
missory-notes. It is conceded that this state- 
ment is false. It is not proved by any inde- 
pendent evidence and even Mohan Jial does not 
support her on this point. Although this lady 
professed entire ignorance as to the details 
of this transaction, she admitted that it was 
her custom, when interest was paid on mort- 
gages held by her, to have the acconnt ex- 
plained so that she might satisfy herself that 
the correct amount of interest had been paid 
and the endorsements as to the payment of 
interest were made at the back of the mort- ` 
gages concerned. Although she admits that 
her firm had had previous dealings with 
Girdhari Lal, she has nowhere stated 
that she knew the actual sums due to her 
firm, or that she made any special demand, 
before the mortgage-deed was executed in 
her favour, A fifth point which was taken 
is the secret way in which the mortgage- 
deed was registered. Girdhari lal has 
admitted that he registered the deed at Mis- 
rikh in order that his outside creditors 
might not know that he had been trans- 
ferring his property. I dv not lay much stress 
upon this point as ib refers to Girdhari Lal 
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only. I do not think it should be considered 
in discussing the good faith of the present 
appellant. Several other points have been 
noticed by the learned pleader for the re- 
spondents, but I do not propose to deal with 
them, as I am of opinion that the points 
noted above are sufficient to dispose of this 
appeal, The reply of the learned pleader 
for the appellant to these criticisms is, in my 
opinion, inadequate. He has contended that 
the moneys due to the appellant originated 
in transactions which commenced many years 
before the mortgage-deed was executed, and 
the appellant's ignorance as to the details 
of the present transaction is due to the fact 
that she is a pardanashin lady. So far as I 
can ascertain from the evidence, there is 
nothing to show that the firm represented by 
the appellant is so wealthy that so large a 
sum of money as Rs. 10,000 would be advane- 
ed as on a mortgage inthe way indicated 
by the appellant, Jam satisfied that in a 
transaction of this magnitude she would 
have known all the details, and that the state- 
ment that the whole transaction was practi- 
cally carried through by her Agent is untrue. 
This fact combined with the undoubted fact 
that she with the assistance of Girdhari Lal 
hastily obtained a decree for the whole of 
the principal sum secured by the mortgage- 
deed plus interest, up to date amounting 
to Rs. 987, afew days before the property 
was put up for sale in execution of the 
decree obtained by outside creditors, satisfies 
me that she and, Girdhari Lal were in 
fraudulent collusion, and that the appellant’s 
object was to assist Girdhari Lal in prevent- 
ing his property from being made available 
for the satisfaction of the debts of those 
creditors whose names are not seb forth in 
the mortgage-deed. The law in cases of this 
kind has been thoroughly discussed in Ishan 
Chander Das Sarkar v. Bishun Sirdar (1); 
Hakim Lal v. Mooshahr Sahu (2) and Bhagwant 
Appajt v. Kedari Koobi Nath (8): In Ishan 
Chander Das Sarkar v. Bishun Sirdar (1) the 
learned Judges refused to accept the conten- 
tion that all that was necessary to constitute 
a transferee in good faith within the mean- 
ing of section 53 of the Transfer of Property 
Act, was that the transfer should be real, 
and that, although the transferee might share 
(1) 240. 825; 1 C. W. N. 665. 


(2) 34 ©. 999 ; 6 ©. D. J. 410; 11 0. W. N. 399. 
(8) 25 B. 202, 
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the intention of the transferor to defeat 
or delay creditors, he would still be a trans- 
feree in good faith. They, however, con- 
ceded that it is possible that where the traus- 
feree is a creditor of the transferor and 
accepts the transfer in satisfaction of the debt 
due to him, though with the knowledge that 
his doing so has the effect of defeating other 
creditors of the transferor, the transfer may 
come within the last paragraph of section 53 
of the Transfer of Property Act. There is 
also a decision of a Bench of this Court in 
Darogha Agha Jan v. Musammat Atma Det, 
Frist Civil Appeal No.85 of 1906. That decision 
is based upon the decision of the Bombay 
High Court in Bhagwant Appaji v. Kedari 
Koobi Nath (3) and the law which was ac- 
cepted by this Court was stated as below: — 
“Section 53 of the Transfer of Property Act 
does not apply to cases where the intent to 
defraud or defeat or hinder is not the 
principalordominant motive of the transferee, 
and if there be consideration, this fraudulent 
or illegal intention cannot be presumed and 
must be proved or shown to have been one to 
which the purchaser for value was a party 
for the purpose of enabling the debtor to 
retain the benefit and for no other purpose. 
The learned Judges, in the case before them 
Bhagwant Appaji v. Kedari Koobi Nath, (3), 
found there is nothing in the undisputed facts 
to afford the basis for an inference that the 
dominant motive af the transferee was to 
serve the interests of the debtor rather 
than bis own”. Applying the above rul- 
ing, my opinion in the present case is 
that the evidence on the record does not 
show that the action of the appellant in enter- 
ing into this transaction was in any way 
influenced by the claim which her firm had 
against Girdhari Lal. I am satisfied that 
her dominant motive was to serve the interests 
of Girdhari Lal and to prevent the property 
from being made available for the claims of 
his outside creditors. In these circumstances 
I hold that the transaction is not one which 
can be upheld. The learned pleader for the 
appellant relied as a last resource upon a 
ruling of the Calcutta High Court in Rajoni 
Kumar Dass v. Gour Kishore Shaha (4), where 
it was held, that when ina mortgage bond 
two considerations are stated, one of which is 
valuable and is separable from the other, 


effect may be given tothe instrument to the 
(4) 35 C. 1051 ; 7 ©, L, J. 686; 12 0. W. N, 76L. 
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extent of the amount of the consideration that 
is valuable, and to that extent the transaction 
cannot be regarded as fraudulent. I find, 
however, that in this case the proved facts 
led the Court to the conclusion that although 
the mortgagees intended to help the mort- 
gagors to defeat the realization of debts owing 
to third parties, yet they also obtained a 
mortgage with the object of getting a proper 
security for advances actually made, and on 
the ground the mortgage was upheld to the 
extent that the mortgagees had a legal claim 
against the mortgagors. Therefore, so far as 
the debts were real, the mortgage was regard- 
ed as a good transaction and so far as they 
were fictitious the mortgage was held to be 
inoperative. 

Jn the present case for reasons stated above, 
I do not find that the appellant had any other 
object than to save Girdhari Lal's property 
from the other creditors. The amount due to 
her firm was entered in the mortgage-deed 
simply to give an air of reality to the whole 
transaction. 

I would dismiss this appeal with costs. 


Lindsay, A. J. C.—TI agree generally with 
the judgment of my learned colleague and 
with the reasons given by him in support of 
it. The lower appellate Court found that 
Girdhari Lal did, as a matter of fact, execute 
the deed in suit with the intention of defeat- 
ing or delaying his creditors, but this finding 
does not dispose of the case. The deed can- 
not be set aside, if there is evidence to show 
that the appellant Musammat Janki is a trans- 
feree in good faith and for consideration. On 
this point there is no clear finding of the Court 
below. The learned Judge appears to have 
accepted the conclusion of the first Court to 
theeffect that consideration was proved; butthe 
question of good faith has not been determined. 
Assuming that the passing of consideration 
has been proved, it remains to be decided 
whether the good faith of Musammat Janki is 
established, or whether there are grounds 
holding that she was privy to the fraud 
committed by GirdhariLal. The learned coun- 
selfor the respondents has referred to the well- 
known Zwyne’s case (5), in which certain facts 
are enumerated and described as furnishing 
proper grounds in a case of this kind for 
assuming the existence of a fraudulent design, 
and his contention is that the transaction now 
under consideration was attended with cir- 

(5) 8 Co, 82. 
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cumstances, the cumulative effect of which as 
evidence is, to show that Musammat Janki 
was a party to the fraud. He calls atten- 
tion inthis connection to the following facts: — 

(1) The relationship existing between the 
appellant and Girdhari Lal. His daughter 
is married to the appellant’s adopted son. 

(2) The deed in question was executed 
while a suit brought by some of his creditors 
against Girdhari Lal was pending. 

(3) The registration of the deed at Misrikh, 
in order to avoid publicity. 

(4) The fact that the creditors for whose 
benefit the money purports to have been 
raised by the mortgage were relatives or 
dependents of Girdhari Lal, who were not 
pressing for settlement of their claims at the 
time the money was borrowed. 

(5) The fact that these creditors were not 
paid off promptly by the mortgagee in whose 
hands the money was left for that purpose. 

(6) The fact that the mortgage covered the 
whole of Girdhari Lals immovable pro- 
perty, 

(7) The suspicious circumstances in which 
Musimmat Janki obtained a decree upon this 
mortgage on confession of judgment mada by 
Girdhari Lal. 

(8) The fact that, when the property was 
brought to sale, it was purchased by one 
Gokul Prasad who was, or had been in the 
employ of Musammat Janki ‘on a very small 
salary, 3 ; 

(9) The further fact that, immediately 
after this purchase, one of the houses so 
purchased was granted on lease to Gridhari 
Lal, a lease under which Girdhari Lal is still 
in possession. 

(10) The fact that the money secured by 
the deed was in excess of the debt owing to 
Musammat Jankiherself, and includeda sum of 
Rs. 400 made over in cash to Girdhari Lal. 

On these facts the learned counsel claims 
to have established, beyond all reasonable 
doubt, that the transaction was colourable, 
and thatthe parties never intended the in- 
strument to have operation asa real instru- 
ment according to its apparent character 
and effect. Some of the facts enumerated 
above have, no doubt, as is observed by 
my learned colleague, only a remote bear- 
ing on the question of the nature of 
the part which the appellant, Musammat 
Janki, played in the transaction, For example, 
we cannot, in this connection, attach most 
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weight to the fact that the deed was register- 
ed at Misrikh, for the registration: was the 
act of the executant Girdhari Lal. Again, 
the fact that the debts described in the 
mortgage-deed were due to relatives and 
dependents of the mortgagor, ought not to be 
allowed to count for much. Nor can it be 
said that Musammat Janki must be presumed to 
have been aware that these creditors were 
not insistent about their claims at the time 
whén the deed was drawn up. On the other 
hand, it must betaken that Mausammat Jankiis 
fixed with knowledge of certain others of 
these facts and she cannot be allowed to 
take shelter behind a plea to the effect that 
being a woman she was ignorant of all 
business affairs, As my learned colleague has 
pointed ont in his judgment, Musammat 
Janki’s protestations of ignorance are carried 
too far, A 

One or two of the facts, which have a 
close bearing on the question of Musammat 
Janki’s bona fide, may be referred to in detail. 
We have it admitted that there was in three 
instances gross delay in paying off the 
creditors mentioned iu the deed. In the three 
instances referred to payment was not made 
till three or more years after the date when 
the money to 
Musammat Janki. Two of the creditors in 
question, namely, Musammat Champa and 
Sital were obliged to extract their money 
from Musammat Janki Bibi by means of 
suits. No convincing explanation of this 
delay las been given, and I agree with the 
learned Judicial Commissioner that the 
account given by the witness Mohan Lal of 
the reasons for the delay is too absurd for 
acceptance, Again, the history of the suit 
brought by Musammat Janki “Bibi against 
her mortgagor is a cogent piece of evidence. 
The suit was filed on the. 26th of February 
1966, and on the 15th of March 1906, 
Musammaé Janki Bibi obtained a decree on 
Girdhari Lal's confession of judgment. On 
the date when that suit was filed, three of 
the principal creditors had not been paid off 
by the mortgagee. In spite of the fact, the 
suit was laid for the full amount of the debt, 
and Girdhari Lal accepted the claim, 
although he must have been well aware that 
these three debts of considerable amounts 
were still outstanding. Ib cannot be denied 
that these facts impart an ugly complexion 
to the transaction between the appellant and 
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Girdhari Lal, and go a very long way to 
show that the parties were acting in collu- 
sion. Again, we have the further fact that, 
after the decree was obtained the property 
was purchased in execution by animpecunious 
dependent of Musammat Janki and a portion 
of it was forthwith leased, by this purchaser, 
to the judgment-debtor, Girdhari Lal, It 
is impossible to entertain any doubt as to 
the nature of this purchase, it was nothing 
more nor less than a benami transaction 
intended to cloak the interest of Musammat 
Janki Bibi, and the conclusion appears to be 
irresistible that the whole proceedings in 
this suit from start to finish were fictitious 
and collusive. Ido not think it necessary 
to examine, in detail, the other facts upon 
which the respondent's learned counsel 
relies. The existence of these facts is beyond 
all doubt, and I think I have said sufficient 
to explain the reasons for which I am 
satisfied that it has been established that the 
transaction between Mfusammat Janki Bibi 
and Girdhari Lal was colourable and that 
Janki was a participant in the fraud which 
Girdhari Lal intended to commit on his 
creditors. The learned counsel for the 
appellant has laid stress on the fact that the 
sums mentioned in the mortgage-deed have, 
at any rate, now been paid in full by 
Musammat Janki Bibi, and it is urged that 
this fact affurds strong proot that Janki Bibi 
entered into the transaction in good faith. 
This, however, is an attempt to make a 
virtue of necessity. As pointed out, three of 
the claims of these creditors were discharged 
only under compulsion of law, and it would 
be difficult, in such circumstances, to deduce 
any conclusion in favour of Musammat Jauki’s 
good faich in connection with the mortgage 
transaction. What we have to consider is her 
state of mind at the time when the instru- 
ment of mortgage was executed, and this 
state of mind is not to be judged on the remote 
evidence of facts which took place so long 
after the execution of the instrument and in 
circumstances which show clearly that those 
facts came into existence independently o 

the Will of Janki Bibi. 

With regard to the ruling reported in 
Rajoni Kumar Dass v. Gour Kishore Shaha 
(4), upon which the learned counsel for the 
appellant has relied, I agree with my learned 
colleague in thinking that it-cannot properly 
be applied to the case now before us. Here 
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the dominant motive on the part of the 
appellant was to assist Girdhari Lal in his 
attempts to extricate himself from the 
difficulties occasioned by the claims of of his 
numerous creditors. Her idea was not to get 
an honest security for the: debt owing’ to 
herself, but to invest, with an air of reality, 
a transaction which it was never intended to 
treat seriously. This being so, I do not think 
we can be called upon to show Musammat 
Janki the indulgence which was shown to 
the mortgagees in the Calcutta case referred 
to above. J, therefore, agree that the appeal 
should be dismissed with costs. 

By tus Court.—The order of the Court is 
that this appeal is dismissed with costs. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Privy Councin Apprication No. 32 or 1910. 
August 8, 1910. 
Present :—Mr. Justice Brett and 
Mr. Justice Vincent. 
DWARKA NATH SARKAR AND ANOTHER—- 
Derenpants— PETITIONERS 
versus 
Haji MAHOMED AKBAR AND orgers— 
PLAINTIEES—OPPOSITE PARTY, 

Civil Procedure Code (Act V of 1908), s. 109 ct. (1) 
—Privy Council Appeal—Order of nêmaNd Decision on 
cardinal question. 

Where in a suit for the winding up ' of apart. 
nership business, the first Court directed an account 
to be taken, and the High Court on appeal disagreed 
with that Court in respect of the 1espectivo liabili- 
ties of the parties and remanded the suit for a fresh 
taking of the accounts : 

Held, that the decision of the High Court on this 
cardinal question as to the respective liabilities of the 
different parties issuch a decision as to constitute 
such a final decision on the pointsin issue asto amount 
to a decree in suit. 

Rahimbhoy Habibbhoy v. 
B. 155 and Syed Muzhar Husein v. Bodha Bibi, 
I. A. 1; 17 A, 112, followed. 

Application for leave to appeal to the 
Privy Council against the judgment and 
decree of a Division Bench (Mookerjee and 
Teunon, JJ.) dated March 21, 1910 and re- 
ported in 6 Ind. Cas. 63; 11 © L. J. 658. 

Babus Sarat Chandra Roy Chowdhury and 
Harish Chandra Roy, for the Petitioners. 

Babus Joy Gopal Ghosha and Nagendra 
Nath Bhuttacharya, for the Opposite Party. 

ZJudgment.—lIn this case the valne 
of the subject-matter of the appeal is admit- 
tedly over Rs. 10,000 and the judgment 


Turner, 18 I. A, 6; 15 
22 
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against which ib is sought to appeal is one 
of reversal. Under ordinary conditions, 
therefore, the petitioner would havea right 
of appeal, It is, however, argued in opposi- 
tion that as the order of this Court is 
not a decree ora final order, as provided 
by section 199 clause 1, of the Code of Civil 
Procedure, the petitioners have no right of 
appeal. 

The suit out of which the appeal arose was 
a suit for the winding up of a partnership 
business and for the taking of partnership 
The Court of first instance had 
arrived at a ceriain decision in respect of 
the liabilities of the parties and had directed 
an account to be.taken. There was an ap- 
peal to this Comt against that order, and 
this Court has disagreed with the Court of 
first instance in respect of the respective 
liabilities of the parties and has come to 
different findings,, and has remanded the 
suit to the Court of first instance for a fresh 
taking of the accounts and also to ascertain 
the liability of each partner. 

In our opinion the decision of this Court 
on this cardinal question as tothe respective 
liabilities of the different parties is such 
a decision as was held by the Judicial Com- 
oles ia the case of Rahimbhouy Habibbhoy v. 

Turner (1) andin the case of Syed Mushar 
Husein v. Budha Bibi (2), to constitute such 
n final decision on the points in issue be- 
tween the parties as to amount toa decree 
in suit. The decision of this Court on these 
points cannot be disturbed by the lower Court 
in the taking of the accounts. 

In our opinion, therefore, the case isone, 
in which, in accordance with the view taken 
by the Judicial Committee in the cases we 
have referred to, we should hold that the peti- 
tioner is entitled to leave to appeal to His 
Majesty in Council. 

A. certificate will, therefore, be granted. 

Application granted. 

(1) 181, A. 6; 15 B. 155. 

(2) 22 I. A.l; I7 A, 112. 

CALCUTTA HIGH COURT. 
Civ Rore No, 1845 or 1910. 
May 28, 1910. 
Present: :—-Mr, Justice Mookerjee and 
Mr. Justice Carnduff. 
In re KALI PROSANNO BOSH 


CHOWDHURY AND ANOTHER, 
Legal Practitioners Act (XVIII of 1879), s. 12— Muk- 
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tear found guilty of serious offence of rioting, whether fit 
to continue to be muktear-—Offence not committed in re- 
lation to profession— True test—Going behind conviction, 
whether allowable. : 

The Court will not hesitate to strike off the roll 
a practitioner who has been found guilty of a serious 
offence, even though such offence has not been com- 
mitted in relation to his profession. 

In re Weare, (1893) 2 Q. B. 439; 62 L. J. Q. B. 596; 
69 L. T. 522; 58 J. P. 6 and in re Rajendra Nath 
Mukheriee, 26 I. A. 242; 22 A. 49; 3 0. W. N. 786, 
relied on. 

The test to be applied is, whether he is fit to con- 
tinue to be an officer of the Court. 

In the matter of a High Court Vakil, (1910) M.W.N. 
159; 7 M. D. T. 427; 6 Ind. Cas. 310, In the matter of 
two Second Grade Pleaders, (1910) M. W. N. 163; 
8M. L.T. 22; 20 M. D. J, 500; 6 Ind. Cas, 313; 
In ve Blake, 3 EL & EL 84; 80 L. J. Q.B. 32; 
6 Jur. (N. s.) 1242; 2 L. T. 429; In re Elton, 
13 T. L. R. 392 ; In re Cooper, 67 L. J. Q. B. 276 and 
‘In re Brounsall, 2 Cowper 829, referred to. 

Where two muktears were convicted under sec- 
tion 150 read with section 144 of the Indian Penal. 
Code and sentenced to a fineof Rs. 1,000 each, and 
proceedings were takenagainst them under section 12 
of the Legal Practitioners Act: 

Held, that it is not open to them to go behind the 
conviction and to invite the High Court to examine 
the facts with a view to arrive at the conclusion that 
the conviction was in substance erroneous. 

Held, also, that, under the circumstances, the 
muktears have been convicted of a Criminal offence 
which implies a defect of character so as to unfit 


them to be muktear's. 
The High Court took a mercifulview of the case 
. and suspended them from practice for three months, 


Rule arising out of a reference under sec- 
tion 14 (c) of the Legal Practitioners Act 
made by the District Judge of Dacca, against 
the above muktears. 

Babus Mahendra Nath Roy and Surendra 
Nath Guha, showed cause against the Rule. 

Judgment.—tThe Rulenow undercon- 
sideration was issued under section 12 of the 
Legal Practitioners Actof 1879, and called 
upon two muktears, Kali Prasanna Basu 
Chowdhry and Kali Kumar Basu Chowdhry, 
who practise at Munshigunge ‘to show cause 
why they should not be suspended or dismiss- 
ed onthe ground that they have been pre- 
viously convicted of a Criminal offence imply- 
ing a defect of character so as to unfit them 
to be muktears. Itappears that the muktears 
laid claim to a chur which has recently been 
formed in the river Padma.near Munshi- 
gunge. This led to disputes followed by 
Criminal proceedings under section 145, 
Criminal Procedure Code. The result was 
that the chur was attached and the Collector 
settled the property with one Arab Ali. On 
the 17th September 1906 there was an un. 
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lawful assembly on the attached chur; this 
led to a prosecution of all the persons who 
had taken an active part as members of the 
unlawful assembly. They were convicted, 
and their conviction was subsequently afirm- 
ed by this Court. Later on, proceedings 
were commenced against these two muktears, 
on the ground that they had committed an 
offence under section 150, Indian Penal Code, 
that section provides that whoever hires, or 
engages, or employs, or promotes, or connives 
at, the hiring, engagement or employment of, 
any person to join or become a member of any 
unlawful assembly, shall be punishable as a 
member of sucha ssembly, and for any offence 
which may be committed by any such per- 
son as a member of such unlawful assembly 


- in pursuance of such hiring, engagement or 


employment, in the same manner as if he had 
been a member of such unlawfal assembly or 
himself had committed such offence. On the 
27th August 1908, thesetwo persons were 
convicted by the District Magistrate and 
sentenced to puy a fine of Rs. 1,000 each, 
under section 150 read with section 144, 
Indian Penal Code, on appeal the conviction 


was affirmed by the Sessions Judge on 
the 5th November 1908. The qnes- 
tion, therefore, which requires considera- 


tion is whether these persons have been 
convicted of a Criminal offence which 
implies a defect of character so az to unfit 
them to be muktears. The learned Vakil, 
who has appeared to show cause in answer 
to this Rule, has contended that the facts ag 
they are stated in the judgment of the Dis- 
trict Judge, are erroneous and that the in- 
cident took place not on the attached pro- 
perty but on an adjoining chur owned by 
these two persons and in the occupation of 
their tenants. In our opinion, it is not open 
to these two persons to go behind their con- 
viction and to invite us to examine the facts 
with a view to arrive at the conclusion that 
the conviction was in substance erroneous, 
This position is amply supported by the deci- 
sion of their Lordships of the Judicial Com- 
mittee in the case of In re Rajendro Nath 
Mukerjee (1). No doubt, the convictions ara 


- not conclusive in the sense that merely be. ` 


cause these persons have been convicted of a 
Criminal offence, they are necessarily liable 
to be suspended or dismissed under section 12 ` 


of the Legal Practitioners Act. This in fact 
(1) 261. A. 242; 22 A, 40; 3 0, W. N. 736, 
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is clear from the provisions of the section 
itself, which show that before a legal practi- 
tioner can be suspended or dismissed under 
that section, it must be proved that the con- 
viction is for a Criminal offence, which im- 
plies a defect of character, so as to unfit him 
to be a member of the profession. We must, 
therefore, examine the facts as found by the 
Criminal Court and determine the true posi- 
tion of these two persons. Now the facts 
are fully set out in the judgment of the Dis- 
trict Magistrate and are summarized by him, 
The accused were parties to the case under 
section 145, Criminal Procedure Code, in the 
course of which they laid claim to the dis- 
puted chur. The effect ofthe order of at- 
tachment was to deprive them of any access 
to the property, and its subsequent settlement 
with Arab Ali by the Collector as Receiver 
made it obligatory on them to have recourse 
to a Civil suit, and not to takethe law into 
their own hands; but they chose to adopt 
the latter course. On the 19th September 
1906, they collected a number of armed men 
who formed an unlawful assembly with a 
view to take forcible possession of the chur, 
and both Kali Kumar and Kali Prosanno 
were seen taking an active part in collecting 
these armed men. If these facts are accept» 
ed as amply proved by the evidence on the 
record of the Criminal case, there is no ques- 
tion that the District Magistrate was quite 
correct when he stated that the offence of 
which the accused had been convicted was of 
a serious character. An offence of this des- 
cription committed by any person would be seri- 
ous, but when it is committed by membersof the 
legal profession, its gravity is obviously en- 
hanced. In addition to this, it must be re- 
memberedthatthe course which these persons 
deliberately adopted amounted toa defianca 
of the authority of the Court in which they 
practised. The learned Vakil who has ap- 
peared on their behalf has invited our atten- 
tion to the cases of In re Koylash Nath 
Ohowdhr'y (2), and In ve Durga Charan (8), to 
show that although a pleader or muktear may 
have been convicted of a serions Criminal 
offence, the Court would not, as a matter of 
course, make an order for suspension or 
dismissal. In the first of these two cases, 
a muktear had been convicted of the offence 
of wrongful restraint of a Ree a of a 
; inst the revenue laws. n the 
erie Cr, 41. (8) 7 A. 290, 
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second case, a pleader appears to have been 
convicted of the offence of cheating. But in 
bot these cases, no action was taken under 
the Legal Practitioners Act. These cases, 
however, do not lay down an inflexible rule 
of law for our guidance. As was pointed out 
inthe case of In re Weare (4), which was 
quoted with approval by the Judicial Com- 
mittee in the case of In re Rajendra Nath 
Mukerjee (1), the Court will not hesitate to 
strike off the roll a solicitor who has been 
found guilty of a serious offence, even 
though such offence has not been committed 
in relation to his profession. [See also In 
the matter of a High Court Vakil (5); In the 
matter of two Second Grade Pleaders (6); In 
ve Blake (7), Inve Elton (3); In re Cooper 
(9) ; Inve Brounsall (10), which indicate that 
the test to be applied is, whether he is fit 
to continue to bean officer of the Court]. 
In our opinion, there can be no room for 
reasonable doubt that the case before us is 
one in which an order under section 12 
ought to be made, and the only question is 
as to the terms of the order, in view of the 
circumstances to which our attention has 
been drawn. The offence was committed so 
far back as the 19th September 1906. The 
conviction tovk place on the 27th August 
1908, the result of which was to impose on 
both these persons a fine of Rs, 1,000 each. 
They have also been put to considerable ex- 
pense in defending themselves in the Crimi- 
nal case as also in the present proceedings. 
It has also been stated that they are both 
men of considerable standing in the profes- 
sion, and, any order we may make is likely 
to effect their position and prospects, and 
will undoubtedly produce a deterrent effect. 
In view of all these circumstances we are 
inclined to take a merciful view of the case, 
and we direct accordingly that the peti- 
tioners be suspended from practice for 
three months. 

(4) (1893) 2 Q. B. 439; 62 D. J. Q. B. 596; 69 I. 
T. 522; 58 J. P. 6. 
n® (1910) M.W.N. 159; 7 M. D. T. 427; 6 Ind. Cas, 


(6) (1910) M. W. N, 163 ;8 M. L. T. 22; 20 MLJ. 
500; 6 Ind. Cas. 313. i 
(7) (1860) 3 El. and El. 34;30 L.J. Q. B. 32;6 

Jur. (N. 8.) 1242; 2 L. T. 429. 
(8) (1897) 18 T. L. R. 392, 
(9) (1898) 67 L. J. Q. B., 276, 
(10) (1778) Cowper 829, 
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HIRAMONY BISWAS V, MUSA KHAN. 


CALCUTTA HIGH COURT. 
Miscetuansous Civit Appears Nos. 517 
AND 597 or 1909, ‘ 
July 20, 1910. 
Present :—Mr. Justice Mookerjee and 
Mr. Justice Sharf-nd-din. 
HIRAMONY BISWAS—Decret-wonper— 
APPELLANT 
VErSUS 
MUSA KHAN—Jopaeueyr-pestor— 
RESPONDENT. 

, Mortgage decree—Order absolute—Payment out of 
Court before and after order absolute—Civil Procedure 
Code (Act XIV of 1882), s. 258—Limitation Act (SP 
of 1877), Sch. IT, art. 173.4. g 

Before an order absolute has been made in a 
mortgage decree, it isthe duty of the Court to 
determine in respect of what sum the decree-holder 
is entitled toan order absolnte On this footing, the 
Court is bound to consider any allegations of pay- 
ment by the defendant after the date of the decree 


nist and before the date of the application for an 
order absolute. 


Hatem Ali Khundkar v, Abdul Gaffur “Khan, 8 C. 
W. N. 102; Pramatha Chandra Ro y yv. Khetra Mohan 
Ghose, 29 O, 651, relied upon. 


Bechu v. Bichharam, 1 Ind. Cas. 677; 10 C. L. J. 91, 
referred to. 


Difforent considerations, however, apply when a 
payment or an adjustment is alleged to have been 
made subsequent to the order absolute in answer 
to an application by amortgagee decree-holder to 
bring the mortgaged properties to sale. The execu- 
tion Court can be invited to determine the question 


T under section 253 of the Civil Procedure Code, 
, Kamini Debi v. Aghore Nath Mukerjee, 4 Ind, 
vas. 402; 11 C. L. J. 91 and Vaidhinadasamy 
Ayyar v. Somasundram Pillai, 28 M. 473 (F. B.) 
15 M. L. J. 126, followed. 
= Gadadhur v. Shyam Churn Nak 312 0. W. N. 485, 
distinenished, 
Mon Mohan v. Dwarka Nath, 7 Ind. Cas. 55, re- 
ferred to. i 


If am adjustment has not been recorded within 
the period of limitation under article 173A of the 


Limitation Act, 1877, it cannot be takon notice of by 
the executing Court, 


Appeal from the order of the District Judge 
of Dacca, dated August 5, 1909, confirming an 
order of the Sub-Judge of that place, dated 
January 12, 1909. 

Babus Mahendra Nath Roy and Krishna 
Prasad Ghose, for the Appellant. 

Babus Satish Ohandra Ghose and Smritish 
Chandra Ghose, for the Respondent. 


Judgment.—We are invited in these 
appeals to consider the legality of orders 
made by the Court below in concurrence with 
the Court of first instance, grantingan ap- 
plication by a judgment-debtor to record an 
adjustment allezed to have been made out 


~ 
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of Court. The decrees now under execution 
were made on the basis of a mortgage on the 
22nd May 1900 for Rs. 2,284, the order ab- 
solute was made on the 6th July 1901, fol- 
lowed by successive application for execution 
in the course of which several payments 
were made by the judgment-debtor. On the 
15th September, 1906, the decree-holder pre- 
sented his 4th application for execution. It 
is alleged by the judgment-debtor that in the 
course of proceedings on the basis of this ap- 
plication, on the 22nd July, 1907, there was a 
verbal adjustment between the parties, to the 
effect that the decree-holder upon receipt of 
Rs. 1,300 would certify full satisfaction of 
the decree. It was not till the 3lst August 
1908, however, that the judgment-debtor 
applied to the Court of first instance to re- 
cord the adjustment in question He alleged 
that Rs, 325 have been paid by him to the 
decree holder on the basis of the adjusbment, 
and he prayed for a declaration that upon 
payment of the balance, that is Rs. 975 the 
decree might be declared to have been satis- 
fied. The decree-holder admitted receipt 
of the sum of Rs. 325 which in fact had been 
certified by him to the Court on the 23rd 
December 1907. He repudiated, however, 
the alleged adjustment and claimed to be en- 
titled to proceed with execution of the decree 
for recovery of the balance due thereon. He 
further contended that the application made 
by the judgment-debtor could be entertained 
only under section 258 of tha Cods of 1882, 
and that treated as an application under that 
section, it was obviously barred by limitation 
under article 173A of the Limitation Act 
of 1877. This contention was overruled in 
the Court of first instance, and the judgment- 
debtor was allowed to deposit Rs. 975 in 
full satisfaction of the decree. Upon appeal 
the District Judge has affirmed the decision 
of the Court of first instance. 

In the present appeal, it has been argued 
on behalf of the decree-holder that the view 
taken by the Courts below is erroneous, that 
section 258 of Code of 1882 is applicable to 
proceedings in execution of mortgage-decrees, 
and that treated as an application made 
under that section, the application of the 
judgment-debtor to enforce the alleged ad- 
justment is obviously barred by limitation 
In our opinion this contention is well-found- 
ed and must prevail. The Courts below have 
sought to support their views by reference ty 
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the cases of Hatem Ali Nhundkar v. Abdui 
Gafur Khan (1) and Pramatha Chandra Roy 
y. Khetra Mohan Ghose (2), in which it was 
ruled that section 253 has no application be- 
fore an order absolute has been mide. 
Bechu v. Bichharam (3). This principle, 
however, is of no assistance to the judgment- 
debtor in the present case. Before an order 
absolute hag baen made, it is the duty of the 
Court to determine ia respect of what sum 
the decree-holder is entitled tò an order ab- 
solute. Oathis footing the Court is bound 
to consider any allegations of payment by the 
defendant in the mortgage suit after the date 
of the decree nist, and before the date of the 
application for an order absolute, though the 
contrary view has sometime been maintained. 
[Hakim Singh v. Ram Singh (4)1. Nifferent 
considerations, however, obviously apply 
when a payment or an adjustment is alleged 
to have been made subsequent to the order 
absolute, in answer to an application by a 
mortgagee decree-holder to bring the mort- 
gage properties to sale. 1t is contended by 
the decree-holder that when an adjustment 
has been made out of Court, itis clear that 
the execution Court can ba invited to deter- 
mine the question only under section 258, 
Civil Procedure Code. This view is in ac- 
cordance with that taken by this Court in 
the case of Kamin: Deb: v. Aghore Nath 


Mukerjee (5), and by a Full Bench of the ` 


Madras High Court in Vatdhinadasamy Ayyar 
v. Samasundram Pillai (6). It has been 
suggested, however, by the learned Vakil for 
the respondent that apart from section 238, 
it is competent to the Court to consider the 
question of the truth and validity of an alleg- 
ed adjustment under the provisions of sec- 
tion 244, Civil Procedure Coda, real with 
section 89 of Transfer of Property Act, and 
in support of this view ralianca has been 
placed upon the case of Gadadhar Panda y. 
Shyam Ohurn Naik(7), whichis clearly distin- 
guishable. There no question of limitation 
arose, and it was consequently unnecessary to 
decide whether the question of alleged pay- 
ment might be decided by the Court under 
section 258 or under section 244, Civil Pro- 

Q) 8 0. W. N. 102. 

2) 29 C. 651. 

(3) 1 Ind. Cas. 677; 10 0. L. J. 91. 

(4) 30 A. 248; A. W. N. (1908) 103; 5 A. L. J. 272. 

(5) 4 Ind. Cas. 492; 11 0. L. J. 91. 

(6) 28 M. 473; 15 M. L. J. 126. 

(7) 12 C. W. N. 483. 
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cedure Coda, or undar saction 89 of the Trans” 
fer of Property Act. [Hariss Ohandra v- 
Jozobandhu (8)]: Inthe case before us the 
question of limitation obviously arose, and 
we are of opinion that the section which is 
properly applicable is section 258 of the Code 
of 1882, [Monmohan v. Dwarka Nath (9)]. 
Tt is obvious that to enable the judgment- 
debtor to succeed in the. present case he 
must invite the Court to determine the 
question of adjustment. If the adjustment 
is not proved and recorded, the decree- 
holder continues to be entitled to execute the 
decree for the balance shown to be due upon 
the face of the record. Itis conceded that 
the decree-holder has certifed payment of 
the sum of Rs. 325 ‘paid to him in July, 
August, and September, 1907. The sole ques- 
tion in controversy between the parties is, 
whether by reason of an agreement alleged 
to have been made between the parties at 
that time, the judgment-debtor is entitled 
to be relieved of his liability under’ the 
decree upon payment of a smaller sum than 
what wonld otherwise be due under the 
decree. The contention of the judgment- 
debtor in substance is that the terms of tho 
decree have been subsequently modified by 
the agreement of the parties, and that al- 
though under the decree the mortgage pro- 
perties are liable to ba sold upon his failure 
to pay the judgmont-debs, yet by reason of 
a subsequent agreemant, the decree-holder 
is bound to accept from, the judgment. 
debtor a much smaller sum in. fnll satis- 
faction of the decree. This clearly is œ 
question of adjustment covered precisely 
by section 258. Treated as an application 
under that section there is no question 
that the application is barred by limitation. 

The result, therefore, is that these ap- 
peals must be allowed, the orders of the 
Court below discharged, and-the applica. 
tion to record the adjustment dismissed. 
The decree-holder is entitled to his costs 
throughout the proceedings. We assess the 
hearing fee in this Court atone gold mohur 
in each case. = 

Appeal allowed, 


. 531; 12 ©. WAN, 282; 3 M. L. T. 202, 
Cas. 55. ‘ 
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CALCUTTA HIGH COURT. 
Secoxo Civi APPE AL No. 10 or 1910, 
July 25, 1910. 
Present:—Mr. Justica Mookerjee and 
Mr. Justice Sharf-ud-din. 

SATIS CHANDRA GIRI MOHANT— 

j PLAINTIFU— APPELLANT 


VErsSuUsS 
GOPAL CHANDRA RAI— DEFENDANT 
— RESPONDENT. 


Bengal Tenansy Act (VIL of 1885), s. 106—Suit Jor 
declaratory desree—Court Fees Act (VIL of 1870), Sch. 
IL, art. 17 cl. (8) and s. 7, sub-section IV cl. (c). 

A suit under section 108 of tho Bengal Tenancy 
Act is a auitfora declaratory decree, and the Court- 
foe payable is Rs. 10 in all cases. 

„Srinath Chandra Pramanick v. Secretacy of State, 
5 Ind. Cas. 141; 110. L. J. 153, dissented from. 

Appeal from the decree of the District 
Judge of Hooghly, dated September 23, 1909, 
affirming thatof the Settlement Officer of that 
District, dated July 13, 1999. 

Babas Dwarkı Nath Chakravartt 
Nagendra Nath Mitter, for the Appellant. 

‘Babu Ram Charan Miter, senior Govern- 
ment Pleader was heard on behalf of Govern- 
ment as amicus curie. 


Judgment.—The question of law 
raised in this appeal is of considerable im- 
portance, and relates to the amount of Court- 
fee payable upon a plaint presented for the 
institution of a suit under section 103 of 
the Bengal Tenancy Act. The first para- 
graph of that section provides, that a suit 
may be instituted before a Revenue Officer at 
any time withia three months from the date 

-of the certificate of the final publication of 
the reeord-of-rights under sub-section 2 of 
section 103 A; such suit is instituted by the 
prasentation of a plaint on stampad paper 
for the decision of any dispute reg wding any 
entry which a Revenue Offizer has made in, 
or any omission which the said offisar has 
made from, the record, whether such dispute 
is between the landlord and tenaunt, or bet- 
ween landlords of the same or of neighbour- 
ing listates, or between tenant and tenant, or 
as to whether the relationship of landlord and 
tenant, exists, or as to whether land held rent- 
free is properly so held, or as to any other 
matter ; and the Revenue Officer bafore whom 
the suit is instituted has to hear and decide 
the dispute. The Courts below have con- 
currently held that a suit of the description 
instituted under section 106 of the Bengal 
Tenancy Act is in. its essence a suit for a 


and 
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declaratory decree, in which no consequential 
velief is asked, and that consequently ander 
article 17 clause (3) of the second Schedule 
of the Court Fees Act of 1870, the fee payable 
on the plaint is Rs. 10. Tho landlord who 
instituted the suit in the case before us, was 
called upon by the Revenue authority before 
whom the suit was commenced, to pay the 
necessary fees. He failed to carry out the 
order; the result was that the suit was dis- 
missed, and the order of dismissal was sub- 
sequently confirmed on appeal. The land- 
lord has now appealed to this Court, and on 
his behalf it has been contended that the 
suits fall within the description given in 
section 7 sub-section IV clause (e) of the 
Court Fees Act; in other words, that the suib 
is one to obtain a declaratory decree where 
cdusequential relief is prayed. From this 
point of view it has been argued that the 
Court-fee payable depends upon the value of 
the suit. In the present instance that value 
has been determined by the landlord, ap- 
parently arbitrary, at Rs. 5, and it has been 
argued that the fee payable is the same as 
is leviable upon a plaint in a suit for re- 
covery of possession of property valued at 
Rs. 5. In support of this proposition reliance 
has been placed upon a decision of this Court 
in the case of Srinath Chandra Pramanik v. 
The Secietary of Siate for India tn Council ` 
(1), to which one member of this Bench was 
a party. Asthe question raised is one of 
great importance and as the tenant defendant 
has not entered app2iranc:, we hove heard the 
learned Government pleader as amicus Curi. 
He has contended that the suit is essential- 
ly one for a declaratory dəcrəz, and that 
although the plaintiff asks for am2ndmant of 
the resord-of-rights, this prayer is supra. 
ous, inasmich ag under section 107 sub- 
section (2) of-tha Bangil Tenancy Act, it is 
the daty of the Revenue O.Lser b) mike a 
note in the record of the decision of all dis- 
putes under section 105. In answer to this 
contention it hag been pointed out by the 
learned Vakil for the appellant that very 
slight circumstances have. been sometimes 
regarded as sufficient to convert a suit for a 
declaratory decree with one for a declara- 
tory decree with consequential relief 
We have been reminded of the familiar 
illustration that even a prayer for confirma: 


tion of possession has beea treatal as a 
(1) 5 Ind, Oase 141; 11 0. L. J. 158. | 
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prayer for consequential relief, and referenca 
has, in this connection, been made to the 
cases of Dinabundhoo Chowdhry v. Rajmohint 
Chowdhurani (2), and Bohurooniss1 Bibee v. 
Kureemoonissa Khatoon (3). This class of 
cases, however, is obviously distinguishable. 
The plaintiff who asks for declaration of title 
because his possession has been disturbed or 
whose title has been questioned, is obliged 
to ask for confirmation of possession inas- 
much as cloud has been thrown upon his 
title. Butin the case before us, the prayer 
for consequential relief is, by reason of the 
provision of section 107, sub-section (2), of 
the Bengal Tenancy Act, entirely superfluous. 
The learned Vakil for the appellant has 
indeed suggested that it is open to a plaintiff 
to add a superfinous prayer for consequential 
relief merely to gain an advantage, inas- 
much as he can thereby in some cases redace 
the amount of Court-fee which would other- 
wise be payable. It is doubtful whether in 
view of the provisions of section 17 of the 
Court Fees Act, it is really open to the plain- 
tiff to adopt such a device successfully. But, 
it is clear, in view of the provisions of section 
42 of the Specific Relief Act, thata plaintiff 
would not be competent to take any unfair 
advantage, because if the plaintif is really 
able to seek further relief than a mere de- 
claration of title, his suit for a mere declar- 
ation would not be entertained. The question, 
therefore, in every such case would be 
whether the plaintiff can ask only for a de» 
claratory decree, or whether it is competent 
to him to seek a further relief than a 
mere declaration of his title. Ifit is open 
to him to adopt the latter alternative, under 
section 42 of the Specific Relief Act, it is 
obligatory upon him to do so, Weare, 
therefore, unable to hold that there is any real 
apprehension of possible evasion of the law 
in the way suggested by the learned Vakil 
for the appellant. 

The sole question, therefore, is whether 
a suit under section 106 of the Bengal 
Tenancy Act is a suit fora declaratory decree. 
In our opinion, there is no room for con- 
troversy as to the true nature of such a 
suit, though a contrary view was apparently 
taken in the case of Srinath Ohandra v. 
Secretary of State (1). But it must be ob- 
served that in that case the matter was de- 


(2) 8 B. L. R. App, 32. 
(3) 19 W. R, 18. 
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cided ex parte and the arguments which 
might be urged in support of the contrary 
view, we now adopt, were not placed before 
the Court. We may add that it is fairly 
clear from a significant circumstance that 
suits under section 106 of the Bengal Tenancy 
Act were never intended by the Legislature 
to be valued for purposes of either payment 
of Court-fees or determination of jurisdic- 
tion of the Court. Section 8 of the Suits 
Valuation Act shows that in the case of suit 
of certain descriptions which would com- 
prehend a suit under section 106 of the 
Bengal Tenancy Act, the value of the suit 
for purposes of jurisdiction would be identi- 
cal with the value of the suit as determinable 
for computation of the Court-fees. The 
result would bə that if it was intended that 
a suit under section 105 should ba arbitrarily 
valued by the plaintiff, a question of consider- 
able difficulty might arise as to the form of 
the appeal. For instance, if the plaintiff 
valued the suit at more than Rs. 5,000, an 
appeal in ordinary course ought to lie to this 
Court. Section 109 A of the Bengal Tenancy 
Act, however, provides for a firss appeal to 
the Special Judge, and a second appeal to 
this Court in all cases under section 106 A. 
It is farther clear that if the view now urged 
by the appellant were adopted, considerable 
hardship might result in many instances. 
In fact in every case in which the value of 
the suit exceeded Rs. 139, the amount of fee 
payable ad valorem would exceed the fee 
leviable ou a plaint in a suit for declaratory 
decree. This wouid be an obvious hardship 
to a litigant under section 106, who cannot 
obtain any decree for recovery of possession 
under that section; in fact the plaintiff in a 
suit under section 106 does not gain any ad- 
vantage except an amendment of the entries 
in the record in so far as such entries have 
been prejudicial to his interest. We must 
hold, therefore, that a suit under section 105 
is a suit for a declaratory decree and the 
fee payable is Rs. 10 in all cases. 

The result is that the view taken by the 
learned Judge must be upheld; but as the 
point is of some novelty and the appellant 
has expressed his willingness to carry out 
the order of this Court, the order of dismissal 
will be discharged, and the case will be re- 
mitted to the Court of first instance in order 
that the plaintiff may have an opportunity 
to pay the proper Court-fee upon the plaint, 


pga ‘ 
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If he pays the Court-fee within a time to be 
fixed by the Court, the suit will be tried 
on the merits; otherwise it will be dis- 
missed. There will be no order for costs in 
this Court. 


Case remanded. 





CALCUTTA HIGH COURT. 
Criminat Appran No, 345 or 1910. 
August 12, 1910. 

Present:—Mr, Justice Mookerjee. 

July 4, 1910, 

Present:——Mr. Justice Harington and 
Mr. Justice Teunon. 
EMPEROR 
versus 
SURENDRA NATH GHOSH—Acovstp. 
` Penal Code (Act XLV of 1860), ss. 464, -471— 
Forgery—Making false document—Interpolation of 
name of witness in document not required to be 
attested, no forgery~-Document—Jlaterial alteration, 
what is—Increasing apparent evidence of genuineness, no 
material alteration—-Test to be applied for determination 

whether document has been materially altered. 

Held, by Harington and Mookerjee, JJ. (Teunon, J. 
Contra) that the offence of forgery is not committed 
by the interpolation of the name of a subscribing wit- 
ness in a document which need not be attested, because 
the alteration effected is not material. 

Venkatesh v. Baba,15 B.4dh; Mohesh Chunder v. 
Kamini Kumari, 12 O. 313 and Vazeeralli v. Surya- 
narayana, 1 M. L. J. 388, followed. 

Per Harington, J. 

An alteration which does not purport to affect 
the terms of a contract, or its identity or 
its validity is not an alteration in a material 
part thereof. 

Suffell v. Bank of England, 9 Q. B. D. 555; 51 L. J. 
Q. B. 491; 47 L. T. 146; 30 W. R. 922; 43 J. P. 500, 
distinguished and explained. 

Per Mookerjee, J. 

An alteration to ba material must be one which 
alters or attempts to alter the character of the in- 
strument itself, which affects or may affect the con- 
tract which the instrument contains or of which it 
furnishes the evidence. 

Vazeeralli v, Suryanarayana, 1 M. L, J, 388 and 
Venkatesh v. Baba, 15 B. 44, followed. i 

An alteration ina document stating a falsehood, 
either expressly or by implication, by way of increas- 
ing the apparent evidence of its genuineness, is not 
a material alteration, 

The test to be applied to determine whether 
a document has been materially altered within the 
meaning of section 464 of the Indian Penal 
Code is not different from the test to be appliod 
to determine whether the alteration ig material 
from the pointof view of the rightsof the con- 
tracting parties. p 

Àppeal against a decision of the Sessions 
Judge of Jessore, dated March 25, 1910. 
The appeal first came on for hearing 


hefore a Division Bench (Harington and 
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Teunon, JJ.) who passed the following 
judgments:— 

Harington, J.—This is an appeal preferred 
by one Surendra Nath Ghose against the con- 
viction and sentence passed on him under 
section 471, Indian Penal Code, on his trial 
before the learned Sessions Judge of Jessore 
and a jury. 

On the facts it appears that the appellant 
in the course of a proceeding under section 
145 produced and filed two gabuliats, Each 
gabulfat had written in one corner of it the 
appellant’s name and there is evidence that 
it was written in the appellant’s hand. 

The g2bul/ats were genuine documents, It 
was the case for the Crown that between the 
time of the Police investigation which result- 
ed in the section 145 proceedings and the hear. 
ing before the Magistrate, the appellant 
placed his name on the document with intent 
that it should be believed he had witnessed 
the document and that, it is said, makes the 
document a forged document and brings him 
within the provisions of section 471. 

Before the trial the corners of the docu- 
ments where the name had been written were 
torn off, but it is conceded that nothing but 
the name appeared and there was no date 
and no allegation that the writer had been 
present at the execution of the document. 

First it is contended for the Crown that 
in writing his name on the document the 
appellant had made it to appear that he was 
a witness to the execution of the document, 
which he was not, and so had ‘fraudulently 
altered the document in a material part 
thereof,” and had thus made a false document 
within second clause of section 464. 

I do not agree with this contention. 
First the document was not required by law 
to be attested, so that even if the placing of 
the appellant’s signature on the document 
can be regarded as a statement that he has 
attested the document, even then, I think, he 
could not be said to have altered the docu- 
ment “ ina material part thereof”. 

The document remained precisely the 
same—the addition of the appellant’s name 
did not affect or vary the contract between 
the parties expressed in the qabuliats-—and 
whether the appellant’s name, or any one 
else’s name, were written in the corner, or not 
the document would be jast as much binding 
between the parties, and just as much prov- 
able in a Court of law, 
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The respondent relied on the case of 
Sitaram Krishna v, Daji Devajt (1), but that 
case which professed to follow Szuffell v. The 
Bank of England (2), has been expressly 
dissented from in the latter case of Venkatesh 
Prabhu v. Baba Subraya (3), and in Mohesh 
Chunder v. Kamini Kumart(4). The latter case 
isadirect authority forthe proposition that the 
interpolation of the name of a witness in a 
document which need not be attested is not 
material alteration which would make the 
instrument void. With that case J agree; and 
in my view an alteration which does not pur- 
port to affect the terms of the contract, or its 
identity, or its validity, is not an alteration 
in a material part thereof. In Szffell v. The 
Bank of England(2), the question was whether 
the alteration of the number of a Bank of 
England note, was a material alteration; it 
was decided that it was. But as is explained 
by Wilson, J., in Mohesh Chunder’s case (4) 
the decision turned on the fact that a Bank 
of England note is nob a mere contract but 
is part of the currency of the realm, and that 
the number was qua the currency of the 
realm a very material part of the note. 

Į! Next it may be said that the signature of 
the appellant alone is a doenment within 
the definition of the Indian Penal Code, and 
that being placed below the word “witnesses” 
on the document it amounts toa statement 
that the appellant witnessed the execution of 
the gabuliat, and that if this beso, this signa- 
ture is a false document, and the false 
document having been made to support a 
claim under section 145 the appellant has 
committed forgery as defined by section 463, 
and in using -the document has brought 
himself within the provisions of section 471, 
~ For the purpose of Chapter XVIII of the 
Indian Penal Gode, an explanation of the 
expression making a false document” is to 
be found in section 464, Under the first 
clause of that ‘section a ‘man makes a false 
document who makes'or signs a document (1) 
intending it to be believed that it was made, 
signed or executed by, or by the authority of, 
some persons, by whom, or by whose authority, 
he knows it was not made or signed, or (2) 
if he makes it with the intent that it shall be 


believed that it was made or signed at a time 
7 (1) 7 B. 418. 

(2) TT Dan ue Re Brdo AEE 140; 
80 W. R, 982; 46 J. P. 590; 
(a) ISB. 44, ` 
(a) 12 C. 313, 
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when he knows it was not so made or so sign- 
ed. As to the first clause no question arises 
in this case, because the appellant wrote his 
own name. But as to the second clause the 
fact that the appellant wrote his: own name 
on the document even as a witness does not in 
my view justify the inference that he in- 
tended it to be believed that the document was 
made, or his signature put, ata time when 
he knew it was not made or signed, so'as to 
bring the case within the 2nd sub-clause of 
section 464, 

The document in question is a raiyati 
qabulzat. No date is appended to the signa- 
ture of the appellant, nor is there any state- 
ment that the appellant was present when 
the document was executed. 

Having regard to the nature of the docu- 
ment the only intention which I think can 
be legitimately inferred from the placing by 
the appellant of his name on the documert, is 
the intention that it should be believed that 
if he were called into the witness box, he 
would be able to prove the genuineness of the 
gabuliat. That might be by having been 
present cither at the execution or on some 
occasion subsequent to the execution, when 
the person to be bound by the gabuliai had 
acknowledged the gennineness of his signa- 
ture andthat he had executed the document, 

No doubt if the appellant came into the 
box and swore falsely that he had been 
present at the execution, or that the execution 
had been admitted in his presence, he would 
be liable to be convicted and punished for the 
crime of perjury. But if the only intention 
which can be legitimately inferred is the 
intent to induce a false belief that he could 
prove the document when examined us a 
witness, then I think he has not made a false 
document within the provisions of section 464 
of the Indian Penal Code, because such an 
intention does not fall under any sub-clause 
of that section. Then if he has not made-a 
false document within that section the 
conviction under section 471, Indian Penal 
Code, cannot stand. 

In my opinion the Judge in this case has 
misdirected the Jury. He should have told 
them that the interpolation of the appellant’s 
name as.a witness, assuming that they were 
prepared to find that the appellant had 
interpolated his name, was not an alteration 
of the document as a material particular 
within the provisions of section 464, sub-sec- 
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tion 2. And further I think he should have 
directed them that there was no evidence on 
which they could find an intent other than 
an intent that itshould be believed that the 
accused was able, if called as a witness to 
prove the document, and that however 
dishonest, that intent did not come within 
section 464 so as to make the documenta 
‘false document’ within that section. 

The result is I think that there ought to 
have been an acquittal in this case and, that 
the conviction was brought about by a 
misdirection of the jury on this point, T, 
therefore, consider that the appeal should 
be allowed, the conviction and sentence set 
aside and the prisoner acquitted. 

Teunon, J.—In this case it appears that in 
proceedings under section 145, Criminal Pro- 
cedure Code, in the Court of Sub-Divisional 
Magistrate of Jhenide, the present appellant 
who was one of the first party to the said 
proceedings produced and used two documents, 
The documents, two qabuliats, were filed on 
behalf of the first party on the 4th of July 
and were made exhibits on the 4th of August 
1909, 

When produced and used, below the word 
“Ishadi” that is “attesting witnesses” tlie 
documents contained, with other signatares, 
the signature of the appellant. Suspicion 
having been aroused, the 2nd party to the sec- 
tion 145 proceedings obtained from the Regis- 
tration office certified copies of the two docu- 
ments, and in neither of these copics does the 
signature of the appellant appear. 

The copies were produced in Court on the 
18th September 1909, and when the two 
gabuliats were thereupon examined, it was 
found that in each the portion containing the 
signature of the appellant had been removed. 

The appellant’s prosecution was thereupon 
directed, and the committing Magistrate, 
being of opinion that at some period subse- 
quent to the execution and registration of the 
documents the signature of the appellant had 
been dishonestly or fraudulently inserted as 
the signature of a witness who had attested 
the execution of the documents, committed 
him to take his trial on two charges under 
section 471 read with section 465, Indian 
Penal Code, 2.e. of dishonestly or fraudulently 
using as genuine a document which he knew 
to be forged. 

He was tried by the learned Sessions Judge 
of Jessore with the aid of a jury and has 


INDIAN CASES 631 


been convicted of both charges, and sentenc- 
ed on each charge to 2 years’ rigorous 
imprisonment, the sentences to run concur- 
rently. Hence this appeal. 

The gadbuliats in question are documents 
which in law do not require attestation, and 
in the appeal the one contention on behalf of 
the appellant is that the names or signatures 
of the attesting witnesses are not a material 
part of the document, and that, therefore, the 
fraudulent insertion or addition of a signa- 
ture purporting to be the signature of an 
attesting witness does not constitute the 
making of a false document within the 
meaning of section 464 of the Indian Penal 
Code. 

This contention has reference to the 2nd 
clause of section 464 which in substance 
provides that a person is said to makea false 
document when he frandulently makes an 
alteration in any material part thereof. 

In support of this contention reliance is 
placed on the cases of Mohesh Chunder v. 
Kamini Kumari (4) and Venkatesh v. Baba (3). 
In these cases, in suits brought by one party 
to a contract against the other party thereto, 
it was held, and, no doubt, correctly held that 
in the case of instruments which do not 
require attestation, the unauthorised addition 
of a name or names to those of the attesting 
witnesses was not an alteration so material as 
to vitiate the instrument and render the con- 
tract contained therein unenforceable. 

The reply of the Crown to the appellant's 
contention is twofold. 


In the first place it is urged that though 
a fraudulent addition to the names of the 
attesting witnesses may not vitiate the 
instrument as between the parties thereto, 
yet when the document is used against a 
third person for an ulterior purpose, as in 
this case, to prove possession of a certain 
parcel of land, the names of the attesting 
witnesses, that is the apparent evidence of 
the genuineness of the document, is a material 
part thereof, and an alteration which goes to 
increase that apparent evidence is a material 
alteration. 


In the second place, reference is made to 
the lst clause of section 464 which provides 
that when a person fraudulently makes a 
part of a document with the intention of 
causing it to be believed that such part was 
made at a time at which the maker knew 
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that the said part was not made, such person 
is said to make a false document. 

It is then urged that the signature of the 
appellant, even if not a material part is still 
a part of the document placed before the 
Magistrate hoiding the inquiry under section 
145, Criminal Procedure Code, and that the 
jury by their verdict have found that the 
. signature was fraudulently made, and made 
with the intention of causing it to be believed 
that it was made at atime at which the 
maker knew it was not made. Ttis thus 
contended that the making of a false docu- 
ment within the meaning of the Ist clause of 
section 464 has been established. 

In deciding between these conflicting con- 
fentions, we must, I am of opinion, refer in 
the first place, to the definition of “document” 
contained in section 29 of the Indian Penal 
Code and in the two explanations appended to 
that section. 

The portion of the definition material for 
the purposes of this case runs as follows:— 
“The word “document” denotes any matter 
expressed.,.... upon any substance by means of 
letters...intended to be used or which may 
be used as evidence of that matter.” 

The first explanation then says that it is 
immaterial whether the evidence is intended 
for, or may be used in, a Court of Justice, or 
not and the second explanation provides that 
in determining what has in fact been express- 
ed reference may be made to usage. 

Section 30 of the Indian Penal Code then 
defines what documents are to be considered 
valuable securities, and it may ba here observ- 
ed that to forge a valuable secariby, or to 
dishonestly use as ganuine a valuable security 
known to be forged, are aggravated offences 
punishable under section 467 or section 471 
read with saction 467 of the Code, an altera- 
tion affecting the contract or altering the 
character of the instrument, other conditions 
basing satisfied, would bring the offender 
within the scopa of section 467. 

But here we ara not concerned, it seems 
tu me, with the gabuliat as a valuable secari- 
ty, or with the question whether the altera- 
tion mada, invalidates the contract as between 
the parties thereto. Weare concerned with 
the qabuliat as a document going to prove pos- 
session as against a third person, and for this 
purpose I am of opinion that the names of 
the attesting: witnesses, that is, the apparent 
evidence of its'genuineness forms a portion 
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of a document as important as any other, and 
that this portion isa material part of the 
document within the meaning and for the 
purpose of the second clause of section 454, 
Indian Penal Code. . 

I am, therefore, of opinion that the conten- 
tion of the appellant fails, that the first conten- 
tion of the Crown is well-founded, and that the 
fraudulent addition of the name or signature 
of the appellant to those of the attesting wit- 
nesses constitutes the making of a false 
document within the meaning of the second 
clause of section 464, 

With respect to the second contention of the 
Crown itis not disputed that whether a 
material or immaterial part, the signature of 
the appellant, though no part of the document 
originally executed, was 3 part of the docu- 
ment presented to the Magistrate, in the sec- 
tion 145 proceedings. 

In order then to determine whether the 
conviction can be upheld with reference to the 
first clause of section 464, that is, to deter- 
mine whether the signature was fraudulently 
made with the intention of causing it to be 
believed that it was made at an anterior date, 
we have next, in my opinion, to ascertain 
what facts have been found by the jury in 
arriving at their verdict of guilty, and for this 
purpose we must refer to the charge delivered 
by the learned Sessions Judge. 

The portions of the charge material to the 
contentions before us are as follows:— 

The case for the prosecution is that a 
certain name was falsely inserted in the 
two documents among the names of the 
witnesses to the execution of those documents. 

“The question is whether that constitutes 
forgery. If the purpose was to deceive the 
Court into believing that the person whose 
name was inserted as an attesting witness, was 
really an attesting witness, then the act was 
a fraudulent one, and the insertion of that 
name was an act done fraudulently. The 
jury may take it from me, that such inser- 
tion would be the making of a false document, 
and ifthe object was to support a claim or 
title, or with intent that fraud may be com- 
mitted, the act was forgery. As already 
remarked if the insertion of the name was 
done with» the object of deceiving the Court as 
to who were the attesting witnesses, then the 
act was done fraudulently, with intent to 
commit fraud or that fraud may be com- 
mitted, If then the jury found that the 
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name in question was subsequently inserted 
for the purpose of deceiving the Magistrate 
who was trying the case under section 145, 
Criminal Procedure Code, into believing that 
that person was a witness present at the 
execution of the document and that he actu- 
ally attested it, then the act of such inser- 
tion amounted to forgery. 

“In dealing with the question as to what 
such insertion meant, the jury must first 
consider whether there was any such inser- 
tion,” 

The learned Sessions Judge then proceeded 
to invite the attention of the jury to the evi- 
dence, for instance (1) the evidence going to 
show that when produced the documents were 
intact, and that the portions now removed 
contained what purported to be the signature 
of the appellant, (2) the certified copies 
obtained from the Registration office going 
to show that at the time of registration the 
name of the appellant did not appear on 
either document, (3) the general evidence 
given by the three prosecution witnesses, one 
of whom, for instance, says that when the do- 
cuments were produced in the course of the 
police investigation into the matters which 
led to the section 145 proceedings, they did 
not contain the signature of the appellant, and 
that the signature of the appellant found on 
the documents when produced before the 
Magistrate was in appellant’s own hand- 
writing, and (4) the statement of the appel- 
lart in which he says first that his name was 
not on the documents, next that he did not 
see the name, then in answer to a further 
question says that when the documents were 
produced by him they were intact, and next 
says that he does not recollect, and finally 
declines to make any further statement or 
offer any further explanation. 

It cannot be said that the learned Sessions 
Judge’s charge was particularly well-arranged, 
but taking it as a whole, I am of opinion that 
in arriving at their verdict of guilty the jury 
must be held tohave come to the following 
findings: 

(1) That the name or signature of the 
appellant was in fact added or interpolated at 
some period subsequent to the registration of 
the documents, (2) that the addition or 
interpolation was fraudulently made with 
the intention of deceiving the Magistrate 
into the erroneous belief that the appellant 
had in fact been, present at the execution of 
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the documents, and had thereupon affixed his 
signature asan attesting witness, and (3) 
that the addition or interpolation was made 
with the object of supporting a claim or title 
or with intent that fraud might bo committed, 
On these findings I am of opinion that the 
fraudulent making of part of a document (è. e, 
the signature of the appellant) with the inten- 
tion of one to be believed that such part 
was made ata long anterior dat 

established, ° Duaa 

But my learned brother is of opinion that 
the materials before the learned Sessions 
Judge did not justify him in leaving it open 
to the jury tocome to the 2nd of the three 
findings set out above. 

On this point the materials before the 
Judge were the matters to which, as I have 
indicated, he invited the jury’s attention and 
more particularly, (1) the position of the 
signatures alongside other signatures immedi. 
ately below the word ‘Ishadi’ “attesting 
witness”, (2) the evidence going to show that 
the addition was made after and not before 
the registration of the documents, and (3) 
the appellant’s denial that his signature ever 
appeared on either document. 

With all deference to my learned brother 

I am of opinion that the materials indicated 
made it incumbent upon the ‘Judge to leave 
to the jury the question now under considers 
ation, and J am further of opinion that they 
justify the conclusion at which the jury have 
arrived, 
_ Thus, in my opinion, the making of false 
documents within the meaning of the Ist 
clause of section 464 of the Code as well as 
within the meaning of the 2nd clause has 
been established. 

As it has been further found that the false 
documents in question were mado with the 
object of supporting a claim or title, or with 
intent that fraud should be committed, these 
false documents then become forged docu- 
ments within the meaning of section 470 
read with section 463 of the Code. 

It has not been suggested before us that 
the farther finding implied in the verdict of 
the jury viz: that the appellant fraudulently 
used the said forged documents knowing or 
having reason to believe them to be forged 
can be successfully attacked. 

For these reasons I would affirm the con. 
viction of, and the fsentence$ pa-sed on, the 
appellant, 
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Their Lordships having differed in opinion 
the appeal came before Mr. Justice Mookerjee 
as athird Judge. 

Babu Narendra Kumar Bose, foz the Accus- 


el, Appellant. 
, Mr. Orr, Deputy Legal Remembrancer, for 


the Crown. 


~ Mookerjee, J.—The circumstances, under 
which the appellant Surendra Nath Ghosh 
has been convicted of an offence under sece 
tion 471 of the Indian Penal Code, have been 
narrated in the opinion rec corded by my 
learned brothers Harington and Teunon, and 
need not be recapitulated at full length. On 
the 4th August, 1909, the appellant deposed 
as a witness in a case ‘wader section 145 ofthe 
Criminal Procedure Code in which he himself 
was a party. He stated ¢nteralia as fol- 
lows:— I am witness to the gabuliats 
Exhibits I and IL”. Later on, in cross-ex- 
amination he qualified the statement to some 
extent: “I was nob a writing witness in any 
of the gabuliats.’ The gabuliats had been 
executed on the 15th March and 3rd April, 
1898, and had been registered on the 15th 
April of that year. Certified copies from the 
Registration office were “produced, and these 
established conclusively that the name of 
the appellant was not on the original docu- 
ments as an attesting witness before their 
registration, in other words, that subsequent 
to the execution and registration of the 
documents, thename of the appellant was 
` inserted in the list of attesting witnesses ab 
the foot. of each document, There is evi- 
dence to show that such insertion was made 
by the appellant himself. The position, 
therefore, is that the appellant placed his 
name on the documents as an attesting wit- 
ness after their execution and registration. 
The theory of the prosecution is that he 
did this with intention to have it believed 
that he had witnessed the execution of the 
documents. It is conceded that his name 
alone appeared on the documents, and that 
there was no date affixed thereto; on the 
other hand, there is no allegation that the 
appellant was actually present at the time 
of the execution of the documents. Upon 
these facts, the charge was brought against 
the appellant that be had dishonestly used 
as genuine documents (that is, the gubuliats) 
in which he had forged bis name as an attest- 
ing witness, The Sessiors Judge on the 
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basis of an unanimous verdict of a jury 
has convicted the appellant under section 471 
of the Indian Penal Code, and sentenced him 
to undergo rigorous imprisonment for two 
years. Upon appeal preferred. to this Court, 
my learned brothers Harington and Teunon 


- have differed in opinion as to the legality of 


this conviction. The matter has, therefore, been 
referred to me under section 429 of the Crimi- 
nal Procedure Code. 

On behalf of the appellant, the conviction 
has been assailed on the ground that the ele- 
ments which must be proved, before a convic- 
tion under section 471 can be made, have not 
been established. It has been contended that 
the case is covered by neither the first nor 
the second clause of section 484, not the first, 
because there is nothing to show that any 
part of a document was dishonestly or frau- 
dulently made by the appellant with the in- 
tention of causing it to be believed that such 
part was made at a time when, he knew, that 
it was not made; nor the second, because 
the appellant did not dishonestly or frauda- 
lently alter a document in any material part 
thereof, These positions have been strenua. 
ously controverted on behalf of the Crown, 
and an attempt has been made to support the 
conviction as justified by both the first and 
second clauses of section 464, 

In so far as the first clause of section 46-4 is 
concerned, to bring the case within its scope, 
it has to be proved that the act was done 
dishonestly or fraudulently. Dishonestly is 
defined in section 24 which provides that who- 


ever does anything with the intention of, 


causing wrongful gain to one person or 
wrongful loss to another person, is said to 
do that thing dishonestly. Fraudulently is 
defined in section 25, which provides that a 
person is said todoa thing fraudulently if 
he does that thing with intent to defraud 
but not otherwise. The question, therefore, 
arises whether when the appellant inserted 
his name as an attesting witness in the 
qibuliats, he could be said to have done so 
dishonestly or fraudulently. In my opinion, 
he cannot be held to have done the act 
either dishonesily or fraudulently within 
the meaning of these words as defined in 
sections 24*%and 25 of the Indian Penal Code. 
Iam unable to appreciate how it can be 
seriously maintained that when the appel- 
lant inserted his nameas an atiesting witness, 
his intention was to cause wrongful gain to 


Vol. VIL) 


EMPEROR v. SURENDRA NATH, 


one person or wrongful lossto another per- 
son. The insertion of his name as an attest- 
ing witness may have increased the apparent 
evidence of the genuineness of the instrument, 
But the insertion of the name by itself could 
not have been intended to cause wrongful 


gain to one person or wrongful loss to’another - 


person. Itseems tome further to be obvious, 
thas the insertion of the name of the appellant, 
as an attesting witness, could not have been 
done with intent to defraud. The expression 
“intent to defraud” implies conduct coupled 
with intention to deceive, and thereby to in- 
jure; in other words, “defraud” involves two 
conceptions, namely, deceit and injury to the 
person deceived, that is infringement of some 
legal right possessed by him, but not neces- 
sarily deprivation of property. This would 
be so, whether we accept the restricted inter- 
pretation of “defraud” given by Mr. Justice 
Banerjee in Queen-Hmpress v. Muhammad 
Saeed Khan (5), and by Sir James Stephen in 
his History of Criminal Law, Vol. II, 121, 
Vol. ILI, 187, or adopt the wider -interpreta- 
tion laid down in Queen-Himpress v. Abbas Ali 
(6), Abdul Razak v. Queen-Enupress (7), Reg. 
v. Toshack (8). Now the instruments in 
this case were admittedly genuine and opera- 
_ tive inlaw. If, therefore, when produced in 
a Court of law they were found to be genuine, 
ib could not possibly be maintained that any 
person would be defrauded thereby. Let us 
assume for a moment that an unwary Judge 
relied upon the statements of the appellant, 
treated him as an attesting witness, and on 
the faith of his allegation, found the instru- 
ments to be genuine, surely 1.0 body would be 
defrauded thereby, whether we interpret the 
word “defraud” in its wider or narrower 
sense ; the person against whom the gabuliats 
might be successfully used could not main- 
tain the position that there had been any in- 
jury to him or infraction of his rights. In 
my opinion, it is clear that the appellant had 
no intent to defraud when he inserted his 
name as an attesting witness in the documents 
in question. In popular phraseology, perhaps, 
his conduct way be described as dishonest 
and fraudulent, but his act does not fall with- 
in the scope of the definitions given in sections 
24 and 25 of the Indian Penal Vode. The 

(5) 21 A. 113. 

(6) 25 ©. 512; 1 C. W. N. 255. 

(7) 2 P. R. 1895 Cr. 

(8) (1849) 4 Cox. C. C. 38; T. &. M. 207; 1] Den. O, 
O, 492; 13 Jur. 1011, 
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essence of the matter is that although he 
might have intended that it should be be- 
lieved that he was an attesting witness, he 
could not have thereby intended to. cause 
wrongful gain to one person or wrongful loss 
to another person, or to defraud any person by 
his ack. Tam further of opinion that the 
case does not fall within the first clause of 
section 464 of the Indian Penal Code, because 
there is nothing to justify the inference that 
the appellant intended it to be believed that 
the document was made or his signature was 
put ata time, when he knew it was not made 
or signed. His act is certainly consistent 
with the hypothesis that he intended it to be 
believed, that he would be able, if called as a 
witness, to prove the genuineness of the in- 
struments, either because he had been present 
at the execution, or had, ab some occasion 
subsequent to the execution, received an ac- 
knowledgmént from the executant as to the 
genuineness of his signature. In so far, 
therefore, as the contention on behalf of the 
Crown, that the case falls within the first 
clause of section 464 is concerned, it must, 
in my opinion, be overruled. 

In so far as the second contention on behalf 
of the Crown is concerned, itis, in my opinion, 
full of difficulties and is entirely unsustainable. 
It will be observed that in order to bring the 
case within the second clause, it has to becs- 
tablished quiteas much as in the caseof the first 
clause, that the act was done dishonestly or 
fraudulently. Apart from this element, how- 
ever, the question arises whether the appel- 
lant altered a document in any material part 
thereof, when he affixed his name to it as an 
attesting witness. Now it must be taken as 
settled beyond the possibility of dispute, that 
the interpolation of the name of a witness, in 
a document which need not bo attested, is not 
a material alteration so as to render the 
document void. This proposition was en- 
unciated by Mr. Justice Wilson in the case of 
Mohesh Ohundery. Kamintkumar? (4); there 
that learned Judge distinguished the case of 
Suffell v. Bank of England (2), where an at- 
testation of the number of a Bank of Hngland 
note so as to resemble another note of the 
same amount, was held to be an alteration 
of an essential part of the note. The alter- 
ation to be material must be one which alters 
or attempts to alter the character of the in- 
strument itself, which affects or may affect 
the contract which the instrument contains, 
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or of which if furnishes the evidence. This 
view has been followed in both Madras and 
Bombay [Vazeeralli v. Surya Narayana (9), 
and Venkatesh v. Baba (3)]. In the latter 
ease, Sir Charles Sargent, O. J., with the 
concurrence of Mr. Justice Telang dissented 
from the contrary view adopted in the earlier 
decision in Sitaram v. Daji (1). The view 
that an alteration in a document stating a 
falsehood, either expressly or by implivation, 
by way of increasing the apparent evidence of 
its genuineness, is a material alteration, can- 
not be supported either upon the authorities 
or upon principle. The principle which lies 
at the root of the doctrine, as explained by 
this Court in the cases of Gogun Chunder 
v. Dhuronidhur (10) and Gour Ohundra Das 
v, ‘Parsanna Kumar Chandra (11), is two- 
fold, first, that no man shall be permitted, 
on grounds of public policy, to take the chance 
of committing afrand without running any 
risk of loss by the event when il is detected; 
and secondly, that by the alteration, the 
identity of the instrument is destroyed, so that 
to ho:d one of the parties liable under such 
cireumstances would be to make for him acon- 
tract to which he never agreed. Itis mani- 
fest, that the principle upon which the rule 
is based cannot be extended to cases in which 
there is no attempt to commit a fraud, nor is 
there an alteration of the identity of tne in- 
strument. The test, therefore, which has 
always been applied to determine the materi- 
ality of an alteration in an instrument, is 
based upon solid grounds; that testis to see 
whether the addition gives a different legal 
character to the writing, and whether it com- 
pletely changes the nature of the relation 
towards each other of the parties to it, and 
their remedies upon it. (Laws of England, 
Ed., Lord Halsbury, Vol. X, section 710). As 
has been well said, the test is, does thechange 
in the instrument cause it to speak a different 
language in legal effect from that which it 
originally spoke? Has the change altered 
the legal identity or character of the instru- 
ment, eitherin its terms or in the relation of 
the parties to it? Ifit has, the change is « 
material alteration. and invalidates the in- 
strument against all parties not consenting 
thereto. [See, for instance, Homer v. Wallis 


(9) 1M. L. J. 388. 
(10) 7 C. 616; 9 C. L. R. 257. 
(11) 33 0, 812; 3 C. I. J. 363; 100, W. N, 788, 
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(12), Brackett v. Mountfort (13), Milbry v. 
Storer (14), where the insertion of the name 
of an attesting witness to a bond after execu- 
tion, -was held to be a material alteration, 
because in those states, different periods of 
limitation, are applicable to suits upon 
attested and unattested instruments]. Tested 
from this point of view, there is no room for 
controversy that the insertion of the name of 
the appellant as an attesting witness to the 
instruments in question does not constitute 
material alteration, This view is also inaccord 
with that generally adopted in the American 
Courts [Fuller v. Green (15)], though I am 
not unmindfal, that in isolated cases it 
has been maintained that as attestation fur- 
nishes a distinct and different medium of 
proof of the execution of the instrament, 
the addition of the signature of an attesting 
witness to an unattested instrument, may 
be a material alteration. [#llerson v, Slate 
(16), White v. Saxon (17), Marshall v. Gongler 
(18)]. it has been suggested, however, that 
the test to be applied to determine whether a 
document has been materially altered within 
the meaning.of section 464, is different from 
the test tobe applied to determine whether 
the alteration is material from the point of 
view of the rights of the contracting parties. 
In my opinion, there is no difference in princi- 
ple between the two classes of eases. What 
is the purpose for which a qibuldat is used? 
It isnot direct evidence of possession; it 
merely furnishes the eviderce of a contract 
of a tenancy between two persons. In so far 
as it furnishes such evidence, it may tend to 
corroborate evidence of possession of the 
land to which it relates. Jnother words, if 
A asserts against X that he has been in occu- 
pation of the land, and produces a lease there- 
of from B, the lease, if believed, may streng- 
then oral evidence, because it furnishes a 
prima facie explanation of the alleged posses- 
sion, Itseems to me to be manifest that even 
if it be assumed that the addition of the 
name of the appellant to the gabuliats ag 
an attesting witness has increased the 
apparent evidence of their genuineness, such 

(12) (1814) 11 Mass. 309; 6 Am. Dec. 169. 

(13) (1838) 11 Maine 115, 

(14) (1883) 75 Maine 69; 46 Am. Rep. 261, 

(15) (1885) 64 Wis. 159; 24 N. W. 907; 54 Am, 
Rep. 600. 6 

(16) (1881) 69 Ala. 1. 

(17) (1899) 121 Ala. 899; 25 Sonth 784. 

(18) (1828) 10 Serg. and Raw. (P. A.) 164, 
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insertion has not, in any sense of the term, 
altered the document in a material part there- 
of. Inthis view, the attempt of the Crown to 
bring the cse within the second clause of 
section 464 of the Indian Penal Code cannot 
possibly succeed. 

In so far as this second aspect of the 
ease is concerned, I may add that it can- 
not be disputed, that where the addition of 
an attesting witness has the effect of extend- 
ing or altering liability under the document, 
for instance, where a document to be opera- 
tive is required by law to beattested, and yet 
has not been attested, the procuring of a 
witness to sign as an attesting witness after 
the execution of the instrument and without 
the consent of the maker, may ba material, 
and may constitute an alteration; bat where, 
as here, subscribing witnesses have no influ- 
ence upon the legal operation of the document, 
the addition does not change the legal 
effect of the instrament, andis consequently 
immaterial. The precise question whether 
the addition of the name of an attesting wit- 
ness to an instrument, which does not require 
by law to be attested, does or does not con- 
stitute forgery, has been raised, so far as I 
have been able to trace, in one case only, In 
Slate v. Gorkin (19), it was argued that the 
insertion in a bond, after the execution, of 
the name of a subscribing witness constituted 
forgery. This contention was overruled, and 
it was held that putting a witness's name to 
a bond, not required to be attested by a sub- 
scribing witness, does not affect the validity 
of the bond and does nob consequently consti- 
tute forgery. Infact in the “New Commen- 
taries on the Criminal Law” by Bishop, 
(Vol. II, section 577), itis treated as settled 
law in the American Courts that the offence 
of forgery isnot committed by the addition 
of the name of asubscribing witness to a bond 
not required by law to be witnessed, because 
the alteration effectedis not material, as it 
creates no falsity in the seeming legal efficacy 
of the writing [ Blackwell v. Lane (20)]. The 
only case inthe English Courts which has any 
bearing on the subject appears to be that of 
Reg. v. Asplin (21). There it was ruled, in 
a case under the Marriage Act, 24 and 25 
Vict. Ch. 93 section 37, that the addition of 
a namé as a witness where witnesses are 

(19) 7 Iredell N. C. 206. 


(20) (1883) 4 Dev. and Bat. 118; 382 Am. Dec, 675. 
(21) (1873) 12 Cox. O. O. 391. 
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required, is uot an immaterial alteration’ 
although but two witnesses are required 
and there are two witnesses without the 
added name. That case, therefore, is clear- 
ly distinguishable. There was also the ad- 
ditional circumstance in that case that the 
witness knowing his own name to be Asplin 
signed another name Richardson without 
authority, and it was held that though there 
might not have been any intent to defrand, he 
was guilty under these ‘circumstances. 

On these grounds, I agree with my learned 
brother Harington that the Sessions Judge in 
this case ought to have directed the jury to 
return a verdict of acquittal, and that the 
conviction of the appellant has been brought 
about by a misdirection to the jury. 

The appeal is, therefore. allowed. the con- 
viction and sentence set aside, and the 
prisoner acquitted. If he is stillin custody, 
he must be released forthwith. If he is o 
bail, he will be discharged from his bail. ` 

«Appeal allowed and 
Conviction set aside, 





ALLAHABAD HIGH COURT. 
SECOND Civic Appran No. 11560 1999, 
June 10, 1910, 

Present:—Mr, Justice Tudball, 
KALYAN SINGH~—Puatytiry— 
APPELLANT 
versus 
MAN SINGH—Derenpanr—Respoypent, 

Agra Tenancy Act (IT of 1901), s, 83 18) —Surrendrsr 
of a holding by oral ayreement—Nn notice necessary, 

Under section 83 (3) it is open to the landlord and 
the tenant to agree oraly to a surrender of the 
whole or any portion of a holding at any time of the 
year, When such an arrangement has been made, it 
is not necessary for the tenant to givo the landlord 
notice as contemplated by clause 2 of section 83. 

Inayatallah v. Jai Lal, A. W. N. (1898) 81, Waris 
Khan v. Daulat Khan, A. W. N. (1902) 201, Sumera 
v. Piare Lal, A. W. N. (1905) 201; 2 A. u. J, 665, cis. 
tinguished. 

Second appeal from the decision of the Ad- 
ditional Judge of Meerut, dated 28th August 
1909. 

Mr. Nihal Chand, for the Appellant. 


Mr. G. L. Agarwala, for the Respondent, 


Judgment.—tThis appeal arises ont 
of a suit for rent in respect of the year 1316 
Fasli brought by the landlord against a 
tenant. The defence in so far as this appeal 
is concerned was, that in the year 1315 Fasli 
the landlord and the tenant came to an 
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arrangement, under which the tenant agreed 
to surrender the land at the end of the year, 
and the landlord consented to it, and that, 
therefore, the tenant was not responsible 
for the rent of 1316 Fasli. 

It appears from the findings of the Courts 
below, that in 1315 Fasli the tenant was in 
difficulties about his rent, that a third party 
intervened, and made an arrangement between 
the parties, under which the tenant was to 
cultivate only for 1315 and to relinquish at 
the end of that year, and the landlord was to 
consent to that arrangement in consideration 
of the third party paying up the rent due 
from the tenant. The rent was so paid by 
the third party, and the landlord and the 
tenant both agreed to the arrangement to 
surrender. It is an admitted fact that in the 
year 1316 Fasli the terant did not cultivate 
the land. As a matter of fact, it lay uncul- 
tivated. There was, therefore,a surrender 

y the tenant. In these circumstances, the 
lower Courts have dismissed the suit for 
rent. 

On appeal it is urged that under clause (2) 
of section 83 of the Tenancy Act, the tenant 
remained liable for the rent of 1316 Fasli, 
because he had. failed to give the landlord 
notice in writing of his intention to surrender 
before the Istday of April, and because the 
landlord had not let the land to another 
tenant, and liad not taken it into his own 
cultivation or-use. 

_Itseems to me that in view of the language 
of clause (3) of section 83 and of the actual 
circumstances of this case as found by the 
Jower Courts, there is no force in this conten- 
tion. Clause. (3) of section 83 distinctly states 
that nothingin this section shall affect any 
arrangement by which a tenant and his land- 
holder may agree to the surrender of the 
whole or any portion of a holding. It seems 
to me that this clause clearly covers a valid 
agreement which is not vitiated by fraud and 
“which, is not contrary to law, and that where 
such an agreement is arrived at between the 
parties, and the tenant according to that 
agreement, surrenders his holding, he is no 
longer liable for the rent of the succeeding 
year.. 

Attention has been called to the rulings in 
Inayat Ullah v. Jai Lal. (1) and Waris Khan 
v. Daulat Khan (2). Both of these decisions 


(1)A. W. N. (1898) 31. 
(2) A. W.N. (1902) 201.. 
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were passed in respect of section 31 of the 
N. W. P. Rent (Act XIL of 1881). This 
section corresponds to section 83 of the pre- 
sent Tenancy Act. But a comparison of the 
two sections will show that clause (3) of sec- 
tion 83 finds no corresponding clause in sec- 
tion 31 of the Rent Act. It is a new addition 
intentionally made by the legislature. The 
two rulings quoted, therefore, do notin my 
opinion, cover the present case. i 

In the case of Sumera v. Piare Lal (8), the 
decision, though it relates ina manner to 
section 83, is not in point. No question in 
respect of clause (3) arose in that case. The 
question was whether a notice served under 
section 85 was valid and binding between the 
parties, although it had not been established 
that the landholder had refused to receive 
any notice under section 83. Clause (1) of 
section 83 gives the tenant the right of 
surrender. The act of surrender is the act 
of actually giving up theland. Clause (2) of 
the section says that notwithstanding such 
surrender the tenant shall remain liable for 
the rent of the succeeding year, unless he 


shall have given to the landholder notice in - 


writing before the lst day of April. These 
two portions of the section contemplate a set 
of circumstances in which the landholder has 
not agreed or does not agree to the surrender. 
The proviso toclause (2) shows that in two 
sets of circumstances, even though the notice 
be not given in writing, the tenant will not 
remain liable forthe rent of the succeeding 
year. Those two sets of circumstances are, 
first, when the landlord lets the land to an- 
other tenant; aud, second, where he takes it 
into hisown possession, cultivation or use. 
These two acts of the landlord are tantamount 
to consent to surrender, and, therefore, the 


tenant has been held free from liability by - 


reason thereof. Immediately after this pro- 
viso, we bave clause (3) which shows that 
nothing in the section can affect any arrange- 
ment by which the tenant and the landlord 
come to actual terms and agree as to the 
surrrender of the holding. 

It is urged that the policy of law in this 
matter isthat everything should be in writ- 
ing, in order, to prevent the opportunity of 
fraud and perjury. Whatever may he the 
actual policy of the legislature, clause (3) 
of the section nowhere lays down that the 


arrangement. arrived at by the landlord 
(3) A. W. N. (1905) 201; 2 A. L, J. 663, 
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and tenant shall be reduced io writing. 
It will be noticed that the tenant can only 
legally surrender his holding at the end of an 
agricultural year. Clause (3) leaves ıt open 
to thelandlord and tenant to agree orally if 
deemed for, to a surrender at any time of the 
year of the whole or any portion of the hold- 
ing. Practically clause (3) reserves to the 
parties freedom to make a contract enforce- 
able by the Courts so long as it is not tainted 
with fraud, and nothing is done which is con- 
trary to law. In my opinion the lower Courts’ 
decisions were perfectly correct in view of the 
facts found by them to exist. The appeal, 
therefore, fails and is dismissed with costs. 
Appeal dismissed. 
ALLAHABAD HIGH COURT. 
Secoxp Civin Appeat No. 1007 or 1909. 
June 14, 1910. 

Present :—-Mr. Justice Karamat Husain. 
HAR CHAND AND OTHERS— DEFENDANTS — 

: APIELLANIS 

versus 
KISHORI SINGH AND OTRERS—PLAINTIFFS 

i — RESPONDENS. 

‘“vansfer of Property Act (IV of 1882), ss. 55 (4) (b)- - 
Unpaid purchase money—Vendors Uen--3foney left 
with vendee for payment to decree-holder not inconsistent 
with the continuance of charye—Limitation—Sale-- 
Vendor and Purchaser. 

A sold his property to B in 1836, and left a portion 
of the purchase money with the vendee for payment 
soC who held a decreo against A. B did not 
pay the money to C. A, therefore, sued to recover 
she money from B in 1808: Held, that the suit was 
not barred by limitation, Section 55 of the Transfer 
of Property Act, 1882, creates a charge in favour of 
the vendor for the unpaid purchase money. The fact 
that the money was left with the vendeo for the 
payment to C was inno way inconsistent with tho 
continuance of the lien. 

Munirannissa v. Akbar Khan, A. W. N. (1908) 71; 
SAM. L. T. 874; 5 A. L.J. 248; 80 A. 172, Webb v. 
Macpherson, 31 G. 57; 18 M.L.J. 389; 5 Bom. L.R. 838; 
8.C. W. N. 41; 80 I. A. 288 (P. C.), referred to. 

Second appeal from the decision of the 
District Judge of Agra, dated the 30th of 
June 1909. 

Mr. Durga Charan Banerji, for the Appel- 
Tants. 

Mr. Benode Behari, for the Respondents. 

Judgment.—tThe facts sufficient for 
the disposal of this appeal are these. The 
plaintiff sold property No. 2 to the @efendants 
under a sale-deed of the 18th August 1896. 
In the sale-deed the details of the receipt of 
consideration are given, and it is stated that a 
sum of Rs.179 is left with the vendees for 
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payment to Chageu father of Neka, deceased, 
who had obtained a decree from the Court of 
the Subordinate Judge of Agra. The defen- 
dants, however, failed to pay the amount of 
Rs. 179 to Chaggu, father of Neka, and the 
plaintiff brought an action to recover it ou the 
20th August 1908. The Court of first instance 
decreed the suit and its decree was on appeal 
affirmed by thelower appellate Court. From 
the judgment of the lower appellate Court, 
it appears that two points were pressed before 
that Court in appeal. The first was that the 
suit was barred by limitation, and the second 
was that the sum of Rs. 179 was paid. The 
lower appellate Court on the first point 
came to the conclusion that the claim being 
a claim for the unpaid balance of purchase 
money, the suit under the authority cf 
Munitranissa v, Akbar Khan (1), was not 
barred. On the second point the Court found 
that if was not shown that the sam of 
Rs, 27-4, which was paid by the Mukhtar of the 
defendants included the sum of Rs. 179, which 
the defendants agreed to pay to Neka’s 
father. The defendants come here in second 
appeal and the learned Vakil repeats the two 
pleas which were urged in the lower appel- 
late Court. In support of the plea of limit. 
ation, he says that the contents of the sale- 
deed of 18th August 1896 very clearly show 
that the vendors entered into an agreement 
with the vendees for the pxyment of the sum. 
of Rs.179, to Neka's father in a way which is 
inconsistent with the continuance of the 
statutory lien created by section 55 of the 
Transfer of Property Act, and in support of 
this contention he relies on the following ob- 
servations of their Lordships of the Privy 
Council in Webb v. Macpherson (2); “With 
reference tothe consequence, a number of 
English cases were cited. No doubt English 
cases might be useful for the purpose of 
illustration, but it must be pointed out that 
the charge which the vendor obtains under 
the Transfer of Property Actis different in 
its origin and nature from the yendor’s lien 
given by the Courts of Wauity to an unpaid 
vendor. That lien was the creation of Courts 
of Equity, and could be modified to the cireum- 
stances of the case by-Courts of Equity. But 
in the present case there is a statutory charge, 


The law of India, speaking broadly, knows 
(1) A.W.N, (1908) 71; 3 M.L. T., 374; 5 A. L, J, 243. 
30 A. 172. j 
(2) 31 C. 57 at p. 72; 13 M.L.J. 389; 5 Bom L.R, 839 
8 0, W. N, 41; 30 I A. 238 (P. C.) 
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nothing of the distinction between legal and 
equitable property in the sease in which that 
was understood when equity was administered 
by the Court of Chancery in England, and the 
‘Transfer of Property Act gives a statutory 
charge upon the estate to an unpaid vendor, 
unless it be excluded by contract. Such a 
charge, therefore, stands in quite a different 
position from a vendor’s lien. You have to 
find something, either express contract, or at 
least something from which it is a necessary 
implication that such a contract exists, in 
order to exclude the charge given by the 
statute. In their Lordships’ opinion there is 
no ground whatever for saying that the charge 
is excluded to defer payment of a portion of 
the purchase money, or to take the purchase 
money by instalments, nor is it, in their Lord- 
ships’ opinion, excladed by any contract, 
covenant, or agreement with respect to the 
purchase monéy, which is not inconsistent 
with the continuance of the charge.” 

Applying the above observations of their 
Lordships, I am of opinion that the mere fact 
of being a portion of the purchase money 
with the vendees for payment tothe mort- 
gagee of the property sold, is in no way in- 
consistent with the continuance of the lien. 
The vendor under section 55 of the Transfer 
of Property Act, has a statutory lien in his 
favour. and itis inconceivable that he would 
give it up for nothing. 

Regarding the second plea I am of opinion 
that the finding recorded by the lower appel- 
late Court amounts toa finding that the de- 
fendauts vendees‘ failed to show that the 
sum of Rs. 179 was included in the sum of 
Rs. 274 with the Mukhtar paid in connection 
with the execution proceedings. 

The result is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Second Civiu Arrar No. 903 or 19C9. 
June 11, 1910. 

Present:-——Mv. Justice Karamat Husain. 
BEHARI LAL AND OTHERS—-PLAINTIFFS— 
APPELLANTS 
versus 
SHIAM LAL-—DEFENDANT—-RESPONDENT. 

Lceasc— Occupancy holding—Enhancement of rent, suit 
for— Lessee not party—Lessee not bound by enhancement 
gue under a 2arpeshgi lease of an occupancy 
holding, was not made partytoa suit for enhance» 
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ment of rent which had been brought by the Zamin- 
dar against tho original tenant: Held, that the lessee 
was not bound by the deerce and was not liable to 
pay the enhanced rent. 

Vithal Narayan Kalgutkar v. His Highness Shriram 
Savant, 29 B. 397;7 Bom. L. R. 318, referred to. - 


Second appeal from the decision of the 2nd 
Additional District Judge of Aligarh, dated 
the 28th of May 1902. 

Dr. Satishchandra Banerji, for the Appel- 
lants, 

Dr. Tej Bahadur Supru, for the Respond- 
ent, 

Judgment,.—One Sagan Lal on 9th 
May 1910 gave a zar-t-peshg? lease of an oc- 
eupancy holding to Sham Lal, Kallu and 
Tika from 1306 to 1314F. There was a 
covenant in the lease that the lessee would 
pay the rent of the holding to the zamindar. 
The zamindar bronght an actionagainst Sagan 
Lal for enhancement of rent from Rs. 335 b) 
Rs, 650 to taka effect from the year 13141. 
Sham Lal applied to be mide a party to the 
eshancement suit but his applicvtion was 
rejected. The cziumindar obtained a decree 
against Sagan Lal, the original occupincy 
tenant. He, onthe basis of that decree, 
brought a suit against Sham Lal, Kalla and 
Tika for arrears of rent for the year1314F, at 
the enhanced rate. I am concerned here with 
Sham Lal only. His defence was that he was 
not bound to pay the rent at the enhanced 
rate, The Court of first instance decreed the 
plaintiff’s claim. On appeal the decree of 
the first Court was modified and a decree at 
the lower rate of rent was granted. The 
plaintiff comes here in second appeal, and it is 
contended by the learned Advocate that the 
mortgagee of a lease-hold takes a mortgage at 
the risk of the rent being enhanced, and that 
he is liable to pay the rent at the enhanced 
rate. In support of this contention, the 
learned Advocate relies on certain remarks 
to be found in Vithal Narayan Kalgutkar 
v. His Highness Shriram Savant (1). 

In the case before me the decree for 
enhancement of rent was obtained behind the 
back of Sham Lal, and his application to be 
made a party was rejected. That decree, 
therefore, is not binding on Sham Lal and he 
is not liable to pay the enhanced rent. The 
appeal, therefore, fails and is dismissed with 
costs including in this Court fees on the 
higher scale. 

Appeal dismissed. 


(1) 29 B, 397 at p. 399; 7 Bom. L, R. 313. 
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CALCUTTA HIGH COURT. - 
CRIMINAN Arteaz No. 121 or 1910. 
August 17, 1910, 
Present:—Mr. Justice Mookerjee. 

: June 22, 1910. 
Present:—Mr. Justice Harington and 
Mr. Justice Teunon. 

SARAT CHANDRA MITRA AND ANOTHER 
— APPELLANTS 
Versus 


EMPEROR, 

Newspapers (Incitements to Offences) Act (VIE of 
1908S), s. 3, sub-sections(1), (5)—Newspaper,” meaning 
of ~ Forfeiture ~Order absolute, when to be made—Ori- 
minal Procedure Code(Act V of 1898), s. 429—Difference 
of opinion between two Judges—Reference to third Judge 

~ Reference of whole case, not particular point. 

Mookerjee, J. (Harington and Teunon, JJ. contra.) 

When the Judges of the Court of Appeal are equally 
divided in opinion upon the question of the guilt of 
an accused pergon, though upon certain aspects of 

“ the case they may be agreed in their view, what is 
laid before another Judge under section 429 of the 
Criminal Procedure Code is, not the point or points 
upon which the Judges are equally divided in opinion, 
but the “case”. This obviously means that so far as 
that particular accused is concerned, the whole case 
is laid before the third Judge, and it is his duty to 
consider all the points involved before he delivers 
his opinion upon the case. 

The term “Newspaper” as defined in section 2, 
sub-section (1) clause (b) of Act VII of 1908 involves 
the idea of periodicity, as also the fact that what is 
contained in the paper is public news or comments 
thereon. The definition ought to be read asa whole, 
and in order to determine whether a particular publi- 
cation is a “Newspaper” within the meaning of the 
Act or nob, it is not enough to take a single number 
and to pick out an isolated sentence or paragraph 
therein which may, by stretch of language, be inter- 
preted to contain public news or comment thereon. 

When it is disputed that a particular publication is 
not a newspaper, the prosecution ought to establish 
its alleged character-by proof of the contents of more 
than one issne of the paper. The more fact that in 
one particular issne an isolated sentence or paragraph 
may befound which may be interpreted to contain 
public news or comments thereon, does not make the 
publication a newspaper. 


Held by Harington aud Mookerjee, JJ.:— 

“The use of seditious language sufficient to bring a 
case under section 124A of the Penal Code is not 
equivalent to an incitement to the offences mentioned 
in section 8 sub-section (1) of Act VII of 1908, That 
section confers very limited powers of forfeiture, and 
is applicable only to cases of presses used for the 
printing of newspapers which contain incitements to 
the particular crimes or classes of crimes specifi- 
cally mentioned in that section. 


es 
Appeal against the conviction and sentence 
passed on the appellants by the District 


Magistrate of Khulna on January 25, 1910, ` 


viz., making absolute his conditional order of 
forfeiture. 
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The appeal came in the firat instance before 
Harington and Teunon, JJ. on June 21, and 
June 22 for hearing. z 

Judgment. E 

Harington, ).—This is an appeal against an 
order made for the forfeiture of a Printing 
Press under Act VII of 1908. 

Three points are taken in appeal. (1) That 
the Pallichiira ig not a newspaper under 
Act VII of 190%. (2) That the poem is not 
proved. (8) That it does not contain any in- 
citement to the crimes mentioned in section 3 
of the Act. 

As to the first point-— 

A newspaper is defined under the Act, as 
meaning any periodical work containing pub- 
lic news or comments on public news. 

The Pulldchitra is shown to bea periodical 
work; the issue before us contains some items 
of news as for example a report of the Khulna 
District conference. It also reports as an 
item of news that a pleader Srijukta Jamini 
Chatterjee received Rs. 200 from his employ- 
ers which he handed over to the conference. 

The Palliehttra clearly then comes with- 
ia the definition of a newspaper. 

The next point that the Pallichttra was 
not proved at the hearing was not taken in 
the grounds when cause was shown against 
the conditional order and, moreover, the 
paper appears to have been duly proved. 

The other point is more substantial. Sec- 
tion 3 of the Act provides that a Magistrate 
may make a conditional order forfeiting the 
Press, used or to be used in printing any 
“any incitement to 
murder or to any offence under the Explosive 
Substances Act, 1908, or to any act of 
violence,” and the question is whether this 
article contains any such incitement. 

The article is a poem and the poem depicts 
in allegory India under the domination of 
the English who are portrayed as Evil: it 
glorifies arising against the ruling power—by 
force and a destruction of the power of the 
British who are represented as demons. No 
doubt if such a state of affairs came about, 
most probably murder, acts of violence, and 
perhaps offences against the Explosives Act 
would ensue.—But nevertheless I do not think 
that poem expressing a glorification of a re- 
bellion or even a desire that there should be 
a rebellion and that it should be successful is 
enough. Tt is calculated, no doubt, to excite 
foelings of hatred and disaffection, and to 
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rouse in the minds of its readers a desire for 
revolution. 

But it does not, in my opinion, go so far as 
to amount to “an incitement to murder, or to 
any offence under the Explosives Act, or to 
any act of violence.” ‘There must be some- 
thing more direct and specific than what is 
to be found in this allegorical poem. 

No doubt the poem falls within the provi- 
sions of section 124A, and if the legislature 
had enacted that Printing Presses used for 
the production of seditious literature might 
be forfeited, the order of forfeiture would 
have been most properly made: but the 
law as enacted gives very limited powers 
of forfeiture, and only enables Presses to be 
forfeited where they are used for the Printing 
of Newspapers which contain incitement to 
particular crimes, or toa particular class of 
erime. 

In my view such an incitement of this 
nature is not to be found in the poem in 
question. In my opinion, therefore, the 
appeal should be allowed and the order for 
forfeiture set aside. 

Teunon, J.—In this appeal I have had the 
advantage of reading the judgment just de- 
livered by my learned brother, and ason the 
first and second points taken in the appeal I 
am in entire agreement with him, it is need- 
less to add anything to what he has said on 
that part of the case. { 

The third contention urged on behalf of 
the appellant is that the article on which the 
Magistrate’s order of forfeitureis based con- 
tains no incitement to murder or to any act of 
violence within the maaning of section 3 of 
Act VII of 1908. 

The portion of that section material to the 
question before us runs thus; — “In cases 
wherea Magistrate is of opinion that a news- 
paper contains any incitement to murder...... 
orto any act of violence,’ such Magistrate 
may make an order in the terms of the sec- 
tion. Obviously this section does not extend 
to mary writings which would fall within the 
scope of section 124A of the Indian Penal 
Code as tending to excite feelings of enntity 
and contempt towards the King, or towards 
Government as by law established, but in con- 
struing the section it is to be borne in mind 
that it is to be read with the General 
Clauses Act, X of 1897, which in section 13 
provides inter alia that words in the singular 
shall include the plural and tice versa, 
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Now the article under consideration is an 
allegorical poem entitled “Come, Mother, 
Queen of the Village” which appeared in the 
Assar number of the Pallichitra newspaper, 

The interpretation to be placed upon the 
poem has been the subject of fall discus- 
sion before us both in this appeal and also in 
the appeal of the Editor of the newspaper, 
one Bidhu Bhusan Boss, agains this conviction 
under section 124A of the Indian Penal 
Codein respect.of the same poem. At the 
instance of the parties the two appeals were 
heard at one and the same time, and for the 
reasons set out in our judgment in the appeal 
of the Editor we have come to the conclusion 
that the poem is an allegorical representation 
of India under British Rule, and that in his 
references to the “Crown,” “the golden seat,” 
“flames of fire,” “weapons” “destraction of 
the power ofthe demons” and “oblations of 
blood” the writer desires to glorify a rising 
against the dominant power, and calls 
upon his countrymen, who are represented as 
at present steeped in cowardice, bo arise and 
destroy those in whose hands the power now 
is by forceand bloodshed. 

In other words, in my opinion, the poem 
in effect, excites to armed rebellion and 
mutiny and, therefore, contains excitement 
to all the many acts of violence that necessari- 
ly accompany an attempt by force of arms to 
overthrow a strong, established Government. 
Further, the writer, in fact, exhorts his readers 
to shed the blood of the present rulers of 
India, andof all who may seek to oppose 
them in their endeavour by use of force to 
substitute an Indian for the existing British 
Government. - 

With all deference to the opinion of my 
learned brother the law does not, in my opi- 
nion, require anything more specific than 
this, and to hold that the incitement must be 
a direct incitement to some more defined, or 
some isolated act of violence is, in my opi- 
tion, to limit the scope of the section and 
the usefulness of the Act in a manner not 
warranted by the language used. 

I should, therefore, dismiss this appeal. 

In consequence of the difference of opinion 
between their Lordships the case was referred 
to Mr, Justice Mookerjeeas a third Judge 
under section 429 of the Criminal Procedure 
Code. 

Babus Narendra Kumar Bose and Sachindra 
Prosad Ghose, for the Appellants. 
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k Mr. Orr and Babu Atulya Charan Bose, for 
the Crown. 


Mookerjee, J.—This is an appeal under 
section 5 of the Newspapers (Incitements to 
Offences) Act of 1908, against an’ order ab- 
solute for forfeiture made under section 3, sub- 
section (5), of that Act. The appeal was heard 
in the first instance by my learned brothers 


Harington ard Teunon who have differed in - 


opinion. My learned brother Harington is of 
opinion that the order for forfeiture must be 
set aside, while my learned brother Teunon 
is of opinion that the order for forfeiture 
should be maintained. The case has, therefore, 
been laid before me under section 429 of the 
Criminal Procedure Code read with section 9 
of Act VIL of 1908. 

The circumstances, under which the order 
absolute for forfeiture was made by the Court 
below, are set out in the opinions recorded 
by my learned brothers, and need not be re- 
capitulated at full length. Itis sufficient to 
state that the order Las been made on the 
ground that the Pailichitrais a Newspaper 
within the meaning of the Newspapers (In- 
citements to Offences) Act of 1908, and that 
in the issue of it for Assar, 1316, was pub- 
lished a poem “Esho ma palli rani”, which 
contains an incitement to murder, or to an 
offence under the Explosive Substances Act, 
1908, or an act of violence, The legality of 
the order of forfeiture has been questioned 
before me upon three grounds, namely, first, 
that the Pallichttra is not a Newspaper 
within the meaning of the Newspapers (In- 
citements to Offences) Act of 1908; secondly, 
that the poem has not been duly proved; and 
thirdly, that it does not: contain any incite- 
ment to the crimes mentioned in section 8, 
sub-section (1), of Act VIT of 1908. 

In so far as the first ofthese points is con- 
cerned, my learned brothers Harington and 
Teunon have held in concurrence with the 
Original Court that the Pallichtira is a 
Newspaper within the meaning of the Act. 
- After anxious consideration of the matter, I 
am constrained to adopt the view that the 
Pallichitva is not a Newspaper within the 
meaning of the Act. Before I dealewith the 
question, however, it is desirable to point ont 
that the matteris open for discussion upon 
this reference under section 429 of the Crimi- 
nal Procedure Code. That section provides 
that when the Judges, composing the Court 
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of appeal, are equally divided in opinion, the 
case with their opinion thereon shall be laid 
before another Judge of the same Court, 
and such Judge after such hearing, if any, as‘ 
he thinks fit, shall deliver his opinion, and 
the judgment or order shall follow such opi- 
nion. ,Two points are worthy of note in con- 
nection with this section; first, that what is 
laid before another Judge is the “case;” and, 
secondly, that the judgment or order follows 
the opinion delivered by such Judge. I am 
not now concerned with the question of the 
trial of two prisoners with regard to one of 
whom the Judges composing the Court of 
appeal may beagreed in their opinion, while 
as regards the other the Judges may be 
equally divided in opinion. In such a contin- 


` gency, it is quite possible to maintain the 


view, that npon a reasonable interpretation of _ 
the term “case” what has to be laid before 
another Judge is the case of the prisoner as 
to whom the Judges are equally divided in 
opinion. Iam now concerned only with the 
contingency in which the Judges of the Court 
of appeal are equally divided in opinion upon 
the question of the guilt of one accused per- 
son, though upon certain aspects of the case, 
they may be agreed in their view. ln such 
a contingency what is laid before another 
Judge, is, not the point or points upon which 
the Judges are equally divided in opinion, 
but the “case.” This obviously means that so 
far as this particular accused is concerned, the 
whole case is laid before the third Judge, 
and itis his duty to consider all the points 
involved, before he delivers his opinion upon 
the case. The judgment or order follows such 
opinion, which need not necessarily be the 
opinion of the majority of the three Judges; 
for instance, at the original hearing of the 
appeal, one Judge may consider the prisoner 
not guilty; another Judge may consider him 
guilty under one section of the Indian Penal 
Code, and liable to be punished ina certain 
way;the third Judge may find him guilty 
under a different section and pass such sen- 
tence as he thinks fit; it is this last opinion 
which prevails, subject to the provisions of 
section 377 of the Criminal Procedure Code 
in the case of confirmation of sentences of 
death. The question, therefore, whether the 
Pallichitra is or is not a Newspaper withia 
the meaning of the Act, is one of the matters 
which I am bound to take into consideration, 
Now, the term “Newspaper” is defined in sec. 
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tion 2, sub-section (1), clause (b), of Act VII 
1908, to mean “any periodical work contain- 
iag public news or comments on public news.” 
This definition, therefore, involves two 
elements, one of time of publication, 
the other of subject-matter; in other words, 
the term “Newspaper” as defined in the 
Act, involves the idea of periodicity, as 
also the fact that what is contained in the 
paper is public news or comment thereon. 
The definition, in my opinion, ought to be 
read as a whole, and in order to determine 
the true character of a publication and to 
enable us to answer whether it is a newspaper 
within the meaning of the Act or not, we 
must ascertain whether the work is periodi- 
cally published and contains public news or 
comments thereon. It is not enough to take 
a single number, and to pick out an isolated 
sentence or paragraph therein which may, by 
stretch of language, be interpreted to con- 
tain public news or comment thereon. In 
some cases, the character of a paper may be 
so manifest as to makeit incontestable that 
it periodically publishes public news or com- 
ments thereon, and is consequently a rews- 
paper within the meaning of the Act. The 
case before me is, however, of an entirely dif- 
ferent description. The Pallichtira is obvi- 
ously a monthly Magazine and critical review; 
but itis sought to be brought within the de- 
finition of newspaper, because in one parti- 
cular issue of it, sentences or paragraphs are 
to be found which may, by some stretch of 
language, be deemed to contain news. In my 
opinion, when it was disputed that the 
Pallichttva was not a newspaper, the 
prosecution ought to have established its 
alleged character by proof of the contents 
of more than one issue of the paper; in other 
words, to bring a case under sub-section 
(1) of section 8 of Act VII of 1908, the cha- 
racter of the offending paper, as a newspaper, 
has to be first established, and this obviously 
may not always be possible by production 
and proof of the contents of one issue only. it 
is conceivable that the matter complained 
of may be contained in an issue of what is 
unquestionably a newspaper (that is, which 
periodically publishes news or comments on 
news) though that particular issue may not 
contain any item of news; the converse case 
is equally possible, in which objectionable 
matter is contained in what is obviously not a 
newspaper, and the mere fact that in that 
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particular issue an isolated sentence or para- 
graph may be found, which may be in- 
terpreted to contain public news or com- ° 
ments thereon, does not make the publication 
a newspaper. I feel no. doubt whatever 
upon the materials or the record that it is 
a misuse of language to say that the Palli- 
chiira is a newspaper within the meaning 
of Act VITof 1908. Onemight as well take 
an issue of the “Nineteenth Century” or the 
“Contemporary Review”, pick ou a solitary 
passage or paragraph which may be interpret- 
ed to contain public news or comments there- 
on, and then maintain the position that the 
periodical is a newspaper, The case before 
me manifestly discloses an attempt to ex- 
tend the operation of the provisions of 
the Act to cases of papers, to which they were 
never intended to be applied by the Legisla- 
ture, inso far as such intention may be 
gathered from the language used in the 
Statute. The first ground urged on behalt of 
the appellants must consequently prevail. 

In so far as the second ground urged on 
behalf of the appellants is concerned, it may, 
in one sense, be treated as unsubstantial, 
as the point does not appear to have been 
taken when cause was shown against the 
cmditional order. But I may observe that 
the case does appear to have been conducted 
in the original Court with a certain amount 
of laxity,and the poem as also the paper 
were not regularly proved as they ought to 
have been. Jn cases of this description, it is 
essential that the proceedings should be 
regularly conducted, and the requirements of 
the law ought not to be ignored as idle forms. 


“Ib is not necessary, however, to deal further 


with this aspect of the case, as the order of 
forfeiture must be set aside on other grounds. 

In so far as the third ground urged on be- 
half of the appellant is concerned, it raises 
the question whether the poem contains any 
incitement to murder or to an offence under 
the Explosive Substances Act, or to an act of 
violence. The poem has been translated by 
one of the officers of this Court as follows: 

“Come, Oh Mother, Queen of the Village: 
the day is drawing its fall length to a close. 
Let thy children rise up with bounding 
hearts, hearing thy great voice. I have 
sacrificed my life to take away the crown of 
victory from the enemy’s brow, and decorate 
thee, thou Queen of Queens, with it in tke 
battle of life.” : 
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“Led by mistaken ideas, and tormented by 
passion, I did not perceive and could not feel 
at heart, when (thy) goldenseat disappeared.” 

Now thy charming calls come pervading all 
through Bharat, (India), and in the new 
light I see thee at the entrance of the temple 
of „Heart. i 

“Under the stamp of Asuras (Gods’ adver- 
saries) feet, there are no Parijat flowers in the 
Nandan gardens; and in thegarb of a beggar, 
Indrani (the Queen of the Heavens) is sorely 
suffering in the inmost recess of her Heart.” 

“The Suras (Gods) who have conquered 
death, see all this before them, and like 
cowards shut up their eyes for hatred and 
shame. O, Mother, Ido not know when for the 
Swadesh, the Gods will rise up in a body, 
and burning with rage as fierce as the world 
destroying fire, kill the force of their adversa- 
ries, and relying on their own strength 
and taking up their own arms, re-establish 
the throne of the Heavens by offering drinks 
of blood to the manes.” 

“The six passions have, like the adversaries 
of Gods, come mastering over my heart and 
taken their seats at the (very) entrance to 
drown the temple of Heart into the abyss of 
sin.” 

“But what fear has he whose mother is the 
giver of redemption. For if she be en- 
shrined at heart, all shackles withdraw.” 

‘‘Allured by passions and repressed by 
mistaken ideas, I so long remained forgetful ; 
and when, Oh Mother you came and found 
(my) heart shut against thee, you went away 
slighted. This stinging pain of bondage, 
more due to that sin, is burning in my heart. 
Is it after seeing this that you are calling us 
to dispel the intoxicating influence of mis- 
taken idea (over the heart).” 

“Hearing thy calls and ,benedictions, and 
getting anew life, I have come with my 
heart to offer it as a sacrifice for your worship. 
T have brought my heart to install thee on it. 
So, Mother, Queen ofthe Village, come and 
accept my heart for your seat, tinged as it is 
with blood.” 

There has been some discussion at the Bar 
as to the trué meaning of the poem. On 
behalf of the appellant it has been contended 
that it is an allegorical representation of the 
struggle between the town life and country 
life; while on behalf of the Crown it has been 
urged that it is an allegorical representation 
of India under British Rule, That the poem 
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interpreted literally, makes no sense in many 
places is obvious to any reader ofthe original. 
I think it indisputable that it has a meta- 
phorical meaning, and thatit is intended by 
anionuendo to describe what the author 
deems to be the cendition of India under 
British Rule. But the question which I 
have now to consider, is not whether it justi- 
fies a conviction under section 124A of the 
Indian Penal Code, but whether it contains an 
incitement to the offences mentioned in section 
3, sub-section (1), of Act VI: of 1908. I have 
carefully read the poem, and I am unable to 
hold that it contains any such incitement. The 
passage upon which reliance has been princi- 
pally placed on behalf of the Crown is, that, 
in which the writer states that he does not 
know when the Gods will rise up in a body, 
and burning with rage as fierce as the world 
destroying fire, kill the force of their adver- 
saries and re-establish the throne of the 
heavens by offering drinks of blood to the 
manes. It may be assumed that this embodies 
a thinly veiled glorification of rebellion, and 
implies a desire on the part of the writer 
that there should be a successful rebellion. 
But this is clearly not sufficient to bring the 
case within sub-section (1) of section 3. I 
agree with my learned brother Harington, 
that there must be something more direct 
and specific than what is to be found in this 
allegorical poem to sustain an order absolute 
under the statute. The expression “Incite- 
ment” clearly implies the idea of rousing to 
action, instigation and stipulation; and as the 
Act expressly states, the incitement must be 
to murder or to an offence under the Explo- 
sive Substances Act,or to an act of vio- 
lence. Ifthe use of seditious language, 
sufficient to bring a case under section 124A 
of the Indian Penal Code, was equivalent to 
an incitement to the offences mentioned in 
section 3 sub-section (1) of Act VII of 1908, 
the legislature might appropriately have 
framed the section in very different terms. In 
my opinion, section 3, sub-section (1), as 
framed, confers very limited powers of for- 
feiture, and I agree with my learned brother 
Harington that it is applicable only to cases 
of presses used for the printing of néwspapers 
which contain incitements, to the particular 
crimes or classes of crimes specifically men. 
tioned in that section. Lhe third ground 
urged on behalf of the appellants must, there- 
fore, prevail, 
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The result is that in concurrence with my 
learned brother Harington, I hold that the 
appeal must be allowed and the order for 


forfeiture set aside, 
: Appeal allowed. 


ALLAHABAD HIGH COURT. 
Second Crvin APPEAT No. 1006 or 1909. 
June 18, 1910. 
Present:—Mr. Justice Karamat Husain. 
Thakur RAM CHAND AND orners— 
Prarntirrs—APPELLANTS 
VETSUS 
BERARI AND ANOTHER——DEFENDANTS— 


RESPONDENTS. 

Mortgage deeđ-—Juit for possession—Natwre of swit 
-~ Execution admitted— Consideration, want of—Proof 
—Onus on mortyagor—Delay in institution of suit— 
Presumption as to passing of consideration—Limit- 
ation Act (XF of 1877), Sch, II, arts. 118, 185-—Specific 
performance of contract. 

A mortgage-deed contained a recital that the mort- 
gagors had received the mortgage money and put the 
mortgagee in possession of the property mortgaged. 
As a matter of fact the possession had not been given 
and the mortgagee sned for possession: Held, that 
the suit was not s suit for specific performance of a 
contract of mortgage. It was a suit for possession 
and was governed by article 185 and not by article 
118 of the second Schedule of the Limitation Act, 1877. 

Gopal Rao v. Bajilal, A. W. N. (1884) 128, followed. 

In a suit for possession by the mortgagee, if the 
mortgagor admits the execution of the deed but denies 
the receipt of consideration, the onus lies on him to 
prove that he had not received the consideration. 
Mere delay in the institution of the suit does not shift 


. the burden on tothe mortgagee to prove that the. 


consideration had passed. 
Achobandil Kuari v. Mahabir Prasad, 8 A. 641, dis- 


tinguished. g f 

Mahabir Prashad v. Bishan Dayal, A. W. N. (1904) 
163 ; L A. L. J. 428; 27 A. 71, followed. 

Second appeal from the decision of the 
District Judge of Agra, dated 2nd June 1909. 

Mr, Surendro Nath Sen (with him Mr. 
Durga Charan Banerji) for tlie Appellants. 

Dr. Tej Bahadur Sapru, for the Respond- 
ents. i 

Judgment.—tThe facts are as fol- 
lows:— ' h 

Behari defendant No. 1 on the 15th of 
December 1896 executed a mortgage with 
possession in favour of the plaintiffs. In that 
deed the xecitals are that they received the 
entire mortgage money as detailed below, that 
they put the mortgagees in possession and 
that they trom that date should continue in 
possession thereof and should sublet the said 
property. The plaintiffs, on the basis of that 
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mortgage, instituted a suit for recovery of 
possession on the‘ idth of ‘December 1908, 
which was the last day for instituting the 
suit. The first plea in defence was as fol- 
lows :—“The defendant did not receive the 
amount of consideration of the mortgage-deed; 
and consequently the plaintiff never demanded 
possession during the long period of 12 years; 
nor did he make an application for mutation 
of names, The mortgage-deed is without con- 
sideration.” i 

The Court of first instance dismissed the 
claim. That Court at the end of its judgment 


‘observes: “I presume that the suit was not 


filed earlier as the bond in question was not 
executed for consideration.” On appeal the 
lower appellate Court confirmed the decree. 
That Court in its judgment says: “The defen- 
dants admit execution of the deed in suit but - 
deny receipt of consideration.” That Court 
disbelieved the evidence adduced by the 
parties, and was of opinion that the decision 
of the case turned on the question of burden 
of proof. In consequence of the delay in 
instituting the suit for possession that Court 
was of opinion that the burden of proving the 
pay.went of consideration lay on the plaintiffs. 
For this proposition, it relied on _ Achobandil 
Kuari v. Mahabir Prasad (1), in which the 
learned Judges observe: “Itis doubtless true 
that the party to a deed duly executed and 
registered, who alleges non-payment of 
consideration, is ordinarily bound to prove 
his allegation but we think the Judge has 
overlooked the peculiar circumstances of this 
case. He had found that possession had never 
been transferred, and that the plaintiff and 
his predecessor had silently submitted to the 
withholding of possession for upwards of 
eight years.” F 

“This state of things, combined with the 
continuous possession of the vendors, favored 
their allegation that possession had been 
withheld because of the non-payment of 
consideration, and raised such a counter-pre- 
sumption asto make it incumbent on the 
plaintiff vendee to give evidence that con- 
sideration had in fact passed.” 

The lower appellate Court was further of 
opinion that the suit was for the specific 
performance ofa contract of mortgage, and 
was governed by article 113 of the Indian 
Limitation Act and not by article 144. The 


plaintiffs have preferred a second appeal to 
(1) 8 A. 641, 
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this Court and itis urged on their behalf 
that the suit is not barred by limitation 
under article 1138, which has no application to 
the facts of the case, that as the defendants 
admitted the execution and denied the receipt 
of consideration, they were bound to prove 
that they had not received the consideration 
of the mortgage. The view taken by the 
lower appellate Court that the suit is barred 
by limitation, is not correct, This action can 
in no way be regarded to bean action for the 
specific performance of the comtrach. The 
recitals in the mortgage-deed ave that the 
mortgagors received the mortgage mongy and 
put the mortgagees in possession of the pro- 
perty, mortgaged, That being s9, the suit is 
clearly a suit for possession by a morbgagee 
against the mortgagor of immovable pro- 
perty and is undoubtedly governed by article 
135 of the Indian Limitation Act. [ Vide Gopal 
Rao v. Bajilal (2).] 

Regarding the plea of burden of proof, the 
question is simply this: Does the institution 
of a suit for possession on the last day of limit- 
ation raise such a strong presumption of fact 
relating to the absence of consideration as to 
counteract the presumption raised by the 
recital in the deed as to its payment? In 
support of the proposition that. the long delay 
raises such a presumption, reliance is placed on 
section 159 of Vol. lof Wigmore’s Law of Evi- 
dence, and on’section 2517 of Vol. IV of the 
same work; but in my opinion when the law 
of limitation fixes a time for the institution 
of a class of cases, the delay up to the last 
day of limitation is not sufficient to raise any 
presumption of the kind, because when the 
law of limitation sanctions such a delay no 
“Sresumption of fact against that law can 
possibly arise. The raling in Achobandil 
Kuari v. Mahabir Prasad (1), is only an 
authority for the proposition that long delay 
raised a presumption of fact with reference 
to the circumstances of that case. That being 
so, that case is no authority for the proposi- 
tion that a long delay in the institution of a 
suit for possession on the basis of a mortgage, 
in which there is a recital that the mort- 
gagors had received the consideration, will 
shift the burden of proof from them to the 
mortgagee in all cases. , 

In Mahabir Prasad v. Bishon Dayal (3), 
ibis laid down that “where execution of a 

(2) A. W. N. (1884) 123, | 

(3) A. W., N. (1904) 168; 1 A. L. J. 423; 27 A. TL 
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bond is admitted and the bond contains an 
admission that consideration has passed, it is 
for the executant to get rid of the admission 
which he has made in the bond. It is not 
enough for him to prove that prior to the 
institution of the suit on the bond he denied 
receipt of consideration, even if such denial 
was made before the registering officer.” 

Following the above ruling, I am of opinion, 
that the mortgagors in the case before me 
were bound to prove that they had not receiv- 
ed consideration; and that the delay in the 
institution of the suit is not, in my opinion, 
enough to take this suit ont of the general 
rule, that a party who admits execution of a 
deed, in which he recites receipt of considera- 
tion, is bound to prove non-payment, 

For the above reasons, I allow the appeal, 
set aside the decrees of the Courts below, and 
send down the case to the Court of first 
instance through the lower appellate Court 
for trying the remaining issues. The costs 
will abide the event. 

Case remanded, 


ALLAHABAD HIGH COURT. 
Seconp Civi Appran No. 920 or 1909. 
May 25, 1910. 
Present: —Mr. Justice Banerji. 

BHOJ RAJ—Derenpayt—APPELLANT 
versus 
SRIGOPAL—PLAINTIFP— RESPONDENT. 
Agra Tenancy Act (TE of 1901), s. 159 ~Lambardar— 
Remuneration, rights to—U. P. Land Revenue Act (LHI of 
1901), ss. 144, 284—Lambardar’s remuneration not de. 
pendent on the collectionand payment of revenne alone 

—Jnterest on lambardari dues not allowed. 

Under section 159 of the Agra Tenancy Act, 1901, 
a Lambardar is entitled to sue a co-sharer for the 
recovery of his remuneration. 

A lambardar is entitled to his remuneration even 
though the co-sharer has himself paid the revenue 
into the Government Treasury. 

A lambardar is not entitled to interest on his fees, 


Second appeal from the decision of the 
District Judge of Aligarh, dated 27th of July 
1909. 

Mr. Govind Prasad, for the Appellant. 

Mr. Gulzari Lal, for the Respondent. 

sudgment.—tThis was a suit brought 
by a lambardar for his remunerati§n as such, 
against a co-sharer. Tho claim was resisted 
on the ground that the defendant himself 
paid the revenue and the lam’idar_ was not, 
therefora, entitled to get his fees. This con- 
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tention was overruled by the Court below, 


which made a decree in the plaintiff's favour: 


for the amount due, but did not allow interest. 
Tt is contended in this appeal that under the 
provisions of section 144 of Act IIL of 1901, 
a lambardar is only entitled to his fees, if 
revenue is paid through him. Itis further 
contended, though this plea does not appear 
in the memorandum of appeal, that under 
section 159 of the Tenancy Acta lambardar 
can sue for his fees only when he brings a 
suit against a co-sharer for arrears of revenue 
paid to Government through the lambardar. 
This last contention is wholly untenable. Sec- 
tion 159 provides for a suit by a lambardar, 
first for arrears of Revenue, secondly for 
village expenses, and thirdly for other dues. 
The other dues include the remuneration of 
the lambardar as laid down in section 144 of 
Act IT of 1901. That section provides, that 
subject to the rules made under section 234, 
the lambardar shall be remunerated by such 
fees, to be paid by the other proprietors, not 
exceeding 5 per cent. on the revenue, payable 
in respect of their shares, as the Board may 
prescribe. Section 234 empowers the Board 
of Revenue to make rules regarding the 
appointment, duties and dismissal of lambar- 
dars, and also'providing for the payment of 
the revenue through lambardars and for their 
remuneration. The rules made by the Board 
of Revenue direct that the percentage payable 
by any co-sharers to the lambardar shall be 
payable upon the whole of the revenue 
which the lambardar is, by virtue of his 
appointment, entitled to collect on account of 
such co-sharers’ share and which has been paid 
later by the co-sharer or by tha lambardar 
into the Government Treasury. 

This rule clearly states that a lambardar is 
entitled to his remuneration even if reveoue 
is paid by the co-sharar and not by the 
lambardar. Under section 144, Act III of 
1901, the lambardur's fees are to be calculated 
on the revenue payable in respect of a co- 
sharer’s share and not on the revenue actually 
paid, The remuneration, of a lambardar under 
this section and under the rules prescribed 
by the Board of Revenue is not’ merely for 
‘collecting and paying the GovernmentRevenue, 
but for the performance of nawerous other 
duties which are imposed upon him by the 
rules. In this case, the learned Judge says that 
ib was nat shown that the lambardar had failed 
‘to perform any of his other duties, 
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“Having regard to the provisions of section: 
144 Act III of 1901 and the rales framed by 
the Board of Revenue, it cannot be held that 
the lambardar is entitled to his feesouly when 
he collects the revenue and pays it. His fee 
is payable not on the revenue paid but on the 
revenue payable in respect of the share of a 
co-sharer, The plaintiff is, therefore, entitled . 
to` claim his remuneration, although the 
revenue- was paid -by the defendant himself. 
The appeal, therefore, fails and is dismissed 
with costs, - 

There is an objection under Order XLI, 
Rule 22, of the Code of Civil Procedure. on 
behalf of the plaintiff in respect of the order 
of the Court below refusing to allow interest 
and costs to the plaintiff. I think that this 
objection is untenable. There is no provision 
in the law by which the lambardar is entitled 
to interest on his fees. Further having re- 
gard to the circumstances of the case, the 
Court below was fully justified in refusing to 
award any interest to him and in directing 
him to bear his own costs. The objection, 
therefore, is dismissed with costs. = f 

Appeal dismissed. 


(s. c 14 ©. W. N. 985; (1910) M. W. N. 311; 8 AL L. ] 
T. 193; 12 0. L. J. 225.) 
PRIVY COUNCIL, 
APPEAL FROM THe JUDICIAL COMMISSIONER UF 
OvpH. 

June 7, 1910. 
Present:—-Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson and Mr. Ameer Ali. 
Maharaj KEDAR NATH AND oTHERs—! 
PLAINTIFFS — APPELLANTS 
Versus 


- Thakur RATAN SING H—Derenvant— 


: RESLONDENT. 

Grant of property to one of three brothers —Brothers 
living jointly ~Conduct of brothers—Grant held to be in 
favour of all brothers. š 

The Government made a grant to G one of 
three brothers who wero living jointly. G when 
examined with a view to the preparation of thé 
khewat of the property granted, stated-that he and 
his two brothers were joint in equal shares. The 
khewat was signed by G. In it under the head of 
“Shares of Proprietors’ and “Names of Zemindars”, 
the following entries appear: “Gayadin, Umrao and 
‘Ratan all three in equal shares:” . 

Held, that it must be inferred that under a 
family arrangement, which cannot now be ques- 
tioned, the three brothers became jointly entitled 
as members of an undivided Hindu family to the 
property, although the Government grant was to 
Gayadin alone. 
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-KEDAR NATH v, RATAN SINGH, 


Appeal from the decrees of the Judicial 
Commissioner of Oudh, dated May 4, 1906. 

Messrs. DeGruyther, K. O. and Brown, for 
the Appellants. . 

Sir Robert Finlay, K. O. and Mr. Ross, for 
the Respondents. 

Judgment. 

Lord Macnaghten.—This is an appeal from 
the Court of the Judicial Commissioner of 
Oudh. It seems that before the annexation 
of Oudh two Estates, called Bohra and Sher- 
pur, belonged to an undivided Hindu family, 
the members of which then were three bro- 
thers, Gayadin, Umrao, and Ratan. They 
were born of different mothers, Gayadin was 
much the eldest, and a man of about middle 
age. He wasthe manager. The other two 
were minors. Umrao was quite young, and 
Ratan at the time wasa mere child, After 
the confiscation the Government was mind- 
ed to restore the family property, and a 
grant of it was either issued or in immediate 
contemplation, when it was discovered that 
Gayadin was in possession of a quantity of 
concealed arms. The property was again con- 
fiscated, and Gayadin was put in prison. 
Then Gayadin or his servants made disclosure 
of similar offences committed by other land- 
holders, and so induced the Government to 
look favourably on his ease. Ultimately the 
Government made hima grant of Sherpur, 
which in value was about equal to one-third 
of the whole family property. 
tl The question is:—Was Sherpur the self-ac- 
quired property of Gayadin, or was it the 
joint property of the three brothers? 

f Now Gayadin himself, when examined with 
a view to the preparation of the khewat of 
Ilaka Sherpur, stated that he and his two 
brothers were’ joint in equal shares,” and 
the khewat, which is signed by Gayadin 
Umrao, and Ratan (Umrao’s signature being 
affixed by Ratan), and countersigned by the 
presiding officer on the 24th September 1860, 
gives under the head ‘Shares of Proprietors,” 
and “Names of Zemindars,” “Gayadin, Umrao 
Singh, and Ratan Singh, sons of Bakht Singh, 
all three in equal shares.” Gayadin never 
disputed the right and title of his two 
brothers to a joint sharein the property. It 
would seem, therefore, that it must be inferred 
that under a family arrangenfent, which 
cannot now be questioned, the three brothers 
became jointly entitled as members of an un- 
divided Hindu family to the Sherpur Estate, 
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although the 
Gayadin alone. 

The three brothers continued to live joint 
antil a year or a year and a half before Gaya- 
din’s death which occurred in January 1889, 
In 1867 Umrao quarrelled with Gayadin, left 
the family home, and brought a suit for parti. 
tion. Ratan, too, brought a suit for partition, 
claiming one-third; but he remained with 
Gayadin and withdrew his claim. Umrao, on 
the other hand, continued his suit, making 
Gayadin’s widow a defendant, and there was 
a decree by consent, giving Umrao one-third 
of the Estate. Ratan made anarrangement with 
the widow, who had executed a Will in his 
favour, that she was to remain in possession, 
and that his rights were to be in abeyance dur- 
ing her life. Effect was given to this agree- 
ment when Ratan afterwards claimed one- 
third ina suit which he brought against the 
widow alleging that she was wasting the Estate. 

Gayadin’s widow died in 1896. In 1900, 
Umrao, with the assistance of his co-plaintiff, 
amortgagee, brought forward his claim, assert. 
ing that Sherpur was Gayadin’s self-acquired 
property. The Subordinate Judge of Sitapur 
decided in his favour ; but in the Court of the 
Judicial Commissioner this decision was re- 
versed, and the suit was dismissed. The 
jadgment was delivered by Mr. Chamier the 
Judicial Commissioner. “‘It appears to me,” 
said the learned Judge, “to be clear that 
Ratan Singh remained joint with Gayadin till 
the latter’s death, and then became entitled 
to two-thirds of the property. In my opinion 
the plaintiffs have altogether failed to prove 
that Gayadin died entitled to either two- 
thirds or one-third of the ‘Sherpur estate as 
separate property.” 

Their Lordships agree in that opinion, and 
they will, therefore, humbly advise His 
Majesty that the appeal should be dismissed. 

The appellants will pay the costs ofi the 
appeal. 


Government grant was to 


Appeal dismissed 


Solicitors : Messrs. T. L. Wilson & Co., for 
the Appellants. 
Solicitors : Messrs. Bariow,} 


Rogers and 
Nevill, for the Respondent. : 
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(s. c. 12 Bom. L, R. 833.) 
BOMBAY HIGH COURT. 
First Civic APPEaL No. 27 or 1909. 

February 28, 1910. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
BAPUJI SORABJI FRAMJ{[—PLatntire 
—APPFLLANT 
versus 
Tar CLAN LINE STEAMERS, Lrp.— 


DEFENDANTS— RESPONDENTS. 

Contract made in England—Governed by English law 
—Stoppage .in transit subject to the rights of 
pledgee for value of the bill of lading —Contract Act 
(IX of 1872), ss; 139, 144—Surety discharged to the 
estent of loss resulting from acts of the pronvisee. 


L contracted in England to sell 250 cases of tin . 


plates to M. The contract provided that delivery 
should be F. O. B. Newport in four or five weeks 
from the 12th of February 1907, terms of payment 
less 4 per cent. discount iu fourteen days. 

The goods were too late to be shipped in February. 


In March L enclosed to M an invoice for the goods - 


contracted for, which provided that no claim con- 
cerning these goods would be recognised unless 
made within 15 days from delivery to W. and Co., 
New port for shipment on M’s acconnt. 

W. and Co. were agents of L for the purpose of 
putting the goods upon the steamer under the con- 
tract for delivery F. O. B. and they were paid by L. 
for: that service. 

W. and Co. also did some work for M, for they 
obtained from the agents of the steamer the bill of 
lading relating to the 250 boxes supplied by L and 
250 belonging to M received from other suppliers. 

The plaintiff had business dealings with one B, 
selling gooda for him on commission. B had arranged 
with M a hardwaro consignment business to Bombay. 
B then arranged with the plaintiff to finance him 
and to sell Ms goods, The plaintiff's duty was to 
realise the goods and any short fall on realisation in 
the amount advanced was to be made good to plain- 
tiff in the first instance by M. failing which B. was 
to make it good as a guarantor. 

In order to carry ont these arrangements the 
plaintiff arranged with the National Bauk of Indin 
in London to finance the consignments that might 
be sent to the plaintiff! by M through B by paying to 
B 65 per cent. of the invoice valuo of the goods on his 
handing to the Bank complete shipping documents 
for the same, the Bank being bound to hand over the 
documents to the plaintiff in Bombay upon the 
terms existing between thom for that class of 
basiness and up to the amount of the cash credit 
allowed to him by the Bank. The piaintiff was 
also to be responsible to the Bank for any short fall 
in the advances made by them to B. 


On the 5th of April 1907, M delivered to B bills 
of lading and invoices for the said 500 boxes of tin- 
plates (of which 250 were supplied to M by L) to 
the plaintiff in Bombay and requested paymont of 
the advance of 65 per cert. upon the invoice value. On 
the same day B ackuowledged the receipt of the 
documents and enclosed his cheque for the required 
amount. B handed on the th April to the National 
Bank the documents for the 600 cases and requested 


payment of a cheque for the said amount. A cheque 
for the amount was sent to B on the 6th of April. 

On the 9thof April Las the unpaid vendor, notified 
the shipping company to stop the 250 cases supplied 
by him to Al. : yj 

The shipping documents were transmitted in the 
usual course of business to Bombay and were handed . 
to the plaintiff on the 29th of Aprilin exchange 
for a trust receipt of that dato, whereby plaintiff 
undertook to hold for the Bank the docaments and 
the goods and the sale-proceeds thereof as security 
for the payment of the said amount advanced by the 

auk, 

Tho goods arrived in Bombay on the 13th of May 
and the plaintiff duly presented the bill of lading for 
the 500 boxes of tin plates. The second defendants 
as agents for the owners stated that with referonce 
to the bill of lading they had been asked by L. in 
London to put a stop on 250 boxes marked F. E. L. 
S. The plaintiff then gave the second defendants the 
option of either delivering the whole consignment of 
509 boxes on presentation of the bill of lading or 
making good to him the amount of the advances 
paid by him on those goods. The second defendants 
enclosed a delivery order for 250 boxes to enable the 
plaintiff to take delivery; beyond that they were not 
prepared todo anything or accept any responsibility. 
The plaintiff having declined to accept anything but 
the full payment of theadvance or the full amount 
of the goods mentioned in the bill of lading, the 250 
boxes, which were not the subject of L’s stoppage 
order. were crontually sold and they realised about 
Rs. 600. 

On the plaintiff’s suit against the ship owners and 
their agents to recover the amount of advance with 
interest: 

Held, (a) that the contract having been made 
in England the obligations incidental to that 
contract must be decided according to the 
law of England. 

(b) That the clause in the invoice ‘that no claim 
concerning these goods can be recognised un- 
less made within fifteen days: from delivery’ 
was no part of the contract. The transit did 
not cease at Newport and L was entitled to 
stop the goods as he did after they had 
started on a voyage to Bombay: 

(e) Thatthe plaintiff was a pledgee for value 
of the bill of ladingand L's rightof stoppage 
in transit could only be exercised subject 
to the rights of the plaintiff. 

(d) That the shipowners, the Ist defendants, 
and their agents, the second defendants, were 
liable for conversion and that the plaintiff was 
entitled to join them both in the suit. As L 
had not offered to discharge the lien of 
£ 255-5-2,,L was not entitled to receive 
the goods. 

(e) That theutmost benefit which the defendants 
were entitled to obtain from the position of 
L as sureties was the right to the security 
of the 250 boxes which they were willing 
from the ontset should be received by the 
plaintiff, and which were, therefore, available 
for fale, in or towards, satisfaction of the 
advance made against the bill of lading. This 
follows from either section 189 or section 
144 of the Contract Act. The, plaintiff by 
refusing to take delivery of the 250 boxes 
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had omitted to do an act which his duty 
to the surety required him to do and to the 
extent to which that act had resulted in loss, 
the surety was discharged. 

(f) That the plaintiff was entitled to receive 
from defendants the difference between 
Rs. 2,000, the price which the 250 cases would 
have realized at a forced sale iu May 1907, 
and £ 235-5-2 calculated at 1s. 4d. per rupeo, 
with interest at 6 per cent. per annum. 

Appeal from the judgment of Macleod, J., 
in Original Suit No. 366 of 1905. 

Mr. Strangman (Advocate-General) with 
Mr. [nverarity and Mr. Cohen, for the Appel- 
lant, ; 

Mr, Robertson, wibh Mr. Lowndes, for the 
Respondents. ; 

Judgment.—-The frst question which 
has been argued in this case is whether at the 
time when Lloyd. and Co., gave a notice to 
the “Clan Macleod” at Liverpool on the 9th 
of April 1997, to stop the goods which they 
had despatched under a contract of sale to 
“Millerson & Co., the goods were in transit or 
had reached the possession of Millerson & Co., 
orany person on their behalf. 

The contract for the sale of the 250 cases 
supplied by Lloyd & Co., was made in 
England and the obligations incidental to 
that contract must be decided according to 
the law of England. 

Section 45 (1) of the Sale of Goods Act, 
1893, is as follows:— 


bo > . 
Goods are deemed to be in course of transit 


from the time when they are deliverad toa 
carrier by land or water or other bailee or 
custodian for the purposes of transmission 
to the buyer. until the buyer or his agent in 
.that behalf takes delivery of them from such 
carrier or other bailee or custodian.” s 
This appears to be a codification of the case 
law of England upon the subject. ` 


The appellants are the holders of a bill of 
lading issued by the agents of the “ Clan 
Macleod” in favour of Millerson & Co., 
acknowledging the shipment by them on 
board that steamer of 500 boxes of tin plates, 
of which 250 are the boxes which the vendors 
gave notice should be stopped in transit on 
the 9th April 1907._ 


The contract under which these goods were 
sold to Millerson & Co., provided that delivery 
should be F. O. B. Newport in feur or five 
weeks from the 12th of February 1907-——terms 
of payment less!4 per cent, discount in 
fourteen days. 


- designated in the contract for d 


On the 26th of February 1907, Millerson 
& Co., wrote to Lloyd & Ca., as follows :— 

Herewith we beg t> hand you instructions 
and marks for our shipment to Bombay. Woe 
have received a call from Messrs. Whit. 
tingham’s agents, who tells us that the goods 
were too late to be shipped on the boat leav- 
ing Newport on the 28th instant. We have 
instructed Messrs. Whittingham and given 
marks same as we give tO you. We hear 
from them that the next boat from Newport 
sails the third week in March, kindly have 
our order ready for this boat, and oblige,” 

To that letter wasappended a diagram of 
the mark to be put upon the cases by Lloyd 
& Co., which indicated that the cases were to 
beshipped to Bombay. 

On the 2nd of March, 1907, Millerson & 
Co., again wrote to Lloyd & Oo., :— 

We have this day received notice from 
Messrs. W. M. Whittingham that the next 
steamer leaving for Bombay is the “Clan 
Macleod” closing on the 30th inst. Kindly 
forward goods to them in time for a shipment 
by. this steamer and oblige.” 

On the 21st of March, 1907, Lloyd & Co. 
enclosed to Millerson & Co., an invoice for 
20 out of the 250 boxes contracted for of 
which the material parts are as follows: — 

No claim concerning these goods can be 
recognised unless made within 15 days from 
delivery to Messrs. W. M. Whittingham & 
Co. Newport for shipment on your account”, 

That was followed on 27th March by an 
invoice in the same terms relating to the fifty 
boxes remaining to make up the total amount 
contracted for. 

Messrs. Whittingham & Co., were the 
agents of Lloyd & Co., for the purpose of 
putting the 250 boxes upon the steamer under 
the contract for delivery F. O. B, and they 
were paid by Lloyd & Co., for that service, 
Itis, however, not disputed that Whittiaogham 
& Co., also did some work for Millerson & 
Co., for they ubtained from the agents of the 
steamer the bill of lading above referred to 
relating to the 250 boxes supplied by Lloyd 
& Co., and 250 belonging to Millerson & Co, 
received from other suppliers. Under 
these circumstances the appellants con- 
tend that the transit from Lloyd & Co , to 


the buyer ended at Newport, the place 


elivery. 
although Bombay had been men‘ioned sub, 
sequently to the sellers as being the ultimatg 
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destination of the goods. It is urged that the 
pill of lading shows clearly that the goods 
had reached the hands of an agent on behalf 
of the buyers who was required to do some- 
thing on account of the buyers in order to 
forward them to their ultimate destination, 
that it cannot be said that in obtaining the 
pill of lading Whittingham’s servant was the 
agent of the sellers, inasmuch as the bill of 
lading related to 250 boxes with which the 
sellers were in no way concerned. Reliance 
is also placed upon theclause in the invoice 
that no claim concerning these goods can he 
recognised unless made within fifteen days 
from delivery, that is, from delivery at 
Newport and itis said that the sellers cannot 
be allowed to say that all their obligations 
end within fifteen days from delivery at New- 
port, if for the purpose of transit the place of 
delivery is to be taken to be Bombay, With 
regard to this clause in the invoice it is to 
be observed that it is no part of the econ- 
tract. It is a warning of a kind which 
sellers often put in bills and invoices but 
it does not follow that it is anything 
more than a brutum fulmen, I£ this 
clause is eliminated from consideration, it is 
difficult to find any point relied upon by the 
appellants which was not also present in the 
case of Ex parte Golding Davis and Co., (1), a 
case which bears a singularly close re- 
semblance to that which we have now under 
consideration so far as the question of transit 
is concerned. There the contract was made 
between the suppliers and their buyers for 
delivery of 100.drums per month; shipment 
F. O. B. Liverpool, and the buyers actually 
had a branch at Liverpool. After the con- 
tract was madethe buyers’ Liverpool branch 
sent instructions to the suppliers to ship 100 
drums on board a named ship, for New 
York, then lying at Liverpool, The goods 
avere accordingly shipped by the suppliers. 
The whariinger’s receipts stated that they 
were received for shipment on board the ship 
on account of the buyers at Liverpool. That 
receipt was handed to the shipping brokers 
of the ship, who then procured the signature 
of the Master of the Ship to the bill of lading, 
the bill of lading stated that the goods were 
shipped by Taylors and Sons, who were buy- 
ers from the original buyers to be delivered 


unto order or to assigns ab New York, The 
(1) (1880) 13 Ch. D. 628; 42 L. T. 270; 48 W. R. 
481. 


original buyers having suspended payment, the 
suppliers served a notice of stoppage 
in transitu on the Master of the Ship, the 
ship’s agents and the brokers for the ship. 
The Registrar in Bankruptcy having held 
that the notice was of no effect on the ground 
that the bill of lading being in the name of 
sub-purchasers, the property in the goods was 
transferred to them and the transitus was at an 
end as between the suppliers and the original 
buyers when the goods were placed on board, 
and the bill of lading was made out, An 
appeul was preferred, and it was argued for 
the respondents that what took place was 
equivalent to a delivery of the goods to the 
original buyers at Liverpool, anda sending of 
the goods on a new transitus and that the 
signing of the bill of lading by the shipmaster 
in favour of the sub-purchaser was complete 
attornment. James L. J., however, said: 

“A mere transfer of a bill of lading or any 
other sale of the goods, though it transfers 
the whole property in the goods, does not 
determine the transitus, andit seems to methat 
the goods nowin question were clearly in tran- 
situ at the time when the transaction took 
place between Knight and Son and Traylor 
and Sons. They left the vendors’ warehouse 
for the purpose of their being put on board a 
ship which was to deliver them in New 
York. ‘That transitus was never altered and 
never ceased, because the goods have since 
been delivered in New Ycrk accordingly. 
There was atransitus continuing from the 
vendors’ warehouse to New York.” 


Cotton, L. J. said: 

“The journey indicated by the contract 
between the original vendor and the pur- 
chasers was still continuing, there had been 
no new or different journey indicated, and 
that entirely distinguishes the case from that 
which possibly was in the mind of the Re- 
gistrar, where on the original purchase one 
journey has been contemplated, but, in con- 
sequence of a contract between the original 
purchaser and the sub-purchaser he directs 
that the goods shall go to a different termi- 
nus. In such a case, of course, the right of 
stoppage in transitu is at an end, because 
what is done is equivalent to the original 
purchaser {aking possession of the goods and 
dealing with them by means of that posses- 
sion. It was urged by Mr. Winslow that 
what occurred in the presant case was equi- 


Vol. VIE] 


valent to that, but, in my opinion, that 
view cannot be sustained. I think that what 
was done had just the same legal effect as if 


the bill of lading had been made out in the’ 


name of the original purchasers, and hadthen 
been assigned by them to their sub-purchasers. 
There was nothing done by the purchasers to 
alter the destination agreed upon between 
them and the original vendors, no actual 
taking possession of the goods, and, in. my 
opinion, there was nothing which can be con- 
sidered as equivalent to their doing that and 
then starting the goods as from their posses- 
sion on a different and new voyage.” 

The décision in that case was attacked sub- 
sequently on a different point, but it has never 
been doubted that the judgment with regard 
to the question whether the transit had ended, 
were correct. In the subsequent case of Ew 
parte Falk (2), Baggallay, L. J. said: 

“ft desire to add that the doubts which in 
Ex parte Golding Davis § Co., (1) I said that 
I had entertained during the argument, turned 
entirely upon the special circumstances of 
that case. "My doubt was whether the goods 
bad not been delivered at Liverpool to 
Knight and Son, and then started on a 
fresh transitus. Upon consideration I was 
satisfied that that was not theright view of 
the facts.” 

Even if the position of Whittingham and 
Co., inthe present case were less equivocal, and 
if they had been employed solely on behalf 
of the buyer, and not on behalf of the sellers, 
it would’ not be conclusive in favour of the 
appellants’ contention, 

Mr. Justice Mathow in Bethell v. Clark (3) 
said: 

“The authorities show that although the 
fact that a person has been named by the 
buyer to the seller to receive the goods is 
som\evidence, itis by no means conclusive 
evid hce that the receipt by.that person is 
the e ‘d of the transit.” 

Fo. these reasons, we think, that the 
learned Judge of the lower Court was right 
jn holding that the transit did not cease at 
Newport and that Lloyd and Co., were entitl- 
ed to stop the goods as they did after they had 
started on a voyage to Bombay. e 


The next question which arises is whether 

(2) (1880) 14 Ch. D. 446; 42 L. T. 780; 48 W R 
785; 4 Asp. M. C. 280. 

(3) (1887) 19 Q. B. D. 560; 57 L.J. Q. B. 302; 20 
Q. B. D, 615; 59 L. T. 808; 36 W. R. 611; 6 Asp. M, C. 
346. 
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the right of stoppage exercised by Lloyd & 
Co., is limited by the existence of any 
rights in the plaintiffs. The proviso to 
section 47 of the Sale of Goods Act, 1893, 
is as follows: — 

‘Provided that where a document of title 
to goods has been lawfully transferred to 
any person as buyer or owner of the goods, 
and that person transfers the document to 
a person who takes the document in good 
faith and for valuable consideration, then, if 
such last mentioned transfer was by way of 
sale, the unpaid seller’s right of lien (or reten- 
tion) or stoppage in transitu, is defeated, and 
if such last mentioned transfer was by way 
of pledge or other disposition for value, the 
unpaid seller’s right of lien (or retention) or 
stoppage in transitu can only be exercised 
subject to the rights of the transferee.” 

Itis to be observed that the terms of that 
proviso do not apply to the fact of the 
present case, for here the bill of lading has 
not been “transferred” to any person as 
buyer or owner of the goods. It was issed by 
the agents of the ship to the buyers and 
by them endorsed as security for advances 
made. Itis, however, we think, clear that 
the position of a pledgee of a bill of lading 
issued on behalf of the ship to the buyer is 
not worse as against an unpaid seller stopp- 
ing in transitu than the position of a pledgee 
from a buyer of a bill of lading issued original- 
ly to the seller and transferred by him to 
the buyer of the goods. Thus in Kemp v. 
Falk (4), a case in which the rights of a 
pledgee of a bill of lading were given effect 
to in priority to an unpaid seller stopping in 
transitu, Lord Blackburn stated that bills of 
lading were made out, which were signed not 
as is usual by the Master, but by the ship- 
owner himself, and that Mr. Kiel (the buyer) 
got those bills of lading. 

The question then is whether the plaintiffs 
represented any interest acquired by way of 
pledge of the bill of lading. 

The plaintiffs had prior to 1906 business 
dealings with one Albert Bloch, selling goods 
for him on commission. In July 1908, Bloch 
arranged with Millerson & Co., a hardware 
consignment business to Bombay on terms set 
out in his letter of the 30th July 1906. ‘The 
business was to beat risk for account and 
debit of Millerson & Co., who were to consign 


(4) (1882) 7 A. C. 573; 52 L.J. Ch. 167; 47 L. T, 
454, 31 W. R. 125; 6 Asp. M,C. 1. 
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the goods. Millerson & COo., were to hand to 
Bloch complete shipping documents in ex- 
change for 65 per cent. of the amount of the 
invoice. Should the goods after deducting. all 
charges realise less than the 65 per cent. 
advanced, Millerson & Co., were to refund 
to Bloch any -short fall; on the other 
hand, any surplus that might arise was to 
be credited to Millerson & Co., in account. 
In consideration of Bloch putting Millerson & 
Co..in direct communication with his con- 
stituents in India and of his finaucing the 
business, his commission was to be 34 per 
cent. on the invoice value of the goods, to ba 
paid when the advance should be made. It 
was agreed that when account sales were 
rendered from India the goods would be charg- 
ed with the selling commission ete. of 34 per 
cent. in addition to Bloch’s commission as 
well as out of pocket and customary incidental 
expenses in India; interest at 6 per cent. be- 
ing charged on the sums advanced; all goods 
were to be sold on or before arrival, and in 
no case were any goods to remain unsold 
for a longer period than three months from 
date of shipment. Bloch theu arranged with 
“the plaintiffs to finance him and to sell 
Millerson & Co.’s goods. The terms of this 
business are set out ina letter addressed by 
the plaintiffs to Block dated the 23rd of 
November 1906. r 

“We now Keg to enumerate the terms of 
this business as settled by our Mr. K, 8. 
Framji and shall thank you to confirm same. 

“(1) You are to receive from the National 
Bank of India Ltd., on handing over to the 
Bank complete shipping documents of the 
goods shipped to us as consignments by 
Messrs. A. Millerson & Co., 65 per cent. of 
the invoice value of the goods. 

“(2) We are to realise these goods at best 
price that we can obtain for them at our 
discretion and render account sales for same. 
Should there be any shortfall in the amount 
advanced as above the same is to be made 
good to us by Messrs. A. Millerson & Co., 
in the first instance, failing which you are to 
make good the sameas you guarantee these 
friends. 

“(3) We are to deduct from the sale pro- 
ceeds all charges interest incurred upon the 
goods plus a commission of 33 per cent. on 
all goods (including -1 per cent. for fnance 
commission) and a commission of 24 per cent, 
(including finance) on all yarns. 


(4) We are to finance this business to 
such amounts and to such extent as we may | 
deem right. 

“(5) The above terms also apply to manu- 
facturers direct; business to India.” 

The second term is important. The plaint- > 
iffs’ duty was to realise the goods, and any 
short fall on realisation in the amount 
advanced was to be made good to plaintiffs 
in the first instance by Millerson & Co., 
failing which Bloch was to make it good 
as guarantor. 

In order to carry out these arrangements 
the plaintiffs arranged with the National 
Bank of India in London to finance the œn- 
sigament that might be sent tothe plaintiffs 
by Millerson & Co., through Bloch by paying 
to Bloch 65 percent. of the invoice value of 
the goods, où his handing to the Bank com- 
plete shipping documents for the same, the 
Bank being bound to hand overthe documents 
to the plaintiffs’ firm in Bombay upon the 
terms existing between them for that class of 
business and up to the amount of the cash 
credit allowed to them by the Bank. The 
plaintiffs were also to ba responsible to the 
Bank for any short fall in the advances made 
by them to Bloch. Lao 

On the 5th of April 1907, Millerson & 
Co., delivered to Bloch bills of lading and 
invoices for the 500 boxes of tin plates al- 
ready referred to shipped by “Clan Macleod” 
to the plaintiffs in Bombay, and requested 
payment of the advance of 65 per cent. upon 
the invoica value amounting to £255-5-2. 
On the same day Bloch acknowledged the 
receipt of the documents and enclosed his 
cheque for £255-5-2. That cheque was 
received by Millerson and Co., on the 6th of 
April, On the 5th April Bloch handed to the 
National Bauk the documents for the 500 
cases and requested payment of ‘a cheque for 
£ 255 5-2 being 65 per cent, of the invoice 
value. A cheque for this amount was sent 
to Bloch on the 6th of April. Oa the same 
day Millerson & Co., called a meeting of their 
creditors for the 12th of April and on the 
9th of April Lloyd & Co., notified the first 
defendants to stop the 250 cases supplied by 
them to Milgerson & Co. The shipping docu-- 
ments after being received by the defendants 
were transmitted in the usual course of 
business to Bombay and were handed to the 
plaintiffs on the 29th of April in exchange 


-for a trust receipt of that date, whereby the 
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plaintiffs undertook in consideration of the 
Bank handing to them the shipping docu- 
ments held as security for the payment ‘of 
£ 255-5-2 to land, store, and hold the 
‘goods until sale, and sell the goods as the 
agent or trustees of the Bank, and until such 
sale to hold the goods and afterwards the 
sale proceeds thereof, as the property of 
the Bank, and subject tothe Bank’s security 
thereon and to hand the proceeds of sale 
to the Bank advising them in respect of 
what shipment the payment was made, so 
that they might apply the payment to its 
appropriate advance undertaking that the 
proceeds of the goods should be treated by 
plaintiffs as belonging to the Bank and 
earmarked as the Bank’s property until the 
advance should be fully paid and satisfied 
by the plaintiffs, and the plaintiffs undertook 
that if the goods covered by. the trast receipt 
should not be sold for cash, or if in the case 
of any goods delivered against Bazar chits or 
promissory-notes, the Bazar chits or promis- 
sory-notes should not be realised in sufficient 
time to permit of the advance being paid at 
the due date, to hand to the Bank within 
sixty days the full amount of the advance 
money with interest at 7 per cent. running 
from the 6th of April 1907 up to the ap- 
proximate date of arrival of remittance in 
London, such payments to be made in sterl- 
“ing. 


We entertain no doubt that Bloch was the 
pledgee of the bills of lading from Millersons 
in consideration of the advance of £ 255-5-2; 
that the National Bank were pledgees of the 
bills of lading from Bloch in consideration 
of the advance to Bloch of that sum at the 
request of, and for and on account of, the 
plaintiffs, and that the plaintiffs were the 
holders of bills of lading under their arrange- 
ments with the Bank being bound to repay 
to the Bank the full amount of the advance 
made to Bloch by the 29th of June 1907. 
There is no questiori but that the plaintiffs 
fulfilled their obligations to the Bank by 
handing to them on that date a demand draft 
on London in return for which they received 
the shipping documents togethey with the 
trust receipt duly cancelled; and they were 
after that date the pledgees for value of the 


bill of lading if indeed they did not, being’ 


the transferees of the Bank’s rights in respect 
of the advance of [£ 255-5-2 as against the 


-~ deliver 250 boxes out of the 500 to 


defendants, occupy that position from the 
29th of April. 

The “Clan Macleod” arrived in Bombay 
on the 13th of May and the plaintiffs duly 
presented the bill of lading for the 500 boxes 
of tin plates. The 2nd defendants, how- 
ever, as agents forthe owners stated that 


‘with reference to the bill of lading they had 


been asked by Messrs. Lloyd & Co., in London 
to put a stop on 250 boxes marked F.E.L.S. 
The plaintiffs then by their letter of the 15th 
of May gave thé 2nd defendant the option of 
either delivering the whole consignment of 
500 boxes on presentation of the bill of lading 
making goodto them the amountof the 
advances “paid by them” namely £ 255-5.2 
on those goods. The 2nd defendant, how- 
ever, replied that they had been advised to 
Messrs. 
Glade & Co., and for the balance enclosed a 
delivery order to enable the plaintiffs to take 
delivery. The plaintiffs then by their soli- 
citor’s letter of the 18th of May pointed out 
that they had made an advance upon the 
whole of the 500 boxes constituting the con- 
signment and the bill of lading for all those 
boxes was assigned to them by way of pledge; 
that the advance was made in good faith; and 
that Llyod & Co., were not entitled even 
though they might be unpaid vendors to 
stop the goods in transit except on payment 


- or tender to the plaintiffs of the advance which 


had been made. The only reply from the 
2nd defendants was that they had given the 
plaintiffs a delivery order for 250 boxes out 
of the consignment under instructions from 
the owners of the steamer, and beyond that 
they were not prepared to accept any res- 
ponsibility, The plaintiffs having declined 
to accept anything but the full payment of 
the advance or the fullamount of the goods 
mentioned in the bill of lading, the 250 boxes 
which were not the subject of Llyod & Co.'s 
stoppage order ‘were eventually sold and 
realised about Rs. 600. 

It appears that the defendants refused 
delivery to the holders of the bill of lading 
under an indemnity received from Llyod & 
Co. But as they had not offered todischarge 
the lien of the defendants for £255-5-2 Llyod 
& Co., were not entitled to receive the 
goods, and the ship-owners, namely, the lst 
defendants and their agents, the 2nd defer- 
dants, are liable for conversion, and the plain- 
tiffs are entitled to join them bothin this 
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„guit: see Bates v. Pillings (5); Leslie v. Wilson 
(6). 

The next question which arises is: What 
is the amount of the liability ? The case 
“was argued on the footing that the defen- 
danis, though bailees, were entitled to seb up 
against the plaintiffs a jus tertii, namely that 
of Llyod & Co. It was urged on behalf of the 
defendants, and the argument found favour 
with the learned Judge, that assuming the 
plaintiffs at the date of suit to be the pledgees 
of bills of lading the liability of the defen- 
dants is nil, because the plaintiffs had other 
.means of securing payment of the advances 
made by them through the National Bank to 
Bloch. In support of this argument the case 
of In re Westzinthus (7) has been referred to. 
In that case the contest was between the 
unpaid seller of certain oil and the assignees 
of the bankrupt buyers. The pledgee of the 
bills of lading for the oil had held a quanti- 
ty of other goods of the buyers all of which 
he had realized for a sum in excess of the 
advances made by him, and the point which 
was decided in the case was whether the 
goods of the unpaid seller could be brought 
into the bankrupt buyers’ estate for distribu- 
tion among their creditors when the pledgee 
of the bills of lading, who was the only person 

having a right superior to the unpaid seller, 
had already been satisfied out of the 
bankrupt’s own assets. 16 was held that once 
the pledge had been satisfied, the goods or 
their value must bs restored to the unpaid 


seller. a 
The contention that the plaintiffs are 
bound to realise and enforce all other 


securities at their disposal before resorting to 
the goods of Lloyd & Co. mentioned in the 
bill of lading, is based upon a passage in 
the judgment of Lord Denman where he says: 

“Tt then Westzinthus had an equitable 
right to the oil, subject to Hardman’s lien 
thereon for his debt, he would, by means 
of his goods, have become a surety to Hardman 
for Lapage’s debb and would then have a 
clear equity to oblige Hardman to have 
recourse against Lapage’s own goods, de- 
posited with him, to pay his debt in case of 
the surety; and all the goods, both of Lapage 

(5) (1826) 6 B. and O. 88; 9 D. and R. 44;5 L. J. 


O. 8.) K. B. 40. 
( (6) (1821) 6 Moore’ s Report 215 ; 8 Br. and R. 171; 


23 R. R. 605. 
(7) (1888) 5 B. & Ad. 817; 2 N. and M. 644; 3 L. F, 


K. B. 56, 


and Westzinthus, having been sold he 
would have a right to insist upon the 
proceeds of Lapage’s goods been appropriated 
in the first instance to the payment of the 
debt.” 


. The learned Judge in the lower Court 
treating Lloyd & Co. as sureties has held 
that any loss which may have been suffered 
by the plaintiffs owing to their inability 
to apply the proceeds of the goods stopped 
by Lloyd & Cu. in satisfaction of their 
advance upon the bill of lading can be 
made good by charging Bloch for the same 
in account. He says that the plaintiffs have 
actually debited Bloch in account with the 
amount of advance. We have been unable to 
find in the evidence anything to support 
this statement. The plaintiffs’ clerk 
Anandrao Harishankar states: “We have not 
got back the advances made on the 500 cases 
in suit.” Similarly Bloch has not recovered 
the amount of his advance from Millerson & 
Co. He states that at the time when Miller- 
son & Co. suspended payment the amount 
due to him for advances was £ 746 14-0 
including the advances of £255 against the 
bil of lading. He also says that he thinks 
he will be a loser on the whole business with 
Millerson & Co.; that although he had bought 
the estate (meaning thereby the margins 

payable to Millerson & Co. on realisation) 

it has turned out a failure. If, however, we 
assume that the plaintiffs have debited 

Bloch in account with the amount advanced ` 
against the bill of lading there is nothing 
to show that they have recovered it or will 

recover ib without objection from Bloch: it 
is not clear how Bloch is liable in respect 
of it under the terms of his agreement with 

the plaintiffs so long as they have not 

realised the goods against which the advances 

were made, for Millerson & Co. were to be 
responsible for any short fall on realisation 

in the first instance, and Bloch was to be liable 
on their default for the same short fall. 

Bloch as a guarantor weuld be entitled to 

insist that the goods the sale of which was 

contemplated should be realised before he 
could be charged with liability. Again, even 
if Bloch is tiable to the plaintiffs in respect 
of the advance it does not appear to us 
that Lloyd & Co. would be entitled to any 
remedy against Bloch, as they have not paid 
or performed all they were liable for as 
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sureties, sée Contract Act, section 140, The 
utmost benefit, we think, which the 
defendants are entitled to obtain from 
the position of Lloyd & Co. as sureties 
is the right to the security of the 250 
boxes which they were willing from the 
outset should be received by the plaintiffs 
“and which were, therefore, available for sale 
in or towards satisfaction of the advance 
mad? against the bill of lading. This, we 
think, follows from either section 139 or sec- 
- tion 141 of the Contract Act. The plaintiffs 
by refusing to take delivery of the 280 
boxes have omitted to do ‘an act which their 
duty to the surety required them to do, and 
“to the extent, to which that act has resulted 
in loss, tha surety is discharged. 

Now the value of the 250 cases not shipped 
by Lloyd & Co. was according to the invoice 
£ 194-15-10. The goods were sold during 
the progress of the suit in February 1909 for 
Rs. 1,625-8 0 from which Rs. 1,022-13-7 
were deducted for custom duty, Port Trast 
and King’s warehouse charges, leaving a 
surplus of Rs. 602-11-5. 

We do not think that it can be fairly 
assumed against the plaintiffs that the 
foll invoice value would have been realised 
upon a forced sale of the 250 boxes in order 
to ease the surety. At the same time it 
may be that the sale in February 1909 is 
not a fair criterion of the price, the goods 
would have realised, if they had been 
sold at once after their arrival in May 1907. 
In the absence cf evidence upon the point, 
we allow Rs. 2,000 at the price which might 
have been realised at a forced sale in 
May 1967; and of that sum Rs, 602.11-5 
is in the hands of the Collector of Customs. 

16 is obvious that this amount of Rs. 2,000 
is not sufficient to discharge the claim of the 
plaintiffs for £ 255-5-2 and interest at 6 per 
cent. per annum, and no offer or tender has 
been made by the defendants in respect of 
the plaintiffs’ claim. i 

We, therefore, hold that the plaintiffs 
are entitled to recover from the defendants 
the difference between Rs. 2,000 and 
£255-5-2 calculated at ls. 4d. per rupee 
with interest at 6 per cent. per annum and 
costs properly incurred in the realisation 
of their security. They are, however, not 
entitled to recover such costs as are 
attributable to their unsuecessful conten- 
tious upon the issue of stoppage in transitu, 
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Thess costs we assess at one-third in each 
Court. 

We, therefore, reverse the decree of the 
lower Court and decree that the defendants 
do pay to the plaintiffs the sum of 
Rs. 1,828-14-0 with interest thereon at 6 
per cant. per annum and two-thirds of the 
costs of this suit throughout. The respon- 
dents must assign to the appellants the 
Rs. 602-10-7 in the hands of the Collector of 
Customs. 

Decree reversed. 

Solicitors for Appellants: Messrs, Orzzgce, 
Blunt & Caros. 

Solicitors for Respondents: Messrs. Craw- 
ford, Brown § Co. 





(8. c. 12 Bom. L. R. 569.) 
BOMBAY HIGH COURT. 
First Crvin Appeat No. 47 or 1909. 
April 6, 1910. 

Present:—Sir Basil Scott, Kr., Chief 
Justice, and Mr, Justice Davar. 
HORMASJI KUARSETJI SETHNA— 
APPLICANT—APPELLANT 
versus 
DHANJISHAW RATANJI LALCACA— 

RESPONDENT. 

Witl—Probate—Burden of proof—Exelusion of clause 
not proved. 

That the testator did know and approve of the 
contents of the alleged Willis part of the burden of 
proof assumed by every one who propounds the 
document as a Will. = 

Where the executors fail to prove that the testator 
gave instructions for a particular clause in the Will, 
the Will may still be admitted to probate omitting the 
said clause. 

There is no p.,esumption that a Parsi lady will leave 
her property to her heirs on an intestacy in preference 
to exercising her powor of testamentary disposition. 

Appeal from the order of the District Judge, 
Surat, in Miscellaneous Civil Appeal No. 89 of 
1907. ; 

Messrs. Jafferbhat and Desai, instracted 
by Messrs. Hdgelow, Gulabchand and Oo, for 
the Appellant. 

Mr. Bahadurji with him Mr. Ratanlal Ran. 
chhoddas, for the Respondent. 


Judgment.—This is an appeal 
from the decision of the District Judge of 
Surat, who disallowed an application for 
probate of the Will of one Aimai, a Parsi 
lady who died on the 3rd of May 1907, 
and who is alleged to have made the Will ii 
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question dated the 8th of March 1907. 
She left a husband who was the opponent 
in the application for probate and a daughter 
aged one year and a halt. The property, 
which she purported to dispose of, was 
a sum of Rs. 15,060, inherited from her 
father. By the Will she purports to bequeath 
the whole of it for the benefit of her 
daughter, providing that during her daughter's 
minority her executors shall hand over the 
interest of the property so far as may be 
necessary for her maintenance to the 
person with whom her daughter may be, 
that is, either her mother or her husband 
or any other member of the family, and 
that after the daughter attains her nineteenth 
year, the whole of the property should be 
handed over to her. Then the Will proceeds 
as follows: — 

“Should, God forbid, my daughter Gulbai 
die before attaining her nineteenth year, 
my executors shall give my property 
aud assets, that is, whatever may remain 
over after deducting all expenses, to my 
respected mother Ratanbai Hormasha, or 
shall divide and give the same to her heirs 
in equel shares.” 

“7. I donot see the necessity of giving 
anything whateverout of my punji to my 
husband Dhanjisha. But, as mentioned above, 
I give the whole of my punji to my and his 
only daughter Gulbai...” 


The learned Judge was unable to hold 
that the Will was not signed by the testatrix. 
Tie did not find himself in a position to 
disbelieve the evidence of the witnesses who 
proved the signature, but he held that it was 
ineredible that the testatrix should have 
given the go-by to her husband and should 
have had her Will prepared by her father’s 
brother. He seems to have started with the 
presumption that no Parsi would, under 
ordinary circumstances, exercise her unfettered 
power of testamentary disposition to the 
prejudice of her heirs on an intestacy, and 
he seems to have assumed that because the 
executors, named in the Will had not been 
communicated with before their names were 
entered as executors that was a circumstance 
which threw suspicion upon the genuineness 
of the Will. ` 


We are of opinion that thereis no presump- 
tion that a Parsi lady will leave her property 
to her heirs on an intestacy in preference 
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to exercising her power of testamentary 
disposition. 

We are also of opinion that there is nothing 
suspicious in the fact that the executors 
were not communicated with before their 
names were entered as executors in the Will. 
This circumstance which aroused suspicion in 


-the mind of the learned District Judge being 


eliminated, we will now consider whether, 
having regard to the rest of the evidence in 
the case, the lower Court was right in declin- 
ing to allow probate of the Will. ; 

The Will is said to have been prepared 
upon the instructions of the testatrix herself. 
This is proved by Sorabsha, her uncle, with 
whom she was living at the time and is | 
corroborated by the statement of his son. 
Framroz who was a pleader and was asked | 
to draw up a Will in accordance with her > 
instructions. Her mother Ratanbai also 
gives evidence as to the intention of Aimai 
in making a Will. She saysthat Aimai said, 
“All that I have got from my father and 
all other things belonging to me I am going 
to make over the same in favour of my 
daughter.” 

The instructions given by Aimai to Sorab- 
sha ag stated by him were that she was going’ 
to make a Will and to give all her properties 
to her daughter. 


The attesting witnesses, who were two 
Brokers 
Dadina, have given evidence which, as above 
stated, the learned Judge does not disbelieve, | 
that they attested the execution of the Will 
by Aimai at her request, and that she stated 
that the Will was her Will. | 


We do not think that there is anything. 
improbable in the statement that Aimai 
wished to dispose of the property received 
from her father in favour of her infant 
daughter. Her husband was fairly well-to-do, 
having the position of a Post Master in the 
Postal Service. Nor do we think that there 
is anything improbablein the story that a 
certain amount of secrecy was observed in 
the preparation of the Will, for, although the 
testatrix is shown to have been on good 
terms with her husband, she may have been 
unwilfing to run the risk of offending him 
by making to his knowledge a testamentary 
disposition exclusively in favour of her 
daughter, and, therefore, she may have taken ` 
the opportunity of residing separately from 


of Bombay named Madan and ~ 
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lim in tke house of her uncle to have a 
Will prepared by her pleader cousin, 

We, therefore, hold that the learned Judge 
was not right in refusing probate in its 
entirety of the Will propounded. 

The question, however, remains whether 
the executors have dischargel the burden 
of proof assumed by them in propounding 
the Will. 

Tt is laid down by Lord Penzance in Cleare 
and Forster v. Cleave (1), 

“That the testator did know and approve 
of the contents of the alleged Will is, therefore, 
part of the burthen of proof assumed by every 
one who propoundsit asa Will. This burthen 
is satisfied, prima facie, in the case of a com- 
petent testator, by proving that he executed 
it. But if those who oppose it succeed by a 
cross-examination of the witnesses, or other- 
wise, in meeting this prima facie case, the 
pa `y propounding must satisfy the tribunal 
a^rmatively that the testator did really 
kow and approve of the contents of the 
Will in question before it can be admitted to 
probate.” 

Now the challenge put forward by the 
opponent has made it necessary for the 
executors to adduce evidence of the instruc- 
tions given by the testatrix before the pre- 
paration of the Will, and it is to be observed 
that the statement of those instructions both 
by Sorabsha and by Ratanbai and the 
corroborative statement of the pleader 
Framroz do not suggest any instructions for 
the concluding clause of the Will which 
provides that inthe event of the death of 
her daughter before attaining her nineteenth 
year the whole of the property shall go to 
her mother Ratanbai or be divided among 
Ratanbai's heirs in equal shares. This seems 
to be a very unnatural provision, and there is 
no evidence whether any instructions were 
given with regard to it. Having regard to the 
fact that the Will was prepared with the 
assistauce of Ratanbai’s brother-in-law and 
nephew, the suspicion arises that the con- 
tingent remainder may have been created at 
the suggestion of Sorabsha; at any rate, the 
executors have not proved that the testatrix 
did give instructions for that clguse, and 
having regard to the evidence that she was 
in the last stage of consumption and lying in 
bed very weak, we think it is by no means 


(1) (1869) 1 P. & D. 686 at p. 657;38 L. J. P. 81; 
20 L. T. 497; 17 W. R, 687. 
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improbable that the terms of that clause, 
occurring as it does after the provision made 
for the danghter, escaped her notice. 

We are, therefore, not prepared to admit 
the Will to probate with that clause, and, 
following the course adopted in In the Goods 
of Thomas Daune (2), we set aside the decree 
of the lower Court and admit the Will to 
probate omitting clause 6, 

Costs of both parties to come out of the 
estate. 


(2) (1862) 2 Bw. & T, 590. 


(s. c. 12 Bom. L. R. 573.) 
BOMBAY HIGH COURT. 
First Civie Arrear No. 207 or 1907. 
June 16, 1910. 
Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
LALU DAYAL—FLAINTIFF—ÅPPELLANT 


versus 
LALU GOPAL—Derenpant—Responpent, 

Bhagdari Act (V of 1862) —Tillage Bholav ~Vighotia 
village—Change of tenure for administrative purposes— 
Effect on rule of succession to the property in village— 
Hindu Law—Special custom. 

Bholay, a village inthe Broach District, was an 
ordinary tighotia village. In 1833 or thereabouts 
Bholav became a Bhagdari village, and the conversion 
amounted to nothing more than a change of tenure 
effected by tho Government for mero administrative 
convenience: 

Held, that the change so effected could not be held 
to have carried with ib the abrogation of the ordinary 
principles of Hindu Law by which the parties, resi- 
dents of the village, were governed before 1883; in 
other words, the change was never intended, and did 
not operate, to upset the existing law of succession 
so as to confer on agnates thenceforth rights which 
they had never possessed, and to deprive daughters 
and their sons of rights which till then they had 
always enjoyed, 


Appeal from the order of the first class 
Subordinate Judge at Broach, in Suit No. 
852 of 1907. 

Mr. Setalvad, with him Mr. G. K. Parekh, 
tor the Appellant. 

Mr. G. S. Rao, for the Respondent. 

Judgment.—tThe controversy here, 
so far as we are now concerned with it, turns 
upon the question of the right of succession 
to one Nagar Valabb, and the relation 
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between the parties is shown in the following 
table — 


First wife==Valabh==Second wife 


INDIAN 


Kuverji N agar: B enji 
| 
Dayal Bai Rakni 
Lalu (plaintif). Nagji. 


The plaintiff sued for a declaration that a 
deed of mortgage executed in 1857 by Bai 
Benji in favour of a deceased uncle of the 
defendants was null and void. He prayed for 
recovery of possession of the mortgaged 
property and offered to-redeem the mortgage, 
if it should be held to be good in law. He 
alleged that the property originally belong- 
ed to Nagar Valabh and consisted of Bhag 
and Gamotia lands and houses and Gabhan 
building sites. He claimed to be Nagar’s 
heir in preference to Bai Ratan’s son, Nagji, 
on the ground of a special custom apppli- 
eable to Bhagdari Villages in the District, 
that is, the Broach District, under which 
custom he, as a pitrai male relative of Nagar, 
was entitled to succeed to the exleusion of the 
daughter’s son. The mortgage and the rela- 
tion between the parties were admitted by 
the defendants, who, however, resisted the 
claim upon several grounds ; of these the only 
pleas now pertinent werea denial that the 
special custom alleged in fact prevailed in 
the village, Bholav, and a denial that the 
custom, even if proved otherwise, could be 
held applicable to Bholav in the special cir- 
cumstances in which that village acquired its 
Bhagdari character. This latter point was 
found in the defendants’ favour by the learned 
Subordinate Judge, who accordingly dismiss- 
ed the suit. Upon the former point the Sub- 
ordinate Judge came to the conclusion, though 
not without some hesitation, that, except for 
the particular circumstances in which Bholav 
became a Bhagdari village, it would have been 
proper to apply to it the special custom upon 
which the plaintiff relied. 

From this dismissal of his snit the plaintiff 
now appeals, and during the course of the 
argument we intimated to his counsel, Mr. 
Setalvad, that we desired to hear him only 
on the question whether the alleged custom 
was proved and was applicable to Bholav, 
as we were disposed to think that upon this 
point the lower Court's decision was right. 
Having taken time to consider our judg- 
ment, we are still of the same opinion. 


‘covery of their several liabilities 
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Ii is admitted that no instance of the 
observance of the special custom has ever 
occurred in Bholav itself, but the plaintif 
contends that the evidence of its prevalence 
in certain adjacent villages, js, under the 
authority of previous cases decided by 
this- Court, sufficient to compel its application 
to Bholay. The defendants reply that Bholay 
is not such a Bhagdari village as was con- 
templated in the earlier decisions, and that 
no valid ground exists for overriding the 
general law of the parties in this case. It 
seems to us, as it seemed to the learned 
Subordinate Judge who has discussed the 
question with great care, that the defendants’ 
contention must prevail. The cases on 
which the plaintiff relies are Bai Khedu v. 
Dasu Sale (1) and Pranjivan Dayaram v. Bat 
Reva (2), and these-cases do, no doubt, go so 
faras tolay down that there would usually 
bea presumption in favourof the enstom in 
the caseof an ordinary Bhagdari village in 
the Broach District. But the judgments 
show that this decision was mainly based 
npon certain passages in Colonel Monier 
Williams's “Memoir of the Zilla of Baroche,” 
published in 1820, where that officer, as the 
result of his inquiries into the then prevailing 
customs of Bhagdars, says: “ Daughters do 
not inherit the lands. If the Bhagdar dies 
without a son, the nephew or nearest male 
relations take the lands after the death of the 
widow.” Thus the only villages which were 
in the contemplation of the Courts when the 
cases cited were decided were those Bhagdari 
villages in which, so far back as 1820, the 
Bhagdari tenure and the special custom were 
found existing as immemorial usages. That 
being so, the decisions have, we think, no 
relevance to the village of Bholav. For 
Exhibits 157, 195, 299 and 300 prove that it 
was not till 1833 or thereabouts that Bholav 
became a Bhagdari village, and the conversion 
amounted to nothing more than a change of 
tenure, effected by the Government on the 
application of Nagar and his brother for 
the more convenient ascertainment and re- 
to the 
Government, Prior to this executive order 
altering the tenure on which the village lands 
were held? there can, we think, be no doubt 
that the village was an ordinary vighotia or 
rayatiwart village; the presumption in favour 

(1) 5 B.H. C. R. 128. : 

(2) 5 B. 482. 
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of that view would be almost overwhelming, 
and itis further supported by direct evidence 
appearing in the Exhibits to which we have 
referred. In these circumstances we can 
attach uo importance to the neutral fact that 
certain lands are designated as gamotia in the 
dvouments of 1833. We are satisfied that 
the Judge below was right in holding that, 
prior to 1833, Bholav was an ordinary véghotia 
village, and that the change of tenure occur- 
red in 1833 in the cricumstances we have 
mentioned. But that change, imposed on the 
village ab extra for mere administrative con- 
venience, cannot be held to have carried with 
it the abrogation of the ordinary principles 
of Hindu Law by which the parties were 
governed before 1833; in other words, the 
change was never in'ended, and did not 
operate, to upset the existing law of suc- 
cession so as to confer on agnates thenceforth 
rights which they had never possessed and 
to deprive daughters and their sons of rights 
which till then they had always enjoyed. 
No such view receives any countenance from 
the Bhagdari Act, which was enacted for 
wholly different purposes, and no sech effect 
can be imputed to the orders of the Govern- 
ment sanctioning the change of tenure. It 
may be observed further that no opportunity 
or occasion has arisenin Bholav for any de- 
parture from the ordinary Hindu Law; for 
that law governed in 1833 when the Bhagdari 
system was applied, and Nagar’s widow, 
Benji, survived till 1902. 

For these reasons we argee with the Judge 
below in thinking that the special custom 
set up by tha plaintiff has no application to 
this village. ; 

In this view of the case it becomes un- 
necessary to consider whether tbe custom 
ought to be held proved if Bholav were an 
ancient Bhagdhari village, so as to fall with- 
in the description in Colonel Monier Wil- 
liams’s Memoir. And any discussion of this 
question would, we think, be unprofitable, 
since it could proceed only on the assumption 
that the status of this village is precisely 
what we find it not to be. Having regard to 
the history of the introduction of the 
Bhagdari system in 1833, we have no hesita- 
tion in finding that the evidencg as tothe 
prevalence of the custom in ancient Bhag- 
dari villages in the vicinity, affords no good 
ground for supposing that the custom ever 
existed in Bholay. 
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We affirm the lower Court's decree and 
dismiss this appeal with costs. 
Decree confirmed, 





(3. c. 12 Bom. L. R. 577.) 
BOMBAY HIGH COURT. 
First Civin Appear No. 1 or 1508. 
June 23, 1910. 

Present:—Sir N. G. Chandavarkar, Judge, 
and Mr. Justice Heaton. 
YELLAPPA RAMAPPA KURI— 
Derenxpant-—APPELLANT 
Zersus 


MARLINGAPPA CHAVADAPPA— 


Prhaintirr-—Responpent. 

Bombay Act (XIof 1852)—-Shet sanadi discharged 
without fault—Land left in his possession subject to 
survey assessment, effect of-—Interference by Collector. 

Under the rules having the force of law under the 
Bombay Act XI of 1852, the shet sanadi service 
required of B’s branch of the family, on the death of 
B, a shet sanadi, was dispensed with on the ground 
that there was no necessity for it; full survey assess- 
ment was imposed upon the land, and B’s heir wag 
allowed to remain in possession, subject to the survey 
assessment. After that no further demand for service 
could be made from the person let into possession on 
that condition. 

The Collector, however, also entered the land of B 
in the appellant’s name in the revenue records as a 
shet sanadi holding, and ordered a portion of the 
amount of the assessment payable by B’s heir to be 
paid to the appellant for his services as a shet sanadi. 
He had held the office of shet sanadi independently 
of this land in B’s life-time: 

Held, (1) that all that was done was that the 
appellant’s remuneration for shet sanadi service was 
increased, and the enhanced amount was made payable 
not from the land in dispute, but out of the assoss- 
ment payable to Government by its occnpant. That 
was an arrangement between tho appellant and 
Government, which could not prejudice the rights of 
B’s heir in the absence of any law affecting that right; 

(2) that the action taken under the rnle had in law 
the effect of converting the land from a shet sanadi 
watan into a ryotwari holding and investing, the hold- 
er of the land with the rights of an ordinary occu- 
pant, entitled to it so long as he paid the survey 
assessment, 

(3) that the mere entry in the appellant’s name could 
not affect that right or preserve thatas a watan, 
which in virtue of the action of the authorities under 
or on the analogy of the rule, had ceased to partake 
of that character. 


Appeal from the decision of the District 
Judge of Dharwar, in suit No. 2 of 1906. 
Facts.—One B,a registered shet sanadi,® 








* A shet sanadi is one holding sanad or grant of 
land for military service, applied specially to a Jocal 
militia acting also as police and as garrisons of forts ; 
also an assignment or grant of revenue of land for 
certain service ; the assignment, as well as the office, 
may be hereditary. 
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originally held the land in dispute. 

On B’s death, the grant wasfresumed, but 
the Government allowed the lands to remain 
in possession of B’s widow on condition of 
her paying full survey assessment on the 
lands. 

The appellant (defendant No. 2) was ap- 

. pointed as the new shet sanadi in respect of 
these lands, though he held that office inde- 
pendently of these lands in the life-time of B. 
Defendant No. 2 was remunerated by the 
payment to him of a portion of the assessment 
payable by B’s heir. Subsequently B’s widow 
sold the lands to plaintiff and placed him in 
possession. The Revenue authorities finally 
decided that the lands should be resumed 
from the plaintiff and made over to defen- 
dant. On this, plaintiff brought n suit for 
possession. The first Court gave plaintiff a 
decree, and defendant No. 2 thereupon ap- 
pealed to the High Court. 

Mr. GŒ. 5. Rao, for the Appellant. 

Mr. D. A. Khare, for the Respondent. 

Judgment.—lIt has not been con- 
tended before us nor does it appear to have 
been contended in the Court below by either 
of the defendants, that the 'orders passed and 
the action taken by the Collector in con- 
sequence of those orders in 1865 were illegal. 
One of the rules then in force and having the 
force of law under Act XI of 1852 provided 

-_ that, in case of the discharge of a shet sanadi 
without fault, but because his service was no 
longer required, his shet sanadi land should 
be allowed to remain in his possession subject 
to the survey assessment, and that no further 
demand could be made. And this is substan- 
tially what the Collector did in respect of 
the land in dispute on the death of Bashya 
jo 1865. The shet-sanadi service required 
of Bashya’s branch of the family was 
dispensed with upon the ground that there 
was no necessity for it; full survey assess- 
ment was imposed upon the land; and 
Bashya’s heir was allowed to remain in 
possession, subject to the survey assessinent. 
After that, no further demand could be 
made from the person let into possession on 
that condition. Both the order passed and the 
action taken under the rnle had in law the 
effect cf converting the land from a shet 
sanadi watan into a ryotward holding, and 
investing the holder of the land with the 
rights of an ordinary occupant, entitled to 
it so long as he paid the survey assessment, 


INDIAN CASES. 


[1910 


But it is urged for the appellant, who was 
the second defendant in the Court below, 
that in 1865 the Collector also entered the 
land in the appellant’s name in the revenue 
records as shet sanadi holding and that he 
also ordered a portion of the amount of the 
assessment payable by Bashya’s heir to be 
paid to the appellant for his services as a shet 
sanadi. The appellant's pleader has not been 
able to show why the land was entered in 
his client’s name in the revenue records asa 
shet sunadi watan, contrary to the implica- 
tion of the rule just mentioned. The action 
taken under that rule conferred a certain 
right upon Bashya’s heir ; and the mere entry 
could not affect that right or preserve that as 
a watan which, in virtue of the action of the 
authorities under or on the analogy of the 
rule, had ceased to partake of that character. 
The land was not made over to the appellant ; 
nor were its profits as such charged with the 
remuneration for his services as a shet-sanadt, 
He had held the office of shet sanadi inde- 
pendently of this land in Bashbya’s life-time ; 
and on the latter’s death all that was done 
was that his remuneration for that service 
was increased and the enhanced amount was 
made payable, not from the land in dispute, 
but ont of the assessment payable to Govern- 
ment by its occupant. That was an arrange- 
ment between the appellantand Government, 
which conld not prejudice the rights of 
Bashya’s heir in the absence of any law affect- 
ing that right. 

The proceedings adopted by the Collector in 
1688 and in 1905, on which the appellant 
relies in support of his case, were on the 
supposition that what was done in 1865 on 
Bashya’s death had the effect of continuing 
the land in dispute as one reserved for 
shet sanadi service. That was not its effect, 
and the proceedings in question were in our 
opinion ulira vires of the Collector. 

This is the conclusion arrived at by the 
learned District Judge in his lucid judgment, 
and we entirely agree with him. 

His decree under appeal must be confirmed 
with costs. 


Deeree confirmed. 
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(s. c. 12 Bom. L, R, 582.) 
BOMBAY HIGH COURT. 
Seconp Crvin Aresar No. 155 or 1907. 
April 12, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
VITHAL NARAYAN KARANDIKAR— 
Pratnriry—-A PPELLANT 
verses 
MARUTI NARAYAN KALE—Durenpant 


— RESPONDENT. 

Construction of document—Award creating right of 
pre-emption—Court-sale mol affected-—Pre-emption. 

An award, under which certain family property was 
divided, provided that in case of a sale by any of the 
co-sharers of his portion of the house of residence, he 
should sellit to his co-sharers, and that he should not 
sellit to an outsider until the expiration of two months 
from the date of notice in writing saying that they 
(co-sharers) were not willing to buy it: 

Held, that the correct interpretation of the award 
was that the torm of pre-emption was contemplated 
to attach to sales made privately and willingly, and 
not to Court-sales made in execution of a decree 
against one of the co-sharers. 


Appeal from the decision of the Joint 
First Class Judge, A. P., at Poona, confirm- 
ing the decree of the First Class Subordinate 
Judge of the same place, in Civil Suit 
No. 178 of 1904. 

- Mr. S. V. Bhandarkar, for the Appellant. 
E Mr. M. V. Bhat, for the Respondent. 

Judzgzment.—tIn this case the plain- 
tiffs sue as heirs of Narayan Govind 
Karandikar to have it declared that a. pur- 
chase at 9 Court sale by the third defen- 
dantis not binding upon them. They bised 
their claim upon the fact that by an award 
under which certain family property was 
divided between their father and his two 
c)-sharers, of whom one is tha judgment- 
debtor, it was provided that in case of a 
sale by any of the co-sharers of his portion 
of the house of residence, he should sell it 
to his ca-sharer for the aforesaid price of 
Rs. 1,800, that he should not sell it to an out- 
sider until the expiration of two months from 
the date of a notics in writing saying that 
they (co-sharers) were not willing to buy it. 


lt was held by the first Court that the 
correct reading and interpretation of the 
words “if any one should have occasion to sell 
his share of the house of residence” was, that 
the term of pre-emption was contemplated to 


INDIAN CASES. 


663 
BASLINGAPPA V, DHARMAPPA, 


In the lower appellate Court the same cone 
clusion was arrived at upon the authority of 
Shaikh Ferasnt Ali v. Ashootosh Roy Singh (|), 
where the learned Judges say, the only other 
privilege which the brothers had left to them 
under the ikrar was the right to become 
purchasers by pre-emption of Mahabharut’s 
share in the event of Mahabharut selling, 
but Mahabharut has not sold his share, It 
has been sold, itis true, but by the action of 
the Court in execution of a decree passed 
against Mahabharat, which is quite a 
different thing. Moreover, if the plaintiffs 
Ashootosh and Joykishen wished to purchase 
their brother’s share they could easily have 
done so by bidding at the sale which took 
place in execution of the decree.” These 
observations are directly applicable to the 
case before us. 

It is argued, however, on behalf of the 
appellants that upon thé authority of Karim 
Bakhsh Khan v. Phula Bibi (2), the right of 
pre-emption is a right running with the land. 

Whether the right of pre-emption in the 
present case is a right running with the land 
or not we do not decide, but if it is, itis nota 
right which will render the purchase in 
execution invalid. At most it would give the 
owner of the right a title to exercise that right 
as against the purchaser if the purchaser 
intended to sell voluntarily at some futare 
date. With that question, however, we are 
not concerned in the present case. 

We, therefore, dismiss theappeal with costs. 


Appeal dismissed. 
(1) 15 W. R. 455. 
(2) 8 A. 102. 





(s. c. 12 Bom. L. R. 586.) 
BOMBAY HIGH COURT. 
Seconp Civiu Avpeat No. 346 or 1907. 
June 16, 1910. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
BASLINGAPPA PARAPPA CHEDA- 
CHAL — PLAINTIFP-—A PPELLANT 
versus 
DHARMAPPA BASAPPA CHEDACHAL 


Derenpint—Respovpent, 
Public way—Right of members of the public or a sect 


attach to sales mide privately and gvillingly,. to wse—Marching a procession Right to restrain— 


and that, therefore, the attachment and sale 
in invitum the judgment-debtor was legal 
and proper 


Burden of proof. 

The plaintiffs sued on behalf of themselves and of 
other membersof a religions community, to have a 
declaration of their right of marching in procession 
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with a car along a particular publie road to certain 
temples, and for an injunction restraining the defen- 
dants from interfering with the plaintiffs. 

Tne first Court held that the plaintiff’s suit must 
fail, as the road being public, the plaintiff could not 
sne nnless special damage wore shown and proved. 

On appeal to the High Court: 

Held, that the suitlay, as it was not for the removal 
of a public nuisance, but for a declaration of the 
right of an individual community touse the public 
oe member of the publio and every sect 
has a right to use the public streets in a lawful manuer, 
and it lies on those who would restrain him or it to 
show some law or custom having the force of law 
abrogating the privilege. 

Sadagopachariar v. Rama Rao, 26 M. 876, followed. 

Second Appeal from the decision of the 
District Judge of Belgaum, confirming the 
decree ofthe Subordinate Judge of Saundathi, 
in Civil Suit No. $5 of 1905. 

The appeal was heard by Scott, O. J., and 
Batchelor, J., on the 29th November 1908, 
when their Lordships in sending down an 
issue for trial passed the following 

Order.—The plaintiffs sued the defen- 
dants for a declaration of their right ta march 
in procession with acar dedicated to the 
temple of Deshnur to neighbouring temples 
and for an injunction restraining the defen- 
dants from interfering with plaintiffs’ right 
to pass in procession and for damages. 

The particular place along which the 
plaintiffs seek to establish their right of 
passage with the car is part of a public road 
near to the houses of the defendants. The 
road as found by the Subordinate Judge has 
gates which are very ancient although they 
are always kept open now. 

We infer from this that at that point, 
where the defendants object to the plaintiffs’ 
* passing along the road by which they as 
members of the public, have a right to pass, 
the gates mark the width of the road. It 
appears from the judgment of the Subordinate 
Judge that probably the car cannot pass 
through those gates. If this is so, itis clear 
on the facts that the plaintiffs had no right 
of action. 

But it is not found clearly as a fact by the 
Subordinate Judge that the gates are too 
narrow for the carto pass. Nor is there any 
finding upon the point by the District Judge. 
We, therefore, think that before disposing of 


this cise, we should have a finding on the - 


issie:— 


Whether the car can pass between the 
gates when open? ' 
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Finding to be 
months. 

Parties to be allowed to adduce fresh evi- 
dence on that point. 

Costs costs in the cause. 

On remand, the plaintiffs produced a car, 
which, defendants admitted, could pass 
through the gates but the defendants said that 
this was not the car mentioned in tle plaint. 
The lower Court returned the issues without 
any findings owing to this change in the 
allegations of the parties. The case came again 
before the same Division Bench of the High 
Court; their Lordships passed the following 

Order.—The issue sent down referred 
to the carreferred to in the plaint and to no 
other car, and if the defendants disputed the 
identity of the car which is said to have 
gone through the gate with the car men- 
tioned in the plaint, they should have been 
allowed to cross-examine upon the point. 
With these remarks we again send down the 
case fora finding upon the issue. 

The finding returned on this occasion was 
that the car was the same as the old ona but 
repaired and renewed in parts, and that it 
could go between the gates. 

The appeal was finally heard by Scott, 
C. J., and Batchelor, J. 

Mr. Weldon with him Mr. Nilkanth Atma- 
ram, for the Appellants. 

Mr. G. S. Mulgookar, for Respondents Nos. 
2 to 11. 

Judgment.—In this case the plaint- 
iffs sue on behalf of themselves and of other 
members of a religious community at Desh- 
nur to havea declaration of their right of 
marching in procession with a car along a 
particular public road to certain temples, and 
for an injanction restraining the defendants 
from interfering with the plaintiffs. 

The suit arises out of an application made 
by members of the plaintiffs’ community to 
the District Magistrate under the local Police 
Rules for permission to hold the procession 
and to march with the car along the road. 
The Magistrate not being convinced of their 
legal right so to use the public road referred 
them to a Civil Court for a declaration of 
that right. 

The members of another religions com- 
munity Who oceupy land abutting upon the 
road ata point where the width of the road 
way is defined by two gates called Mulla 
Agashi and Durga Agashi, have put in a 


returned within two 


err! 


wu 
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written statement denying the right of the 
plaintiffs to march along the road. 

In the first Court it was found that the 
road was a public road, but it was held 
the plaintiffs’ suit must fail as the road bae- 
ing public the plaintiffs could not sue un- 
less: special damage were shown and proved, 
and reference was made to Satku valad 
Kadir Sansare v, Ibrahim Aga valad Mirza 
Aga (1) and Kazi Sujuudin v, Madhavdas (2) 
in support of that decision. The suit was, 
therefore, dismissed, and that decree was 
affirmed by the District Judge. 

In appeal before us it was contended for 
the respondents that the plaintiffs wished 
to conduct along the road acar which was 
too large to pass through what was properly 

speaking .the public road as defined by the 
` space between the two gates which we have 
already referred to. We, therefore, remand- 
ed the case for a finding as to whether the 
car of the plaintiff could pass through the 
two gates. The lower Court found that it 
could pass. It was then contended by the 
respondents that the car which bad been sub- 
mitted for, measurement to the lower Court 
on this issue was not the car which the 
plaintiffs had originally wished to conduct in 
procession. We then referred that question 
to the lower Court and it was held that the 
car was the same car. The question, there- 
fore, is whether the plaintiffs have a right 
to conduct in religious procession «a car 
which is not too wide to pass along the 
publie road. 

There has been no obstruction of their 
right but the defendants in consequence of 
the course taken by the District Magistrate 
have denied the right claimed by the plain- 
tiffs, 

The suit is not for the removalof a public 
nuisance but for a declaration of the right 
of an individual community to use the publis 
road. It is, therefore, a suit which raises 
the same question as that which was the 
-subject of the decision in Sadgopacharéar 
v. Rama Rao (3), in which the Court held 
that the correct view is that every member of 
the public and every sect has aright tu. 
use the public streets in a lawful manner, and 
it lies on those who would resttain him or 
it, to show.some law, or custom having the 

(1) 2 B. 457. 

(2) 18 B. 693. 

(3) 26 M. 876. 
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force of law, abrogating the privilege. That 
case was appealed to the Privy Council and 
their Lordships of the Judicial Committee held 
that the decision of the lower Court was per- 
fectly right that all members of the public 
have equal rights in public roads, 

We, therefore, allow the appeal, reverse 
the decree of the lower Court and declare 
that the plaintiffs have a right to march 
in precession with their car along the public 
road referred toin the plaint, and we pass an 
injunction restraining the defendants from 
interfering with the plaintiffs in the exercise 
of that right. 

Although we have decided the question of 
Civil right and granted an injunction in the 
terms prayed for, it must not be supposed 
that by so doing we-intend in any way to 
fetter the discretion of the District Magis- 
trate in passing such orders as he may be 
entitled to pass with reference to the 
procession under the Police Act Rules, 
or any other relevant rules for the time being 
in force. 

The respondents must pay the costs through- 
out. 


Decree reversed, 
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BOMBAY HIGH COURT, 
ORIGINAL Civtt Soir No, 2 ov 1908, 
July 1, 1910. 

Present:—Mr. Justice Beaman. 
RAMCHANDRA SHIVDAR—P aintiys— 


APPELLANT 
. VETEUS 
GANGABISON JAIDEO—Dereypayr— 
RESPONDENT. 


Contract Act (IX of 1872), s. 80-— Wagering contracts 
—Teji Mandi transactions—Bombay Act IL! of 1865 — 
Principal and agent, 

Teji Mandi or Nuzzerana transactions are of the 
nature of betting onor against the comparative 
stability of the market, and so essentially gambling 
transactions. i A 

The words of section 30 ofthe Indian Contract 
Act are meant to apply only to the case of winners. 
He who has won a wageror a bet cannot sue to 
recover the amount deposited by the losor with the 
stake-holder. 

Under the genera] law of wagoring administered in 
England and India, excopting the Bombay Presidency 
nothing is botter established than that an agent, who 
has received moneys on behalf of his principal, must 
pay those moneys tothe principal ev^ though tho 
contracts under which he received them were not 
only void but actually illegal, 
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ln the Bombay Presidency, however, Act IH of 
1863 embraces not only overy conceivable form of 
wagering contracts, but contracts made in furtherance 
of wagering contracts, and all cousracts made by way 
of security or guarantee of wagering contracts, in fact 
prohibiting all suits for moneys paid or payable in 
respect of wagering contracts. 

Mr Jinnah with him Mr, Jafferbhat, for the 
Appellant 

Mr. Wadia with him Mr. Kanga, for the 
Respondent. : 

Judgment.—tThis is a suit on an 
adjustment of January 1905, showing a 
balance in plaintiffs favour of Rs 3,080. 

The defence is two-fold: (1) that the ad- 
justment represents the sum of purely gambl- 
ing transactions and, therefore, the balance 
cannot be recovered at law; (2) if the Court 
does not find that this is so, then the defen- 
dant claims to have paid off the balance found 
due on the adjustment in full. 

The first question I have to answer is 


whether the transactions which resulted in 
the balance of 1905 were wagering transac- 


tions. The burden of proving this lay upon 
the defendant. There is nothing beyond the 
deposition of Raghunath and the entries 


in the books bearing directly upon the 
point. It is apparent from the books of 
both the parties that the whole course of 
dealings between the plaintiff and the defen- 
dant were Teji Mandi or Nuazerana. If the 
description given by Raghunath of Teji 
Mandi transaction is even approximately 
accurate, then such transactions must be 
essentially gambling, for according to 
Raghunath they leave it open to one party 
to be either a buyer or seller on due date as 
best suits hisinterests I gather from the 
evidence of Raghunath and the comments of 
counsel that these curious Teji Mandi or 
Nuzzerana transactions are of the nature of 
betting on or agaiust the comparative stability 
of the market. One party, for example, bets 
that the market will not rise or fall more 
than say Rs. 40 on certain day. The Teji- 
mandiwalla, on the other hand, bets that it 
will. Ifonthedue date the fluctuations of 
the market either up or down exceed Rs, 40, 
the Tejimandiwalla wins; if not the other 
party who has backed the market wins, 
Such I understand to be roughly the nature 
of these transactions. Judging further by the 
quality of the evidenca given by the plain- 
tiff and the defendant, judging too by the 
admitted status of- the defendant, I feel no 
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doubt—and I had never much doubt through- 
out the case—that the whole of these tran- 
sactions were pure nnadulterated gambling. 

That conclusion is not in the least 
shaken by the evidence given in the case by 
Keshav Balkrishna, the clerk of Prior De 
Saone & Co. Whatever may have been the 
nature of Prior De Saone & Co.’s dealings 
with the defendant, I am perfectly sure that 
in his Teji Mandi dealings with the plaintiff 
on the one hand and third parties on the 
other, the defendant and his clients were 
only gambling and were well aware that they 
were doing so. 

I start then from the finding that all the 
transactions which have been laid before me 
in this suit were gambling transactions. Jt 
remains to consider whether the defendant is 
nevertheless liable in law* to the plaintiff. 
First it is contended that the defendant in 
relation to all these dealings with the 
plaintiff has filled the position of a Pucca 
Adatya. It is argued that standing thus 
inthe character of an agent he is bound to 
account tothe plaintiff for anything that he 
may have received from undisclosed parties 
on the plaintiff's account; and that he is 
equally liable whether such payments were 
made in respect of good or bad contracts. I 
am quite convinced upon the defendant’s own 
admission that he did act throughout as plain- 
tis agent and that the running account 
disclosing profits and losses made upon these 
transactions is an account of moneys either 
had and received for the plaintiff or paid on 
his account. But the plaintiff's case rests 
upon a special foundation. It is contended 
that upon the true understanding of Exhibit 
3, it will appear that the balance in plaint- 
iff's favour shown-in the adjustment of 
January 1905 to be Rs. 3,080 is what remains 
from the sum of Rs. 5,426 paid by the plain- 
tiffin cash as margin money on the llth 
February 1904. To arrive at that result itis 
necessary toaccept theingenious theory put for- 
ward by the plaintiff explaining the somewhat 
entangled figures. The root of that theory is 
that the sum of Rs. 5,497 shown to the plain- 
tiffs credit at foot of the account ought to 
appear at the head of it. This sum represents 
what stood to the plaintiff’s credit at the close 
of the preceding year and, therefore, as a 
mutter of correct book-keeping ought to open 
the account of the year following. If this 
be done the sum of Rs. 5,000 paid to the plain- 
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tiff on thejl 1th February 1904, may reasonably 
ba taken to be a payment on account of that 
overdue balance, and that the sam of 
Rs. 5,426 paid in by the plaintiff on the 
same day may again be reasonably taken 
to be a cash deposit to cover future margin. 
The defendant’s explanation is that the 
sumof Rs. 5,497 had not been arrived at 
on the 11th February 1904, as the accounts 
for the preceding year had not then 
been made up. He says that Rs. 5,426 was 
deposited in cash as margin money on the 
11th February but ag he declined to enter into 
any forward ‘dealings at that time the plain- 
tiff immediately withdrew Rs. 5,000. I have 
no hesitation in accepting the plaintiff's theory 
of this account. Every circumstance ap- 
pears to me to point to its truth. If the 
explanation given by the defendant were 
correct it is difficalt to account for the fact 
that we immediately find a vecord of pre- 
cisely that kind of transactions which he 
says he had declined to enter into. Far- 
ther, it was admitted that the sum of 
Rs. 5,426 was deposited in cash as margin 
money by the plaintiff. It was only at a 
later stage that an attempt was made to show 
that this cash deposit was almost entirely 
withdrawn the very day it was made. I 
fiad then that Rs. 5,426 was a cash deposit, 
and that the adjustment of January 1905 
showed that after deducting losses which 
had been incurred in the meanwhile, there still 
remained this cash deposit of Rs. 3,080 to 
the plaintiff’s credit. It is the plaintiff’s 
case that whether or not all preceding and 
subsequent transactions were tainted with the 
vica of gambling he is entitled to recover the 
balanee of his cash deposit with the defendant. 
There has been no gambling in respect of 
that. What gambling there was had resulted 
in a diminution of the sum deposited, but it 
is contended that hera is nothing either in 
law or principle to prevent him from recover- 
ing from the defendant so much of his own 
money deposited with the defendant, as has 
not been lost in gambling.. And it does 
appear that apart from the letter of the law, 
the equities ara all on the plaintiff’s side. 
The first diffienlty arises under section 30 of 
the Contract Act. That sectiqn provides 
that no suit shall lie for the recovery of any 
sum alleged to have been won on a wager, or 
entrusted to any person to abide the result of 
any game, or the happening of any fature 
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uncertain event. The words of this section 
are almost identieul with the words of 8 and 
9 Vict. the only difference being thatin that 
enactment we find the word “deposited” in 
stead of asin the Contract Act.” entrusted to”, 
and no distinction can be founded upon that 
immaterial change of language. A long series 
of decisions in England under 8 and 9 Viet. 


- appears to have settled the legal construction 


of the ambiguous words “any sum deposited 
with” or “entrusted to” ete, and I think 
that although there’ is no Indian authority on 
the subject, the rule laid down by the English 
Courts is consonant with thelanguage of the 
section and read as a whole as well as with 
its spirit. That rule is that the words’ are 
meant to apply only to the case of win- 
ners. He who has won a wager or a 
bet cannot sue to recover the amount de- 
posited by the loser with the stake-holder. 
In Diggle v. Higgs(1), Cockburn, C.J., express- 
ed the view which I was inclined at first to 
take of the literal meaning of the words and, 
therefore, pressed upon the consideration of the 
plaintiff's counsel. That learned and eminent 
Judge ssid that had the matter been res 
integra-he would have held that the words 
applied equally to losers and winners, and 
that no person who had deposited any m mey 
with the stake-holder pending the event of 
any bet, could sue to recover that money any 
more than the winner of the bet could do so. 
In view of the inter minable length, intricacy 
aud difficulty of litigation over contracts 
which are alleged to ba wagering in this 
country, the reason suggested by Cockburn, 
C. J., that the object of Legislature was to 
prevent the time of the Courts being taken up 
and wasted over the‘wrangles of gamblers, 
sounds curiously ironical. What actually 
happensin India as a consequence of the 
language of section 30 of the Contract Act is, 
that the Courts are flooded with this kind 
of most unprofitable and immoral litigation, 
and that a most disproportionate part of the 
Court’s time is occupied with the nicest and 
most difficult and delicate investigations of 
the ingenious shifts and pleas, by which these 
dishonest gamblers seek to, and unfortunately 
sometimes succeed in, evading payments of 
their debts, In the meantime honest litiga- 
tion is blocked and bona fide litigants have to 


(1) (1877) L. R. 2 Ex. Div, 422: 46 L. J, 


ix, 72 
37 L. T. 27; 25 W, R. 777, kk 
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wait infinitely for the adjudication of their 


rights. : 
While I am on this subject I cannot refrain 
from saying that although the legislature 
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` contracts; and lastly ib prohibits all suits for 


may be credited with the best intentions in — 


framing section 30 of the Contract Act, it is 
open to the reproach that it has in fact 
encouraged the precise evilit would strike at, 
for as long as the dishonest gambler knows 
that he can evade payment when he loses, he 
is certain to go on gambling with the utmost 
recklessness. It was argued for the defendant 
that there is no reason at all to put this 
partial and possibly artificial meaning on the 
plain language of the section. That, I say, 
is the meaning consistent with the spirit and 
policy of ihe section, for while before a winner 
can possibly bring a suit to recover the 
amount of the wager from the stake-holder, it 
mist be assumed that the wager has been 
decided, the case is different with the loser. 
He might repent of having made a wager and 
desire to withdraw. In one case the machinery 
of the Courts-had to be employed by the 
successful gambler to obtain the fruits of his 
gambling; in the other case, whatever we 
might have to say of the inherent immorality 
of fhe transaction in a suit by the depositor 
to recover his deposit from the stake-holder, 
‘there need be no question of wagering at 
all. As- between a-depositor and a de- 
positeeit would simply be a case of moneys 
had and received, therefore, due to be returned. 
Su far then I agree with the plaintiff, that 
section 30 interposes no legislative bar to the 
maintenance of this suit. Unfortunately in 
Bombay we have a gambling law contained 
in Bombay Act ILI of 1865 which exists, as 
far as I know, nowhere else. The provisious 
of that Act are so stringent and comprehensive 
that it cuts away all the ground from under 
the plaintiff's feet. Under the general law 
of wagering administered in England and all 
the rest of India nothing is better established 
than that an agent who has received moneys 
on behalf ‘of his principal must pay tbose 
moneys to the principal’ even though the 
contracts under which he received them were 
not only void but actually illegal. Tt is plain, 
however, that that law will not hoid under 
the terms of Act III of 1865. it embraces 
not only every conceivable form -of wagering 
contracts, but contracts, made in furtherance 
of wagering contracts and all contracts made 
by way of security or guarantee of wagering 


payable in respect of 
wagering contracts. That is the present law 
in this Presidency. It is not for Courts 
to criticise but to administer the law. All 
that I have to dois to apply that law to 
the facts as I find them in the present case. 

Accepting each point the plaintiff insists 
upon, namely, that the sum of Rs. 5,426 was 
a cash deposit for margins, that the defen- 
dant was his agent and in that capacity re- 
ceived money from third parties on plaintiff's 
account, stillin view of the first fact I have 
found, namely, that all theplaintiff’s contracts 
were essentially wagering contracts, I do 
not seehow I am to escape from the very 
plain and imperative language of Act III of 
1865: Adopting the plaintiff's own case, 
what was the cash deposit for margin, 
unless it was something in the nature of con- 
tract for security or guarantee? Ib is true 
that distinctions might be drawn, that it 
might be suggested that what the Legisla- 
ture had in view was some contiact to 
guarantee by third party, warranting one 
principal in a wager against the other. It 
might even be contended that a mere de- 
posit of cash out of which payments were 
to be made as required is hardly a contract 
at all within the meaning of the Act. Tn- 
deed it may be doubted whether in the 
strictest analysis it was anything more 
than a guasi or implied contract. But then 
there are the words prohibiting any suit to 
recover money paid or payable in respect of a 
wagering contract, and if the contracts into 
which the plaintiff intended to enter were 
wagering contracts, I confess Iam unable to 
see any way out of the conclusion that the 
money which he now seeks to recover was 
paid in respect of those contracts. Tf not, 
then in respect of what was it paid? To this 
the plaintiff is unable to give any answer. } 

I come to this conclusion with the utmost 
regret, because I feel that a defence of 
wagering is always a radically dishonest 
defence. In the present case I am perhaps 
a little less troubled, because I have formed 
the very lowest opinion of the character of 
both the plaintiff and the defendant. The 
whole litigntion, which had been protracted 
for many days’ hearing, is, in my opinion, a 
dirty litigation. It ought not to have been 
brought into Court at all. . 

The result is that in my view of Act III 


moneys paid or 
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of 1265, and even accepting his own state- 
ments of facts (except, of course, that the 
contracts were not wagering contracts), 
the plaintiff must fail, In case, however, 
my view may be wrong, and I wish that it 
were, I willadd afew words on the defen- 
dant’s alternative case. 

T have nc hesitation in saying that pay- 
ments made to the plaintiff by the defendant 
on and after the 19th March 1905, were pay- 
ments of plaintiff’s winnings over the March 
vaida. I do not believe for a moment the 
defendant’s contention that he appropriated 
these payments expressly to wiping out the 
balance shown due in January 1905. The 
plaintiff still has that stamped adjustment; 
while the facts elicited both from the plaintiff 
and the defendant, as well as the entries 
which have been put in, prove conclusively, 
T think, that these sums were paid to the 
plaintiff as “his winnings over the March 
vaida. Nor do I think any question of 
appropriation arises, for I have no donbt 
that the defendant paid the money deliberate- 
Jy and expressly on account of the March con- 
tract. In saying this, E am not to be sup- 
posed to rest my conclusion upon the testi- 
mony of such a man as Shivnarayan. I 
do not really believe a word of his evidence, 
but such as it is, it would rather tell 
against the plaintiff. than the defendant, 
for apparently forgetting the points of 
his story he insisted repeatedly that the 
plaintiff was demanding these moneys on 
account of the adjustment, while Raghunath 
and Panalal have strongly insisted upon 
paying them against March contracts. This 
‘is on the face of it ridiculous, 

Were it not then to.the view I feel obliged 
to take of Act IIT of 1865, I should find 
throughout in the plaintiff's favour. As itis, 
I am compelled to dismiss this suit; but 
having regard to the nature of the defence 
and the impression I formed of the de- 
fendant in the witness box, I decline to make 
any order for costs. 

T find on the issues as follows:— 

(1) Whether there was any valid consider- 
ation for the writing of 3rd January 1905 
referred to in para. 4 of the plaint, 

In the negative. 

(2) Whether the said writing for 
Rs. 3,082 was not passed to the plaintiff, for 
the amount claimed by the plaintiff in respect 
of wagering contracts. 
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The amount was for the balance of a cash 
margin deposit. 

(3) Whether thedefendant has not paid 
to the plaintiff various sums of money in full 
satisfaction of the amount mentioned in 
the said writing. 

In the negative. 

(4) Whether the plaintiff is entitled to 
recorer the amount claimed or any part 
thereof. 

In the negative. 

Kuit dismissed. 

Attorneys for the plaintiff: Messrs. Payne 5: 
Co. 

Attorneys for the defendant: Messrs. J, R. 
Pateh 5: Co. 





(s. c. 12 Bom. L. R. 597.) 
BOMBAY HIGH COURT. 
ORIGINAL Crvin Sum No. 527 or 1909. 
February 22, 1910. 
Present:—Mr. Justice Davar. 
TREACHER & Co., LTo.-—PLAINTIFFS 
í versus 
MAHOMEDALI ADAMJI PHERBHOY-- 
DEFENDANT 

Vendor and purchaser—--Marketable title to the 
satisfaction of purchasers sobicitors—Effect of the con- _ 
dition in the contract. 

When a vendor desires to enforce a contract for 
sale with a condition that the title adduced should 
be to the satisfaction of the purchaser's solicitors, 
he should prove that the solicitors did approve of the 
title, orthat there was such a title tendered as made 
it unreasonable not to approve of it. 


Mr. Inverartty, with him Messrs. Robertson 
and Chaméer, for the Plaintiffs. 

Mr. Jardine, with him Mr. Strangman (Ad- 
vocate-General) and Mr. Lowndes, for the 
Defendant. 

Judgment.—tThe plaintiffs in this suit 
are a limited liability Company which was 
incorporated in the early sixties. They acquir- 
ed the business and the properties of certain 
individuals, who were previous to the forma- 
tion of this Company, carrying on business in 
Bombay in the name of Treacher & Co. The 
plaintiffs since their incorporation have con- 
tinued to carry-on their business in Bombay 
in the name of Treacher & Co. Ltd. Amongst 
the properties acquired by the Company, were 
certain lands and buildings thereon situated 
at Byculla at the corner of Duncan and 
Bellasis Junction reads. The property was 
conveyed to the plaintiff Company soon after 
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its formation and the Company has, been in 
occupation and possession of the lands and 
building thereon ever since. Jt appears that 
the Company were desirous of selling their 
Byculla property and they attempted to sell 
the same by public auction on the 18th of 
November 1907. As, however, there was no 
attendance of bidders, the property was uot 
put up for sale. The defendant, who isa 
merchant and one of the sons of a well-known 
citizen of Bombay, Sir Adamji Peerbhoy, 
hearing of the desire of the plaintiffs to sell 
their property, opened negotiations with Mr. 
Knowles, the General Manager of the plaintiff 
Company, with a view to purchase this pro- 
perty. The negotiations culminated in a 
letter which the defendant addressed to the 
plaintiff Company on the 28th of November 
1907. In that letter the defendant offered to 
purchase the Byculla property for a sum of 
Rs. 2,50,000, on certain terms and conditions 
mentioned by him therein. The principal 
terms with which we are concerned in this 
case are, first, that a portion of the plaintiffs’ 
land which was sanadi land should be con- 
verted by the plaintiffs and sold by them * as 
of quit and ground rent tenure free from all 
claims of Government or Municipality, but 
subject to the payment of quit and ground 
rent and Municipal taxes as from the date on 
which the sale is completed”; and, secondly, 
that the plaintiffs were “ to deduce a market- 
able title to the premises to the satisfaction 
of” the purchaser’s solicitors. In this offer 
the defendant give the plaintiffs oplion to 
complete the sale within three months or ten 
months from the date of the acceptance of his 
offer. After certain correspondence had taken 
place between the parties, the defendant's 
offer was eventually accepted by the plaintiffs. 
The defendant paid Rs. 50,000 by way of 
earnest money and ib was arranged that the 
sale should be completed at the end of ten 
months. Under this arrangement the defen- 
dant would have had to pay the balance of 
the purchase money and complete the sale by 
the end of September 1908. The plaintiffs 
were ready and willing to complete the sale 
in September. The defendant, however, 
seems to have been in some difficulty about 
completing the sale at the end of September, 
By their letter of the 3156 of August 1908 the 
plaintiffs intimated to the defendant that they 
were ready to complete at the end of Sep- 
tember. On the 9th of September, the defen- 
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dant, addressing the plaintiffs’ General Man- 
ager Mr. Knowles, says:— 

“You will recollect that the writer had 
mentioned to you thatthe completion of the 
sale of the property should be allowed to 
stand over for about eight months from the 
lst instant, the purchasers in the meantime 
paying interest on the balance of the purchase 
money at 5 per cent. and all taxes and insur- 
ance”. He asks Mr. Knowles to place this pro- 
posal before the directors and to request them 
to accept the same. On the 12th of September, 
the plaintiffs acceded to the defendant's 
request to postpone completion of the same on 
certain terms which are set out in their Man- 
ager’s letter to the defendant of that date. 
After some further correspondence, it was 
eventually agreed between the parties that 
the completion should be put off for eight 
months on certain terms, one of which was that 
the defendant was to pay to the plaintiffs a 
further sum of Rs. 50,900 towards the pur- 
chase money. The defendant accepted the 
plaintiffs’ terms and ultimately on the 11th of 
November 1908, he paid in a further sum of 
Rs. 50,000, and the completion was postponed 
for eight months. Tt isnot quite clear whe- 
ther the eight months were to be caleulated 
from the 1st of September, or the 1st of Oec- 
tober. The plaintiffs in their letter of the 
12th of September say: 

“The Board are prepared to allow you to 
defer the same (meaning completion of pur- 
chase) for eight months from the Ist instant.” 

In their letter of the 11th of November, 
their General Manager says:— 

“ I note that the balance of a lac and fifty 
thousand will be paid within eight months 
from the Ist of October last, according to the 
conditions laid down in my letter of the 12th 
of September last.” 

There is thus a small contradiction in the 
correspondence as to the date of completion. 
According to the terms as originally proposed 
by the plaintiffs and accepted by the defen- 
dant, the time for completion was extended 
for eight months from the Ist of September, 
which would be the end of April, Possibly 
the plaintiffs’ Manager was in error when in 
his letter of the 11th of November he talked 
of eight months from the Ist of October. For 
the purposes of this case, however, thig small 
contradiction is of no importance, and I will 
assume that the contract between the parties 
was that the sale should be completed eight 
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months from the lst of Septembar, that is, 


by theend of April 1909. One of the terms 
imposed by the plaintilfs in their letter of the 
12th of September 1999 was, that the defen- 
dant was to sign an wgreement drawn up by 
their solicitors, in which the terms mentioned 
in the letter together with those already settl- 
ed between them should be embodied. In 
the course of correspondenca in connection 
with that agreement, the defendant’s soli- 
citors, on the 12th of November 1908, asked 
the plaintiffs’ solicitors to send them the title- 
deeds relating to the proparty to enable them 
to investigate the title. Such title-deeds as 
the plaintiffs had, were sent tothe defendant’s 
solicitors, and the defendant's solicitors in- 
stituted a search in the Collector’s Office, the 
result of which is embodied in certain notes 
and a report of their clerk, which collectively 
form Exhibit A 37. On the 25th of January 
1909, tre defendant’s solicitors sent certain 
requisitions on title of the plaintiffs to the 
property contractd to be sold by them, and 
in the letter which accompanied the regnisi- 
tions they say :— 

“Until - the requisitions are satisfactorily 
answered and objections removed, wa are 
unable to advise our client to accept the title 
and to sign the proposed agreament.” 

The plaintiffs’ solicitors answer the requisi- 
tions but refuse to answer some of them. 
After the requsitions were answered, the 
defendant’s solicitors on the Eth of February 
1909 write and say that the plaintiffs had not 
made outa marketable title to the property 
to their satisfaction in accordance, with the 
terms of the contract, and that the answers to 
the defendant’s requisitions were not at all 
satisfactory. They intimate that their client 
declines to execute the agreement, and they 
demand re-payment of the one lac of rupees 
paid to the plaintiffs, adding that if the money 
was not immediately returned, their client 
would claim interest at the rate of 9 per cent. 
The plaintiffs’ solicitors on receipt of this 
letter write and enquire in what respect the 
defendant's solicitors were dissatisfied with 
the title and what answers to their requisi- 
tions were unsatisfactory. They offer to 
furnish all further information ia their power 
as to the title, provided the defendant’s soli- 
citors specified in what respect further in- 
formation was required. On the 27th of 
February they again write and say :— 

“You have not.pointed ont how our answers 
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show that our clients’ title is insufficient. 
Weare unable to discover that any justifica- 
tion exists for the position taken up by your 
client.” 

They repeat their request for an explana- 
tion of ‘the defendant’s reasons for saying 
that their clients’ title to the property was 
nota marketable title. The letters written 
by the plaintiffs’ solicitors at this stagé evince 
very clearly adesire to give every informa- 
tiun in their power and to do all they could 
to remove any doubts as to their clients’ title 
in the minds of the purchaser’s solicitors. 
The defendant’s solicitors, however, treat 
these attempts in a very stand-offish manner. 
All they think fit to say to Messrs. Little & 
Co.. in answer to their persistent enquiries, is 
in these terms: 

“We have already stated to you that your 
clients have failed to make out a marketable 
title to our satisfaction, and that your answers 
to our requisitions are not aball satisfactory ” 

The plaintiffs’ solicitors, however, do not 
relax their efforts to induce the defendant to 
complete the sale, and on the 23th of March 
1603 they address a long letter in which they 
answer several of the requisitions which they 
had previously declined to answer, and which 
they still maintain they were not bound to 
answer. The defendant’s solicitors, however, 
do not change their attitude, and on the 7th 
of April 1909, they repeat that the plaintiffs 
had failed to make out a marketable title 
and to answer the defendant’s requisitions to 
their satisfaction, and they make that a ground 
for a final intimation that by that letter their 


-client put an end to the contract between him 


and the plaintiffs. The defendant relies on 
this letter as the final rescission of the con- 
tract on his pwt, and the case of the defen- 
dant has been argued before me on the basis 
that he formally and finally rescinded the 
contract on the 7th of April 1909. 

On behalf of the plaintiffs it has been con- 
tended that they had a perfect title to their 
property, that before the date of the comple- 
tion they had made out a marketable title to 
the property, and that they were entitled to 
insist on the defendant performing his part 
of the contract and completing the purchase. 


‘It was further contended on behalf of the 


plaintiffs, that the defendant had no right to 
rescind before the time for completion was up 
and it was pointed outon their behalf, that if 
the defendant’s solicitors had only chosen to 
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make their doubts and difficulties clear to the 
plaintiffs’ solicitors, no misunderstanding 
would have arisen, and those doubts and 
difficulties would have been easily removed. 
The main question to be considered in the 
suit is, whether the plaintiffs have a market- 
able title to the properties which they 
contracted to sell to the defendant. Incidental- 
ly other questions arise, such as, what effect 
should be given to the stipulation ‘in the 
contract that the marketable title which the 
plaintiffs were to deduce was to be to the 
satisfaction of the defendant’s solicitors, whe- 
ther the defendant was entitled to rescind 
on the 7th of April as he purported to do, 
whether the plaintiffs had made out a market- 
able title before the alleged rescission, and 
lastly whether in any event the plaintiffs had 
not succeeded in making outa satisfactory 
marketable title at the hearing of the suit. 
There is no doubt in this suit that the 
purchaser’s solicitors, Messrs. Bicknell, 
Merwanji and Romer, have in clear and 
explicit terms intimated that the plaintiffs 
had not succeeded in deducing a marketable 
title to their satisfaction. It is necessary, 
therefore, at the outset to ascertain what is 
the exact legal effect. to be given to the 
stipulation in the contract that the plaintiffs 
were to deduce a marketable title “to their 
satisfaction.” Mr. Merwanji, who attended 
to this matter, on behalf of the defendant, is 
a solicitor of very large experience and I 
have no doubt whatever that the doubts and 
difficulties he felt with reference to the title 
were genuine doubts that arose in his mind. 
In order to safeguard the position of his client 
andatthe same time to save himself from 
any allegation of acting arbitrarily or 
capriciously, he submitted a case to counsel 
for his opinion, and a perusal of the case, he 
“submitted together with the opinion thereon 
(Exhibit No. 7), clearly establishes that Mr. 
Merwanji placed the case before counsel very 
fairly, and that the learned counsel, whom he 
consulted, shared his doubts and difficulties. 
Js that by itself sufficient to justify the defen- 
dant in putting an end to the contract ? 
That I think necessitates a careful considera- 
tion of the question, what is the legal effect 
of such a clause in the contract ? Mr. Invera- 
rity for the plaintiffs contended that the 
clause in the contract meant that all the 
solicitors forming the firm of solicitors who 
attended to this matter, should have considered 
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the question and formed an opinion before the 
plaintiffs’ title was pronounced not market- 
able. I doubt if Mr. Inverarity was serious 
in this contention, for a clause such as 1 am 
now considering is not uncommon in agree- 
ments for sale of properties, and if every 
member of a firm of solicitors acting for 
purchasers of properties had to form an 
opinion before this clause could have any 
effect, it would obviously be a thoroughly 
useless provision in a contract, for in many 
firms all the partners are not always in this 
country, and it would be manifestly imparctic- 
able to expect that every partner in a firm of 
solicitors should independently investigate a 
title and form an opinion before the opinion 
contemplated in such a clause could be given 
effect to. In this case there is no doubt that 
the plaintiffs knew who the defendant's 
solicitors were before the contract was made. 
The senior partner of the firm Mr. Bicknell 
was on the Board of their Directorate, and 
they knew that his firm were the purchaser’s 
solicitors. They must, therefore, be taken to 
have agreed to the investigation of their title 
by some member of that firm. 


The question as to what is tbe legal effect 
of a stipulation similar to the one I am now 
considering, is discussed in the case of Hussey 
v. Horne Puyne (1). The Court of Appel 
in that case held that the words ‘subject to 
the title being approved by my solicitor” 
were not merely an expression of what would 
be implied by law but constituted a new 
term. A careful perusal of the case, as it 
was before the Court of Appeal, shows that 
the main question the Court was considering 
was not exactly what is the legal effect of 
such a clause or what was the exact meaning 
to be attached to such a stipulation, but the 
veal question before the Court was, whether 
there was a concluded contract between the 
parties, and the Court held that there being 
no specific acceptance of this particular term, 
there was no concluded contract between the 
parties. This appears to be clear from the 
judgment of Lord Justice Cotton, who says: 

“That being so,these words introduce a new 
term and the letter is nob an acceptance pure 
and simples of the offer contained in the 
previous letter,” 

Of course incidentally Lord Justice Cotton 


(1) (1878) § Ch. D. 670; 47 L. J. Ch, 751; 881. T. 
543; 26 W. R. 708. 
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does discuss the effect of such a clause and 
says: 

“This stipulation would make the solicitor, 
provided he acted reasonably and bona fide, 
the sole and absolute Judge, as to whether 
there was or was not a good title.” 

Bat the main question in the suit was, 
whether there was a concluded binding agree- 
ment between the parties and it was held 
that “the insertion of this clause in the letter 
of acceptance by the purchaser was a new 
term, and that the insertion of such a new 
term, was notsuch acceptance of the olfer 
as would create a binding contract between 
the parties.” 

This same case went to the House of Lords 
Hussey v. Horne Payne (2), Lord Chancellor, 
Lord Cairns in the course of his judgment 
discusses the question rather more fully with 
reference to whatis the exact legal meaning 
and effect of such aclause in the contract. 
He says :-—~ 

“I am disposed to look upon the words as 
meaning nothing more than a guard against 
its being supposed that the title was to 
be accepted without investigation, as meaning 
in fact the title must be investigated and 
approved ofin the usual way, which would 
be by the solicitor: of the purchaser. Of 
course that would be subject to any objection 
which the solicitors made being submitted to 
decision by a proper Court, if the objection 
was not agreed to.” 

Mr. Justice Wilson in Sreegopal Mallick v. 
Rim Churn Nuskur (8) follows the decision 
of the Appeal Court in Hussey v. Horne Payne 
(1), observing that the views expressed by 
the Lord Chancellor in the House of Lords, 
though they were sufficient to raise doubts 
in every mind, were still not grounds of deci- 
sion and, therefore, he felt it his duty to 
follow the decision of the Appeal Court. It 
seems to me thatin spite of the fact that the 
views of Lord Cairns were not the grounds of 
decision, the reasons which he gives fur the 
views he expresses, are absolutely convincing 
in favoar of those views. fven the Courts of 
Appeal are constrained to read a proviso in 
these terms while giving legal effect to its 
meaning. For Lord Justice Cotton in hold- 
ing that this clause introduces a new term in 
a contract, observes that this stipulation 


would make the solicitor “provided he acted 
(2) (1879) 4 A. ©, 311; 48 L. J. Ch. 846,41 L. T. 
1, 27 W. R. 588. (3) 8 O, 856. 
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reasonably and bona file, the sole and absolute 
Judge as to whether there was or was nota 
good title.” Ordinarily in a contract for the 
sale and purchase of immovable property, in 
the absence of a special stipulation such as I 
am discussing, the titld previous to completion 
would necessarily have to be investigated, 
and the proper person to investigate a title 
would naturally be the solicitor employed by 
the purchaser. And I take if no, purchaser 
would complete, if his solicitor advised him 
that the vendor had not succeeded in making 
out a marketable title. If in such a case 
the vendor insisted that he had made out 
such a title, the question would naturally be 
adjudicated by a Court of law. It could, I 
think, hardly be contended that it is open to 
a purchaser in whose contract such a clause 
is inserted, merely to say the title is not 
made out to the satisfaction of my solicitors 
and, therefore, I refuse to complete. “Such a 
construction would,” as observed by Lord 
Cairns, “reduce the agreement to that which 
is illusory”, and would leave a vendor abso- 
lately at the mercy of the purchaser. dit 
seems to me, howéver, that although there 
was a difference of opinion between the Court 
of Appeal and the Lord Chancellor in Hussey 
v. Horne Payne (1), so far as the question of 
what is the true effect of such a stipulation, 
there is no real difference between the views 
expressed by the Appeal Court and the Lord 
Chancellor. For even the Appeal Court al- 

though it was of opinion that the clause in 

question introduces substantially a new 

term, the meaning they give to that term 

by reading into it a proviso that the solicitor 
acted reasonably and bona fide, safeguards the 
vendors of properties from many difficulties 
which the Lord Chancellor foresaw, if such 
a clause was construed as giving an arbitrary 
and sbsolute power to the purchaser’s soli- 

citors to reject a title made out by the vendor, 

however good such a titlemay be. The true 

view, I think, of this‘ clause is taken by 

Lord Justice Lindley in Clack v. Wood (4). 

In the course of his judgment his Lordship 

observes : 

“Tho plaintiff sues on a written agreement 
which contains the words ‘subject to the title 
being approved by my solicitor.” What had 
the plaintiff to do atthe trial? He ought 
either to have proved that the title was ap- 


proved, or that there was such a title tender- 
(4) (1882) 9 Q.B.D. 276: 47 L, T. 14430 W.R. 913, 
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ed as made it unreasonable not to approveit.” 

Having regard to these authorities, I am 
of opinion that it is not sufficient for the 
defendant in this case to avoid his obliga- 
tions under the contract to complete the sale 
by merely showing that his solicitors were 
not satisfied that the title made out by the 
plaintiff was a marketable one. As observed 
by Lord Justice Cotton, in the Court of Ap- 
peal in Hussey v. Horne Payne (1), he must 
also satisfy the Courtthat his solicitors acted 
reasonably and bona fide, 

Now in this case tbere is no question 
about Mr. Merwanji’s bona fides. Thereis no 
doubt in my mind that Mr Merwanji acted 
with the most scrupulous good faith. He did 
not trust to his unaided opinion but submit- 
ted a straight-forward case to an eminent 
member of our Bar, and it was only when 
his doubts were confirmed that he adopted 
the attitude he did. The question then is, did 
he act reasonably? Lord Justice Lindley’s 
language in Clack v. Wood (4) makes it quite 
clear as to what would be under similar cir- 
cumstances reasonable conduct. Of the two 
things that a vendor has to establish, when he 
desires to enforce a contract for sale with a 
condition that the title adduced should be to 
the satisfaction of the purchaser’s solicitors, 
would be, either to prove that the solicitors did 
approve of the title, or that there was such a 
title tendered as made it unreasonable not to 
approve of it. The effect of all this is that the 
plaintiffs before they can succeed in compell.- 
ing the defendant to perfom his part of the 
contract, have to establish that they adduced 
and tendered such a title to the defendant 
that the rejection of it by the defendant's 
solicitor was unreasonable. It would, there- 
fore, be necessary now to examine what was the 
title made out and tendered by the plaintiffs 
to Mr. Merwanji. Was it such a title as 
would induce the Court to hold that its rejec- 
tion by Mr. Merwanji was unreasonable? 

The plaintiffs have tendered to the Court 
evidence of their title to the property in ques- 
tion, which is mainly documentary evidence 
produced from the records to the Collector 
of Bombay and from other sources. The Col- 
lectors Head Surveyor, Mr. Vaidya, has 
given very useful evidence in the case and has 
produced many documents from his office, 
traciug the history of the different pieces of 
land which go to make up the property now 
contracted to be sold by the plaintiff. The 
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history of the different plots making up the 
land on which the defendant's building stands, 
is traced’ by Mr. Vaidya from as early a 
date as 1821 Tt is true that some of the do- 
cuments produced on the plaintiffs’ behalf 
were not discovered till after the hearing 
commenced. They, no doubt, help the Court 
to a certain extent. I think, however, that 
it would be but fair to the defendant to con- 
fine the consideration of the question to only 
such evidence as was available in support of 
the plaintiffs’ title, before the defendant's 
solicitors finally pronounced their decision 
and rescinded the contract. Were the mate- 
rials that were at the disposal of the defen- 
dant’ssolicitors and available to him, sufficient 
toestablish a title, the rejection of which would 
be considered by the Court to be unreason- 
able? Exhibit A 37 shows that the search 
taken by the clerk of the defendant’s solicitors, 
was a fairly thorough and exhaustive search 
and was intelligently conducted. I feel per- 
fectly certain that if the records in the 
Collector’s office were personally inspected by 
Mr. Merwanji himself, if he had seen what 
his clerk seems to have seen, if the various 
entries and documents produced from the 
Collector’s office had been before Mr. Mer- 
wanji’s own eye, many of his doubts would 
undoubtedly have disappeared. There is no 
doubt that certain inaccuracies crept into the 
answers given by the plaintiffs’ solicitors to 
his requisitions, Those mistakes were due to 
a difference in alphabetical marking of certain 
plots of land on different plans with the result 
that they aggravated the doubts which had 
already been engendered in Mr. Merwanji’s 
mind. The discovery of other documents, 
more especially of the agreement of the 17th 
of June 1870, Exhibit A 29, explains away 
some of these mistakes. When, however, 
one carefully serutinizes Exhibit A87, which 
shows what materials were at the disposal of 
the defendant's solicitors, no doubt is lefi, in 
my mind that what was in the Collector's 
office and in the documents furnished to the 
defendant's solicitors by the plaintiffs’ solici- 
tors, afforded ample materials to establish that 
the plaintiffs had in them more than a market- 
able title to the property which they contract- 
ed to sell.e It was said on defendant’s behalf 
that the services of Mr. Vaidya were not at 
their disposal, and that without the expla- 
nations which he gave to the Court when 
producing the various documents before it 
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were not available to the defendant's solicitors. 
There is no doubt that Mr. Vaidya’s evidence 
has materially assisted the Court in under- 
standing the various documents, tracing the 
history of the different plots of land in ques- 
tion. Mr. Vaidya seems to have studied 
the history of this land sometime ngo for 
other purposes, and I have no doubt in my 
mind that if he had been asked to give any 
information or furnish any explanation of any 
particular entry in the Collector’s books, or 
of the documents in the files of the Collector's 
office, Mr. Vaidya would have done so. 
Mr. Merwanji had not before him the 
original entries and the documents inspected 
by his clerk. If he had, I think, many of 
his doubts would have been dissipated. T 
cannot help thinking that if Mr. Merwanji 
instead of treating the advances and over- 
tures of the plaintiffs’ solicitors in the stand- 
offish manner in which he did, had responded 
to them and met them in another spirit 
by explaining to them his doubts and dif- 
culties, he would have been in a very 
much better position to form his opinion, and 
would have formed a more correct opinion 
as to the plaintiffs’ title than he did. He 
may have been strictly within his rights 
in refusing to say more than he did say in his 
correspondence. Batas the evidence proceed- 
ed before me and the title was traced and ex- 
plained to me, T could not resista conclusion 
growing in my mind that Mr. Merwanji 
would have understood a great deal better 
the effect of. what his clerk had seen, if he 
had those materials under his own observation. 
That Mr. Merwanji’s studied silence and 
refusal to divulge the nature of his objections 
were inagreat measure responsible for the 
error in which he fell, and the error in which 
he led his counsel, is clear from the incident 
with reference to the form of the deed of 
enfranchisement of sanadi land. In the 
agreement between the parties it was pro- 
vided that the portion of the plaintiffs’ land 
which was originally acquired under sınade 
and which is spoken of as sanadi land was 
to be by them converted into quit and ground 
rent tenure and sold as such. The plaintiffs 
entered into negotiations with the” Collector 
for the necessary conversion, and it was 
eventually agreed that in consideration of a 
payment of Rs. 50.000 to Government, the 
sanadi land was to be converted into land of 
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quit and ground rent tenur>, The defen- 
dant wanting information applied to the Col- 
lector for the form of the proposed enfran- 
chisement deed, and that form was sent to 
him. When the form was taken to the de- 
fendant’s solicitors, he felt that the words 
in it “or other the quit and ground rent 
for the time being payable” were objection- 
able. He seems tò have formed a notion 
that if his client accepted the enfranchise- 
ment dead in that form. he might be taken 
to have acquiesced in the contention of Gov. 
ernment that they were entitled at any time 
to raise the quit and ground rent payable for 
the land. Having formed this notion, he 
studiously keeps it to himself, never informs 
the plaintiffs’ solicitors that one of his main 
objections was the presence of those words in 
tha deed. and itis not till the written state- 
meant ia declara 1 on the 28th of August 1909, 
that the plaintiffs’ solicitors come to know that 
one of the defendant’s contentions was that 
“he was not bound to accept a document of 
eufranchisement in the form submitted by 
the plaintiffs’ solicitors with their answer to 
the said requisition, inasmuch as under the 
said form of document the defendant by 
reason of the covenants therein contained 
would be precluded from resisting any future 
increase of the amount of the quit or ground 
rent, which Government might seek to impose, 
but would bs Hable to pay such increased 
quit or ground rent.” This objection is for- 
mulated for the first time in the written 
statement. It is, no doubt, trie that those 
words objected to by Mr. Merwanji appear in 
the form annexed to the answers to requisi- 
tions, and also appear in the form sent to the 
defendant by the Collector. Now the true facts, 
as deposed to by Mr. Vaidya,.are that this 
form was in the first instance put forward and 
adopted by Government on the 2nd of March 
1907, as will appear from the endorsement 
on Ext. A5. On the 4th of December 1908, 
however, Government altered the form and 
omitted the words that were objectionable 
in Mr. Merwanji’s opinion, as will appear 
from the endorsement on Ext. A 6. If Mr. 
Merwanji had only drawn the attention of 
the plaintiffs’ solicitors to this objection on 
his part, I have no doubt enquiries or re- 
presentations would have been made in the 
Collector's office, and it would have been dis- 
covered without any difficulty that the form 
had been altered, and that by some oversight or 
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mistake the Collector’s office had sent to the 
defendant the old form which had been aban- 
doned. In fact, Mr. Merwanji had the new 
form before him on the 16th or 17th of Auguss 
1909, before the defendant's written state- 
ment was declared. His attention seems to 
have been actually drawn to the omission 
of the objectionable clause, and yet he sits 
absolutely silent and never gives the plain- 
tiffs a chance of rectifying the mistake and 
removing the misunderstanding. As a matter 
of fact the plaintiffs have obtained enfran- 
chisement of their sanadi land in the form 
that does not contain a clause objected to by 
the defendant's solicitors. It is true they 
obtained this on-the 14th of December 1909, 
but itis clearly established that the plain- 
tiffs after the 4th of December 1903, were 
ina position to obtain the form in which 
they eventually did obtain it, without any 
‘difficulty at any time that the defendant 
was ready to complete. It has been urged 
on behalf of the defendant that the plaintiffs’ 
solicitors were wrong in refusing to answer 
certain requisitions. I think the plaintiffs’ 
solicitors, strictly speaking, were within 
their rights, in refusing as they did, to 
answer some of these requisitions. 

In Inre Ford and Hill (5), the Court of 
appeal held that “such questions by the pur- 
chaser’s solicitors were not proper questions to 
be put in requisitions to title.” Lord Justice 
James says: “Lam of opinion that the question 
purchaser” referring to questions similar to 
those put by the defendant’s solicitors “is 
anything but a requisition. It is a search- 
ing interrogatory put to the vendor and their 
solicitors,” and it was held in this case that 
neither the vendors nor their solicitors 
were bound to answer any part of the re- 
quisition. 

Whether the plaintiffs’ solicitors were wise 
jn refusing to answer the requisition, is 
another question, but the fact remains that 
in their desire to avoid conflict, they even- 
tually did most fully answer the requisitions 
jn their letter of the 29th of March 1909. 
As I observed before, the plaintiffs’ solicitors 
were undoubtedly in error in the explanation 
they give with reference to certain small plots 
of land which go to make up the whole of 
the land contracted to be sold. How this 


mistake arose would become quite clear at 
(5) (1879) 10 Ch. D. 865; 48 L. J. Ch. 827; 40 L. 
mal; 27 W, R. 871, 
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a glance by putting the two plans, one annex- 
ed to Ext. A 19 and another annexed to 
Ex. A 29, side by side. The plot 
marked B in Ext. A 1: happens to be marked 
Cin Ext. 29 The plot which is marked 
C in Ext. A 19 is marked D in Ext. A 29, 
and the plot which is marked D in 
A 19 is marked B in A 29. Ab the 
time when this misunderstanding arose, 
unfortunately Ext. 29 had not been dis- 
covered, and hence the difficulties in identify- 
ing the plots by letters, and making the 
measurements of these plots fit in with the 
plots described by alphabetical lettering. 
I do not think, however, that that mistake 
has any real effecton the question between 
the parties. As I have observed above, if 
Mr. Merwanji had been less reserved, if 
he had not held Messrs. Little & Co. at arms _ 
length, if there had been interviews between 
the respective solicitors, if Mr. Merwanji 
himself had inspected the records in the Col- 
lector’s office and seen the entries and the 
documents there for himself, I have no doubt 
that all his doubts would have vanished. 

The evidence as to the plaintiffs’ title 
consists mainly, as I have observed above, 
of documents which come from the Collector’s 
custody and other sources. Since the 
hearing, I have carefully gone through the 
documentary evidence recorded in this cise, 
by the light of the oral evidence given by 
Mr. Vaidya, and I have come to the conclusion 
that the plaittiffs have made out a much 
better title to their property than a great 
many peole in Bombay would be able to 
make out with respect to great many proper- 
ties. Ido not propose to go into a detailed dis- 
cussion of the various documents that go to 
prove the plaintiffs’ title to the property 
they contracted to sell. It seems to me that 
the discussion before me as to whether the 
plaintiffs were bound to make out a 60 
years’ title, as contended by Mr. Jardine, or 
whether the defendant was bound to ac- 
cept a 20 years’ title, as contended by 
Mr. Inverarity for the plaintiffs, is of no 
real importance in this case. The plaintiffs 
in this instance have been able to make 
out a satisfactory title which extends to a 
period considerably over sixty years, and 
many of the objections that were urged on be- 
half of the defendant. seem to me to be with- 
out any substance. For instance, Mr. Jardine 
contended that there was a discrepancy of 
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somewhere about 45 square yards. He said 
the plaintiffs purporttosell 4116 square yards, 
and they have proved titleto only 4071 square 
yards. Now it must be remembered that 
the plaintiffs never contracted to sell so many 
square yardsof land. All they contracted to 
sellwas their Byculla property and, there- 
fore, the qnestion of the discrepancy of a 
few yards in measurement, even if real, is 40 
my mind of ne consequence. The defendant 
presumably knew the plaintiffs’ property 
and knew what he was buying and there 
was no question between them of the ac- 
tual area of the property. Both the parties 
understood perfectly well what they were 
selling and buying. Equally unsubstantial, I 
think, was the contention on the part of the 
defendant that he was entitled to rescind and 
_ repudiate, because there might possibly be 
. Some incumbrance created between the years 
1359 and 1865. Mr, Jardine contended that 
the absence of the original deed-poll was com- 
patible with the firm of Treacher & Co. hav- 
ing mortgaged the property between 1859 and 
1865. It seems to me that this apprehension 
is identically the peril which was pleaded in 
Moulton v. Edmonds (6), and „Which the Lord 
Chancellor stigmatized as “imaginary and 
chimerical,” and the observations of the Court 
at page 252 of the report are, I think, a com- 
plete answerto the apprehension expressed 
on behalf of the defendant. When the title 
of the defendant is traced by the light of 
the documents before the Court, ib seems 
to me that thetitle is one that any Court 
would accept as a perfectly good title. 

I propose now to trace very shortly the 
history of the different parcels ofland which 
goto make up the whole piece of land on 
which the plaintiffs’ buildings at present 
stand. In referring to the different plots of 
land, I propose to refer to them as they 
appear on the plan annexed to Ext. A 19. It 
appears that as early as 1821 one Kazi Shaikh 
Dawood bin Mahomed Salia, owned a portion 
of this land. In 1524 he acquired two more 
pieces of land by two different sanads, and he 
was from that date the owner of the whole 
of the land in question in this suit. From 
1824 up to 1£89 all plots of land were in the 
possession of Kazi Shaikh Dawood.” In 1839 
he seems to have madea default in paying 
the Government dues, and the land was sold 


(6) (1859) 1 De. G. F, & J. 246; 29 L. J. Ch, 181; 
6 Jur. ( (x. s.) 805; 8 W. R. 153. 
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and purchased by the late Mr. Manekji 
Cursetji, who during his life-time, was a 
prominent citizen of Bombay. Mr. Manekji 
Cursetji held the land from 18389 to 1849, 
and during his occupancy he used a portion 
of the land for quarrying stone, with the 
result that the quarry was converted 
into a tank. In 1849 Manekji Cursetj 
made over this tank to Government for 
public purposes, as the supply of water was 
scarce in that locality. The tank was given 
for the use of the puplic as a memorial to his 
late father. It was subsequently exempted 
from the payment of the ground rent, and by 
orders of Government, rent to the extent of 
Rs. 46-13-2 being the proportionate rent 
of the land given up, was remitted by Govern- 
ment. The land so given up by Mr. Manekji 
Cursetji is designated as Tank landand appears 
onthe plan attached to Ext. A 19 marked 
with the word ‘Tank’. After he gave up the 
tank land for the use of the public, in the year 
1859 by a deed-poll bearing date the 14th of 
December 1859, he conveyed two plots marked 
A and D to the frm of Treacher & Co. These 
two plois A and D remained in the pos- 
session of the firm till they were conveyed to 
the limited lability Company, the present 
plaintiffs. So that, so far as plots A and D are 
concerned, we have the fact that they were 
from 1824 to 1839 in the possession of Kazi 
Sheikh Dawood ; from 1839 to 1859 they were 
in the possession of Mr. Manekji Cursetji; from 
1859 to 1867 they were in the possession of 
Treacher & Co., and from 1867 up to date they 
have been in the possession of the plaintiffs, 
Then we have two small plots Band ©. These 
plots in the first instance formed a portion of 
the tank land and got into the possession of 
the Municipality. The major portion of the 
tank land eventually came back to Mr. Manekji 
Cursetji, but these twosmall portions never 
came to his possession, and remained with the 
Municipality. The firm of Treacher & Co, 
acquired these plots in the early sixties, one 
I think, in 1860, and another, in 1863, from 
the Municipality, The Municipal authorities 
do not appear to have obtained the previous 
sanction of Government tothe sale of these 
and other plots of land in Bombay, but 
Government acquiesced in the said sales and 
waived all objections to these sales on their 
part, by re-assessing and re-imposing the usual 
quit and ground rent assessment on these 
plois. The firm of Treacher &Co. held these 
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plots tili 1867, and from that time the present 
plaintiffs have been in possession. The only 
flaw in the title to these plots that can possi- 
bly be urged, is that the Municipality were 
not entitled to sell without Government, sanc- 
tion. Government condoned this informality 
in the sale, and practically assented to them, 
when they re-impcsed quit and ground rent 

-~ tax, and I think any apprehension that the 
title of the plaintiffs would be imperilled 
after so many years of uninterrupted and un- 
disputed possession merely because of this in- 
formality or defect in the sale would, L think, 
come well under the category of perils that 
“were stigmatized as imaginary and chime- 
“rical. 

The only other plot that remains to be con- 
sidered is the tank land. This plot was in 
Sheikh Dawood's’ possession between 1823 
and 1839, In 1839 Mr. Maneckji Cursetji 
acquired it atthe Collector's sale. He held 
it till 1849. The Municipality remained in 
possession of it between 1849 to about 1865: 
Mr. Maneckji re-acquired this land under 
certain terms which it is unnecessary to seb 

„out here, and he eventually sold the land to 
the present plaintiffs by a conveyance dated 
the Ist of August 1870, Ext. A 20, and the 
plaintiffs have retained possession of the land 
ever since. 

This shortly is the history of the different 
plots of land which go to make up the pro- 
perty contracted to.be sold. . There can, I 
think, be no doubt that thetitle such as the 
plaintiffs have made out to their propérty, is, 

to put it at the very lowest, certainly a market- 
able title. As I observed abore, ib is a 
better title than many owners in Bombay 
could make out to their property. It extends 
to a period considerably beyond sixty years, 
and to my mind itis an unimpeachable title 
‘that the plaintiffs have succeeded in making 
out to their property. To reject sucha title, 
is, to my mind, unreasonable, and I find that 
Mr. Merwanji was not right when he decided 
that the plaintiffs had failed to make out a 
marketable title. The opinion, no doubt, was 
honestly formed in the light of what was be- 
fore Mr. Merwanji but, in my opinion, he failed 
correctly to appreciate the materials, reference 
to which his investigating clerk had placed 
beforehim. The learned counsel, to whom 
the case was submitted, shared Mr. Merwanji’s 
doubts and difficulties because he really had 
not before him everything that should have 
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bsen placed for his consideration. Mr. Mer- 
wanji was coatent to plasa before counsel al 
that was before him, but all that!was before 
him was not all that he could have had, if 
he had either personally investigated the Col- 
lector’s records, and inspected all the entries 
and documents referredto by his clerk 
Ext., A 37, and if he had been a little more 


open and communicative to the vendor's soli-' 


citors. In spite of all his doabts, | Mr. 
Lowndes does ih his opinion say that “ the 
title is a fair ‘holding ons and might ba, 
accepted without much risk, if the vendor 
Company would give an indemnity bond. They 
are'a substantial Company, whosa idemaity 
would, [imagine, be a fair security.’ Mr. 
Merwanji seems to have ignored this por- 
tion of counsel's opinionaltozether, and never 
suggested the plaintiffs giving the ‘defendant 
an indemnity bond. 


Having rezard, therefore, to all the circum: * 
stauces of this case, I have coms to the con- ' 


clusion not only that the plaintiffs have a 
mirketable title to their property and have 
established it to the satisfaction of the Court 
but that they had made out a markatable title 
before the same was rejected by the pur- 
chaser’s solicitors. 

I further hold that to reject a title such ås 
was tendered, was under the circumstances 
unreasonable and that the consequent attempt 
to rescind the contrast on the part of the 
defendant was wholly unjustifiable. 


(After giving his finding on the issues his 
Lordiship continued—] I hold that the. 


plaintiffs are entitled to specific performance 
of the contract and decree that the defendant 
do pay to the plaintiffs the sum of Rs.1,50,009. 
with interest thereon at 5 per cant. per annum, 
from the Ist of October 1908 till payment- 
the plaintiffs in their turn to convey the pre- 
mises contracted to be sold, and give vacant 
possession thereof to the defendant. 

I have considered the question of costs, and 
have come to the conclusion that the defen- 
dant must pay to the plaintiffs their whole. 
costs of this suit. Even after the plaintiffs 
had led their evidence and proved their title, 
the defendant up to the very last persisted in 
maintaining that they had no markétable title 


to their property. I do not think this is a” 


case in which any portion of the plaintiffs’ 
costs should be disallowed. 7 

Attorneys for the plaintiffs: Messrs. Dtlle, 
and Co, A 


in |: 


S 
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‘Attorneys for the’ defendant: Messrs. 


Bicknell, Merwanji and Romer. 


; (s. c. 12 Bom. L. R. 615), 
.. BOMBAY HIGH COURT. - 
First Crvit Arrear No. 9 or 1910. 
June 28, 1910. 
Pr esent:—Sir N. G. Chandavarkan, 
and Mr.'Justice Heaton. 
_ CECIL GREY—PrAINTIPE APPELLANT 
versus 


Tae CANTONMENT COMMITTEE OF 
POONA— DEFENDANT—RESPONDENT. 

Civil Procedure Code, (Act V of 1908) s. 80—Pubdlic 
officer—Cantonment Committee—Contract Act (IK of 
1872), Ch. V—Ceontract obligations resembling those 
created by contract— Notice compulsory. 

A Cantonment Committee, formed under rules 
framed under the Cantonments Act (XIII of 1889), 
is a ‘public officer’ within the meaning of section 2 of 
the Code of Civil Procedure. 

Chapter V of the Contract Act deals with ‘certain 
obligations resembling those created by contract,’ not 
those arising from a contract itself, which pre- 
supposes a legal relation brought about between 
parties by their frec volition in the form of proposal 
and assent. 

It would be straining tho japane of section 80 of 
the Code of Civil Procedure beyond legitimate limits 
and defeating its object, if the principle that no notico 
under section 80 is required in a suit ew contractu 
were io be applied to actions sounding substantially in 
tort, merely because by operation of law those actions, 
for certain purposes, are treated as actions ew contractu, 

First appeal from the decision of the Dis- 
trict Judge of Poona. 

Mr. Shortt, for the Appellant. 


Mr. Œ. S. Rao, for the Respondent. 


Judge, 





Judgment. 
The Cantonment Committee, Poona v. Bur- 
jorji Bomanji (1), relied upon by Mr. 


Shortt inhis able and careful argument ia 
support of this appeal, that a Cantonment 
Committee, formed under rules framed 
under the Indian Contonments Act (XIII of 
1889) is a quasi body corporate. It is unne- 
cessary to express any opinion on the correct- 
ness of that decision, because the question 
beforeus is whether, for the purposes of section 
80 of the Code of Civil Procedure, a Canton- 
ment Committee is a ‘public offcer” as 
defined in section 2, clause (17) of the Code. 
Under that section, the expression “public 
officer” means (inter alia) “a person”, who is 
an ‘officer whose duty itis, as guch officer, 
to take, receive, keep or expend any property 
on behalf of Government.” A Cantonment 
Committeeis, according to the rules made under 
(1) 14 B. 286, 


` fund called “the Cantonment Fund”. 


Act XIII of 1889, “a Cantonment authority,” 
which is charged with the management of a 
That 
is vested in His Majesty by the provisions 
of section 13 of the Act, and its management by 
the Committee is made, by the same section, 
subject to the control of the Local Gov- 
ernment. 

The Committee is, therefore, an artificial 
person formed by the Statute for the pur- 
poses of Cantonment administration. 

But it is contended that the definition of 
“public officer” in the Code contemplates 
an individual, not a body composed of 
individuals, of the description mentioned in 
each of the clauses of section 2. AS public 
oficer” means, in the first place, “ a person” 
and the word “person,” under the General 
Clauses Act (X of 1897), includes “ any body 
or association of individuals, whether in- 
corporated or not.” Such a body, discharg- 
ing according to law, any of the functions 
mentioned in the clauses of section 2 of the 
Code of Civil Procedure, falls, in our opinion, 
within the definition of “public officer.” 

As pointed out in some of the cases de- 
cided on the. construction of section 424 
of the old Code of Civil Procedure (Act 


.XIV of 1882),-which is re-produced as sec- 


tion 80 in the present Code, the object of the 
section is to give a public officer, acting or 
purporting to act in the execution of his public 
duty, an opportunity of making reparation for 
any damage which he may have caused in 
such execation without being sued in a Court. 
The right to notice as a condition precedent 
to a suit is given to the officer concerned in the 
interests of the public treasury, out of which 
the money mustcome for repairing the damage. 
This consideration applies to a Cantonment 
Committee managing a Cantonment Fund 


_vested in His Majesty, as much as to any 


public officer similarly situated. 

We think, therefore, that a Cantonment 
Committee such as we have here is a 
“public officer” within the meaning of section 
2 of the Code of Civil Procedure. 

It is argued, however, that no notice 
under section 80 of the Code was necessary 
for the maintenance of this action against 
the Committee, because it arose not out of a 
tort but out of a contract; and Rajmal Manik- 
chand v. Hanmant Anyaba (2) is relied upon. 


The plaint and the pleadings clearly show 
(2) 20 B. 697, 
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that the cause of action complained of by the 
appellant is one sounding in tort. It is alleg- 
edthat under cover of authority given to it by 
the Cantonments Act and the rules framed 
under it, the respondent Committee has 
illegally imposed a rate upon the appellant. 
On the strength of thatullegation, the appel- 
lant seeks the refund of a certain amount, 
which,, he states, he deposited with the Com- 
mittee “ under protest” to meet its illegal de- 
mand. It is contended thatthe moment the 
appellant paid the money under protest, the 
Committee held is as money had and received 
for the appellant’s use, and became bound 
to restore it, if the levy of the rate was 
illegal. 

Chapter V of the Indian Contract Act, on 
which this argument i is sought to be support- 
ed, deals with “certain obligations resembling 
those created by contract”, not with those 
arising from a contract itself, which pre-sup- 
poses a legal relation brought about between 
parties by their free volition in the form 
of proposal and assent. The principle of 
Rajmal Mantkchand v. Hanmant Anyaba (2), 
does not apply and was not intended to apply 
to the former kind of obligations. It would 
be straining the language of section 80 of the 
Code of Civil Procedure beyond legitimate 
limits and defeating its object, if we were to 
apply that principle to actions sounding sub- 
stantially.in tort, merely because by operation 
of law those actions, for certain purposes, are 
treated as actions ew contractu. 

On these grounds the decree in appeal mast 
be confirmed with costs. 

Decree confirmed, 


ALLAHABAD HIGH COURT. 
FULL BENCH, 

Secoxp Civit Appear No. 881 or 1509. 
August 11, 1910, 
Present:—Sir John Stanley, Kr., Chief 
Justice, Sir George Knox, Krt., Judge, and 
Mr. Justice Ghanian, 
Musammat RETURAJI DUBAIN— 
PLAINTIFP— APPELLANT 
VETSUS 
PAHALWAN BHAGAT AND OTAERS— 


DEFENDANTS — RESPONDENTS. 
Pre-envptior. —Wajib-ul-arz— Construction—Variation 
— Custom or contract—Regulation VII of 1822. 
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Tho preamble of a wajib- id: larz of 1838 contained the 
words:—“We write this wajib-ul-arz of our own free 
will and having fully understood it we accept the 
matters stated below as binding upon us.” The 
heading of the clause relating to pre-emption was: 
“Mode of sale and transfer of the whole or part of the 
shares of share-holders.” The pre-emptive clause 
itself was: “Whoever amongst us wishes to: transfer 
his share in wholeor in part by sale or mortgage, is 
bound to inform his co-sharers, and to sell or mortgage 
to him at fixed price. If any one transfers his share 
toa stranger without informing his co-sharers the 
transfor will not be valid.” The concluding words 
were: —“We have'written this igrarnama thatit may 
be of use at the proper time”. The wajib-ul-arz of 
1869 contained the following provision: “In case of 
nrgent necessity every co-sharer has the right to 
transfer his share recorded in this khewat; near 
co-sharerg and other pattidars will have right to 
pre-empt, the nearer being preferred to more remote”. 

Held (Stanley, C.J. dissenting] that the Wajib-ul- 
arz recorded a custom of pre-emption. 

Hub Lal v. Ganga Bahai, T A. fa J. 519, 6 End. Cas, 
151, approved of. 

Per Stanley, C. J.— A custom to be binding must be 
unaltered, uniform, constant and definite. If the 
Settlement of 1833 recorded a custom, then the 
co-sharers inthe villago at the time of the later 
Settlement of 1863 must be deemed to have abrogated 
it, and to have adopted by agreement the right of pro- 
emption whioh is recorded inthe later Wajib-ul-arz 
as more suitable to the then existing conditions of the 
village. ‘The variation in the rights as defined in the 
two Wajib-ul-arzes leads to the conclusion that the 
right recorded in 1869 cannot be treated as a right ex- 
isting by custom. 

Per Knox and Chamier, JJ. 

Tho word iqrar does not necessarily mean contract. 
It means ratification or assent. 

Per Chamier, J. 

In continking a wajib-ul-arz, one must have regard 
to the document as a whole, and bear in mind the law 
and instructions, if any, under which, and the circmm- 
stances in which the document was prepared. 

Provisions of Regulation VII of 1822 discussed by 
Knox, J. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 14th 
of June, 1909. . 

Mr. Iswar Saran, for the Appellant. 

Mr. Sital Prasad Ghose, for the Respond- 
ents, 

Judgment. 


Stanley, C. J—The question raised in this 
appeal lies ina narrow compass. The appeal 
arose out of a suit for pre-emption and the 
sole question is whether or not the record of 
the right of pre-emption contained in a 
wajib-ul-arz of the village of Deoria in the 
district of Gorakhpur, prepared at the 
Settlement of 1869, is a record of a right exist- 
ing by custom or by contract. The plain- 
tiff relies upon this wajzb-ul-arz as establishing 
her claim, while the defendants rely also upon 
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an earlier wajib-ul-arz of 1833, and contend 
that reading the two wib-ul-arzes together, 
the right must be regarded as one arising ont 
of contract. 
by the two lower Courts. Jn consequence 
ofa recent decision of a Benchof this Cours 
which is in conflict with earlier decisions, 
this appeal has baon laid before a Fall Bench. 

The heading to the paragraph in the wajib- 
ul-arz of 1833 which deals with pre-emption is: 
bb a 

Mode of sula or transfer of whole or part of 
shares.” The words “custom of pre-emption” 
are not used. The paragraph rans as fol- 
lows: — ` 

“If any of us wishes to transfer the whole 
or a part of his share by sale or mortg ige, he 
should inform the ¢)-sharers of the 
and should mortgwge orsell the sume to him 
(sic) ab fixed prico. If any one sells his 
share to a stranger without information to 
the co-sharers of the village, the siid transfer 
shall ba invalid.” ; 

In the wajib-al-arz of 1859 the right which 
is recorded is different. Paragraph 14 of that 
1wajib-ul-ars in which the right of pre-empticn 
is stated runs as follows :— Ia cise of ex- 
treme or urgent necessity every co-sharer 
has aright to transfer his share recorded in 
the khewat. . Near co-sharers and other 
pattidars will have the right of pre-emption, 
preference amongst them will be according 
to degrees of nearness. The heading to the 
paragraph is “ pra emption and transfer.” 

On behalf of the defendauts-respondents, 
the contention is that the right recorded in 
this later wujtb-ul-arz is ab variance with the 
vight previously existing; and this being so, 
the right recorded in it must be deemed to be 
a right arising from the contract of the parties 
and as such came to an end at the termina- 
tion of the settlement. On the part of the 
plaintiff, it is contended that bebween the 
years 1833 and 1869 a custom of pre-emption 
may have slowly and gradually sprung into 
existence at variance with the right recorded 
in the wajtb-ul-arz of 1833, and that this 
custom is the custom which is recorded in the 
later wajib-uwh-arz. In the course of the 
argument a suggestion was thrown out, that 
the record contained in the wayb-ul-arz of 
1833 was only a skeleton fotm, which 
omitted to give the details of the custom 
and that the details were supplied by the 
wajtb-ul-arz of 1869. 

As regards the first of these arguments, it 
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appears to me that whatever the right was 
which is recorded in the earlier wajzb-ul-arz, 
that right must be deemed to be the right 
which continued to prevail during the ex- 
istence of the settlement of 1833. There is 
no evidence before vs to justify us in hold- 
ing that any right of pre-emption grew into 
existence during this period otherthan the 
one which is recorded in the wajib-al-arz of 
1833. 

Then I come to what I may describe as 
the skeleton theory. It appears to me that 
the right recorded in the wyzb-ul-arz of 1833 
is very far from being a mere skeleton. It 
is definite, reasonable and complete; such a 
right as a co-parcenary body might naturally 
accept as ample protection against tle in- 
cursiou of strangers into the village. In the 
year 1833, there were only four co sharers in 
the village, and the object of pre-emption 
being to keep out strangers, this object would 
be attained by a provision that any share- 
holder wishing to transfer his share shonld 
offer it first to his co-sharers before he offer- 
ed it for sale to a stranger; that there should 
be grades of pre-emption wherethere are only 
four sharers, that is three entitled to pre- 
empl, appears fo me to approach the absurd. 
The right recorded in the wajéb-ul-arz of 1869 
is a modification of the right previously 
recorded. According to it a share-holder 
wishing to sell his share must offer it first to 
near co-sharers, then to other co-sharers, 
before he could sell to a stranger. A. custom 
to be binding must. be unaltered, uniform, 
constant and definite. If the Settlement of 
1833 recorded a custom, then it appears tome 
that the co-sharers in the village at the time of 
the later Settlement of 1869 must be deemed 
to have abrogated it and to have adopted by 
agreement the right of pre-emption which is 
recorded in the later wajb-wl-arz as more 
suitable to the then existing conditions of the 
village. There are ten signatories to the 
wojib-ul-arz of 1869 and in the preamble to 
the wajib-ul-arz is the statement on their 
part: “We write out the following condi- 
tions and shall act up to them.” It seems to 
me highly probable that at the time of the 
settlements the co-sharer3 agreed among them- 
selves as to the nature of the right of pre- 
emption which they desired to have recorded, 
and comniunicated their wishes to the Settle- 
ment Officer, or some subordinate official 
charged with the duty of collecting infor- 
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mation for the preparation of the settlement, 
and consequently we have different rights 
recorded in the two settlements. Variance 
in the rights as defined in the two 
wajib-ul-arzes leads me to the conclusion, 
that the right recorded in 1869 cannot 
be treated as a right existing by custom. 
This view is consonant with a number of 
unreported decisions of this Court. It was 
urged in the course of the arguments that 
only rights existing by custom are racorded 
in w jib-ul-arzes, but this does not appear to 
me to have been the cuse. It is common ex- 
perience that agreements of the co-parcenary 
body as well as customs ara constantly 
recorded in wajeb-ul-arzes, We should ba 
closing our eyes to realities if we failed to 
recognize this.. We find that in Thomason’s 
Directions to Settlement Officers of the year 


18858, Settlement Officers were enjoined to 


record “an agreement of the community as 
regards the pre-emption of shares.” As to 
this, Regulation VII of 1822 may also be 
relied on (see section 9). 

Maing cases have com2 bsfore the Courts in 
which the sole question was whether the 
record of aright of pre emption in a wajeb-ul- 
arz was a record of a castom or a contract. 
This question occupied the Full Bench which 
determined the case of Ishii Singh v. Gangs 
(1), and also the attention of a Fall Bench 
in Dalganjun Singh v. Kalka Singh (2). 

In addition to the wajib-ul-arz of 1869, the 
plaintiff relied upon a decree in a pre-emption 
suit. No reliance was placad upon this decree 
in the arguments before us. It was passedin 
January, 1888. Ifat this date, the Settlement 
of 1869 was in existence, this decree would ba 
a colourless piece of evidence, as during the 
Settlement of 1869 a right of pre-emption 
did exist either by contractor by custom. 

I would dismiss the appeal. 

Knox, J —Musammat Returaji Dabain 
instituted a suit in the Court of the Sab- 
ordinate Judge at Gorakhpur, in which she 
sought to enforce a right of pre emption 
in respect of a 5 anna + pie share in 
mahal Deoria pargana Salempur, which 
a certain Janki Prasad Singh, share-holder 
in the same mahal, sold on the 19th 
of April, 1907, to Pahalwan Bhagat and 
certain other Bhagats, residents of mahal 
Bairona, hereinafter styled in this judgment 


(1) 2 A. 877, 
(2) 22 A. 1, 
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as “the Bhagats.” She atrayed as defendants 
the Bhagats vendeesand Babu Janki Prasad 
Singh the vendor. She based her right upon 
a custom of pre-emption which is described 
in the plaint as having of old been current 
in mahal Deoria. This custom, she describes 
in the plaint thus:— “When ashare is to be 
transferred, the co-sharers in the mahal have 
a preferential right to purchase it as against 
strangers.” 

It is common ground to both parties that 
the plaintiff is a share-holder in mahal 
Deoria, and that the defendants Bhazats are 
strangers. In support of her claim she filed 
aud proved: 

(1) Copy of a decree in case No. 302 of 
1887 decided on the 25th of January, 1888, 
by the Munsif of Deoria. 

(2) Copy of an extract from a wajib-ul-arz 
of 1869, 

“The Bhagats” defended the suit. No 
defence appears to have been filed by Babu 
Janki Prasad Singh. In the written state- 
ment filed by “the Bhagats” they set oub that 
the custom of pre-emption is not current in 
the village. They raised certain other 


pleas, bub we are not concerned with 
those in this nappal. In support of their 
written statements “the Bhagats” filed. 


one solitary document, copy of an ex- 
tract of the wajib-ul-arz of 1833, prepared 
under Regulation VIT of 1822, and bearing 
date 29th June, 1839. When filing it, they 
stated that they filed it to show that the 
wajtb-ul-arz of 1839 was in the form of a 
contrach, (See paper No. 20, file C.) 

The learned Subordinate Judge framed 


no less than five issues, but he disposed of - 


the case upon the first of the five issues, and 
held that the custom of pre-emption did 
not exist in the village. The reason for 
this finding is thus given: “The language 
used in the wyzb-uwl-arz of i833 clearly 
showed that the right of pre-emption 
recorded in it was founded on contract and 
not on custom,” He arrives at this finding 
because Pp 

(1) The right recorded in the wajib-ul-arz 
of 1833 must have continued for the term 
of the settlement and consequently the entry 
in the wajij-ul-arz of 1869 could not be 
regarded as a record of custom. (In support 
of this view he cites an unreported ruling of 
this Court. Babu Jhinku Singh v. Chutkaro, 
S. A. No, 124 of 1907). 


d 
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_(2) The language of the wijib-ul-arz of 
1833 differs from the language used in the 
wajib-ul-arz of 1869. [See Ram Nandan v. 
Ram Narain, S. A. No. 97 of 1907.] He 
dismissed the decree, that had been filed, 
“with the remark that this solitary instance 
. was not sufficient to establish the alleged 
custom, 

The District Judge before whom the 
plaintiff carried her case in appeal, agreed 
with the Subordinate Judge, that the 
language used in the wajib-ul-arz of 1833 was 
the language of contract. He allows that 
if the wajrb-ul-arz of 1859 stood alone, it 
would be construed asa record of custom, but 
for two reasons he holds that it cannot be 
anything but a contract; and the two reasons 
for his holding this view are the same reasons 
which are given by the learned Subordinate 
Judge. 

The plaintiff then brought her appeal 
to this Court. In consequence of the decision 
of this Court, Hub Lal Tewari v. Ganga Sahu 
(3), the appeal has been placed before a 
Bench of three Judges, and the question 
which we have to consider is whether the 
plaintiff has or has not proved the existence 
of a custom of pre-emption in mahal Deoria, 
pargana Salempur. The question raised is a 
question of no small importance and, so 
far as -I am concerned, I feel that 16 
cannot be dismissed by a simple reference 
to the fact that the language contained: in 
one wajib-wl-arz differs from the language 
contained in another wajib-ul-arz appertain- 
ing to the same mahal. 

In the present case neither of the Courts 
below have really looked into the merits of 
the case put before them. 
the question as to whether the custom of pre- 
emption does or does not exist in mahal 
Deoria, (1) upon the strength of certain 
` words contained in the wajib-ul-arz of 1833, 
which, it appears to me, they have misunder- 
stood, and (2) by applying, as though it 
had the force of a touchstone, the question 
“Is the language contained in the two 
wajib-ul-arzes alike or different?” The 
learned District Judge appears to have had 
some searchings of heart . about the 
matter in his mind, for he writes that had 
the wajib-ul-arz of 1869 stood alone, he 
would have construed it as evidence of 


custom. 4 
(3) 7 A. L. J. 519; 6 Ind. Cas. 151. 
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I propose first t deal with the criticism 
addressed by the Courts below to the language 
of the wajib-ul-arz of 1833. 

In the first place the learned Subordinate 
Judge, although he appears to quote the 
tpsissima verba of the wajib-ul-arz, does 
not re-produce them accurately. The opening 
words of the wajib-ul-arz of 1933 van as 
follows: — 

We, Ajudhia Dube, Boni Madho Dube, 
Lal Behari Dube and Kura Mal Dube, birl- 
holders of mauza Deoria, tappa Bairona, 
pargana Salempur Majhanli do declare as 
follows: — 

The aforesaid village, which is our 
ancestral bert has been settled with us, 
as such, under Regulation IX of 1833, and 
the Regulations (Murtiba) relating to the 
settlement have been settled. Therefore we 
execute this wajtb-ul-arz (village administra- 
tion paper) before the Sarkar and havinz 
fully understood it, accept the following 
regulations as binding upon us. 

The concluding words ares — For this 
reason we: have written this ¢grarnama 
(deed of ratification) that it may ba of use 
at the proper time.” There is nothing in the 
preamble which corresponds to the words 
used by the learned Subordinate Judge “ag- 
reed to be bound by them” and I altogether 
difer from him in the translation which he 
gives to the word ¢qrarnama. It appears to 
me to have baen too easily taken for granted 
in some cases that the word iqrar contains in 
it of necessity any idea of contracting, and 
that an ¢grarnam of uecassiby contains any 
ilaa of a deed recording a contract, I have 
consulted various dictionaries, the well-known 
Qimus of Freytag, Richardson’s Dictionary 
and others, and in none of them is the mean- 
ing “agreement” given as one of the first 
meanings of the word grar. My view of the 
word zqrar, and I claim it is amply borne out 
by those authorities who are entitled to great 
weight, is that it stands for “ ratification,” 

“profession.” A very common use of the 
word in our Courts is where it stands iu the 
oath addressed to a witness, and again in the 
confession made by an accused person of some 
wrong done by him. The witness does not 
contract with Almighty God, but he pro- 
fesses before Almighty God, that he in- 
tends to tell the truth, etc. The accased 
person does not contract with any one, 
but he ratifies, professes, or ackuow- 


t 


684 
RETURAJI DUBAIN V. FAHALWAN BHAGAT, 
ledges that he has done something. In 
this connection it is interesting to note 
that in the translation authorized by Govern- 
ment of the Contract Act of 1872, the word 
contract is never connoted by the word iqrar; 
this word is not to be found in any part 
of the Act. If we get rid of this mistaken 
idea of the meaning of the word iqrar and 
read the extract of wajib-ul-arz of 1839 
naturally, it runs, so far as the question 

of p)e-emption is concerned, thus:— 

10. “Method of sale and transfer of the 
whole or part of a share of share-holders.— 
Whoever amongst us wishes to transfer by 
means ofsale or mortgage the whole or a 
portion of his shave, it is incumbent (lazim) 
on him that he give notice to his co-sharers 
in the village and sell or mortgage to him 
(sic) at the price fixed, and if any one without 
notice to the co-sbarers of the village transfer 
his share to a stranger, the transaction will 
not be lawful,” and the ratifying clause 
ends thus:— 

“Therefore we have written this ratifica- 
tion in order that it may be useful when the 
time comes.” 

I have consulted the wajtb-ui-arz of 1839 in 
the original, and I see nothing whatever in 
the language of it from first to last to justify 
the inference that it is a record of contract. 
As there is nothing in the language of the 
wajib-ul-arz of 1639 from which we must 
necessarily infer that itis a record of contract, 
itis well to look at the case as it stands 
between the parties. The plaintiff comes into 
Court upon a custom, the existence of which 
she claims to prove by an extract from the 
wogib-ul-arz of 1869, and by a decree recognis- 
ing that in the year 1888, according to the 
fact stated in the wajib-ul-arz for 1869, the 
custom did exist in mahal Deoria. There is 
nothing in the language of the wajlb-al-arz 
of 1869 which would militate against the 
idea that it records a custom, and it is 
corroborated by the decree. Against this 
evidence, which would be sufficient to 
establish the custom if it stood alone, [Of 
Majidan Bibi v. Sheikh Hyatan (4)], the 
Bhagats put forward anextract from thewaizb- 
ul-arz of 1833. Is this extract any longer of 
any value as evidence to contradict and rebut 
the evidence contained in the wajzb-ul-arz 
of 163? In answer to this I hold, first 


that there is nothing in the language of 
(4) A. W. N. (1897) 3. 
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the wajib-ul-ars of 1839 which points to 
the right therein racorded „being a right 
based upon contract. It follows, there: 
fore, the first of the reasons given by the 
Courts below for their finding falls to the 
ground, 

The second reason given by them opens 
up a more difficult question and requires 
some consideration both of the origin of 
the custom of pre-emption in Hindu villages 
(mahal Deoria is a village of which all the 
co-sharers have been for a long time past and 
are still Hindus) and of the sanction which 
the law confers upon records relating to pre- 
emption contained in a wajzb-wl-arz, prepared 
under the authority contained in Regula- 
tion VII of 1822. 

From the copies of the wajéb-ul-arz filed 
in this case and from copies of other 
wajib-ul-arzez which have been before this 
Court there is prima facie evidence that 
a usage or custom did prevail in some of 
the villages of pargana Salempnr, where- 
by a co-sharer intending to effect a trans- 
fer had to give notice of tho intended trans- 
fer to his co-sharers, and to sell to them 
in preference to a stranger at the price fixed 
upon for transfer. 

In 1822 the Government in Regulation VIL 
of 1822 expressed it as their wish and inten- 
tion that in revising the existing settlement 
of Gorakhpur, the efforts of the Revenue 
officers should chiefly ba directed not to any 
general and extensive enhancement of the 
jama, but tothe object of equalizing the 
public burthens and of ascertaining, settling 
and recording the rights, interests, privileges 
and properties of all persons and classes, 
owning, occupying, managing or cultivating 
the land ete. 

They desired also that the proceedings held 
and the- records formed by the Collectors, 
when making settlement or otherwise special- 
ly employed in conducting inquiries of the 
above nature, should be such as that all 
demands, claims and suits may be adjudged 
and determined according to the facts therein 
stated, until the same shall have-been formal- 
ly allowed, or it shall be shown by the result 
of a full investigation ina regular suit that 
the proceedings, or record of the Collector 
was erroneous or incomplete. In order to 
carry out their wish and desire they 
enacted (section 9), that it shall be the duty 
of Collectors and other officers, exercising the 
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powers of Collectors, on the occasion of mak- 
ing or revising settlements of the land revenue, 
to unite with the adjostment of the assess- 
ment and the investigation of the extent and 
produce of the land the object of ascertaining 
and recording the fullest possible information 
in regard to landed tenures etc. For this 
purpose their proceedings were to embrace 
the formation of as accurate a record as 
possible of all local usages connected with 
land tenures etc. In prosecuting these 
enquiries, Collectors were given the power of 
summoning witnesses and examining them on 
oath. If any doubt exists as to- the exact 
meaning of these words, and as to whether 
they embraced the enquiry into and judicial 
decision by Collectors on such questions as to 
the existence of a usage or custom of pre- 
emption, that doubt is resolved by a reference 
to the famous Cireular No. 1, which the 
Board of Revenne issued on the 9th April 
1839, and the Appendix No. XIII, in . which 
a sample is given as to how aright of pre- 
emption should be entered in the wajzb-ul-arz. 
(Four Circular Orders of the Sadar Board of 
Revenue, Allahabad, 1839 to 1841, reprinted 
Caleutta 1861, see pages 55 and 96.) 

The intention of the Regulation was that 
the inquiry into these entries should be such 
that all snits may be adjudged and determin- 
ed according to the facts therein stated 
until it should be shown that the proceed- 
ings or record of the Collector was erroneous 
or incomplete. 

There is nothing in Regulation VIL of 
1822 which authorized Collectors to record 
contracts regarding landed tenures. It is 
only right to infer, in the absence of proof 

- to the contrary, that they recorded only 
local usages, z.¢., such usages as had the sanc- 
tion of custom. 

As bas been seen above, provision was 
made for correction of incomplete entries of 
any errors that. might exist. The first settle- 
ment conducted under Regalation VII of 1822 
in Gorakhpur cameto anend just before 
1857. 

Preparations for the next settlement, also 
conducted under Regulation VIL of 1822, so 
far as pargana Salempur was concerned, 
were re-opened in 1859-60, and mahal Deoria, 
as the wajib-ul-arz shows, was settled in 
1869. 

Just before this.date the Board of Revenue 
had issued their Circular No, 24 of 1868, 
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dated the 9th of December 1868. This Circular 


chad special reference to the formation of the 


record-of-rights. The attention of Settlement 
Officers was re-called to the direction to Settle- 
ment Officers, which call the attention of 
Settlement Officers to the fact that (¢) the 
formation of the record-of-rights is a judicial 
act. (p. 21), (č) the object of his investiga- 
tion is not to create new rights, but to define 
those that exist (p. 46), (ii) that complete- 
ness of record can only be ensured by great 
vigilance on his part. The villagers are 
themselves reluctant to lay open to public 
scrutiny the internal economy of their village. 

They are distrustful, and slow to appreci- 
ate the motives which lead to the enquiry. 
The strong, the crafty, and the dishonest 
wish to avoid a proceeding which will tie their 
hands, and close every door against future 
encroachment and intrigue, Again, the pro- 
cess is a laborious one, which the persons em- 
ployed in the formation of the record are apt 
to slur over. Hach peculiarity of the tenure 
probably has to be elicited by repeated ques- 
tions, and the expressions to be very carefully 
adjusted so as exactly to meet the case 
(p. 70) and (ze) that the record-of-rights ig not 
to answer a temporary end, or to exhibit, as 
in the case of assessment, to the satisfaction 
of -superiors, thata certain operation has 
been judiciously performed. The record is 
to be permanent, itis to be as it were the 
charter of rights, to which all persons, having 
an interest in the land, or seeking to acquire 


‘such interest, aretoappeal. Itis to be the com- 


mon book of reference to all officers of Govern- 
ment in their transactions with, the people, to 
the Collector, to the Magistrate, and above all 
to the Judge (p. 74), ; 

In the second Chapter should bə re- 
corded under paragraph 14 the castom relat- 
ing to pre-emption. They dwell upon the 
extreme importance to the people of a care- 
fully prepared record-of-rights and upon the 
necessity of the Settlement Officer confining 
himself in the wajib ul-arz to n record of the 
usages and customs which they find to be ac- 
tually in existence. 

Lastly, they direct that the greatest care 
should always be paid to the attestation of 
the khewat and wajrb-ul-arz. The presense 
of all parties interested should be secured, and 
the papers carefally read over and explain- 
ed to them, when possible, by an Bnglish 
officer. Each record-of-rights should bear 
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at the foot a note by the attesting officer, 
showing the date and place of attestation, 
and the-names of the parties present. This 
should be signed in full by the attesting 
officer. 

Such was the law and such were the in- 
structions under which this wajib- ul-arz 
was prepared. It was attested on the 3Cth 
of September 1869, and the attesting officer 
has signed the attestation. The officer was 
Rai Baldeo Baksh, a Deputy Collector of 
eleven years’ standing. 

I have gone through this wajzb-ul-arz in 
the original, and I can find init none of those 
fancy entries which are said to exist in cer- 
tain wajib-ul-orzes. Itisdivided into four 
Chapters. The first Chapter isheaded “Chapter 
I, anaccount and description of the mahal 
and of possession therein.” Chapter II is 
headed “Hagug bagimanda bahami hissedaran” 
—the rights which remain inexistence among 
the share-holders—and in the 14th paragraph 
of this chapter, just where we would expect to 
find it, comes the entry :— 

16. Mode of sale and transfer of the whole 
or part of the share of the co-sharers, Tf any 
one of us wishes to transfer the whole or 
part of his share by sale or mortgage, he 
is bound to give information to his co-sharers 
in the village and sell or mortgage to him 
for the price fixed. If any one transfers his 
share toa stranger without giving informa- 
tion to the co-sharers in the village, thetrans- 
fer shall be invalid. 

The ratification clanse runs as follows :— 
“The persons whose signatures are given be- 
low in a separate rubkar of to-day’s date, nc- 
knowledge the accuracy of all the paragraphs 
of the wajib-ul-arz pattidart.” 

Following the well-known rule Omnia præ- 
sumuntur rite et solenniter esse acta donec pro- 
betur in contrarium I hold that wehave to pre- 
sume regarding this entry, 

(1) that the officer who framed thé record 
of 1869 was properly appointed and duly 
authorized so to act, 

(ID that in the formation of this re~ 
cord-of-rights he held a judicial enquiry 
on the spot regarding the various matters con- 
tained therein, 

CIII) that in the absence of proof to the 
contrary credit should be given to him for 
having acted with honesty and discretion 
within the limits of his authority, 

(IV) that wherein his record differs 
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from the record of 1839, he made complete 
what he decided was incomplete, and corrected 
what he found to be incorrect in his prede- 
cessor’s record, 

(V) that facts without proof of which the 
finding as to the custom of pre-emption could 
not have beenfound and recorded were proved 
atthe enquiry. See Rev v. Nottingham Old 
Water Works Coy (5). 

My attention has now been called to. 
various rulings in which this Court has 
held that variation between the language 
contained in two wajdb-ul-arzes drawn up 
under Regulation VII of 1833 is inconsistent 
with the existence of a custom, One 
such ruling is Ram Prasad Misir and others v. 
Babu Mahadeo Misir and others (6), S. A. No. 
37 of 1909, decidedon the 12th of August 1909; 
the attention of Mr. Justice Tudball, who d-- 
cided this case, was not apparently drawnto~ne 
force given by Regulation VII of 1822 Zo re- 
cords made under that Regulation. He even 
allows that the agreement before him may 
have been possibly an agreement to ahide by 
old existing customs, buf the documents do 
not show this. May not the answer to this 
be that the documents were drawn up under 
the Regulation and there was no necessity to 
show that they recorded old customs as still 
existing ? 

It is now time to turn to the record of 
the case and see what, viewed from the above 
standpoint, is the exact position of the con- 
tending parties, It seems to me that we 
are not concerned with the question how 
the right arose. This sait has, so far as 
this question is concerned, to be adjudged and 
determined upon evidence which bears the 
stamp and impress of being a careful and 
honest record of a custom of pre-emption. 
The opposite side might have produced 
evidence to show that the record was care- 
lessly or dishonestly prepared or that the 
custom’ recorded has fallen into desuetude 
and no longer exists. Nothing of the kind 
has been shown. They merely produce an 
extract from the wajtb-wl-arz of 1889, in 
other words, they produce the presumably in- 
complete or incorrect record in answer to the 
presumably complete and correct record, 
I would decree this appeal, reverse the decree 
of the Court below, and return the appeal, 
through the District Judge, to the Court 
below t.e., Subordinate Judge, with a direc- 

(5) (1887) A. & E. 355. (6) 3 Ind. Cas. 640, 
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tion that it be re-admitted on the file of pend- 
ing suits and disposed of according to law.. 
Chamier, J.—This appeal arises out of a 
suit brought by the appellant for pre-emp- 
tion of a share in a village onthe basis of 
custom. The appellant relied, in proof of 
the custom, upon a decree obtained by an- 
other person in 1888, for pre-emption of a 
share in the village and upon the wajib-ul-arz 
of the village prepared at the Settlement of 
1859-1869. ‘he respondents, the purchasers 
of ‘the share in suit, who are complete 
strangers to the village, denied the custom 
and produced an extract from the wajtb-ul-arz 
prepared atthe Settlement of 1834-1842, In 
this and many other cases the earlier settle- 
ment has been referred to as the Settlement 
of 1833, but it appears that that Settlement 
did not begin till 1834, The wajib-ul-arz of 
the earlier settlement produced in the pre- 
sent case was completed, if not prepared al- 
together in 1889. The opening clause of it 
contains the following words “the settle- 
- ment has been made according to Regulation 
IK of 1833, therefore, we write this wajib- 
ularz of our own free-will and having 
fully understood it, we accept the matters 
stated below as binding upon us “‘maratib 
zail khushi se apne upar manzur karte hain.” 
The heading of the clause relating to pre- 
emption is “Mode of sale and transfer of the 
whole or part of the share-holders”’ and the 
clause itself rans as follows :— Whoever, 
amongst us wishes to transfer his share in 
whole or in part by sale or mortgage is 
bound to inform his co-sharers and to sell 
or mortgage to him (sic) at the price fixed. 
If any one transfers his share to a stranger 
without informing his co-sharers, the trans- 
fer will not be valid.’ The conclading 
words are, ‘therefore, we have written this 
¢grarnima that it may be of use at the pro- 
per time.” Paragraph 14 of the waj¢b-aul-ara 
of the later settlement which is in the Chapter 
relating to “The remaining rights of the co- 
sharers ” is headed, ‘pre-emption and trans- 
fer by gift and the disposal of property in 
charity etc., "and the relevant portion runs as 
follows :— ‘In case of urgent necessity every 
co-sharer has the right to transfer his share 
recorded in the khewat; near co-sharers and 
other pattidars will have the right to pre-empt 
the nearer being preferred to the more remote 
—tarjth ba haz madartj qarib. The Courts 
below have dismissed the suit. The lower 
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appellate Court has held that the earlier 
waitb-al-are recorded a contract for, not a 
custom of, pre-emption; that as pre-emp- 
tion depended upon contract, not custom, 
between 1833, and 1869, (he assumed that 
the earlier wajzb-ul-arz was prepared in 1833), 
there cannot have been a custom of pre- 
emption in 1869, and that if the earlier 
wajib-ul-arz was a record of custom, there were 
differences between the customs recorded in 
the two wajib-ul arzes and, therefore, that 
custom was uncertain and could not be en- 
forced. 

This appeal has been referred to a Full 
Bench in consequence of the many conflicting 
views which have been expressed regarding 
the proper method of construing the wajrb-ul- 
arzes prepared at the Settlements of the 
Gorakhpur district made in 1834-1842, and 
1859-1869. The learned Vakil for the re- 
spondents contended that a number of recent 
decisions of this Court have established a cursus 
curtee which we ought not to disturb. Decisions 
resting upon the coustruction of documents 
couched in different language cannotordinarily 
be said to conflict with each other, butthere has, 
Ithink, been a real conflict of judicial opinion 
iu the pre-emption cases from the Gorakhpur 
district, notwithstanding that the language 
of the different wajzb-ul-arzes produced has 
not been the same in all cases. The cases 
which Ihave been able to find fall into five 
distinct classes, namely, (1) those in which 
the wajib-ul-arz of the later settlement has 
been accepted as sufficient evidence of the 
custom therein set ont, on the ground that 
the custom may have sprung up since the 
waiib-ul-arz of the earlier settlement wag 
prepared, e.g., Gokul Ditchhit v, Maheshri 
Ditchhit (7) and Parbhu Nath v. Thakur (8), 
(2) casesin which the differences between the 
clauses relating to pre-emption in the earlier 
and later wajib-ul-arzes have been disregarded 
or held to be unimportant, and the later 
wajib-ul-arz has been accepted as a correct 
record of the custom, (3) cases in which 
it has been held that no valid custom hag 
been proved, either, (a) because the earlier 
wajtb-ul-arz was a record of a contract ag 
shown by the use of the words iqrar or ¢grar- 
nama, or other similar words which were 
held to indicate that the persons who signed 
the wajib ul-arz had “agreed” to what was 


(7) A. W. N. (1905) 266; 2 A. L. J. 719, 
(8) S. A. No. 307 of 1907. 
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entered in ib, or (b) because there was a 
_ difference between the earlier and later wajib- 
ql-arzes e.g., Phallu Ram v. Sheo Harak (9); 
Dhuram v. Tahal (10); Abilakh v. Bhawani 
Deen (11); Shiam Lal v. Jadunandan (12); 
Mahabal Rai v. Ram Bhabut (13); Mahammed 
Khan v. Ilahi Bukhsh (14); Ram Prasad v. 
Mahadeo Prasad (6); Buldei v. Wazir. Khan 
(15); and Manraj v. Nasirullah (16), re) 
cases in which the Court has held that the 
earlier wajib-ul-arz was like the later wajib-. 
ul-arz, the record of a custom notwithstanding 
the use of words indicating assent or agree- 
ment, and that the earlier wajib-wl-arz record- 
ed the custom in brief and general terms, 
while the later one set it out in greater 
detail, and there was no real conflict between 
to two, e.g., Hub Lal v, Ganga Shahi (3), 
and Buhal Rat v. Sukhdeo Prasad (17), and 
(5) cases in which one or both of the 
wajib-ul-arzes differed largely from those 
generally met with in the district, and there 
were special reasons for deciding for, or 
against, the custom set up which do not 
exist in the present case. In all the cases of 
the first four classes which I have seen, the 
Court had before it an extract from the 
wogtb-ul-arz of the Settlement of 1834-1842, 
and an extract from the wajib-ul-az of the 
Settlement of 1859-1869; the former gave 
the right of pre-emption to co-sharers with- 
out more, andthe latter provided for two or 
more grades of pre-emptors, the right being 
given as a rvle first to near co-sharers next 
to co-sharers in the same thok or paiti, and 
lastly to other co-sharers in the village. 
The reasons given for the decision in any of 
the cases in the third class are applicable io 
all of them, notwithstanding the difference 
in the language of the wajib. ul-arzes, with 
which the Court had to deal, and itis upon 
decisions in cases of this class, of which there 
have been many lately, that the learned 
Vakil for the respondents relied as establish- 
ing a cursus curie which should not be dis- 
turbed. Tt appears to me that the views ex- 
pressed in them must sooner or later put an 


(9) 5. A. No. 810 of 1903. 
(10) L. P; A. No. 64 of 1905. 
(11) 8. A. No. 582 of 1907. 
(12) S. A. No. 533 of 1907. 
“(18) S. A. No. 335 of 1908. 
(14) L, P. A. No. 61 of 1908. 
(15) 5 Ind. Cas, 424. 
(16) 8. A. No. 711 of 1909. 
(17) F. A. F. O. No. 18 of 1910, 
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end to suits for pre-emption on the basis of 
custom entered in the wajdb-ul-arz not only 
in the Gorakhpur district, bat in other 
districts also. In fact decisions in cases 
of this class have already been applied 
to cases from the Meerut and Aligarh dis- 
tricts, and probably to others also. It 
is a significant fact that learned Judges, 
when dealing with pre-emption cases from the 


“Gorakhpur district, have almost invariably 


referred to decisions ‘in obher cases, though 
insisting that each case must be decided 
with reference to the particular wajib- 
ul-urzes before the Court. The truth 
is, that there are two questions which arise 
in all these casas, namely, the effect ta 
be given to words indicating that the mal- 
guzars have assented to a wajtb-ul-arz, or that 
they are bound by it, and the importance to 
be attached to differences of a well defined 
nature between the wajib-ul-arzes of the two 
settlements. 

It seems to me that in construing a wajib- 
ul-arz one must have regard to the documents 
as a whole, and bear in mind the law and 
instructions, if any, under 
circumstances, in which the document was 
prepared. The present District Judge of 
Gorakhpur has in more than one case com- 
plained of the difficulty of construing short 
extracts from wajib-ul-arzes. In the present 
case the complete wajib-ul-arzes of both 
settlements are before us. The wajib-ul-arz 
of the settlement which was made between 
1834 and 1842 was prepared in accordance 
with paragraph 9 of Regulation VIT of 1822, 
which, I may note, was not touched by the 
later Regulation of 1883 mentioned in the 
wajib-ul-arz so far as our present purpose is 
concerned. The Regulation of 1822 imposed 
upon Settlement Officers the duty of “uniting 
with the adjustment of the assessment......... 
NENG NA the object of ascertaining and 
recording the fullest possible information 
with regard to landed tenures and the rights, 
interests and privileges of the various classes 
of the agricultural community,” and their 
proceedings were to “embrace the formation, 
of as accurate a record as possible of all local 
usages connected with landed tenures”, and 
the information collected was to be so arranged 
and recorded as to admit immediate reference 
thereafter by Courts of Judicature. In the 


case of Lekhraj Kuar v. Mahpal Singh ae, 
(18) 5 0. 744; 5 O. L. R. 593; 7 T A. 63, 


which, and the | 
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their Lordships of the Privy Council held 
that a custom relating to the mode of inheri- 
tance wasa usage of the kind which the 
Regulation required the Settlement Officar to 
ascertain and record and there can be no 
doubt that a custom of pre-emption was als? 
such a usage. Executive instructions were 
issued by the Board of Revenue from time 
to time. The instructions in force at the 
date of the preparation ot wajib-ul-arz of the 
earlier settlemént inthe present case, and 
they are the earliest instructions which I 
have been able to find, are contained in the 
Board’s Circular of 1839, which laid down that 
one of the records of the settlement file was to 
be the engagement (qrarnama) entered into by 
the malguzars and co-parceners. This engage- 
ment was to show the amount of jama agreed 
to and to bea general record of liabilities, 
privileges and interests attaching to each 
member of the community. Among other 
matters, ib was to show the division of the 
jama among the members of the community, 
the mode of collecting village expenses, 
remunerating chowkidars and putwaris, the 
selection of lambardars and, generally, all 
other municipal arrangements made at the 
settlement, and the document was to be 
signed by the parties affected thereby in 
token of their assent to ib. The Board 
disclaimed any desire to bind Settlement 
Officers to adopt any particular form bat they 
give a sample form in the appendix and they 
said that the engagement need not ba drawn 
out to an unreasonable length so as to exhibit 
in detail all the information collected. The 
sample form is very brief. It is describad as 
an 'grarnama and one clause in it ruus as 
follows; — ‘If any co-sharer desires to sell or 
pledge his share and all the co-sharers refuse 
to take it, heis atliberty to sell or pledge it to 
an outsider.” It would appear from this that 
the revenue authorities intended that the 
castom of pre-emption should be recorded in 
brief and general terms. Neither the Regu- 
lation nor the Circular says a word about 
contracts for pre-emption. On the other 
hand, it is notorious that a custom of pre- 
emption was very common. It will be 
observed that the clause relating to pre-emp- 
tion in the village now in question gives the 
sense of the form given in the Circular and 
that in none of the cases from the Gorakhpur 
district cited during the arguments, does the 
extract from the wajib-ul-arz of the earlier 
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sattlemant, which was put in evidanze, go 
beyond the sample form given by the Borrd 
in 1839, though it does not appear whether 
all the svajzb-al-arzes were prepared after the 
issue of that Circular or not. In evary case 
the record was brief. In all of them without 
exception the right to preempt is given to 
co-sharers without more and no provision is 
made for competition’ batween co-sharers, 
The wajib-ul-arz of 1S6) ala> was prepared 
in pursnanca of Regulation VII of 1822 but 
in the meantime the Board of Revenue had 
issued fresh instructions as to the compilation 
of settlement files. At the time when the 
aw uib-ul-arz of 1869 was prepared, the in- 


structions in forc? were contained in the 
Board’s Circular No. 24 of 1863. In para» 


graph 9 of it, they say that the wajzb-ul-are 
should be a racord of the customs and usages 
prevalent in the estate. In, paragraph 17, 
they say that it is not their intention to 
prescriba a form of. wajzb-ul-arz which is to 
be undeviatingly followed by all Settlement 
Officers, but they wish to impress on all 
officera the extreme importance of a carefully 
prepared record and the necessity: of their 
confining themselves in the wajib-ul-arz to a 
record of the usages and customs which they 
find to be actually in existence. In conclusion 
they say that the greatest care should be paid 
to the attestation of the khewit and wajzb-ul. 
arz. The presence of all parties was to be 
secured and the papers carefully read over 
and explained to them. These instructions 
show very clearly that Settlement Officers 
were enjoined to record customs, not contracts, 
in matters like pre-emption and that much 
more detailed information was required in 
1868 than in 1839. Attached to the Circular 
of 1868 was a skeleton form of wajib-ul-arz, 
paragraph 14 of which is headed: “The 
custom relating to pre-emption” and provides 
for several grades of pre-emptors, The history 
of the preparation of these wajib -ul-arzes shows 
that there is a strong presumption that what is 
entered in them regarding pre-emption is the 
record of a custom. We have all of us seen 
qwajib-ul-arzes which contain provisions which 
ought not to be in them. In some, no doubt, 
language may be found which shows clearly 
an attempt to create a right of pre-emption, 
In others there is an obvions contract 
between the co-parceners for a right of pre- 
emption. But where the contrary is not 
shown, a provision ina wasjib-ul-arz relating 
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to pre-emption should -be presumed to be the 
record of a custom and this rule has been 
. affirmed repeatedly by this Court. In all the 
cases fromthe Gorakhpur district in which 
the wajib-ul-arz of the earlier settlement has 
been held to be evidence of a contract for 
pre-emption, the preamble or opening clause 
¿or the last clause has contained some such 
words as “ham iqrar kurte hain,” “ham paband 
rahenge,” or “ham karband rahenge.” In the 
present case the words are ham maratib zail 
khushi se apne upar manzur karte hain, In the 
form given in the Board’s Circular, the words 
are a, good deal stronger; they are ba taslim 
sharait zail torar karte hain, yet it is certain 
that the Board never intended that a contract 
of pre-emption should be recorded. The 
word zgrar does not necessarily mean contract. 
In the sample forms it means no more than 
declare assent. Within certain limits the 
exact form of words used in the opening or 
attestation clause is immaterial. The form 
was prepared by officials and the words 
igrar, munzur and so forth were intended 
to show that the malguzars admitted that the 
record which they were signing was correct 
and binding upon them. It appears to me 
that to hold that words in a wajtb-ul-arz 
indicating assent or acknowledgment by the 
malguzars are sufficient to show that the 
malguzars entered into a contract with each 
other regarding pre-emption is to disregard 
the whole history of the preparation of 
wajih-ul-arzes. 
_ Starting with the presumption that the 
intention was to revord au existing custom 
T consider that words like iqrar karte hain 
or manzur karte hain or paband rahenge or 
the like are entirely insufficient by themselves 
to rebut that presumption. It would have 
been a difficult matter to get the malguzars 
all over the district to agree to the creation 
of a new right, but easy to get them to assent 
_ to the record of a notorious and existing 
castom, As Aikman, J, observed in the case 
of Baldeo Sahat v. Nagai Ahir (19), malguzars 
could agree to observe an existing custom as 
well as enter into a new contract. 

The earlier wajzb-ul-arz in the present case 
was signed by only four persons bat this 
does not appear to be a sufficient reason for 
holding that it is a contract, not a custom, 
which is recorded. The construction, which 


has been placed in many cases upon wajib-ul- 
(19) A. W, N. (1907) 17; 3 A. L. J. 850. 
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arzes of the earlier settlement, is due, I 
suspect, in nosmall degree to the fact that 
the whole wajib ul-arz was not before the 
Court. Having carefully considered the 
language of the wajib ul-arz of the earlier 
settlement produced in the present case, I 


-have been unable to find anything in it which 


indicates that it was intended to be the record 
of a contract for pre-emption. 

It must, however, be admitted that the cus- 
tom is not recorded in the same language in 
both wajib-ul-arzes and the question is whether 
it should, ou this account, be held that the 
custom is not certain. According to the 
decision of their Lordships in Lekrai Kuar v. 
Mahpal Singh (18), the earlier wajib-ul-arz 
having been prepared in pursuance of Regula- 
tion VIL of 1822, must be presumed to be 
correct sn far as it goes, and the same pre- 
sumption attaches to the later wajrb-ul-ars. 
TE the case rested here, T should have been dis- 
posed to hold that the later waj th-ul-arzshould 
prevail having been prepared at a settlement 
madeby way of revision of the previous Settle- 
ment. One of the avowed objects of the later 
settlements was to correct errors and make 
good deficiencies in the old record. The whole 
Settlement Record of 1839 is brief compared 


with that of 1869. The Board’s instructions ` 


in 1839 positively discouraged the recording 
of elaborate details. But further it appears 
to me that there is not necessarily any con- 
tradiction between the two wajib-ul-arzes, 
with which we are concerned in the present 
ease. The earlier gives the right of pre- 
emption to co sharers as also does the later. 
It is incontestable that if the earlier wajib- 
ul-arz were the only record of the custom the 
appellant might prove by oral evidence that 
in case of competition between co-sharers, the 
nearer co-sharer was entitled to pre-empt. 
In fact it is always open to a person to 
sapplement ‘a wajib-ul-arz by oral evidence 
and where large interests are at stake this it 
commonly done. Why then should not the 
appellant in the present case be entitled to 
supplement the earlier wajib-ul-arz by the 
later and presumably more correct one? I 
entirely agree with: what my brother Knox 
said in the case of Hub Lal v. Ganga Sahai (3) 
with reference to similar wajib-ul-arzes. The 
earlier one records the custom in brief and 
generalterms. The later one goes more into 
details. It is more complete and this is exactly 
what one would expect, The words in the 
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later wajib-ul-arz “in caseofurgent necessity” 
may be disregarded. They have no bearing 
- upon the question of pre-emption It is 
hotorious that the records of the earliest 
settlements were often found to ba unsatis- 
factory and incomplete. Hence the necessity 
for the more elaborate records that were 
prepared afterwards. 

In my opinion the reasons, given by the 
“Courts below, for holding that the earlier 
wajib-ul-arz was the record of a contract aud 
that the custom set up by the appellant has 
not been proved by the wajib-ul-arzes are 
insufficient. I would allow this appeal, set 


aside the decree of the lower appellate Court ` 


and remand the case through that Court to 
the first Court to be disposed of according to 
law. 

By tHe Covat.—The order of the Court is 
that the decrees of the lower Courts be set 


aside and inasmach as the suit was dismissed ` 


by both the lower Courts ona preliminary 
point and we have reversed their decisions 
upon this point, weremand the suit to the 
Court’ of first instance, through the lower 
nopellate Court, under the provisions of Order 
XUI, Rule 23, of the Code of Civil Procedure, 
with directions to re-admit it under its origi- 
nal number in the file of pending suits and 
dispose of it according to law. Costs here 
and hitherto will abide the event. 


Appeal decreed; Cause remanded, 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Civit Appgat No. 339 
or 1909. 

July 27, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

Sheikh SAMIR-UD-DIN—Perrrioner— 
APPELLANT 
versus 


KADAR MOYEE DASSI—Oprosite Parity 


— RESPONDENT. 

Provincial Insolvency Act (III of 1907), ss. 6, 15, 16, 
44—Petition of insolvency—Preliminary stage—Bad 
faith, act of—Dismissal of petition—Appeal—Party — 
Non-o pposing creditor not to be made respondent—Right 
to apply in insolvency. 

It is not necessary for an appellant, who was a 

etitioner in insolvency, to add, as a party re- 
spondent to his appeal, a creditor mentioned in his peti- 
tion, who did not appear in the Court below to oppose 
the application, 
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“Ab the preliminary stage contemplated by section 15 
of the Provincial Insolvency Act, it is not open tothe 
Court to dismiss the petition on the ground that tho 
petitioner had improperly alienated a portion of his 
property in lien of dower. 

Udai Chand Maiti v, Ram Kumar Khara, 7 
Cas. 894; and Girwardhari v. Jai Narain, 7 Ind. 
80:7 A. L. T. 835, followed. 

Dictum in Nathumall v, District Judge of Benares, 7 
A. L. J. 602; 6 Ind. Cas. 870, not followed, 

Tho question of bad faith or improper dealing 
with the property of an insolvent arises for consider- 
ation at a much later stage of the proceedings. If the 
debtor applies for an order lof dischargo, it becomos ob- 
ligatory upon the Court under section 44 of the Pro- 
vincial Insolvoncy Act to investigate whether or not 
he has been guilty of acts of bad faith. 

The contingencies mentioned in sub-section (3) of 
section 6 of the Act are to be taken in the alternative, 
and if any one of them happens, the debtor be- 
comes entitled to present an insolvency petition. 


Appeal from the order of the District Judge 
of Hooghly, dated June 18, 1909. 

Babu Manmatha Nath Roy, forthe Appel- 
lant. 

Babu Jadu Nath Kanjilal, for the Respond- 
ent. ; 

Judgment. —We are invited in this 
appeal, which has been preferred under sec- 
tion 46, sub-section; (2) of the Provincial In- 
solvency Act, 1907, to set aside an order dis- 
missing a petition for insolvency: under sub- 
section (1) of section 15. The appellant 
Shaik Samir-ud-din presented a petition upon 
the allegation that bis debts amounted to 
more than Rs. 500 which he professed his 
inability to pay and prayed that he might 
be adjudged an insolvent under the provisions 
of the Act. Two creditors were named in the 
petition, one of whom alone appeared to con- 
test the application. The petitioner was ex- 
amined, and as soon as he deposed that he 
had transferred a portion of his property in 
lieu of dower, the learned District Judge 
held that he had committed an act of bad 
faith which disentitled him to the pro- 
tection of the Act. In this view, he dismiss- 
ed the application. The petitioner has now 
appealed to this Court. 

A. preliminary objection has been taken to 
the hearing of the appeal on the ground that 
the second creditor mentioned in the petition 
has not been served with notice of this ap- 
peal. The learned Vakil for the respondent 
has contended that the order of dismissal of 
the petition under section 15 of the Act oper- 
ates as a decree between the petitioner on 
the one hand and each of the creditors on the 
other, no matter whether they opposed the 
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application or did not at all appear in the 
proceedings. He has argued that the effect 
of the reversal of the order will be to leave 
the second creditor, who is not a party to the 
appeal, unaffected by the order of this Couré, 
so that it would after remand be open to 
such creditors to contend that the pe- 
titioner ought not to be adjudged an 
insolvent. In this view, he has contend- 
ed that the second creditor ought to be 
added as a party respondent to the appeal. 
Tn our opinion, there is no force in this con- 
tention. Section 11, sub-section (1), clause 
fd), provides that in every insolvency petition 
presented by a debtor, the names and resi- 
dence of his creditors, so far as they are 
known and can by the exercise of reasonable 
care and diligence be ascertained by him, 
must be mentioned. Section 12, sub-sec- 
tion (2), provides that notice of the order 
under sub-section (1), fixing a date for the 
‘hearing of the petition, shall be given to the 
creditors by publication in the local official 
Gazette and in such other manner as may be 
prescribed. Section 14, sub-section (2), pro- 
vides for the examination of the debtor as to 
his conduct and dealings with his property, 
in the presence of such creditors as appear 
at the time, and the creditors have the right 
ta question the debtor thereon. Sub-sec- 
tion (3) of the same sectionentitles the Court, 
if sufficient cause is shown, to grant time to 
a ereditor to produce any evidence which ap- 
pears to the Court to be necessary for the 
proper disposal of the petition. Section 15 pro- 
vides for the dismissal of the petition under 
certain circumstances, while section 16 pro- 
vides for an order of adjudication under other 
circumstances. It is obvious that, neither 
the order of dismissal of the petition nor the 
order of adjudication can be treated as a 
deeree between the parties in a contested or 
uncontested suit. In fact, the order of the 
Court is made appealable, not as a decree 
but as an order under the provisions of sec- 
tion 46 of the Act. If a creditor upon notice 
does not appear to contest the proceedings, it 
may fairly be assumed that he has no objec- 
tion to an order of adjudication. If, in spite 
of his absence, the petition is dismissed under 
section 15, and if an appeal is preferred 
against such order of dismissal, it is manifest 
that he is not interested in the result of the 
appeal. If the appeal fails, he is obviously 
not affected thereby. If the appeal succeeds 
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and an order of adjudication is made, the 
event expected by him happens, becanse he 
did not oppose the application in the original 
Court. Under these circumstances, we are 
of opinion that ib was not necessary for the 
appellant to add, as a party respondent to the 
present appeal, the second creditor mentioned 
in the petition who did not appear in the 
Court below to oppose the application. It 
was pointed out, however, to the learned 
Vakil for the respondent that an order might 
be made even at this stage for the addition 
of the second creditor as a party respondent 
under Order XLI, Rule 20, of the Civil Pro- 
cedure Code of 1908, which is applicable to 
the present appeal by reason of the provi- 
sions of section 47, sub-section (2), of the 
Provincial insolvency Act; and it was sug- 
gested to him that the second credibor might 
be added as a party, if he would undertake 
to pay his costs; because when added as a 
party respondent, he might appear and con- 
tend that he had been unnecessarily brought 
before this Court inasmuch as he had never 
opposed the application. The learned Vakil 
for the respondent, however, declined to take 
therisk. We must consequently overrule the 
preliminary objection and proceed to consider 
the appeal as properly constituted. 

In support of the appeal, the learned Vakil 
for the applicant has contended that the order 
of the District Judge is erroneous inasmuch 
as it contravenes the provisions of sub-sec- 
tion (1) of section 15 of the Provincial In- 
solvency Act. The argument in substance 
has been that at the preliminary stage con- 
templated by section 15 it was, not open to 
the District Judge to dismiss the petition on 
the ground that the petitioner had impro- 
perly alienated a portion of his property in 
lieu of dower. In our opinion, this conten- 
tion is well founded and is supported by 
the decision of this Court in the case of’ 
Udai Chand Maity v Ram Kumar Khara (1) 
and of the Allahabad High Court in Girwar- 
dhari v. Jai Narain (2). 

Sub-section 1 of section 15 provides as 
follows: where the Court is not satisfied with 
the proof of the right to present a petition 
or of the service of notice on the debtors as 
required by sub-section (3) of section 12 or 
by the alleged act of insolvency oris satisfied 
that the debtor is able to pay his dcbts or 


(1) 7 Ind. Gas. 394. 
(2) 7 Ind. Cas. 39; 7 A. L. J, 885. 
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that, for any other sufficient cause, no order 


shall be made, the Conrt shall dismiss the 
petition. This sub-section is obviously divid- 
ed into two parts, the first of which contem- 
plates the dismissal of the petition if the 
Court is not satisfied as to certain elements, 
while the second provides for the dismissal 
of the petition if the Court is satisfied as to 
certain other elements. Before we deal with 
each of these sub-divisions of the sub-sec- 
tion, it is necessary to consider for a moment 
a suggestion made by the learned Vakil for 
the respondent. He has invited us to inter- 
pret the sub-section so as to make the last 
clause, “or far any other sufficient cause no 
order ought to be made” relate back to the 
introductory words “where the Court is not 
satisfied.” This obviously is an untenable 
position. In fact, this construction is 
grammatically impossible and, indeed, gives 
no sense at all. We must, therefore, treat the 
sub-section as composed of two distinct parts, 
and ascertain their effect. The first part 
provides that the petition is to be dismissed 
if the Court is not satisfied as to one of three 
elements. The first of these is the proof of 
- the right to present tho petition. This obvious- 
ly refers to section 6 and covers the case of an 
application by a judgment-debtor as well 
as by a ‘creditor. Section 6 provides 
in sub-section (8) that the debtor is not 
entitled to present an insolvency petition, 
unless one of three things has hap- 
pened. Sub-section (4) of section 6 
similarly provides that the creditor is not 
entitled to present an insolvency petition, 
unless one of three contingencies has come 
to pass. The first element, therefore, mention- 
edin the first division of sub-section (1) of 
section 15 requires the Court to be satisfied 
with the proof of the right to present the 
petition, whether such petition has been pre- 
sented by the debtor or by the creditor. The 
second element refers to the service of notice 
on the debtor as required by section 12, sub- 
section (3). This clearly is applicable only to 
the case in which the debtoris not the 
petitioner. In other words, whereas the first 
element refers to the case of an application 
by either the debtor or the creditor, the 
second refers only to the case in? which the 
creditor is the petitioner. The third element 
refers to the proof of the alleged act of 
insolvency. Thisclearly refers to section 4, 
which defines the circumstances under which 
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an act of insolvency may be commitied. This 
element, therefore, may refer to the case 
of a petition by a debtor as well as-that by 
a creditor, subject to this reservation that 
in the case of an application by a debtor, 
the question becomes practically immaterial, 
because under clause (f) of section 4 the 
mere fact of a person presenting a petition 
to be adjudged an insolvent under the provi- 
sions of the Act, is treated as constituting an 
act of insolvency. The third element, there- 
fore, in practice can arise for consideration 
only in the case in which the petitioner is a 
creditor. This completes the examination 
of the first sub-division of sub-section 1 of 
section 15. 

The second sub-division of sub-section (1) 
requires that if the Court is satisfied as to 
one of two elements, the petition must be 
dismissed. The first of these elements is, 
whether the debtor is able to pay his debts. 
Here the Legislature expressly provided that 
the Court is to be satisfied by the debtor. 
The question, therefore, can arise only upon 
an application by a creditor. In other 
words, when a creditor makes an application 
on the ground mentioned in sub-section (4) 
of section 6, it is open to the debtor to defeat 
the application if he satisfies the Court that 
he is able to pay his debts. The second 
element, mentioned in this second sub-divi- 
sion of the sub-section, is that the debtor 
may, forany other sufficient. cause, satisfy 
the Court that no order ought to be made. 
Here also the question clearly can arise only 
if the application has been made by the 
creditor under sub-section (4) of section 6. 
In other words, although the debtor is not 
able to satisfy the Court that he is able to 
pay his debts, he may satisfy the Court 
that there are other circumstances which 
may justify the dismissal of the application. 
As illustration of cases of this character, re- 
ferenco may be made to the decisions in 
Bx parte Dizon (3) and Ex parte Oram (4), 
where it was held that a debtor may justly 
invite the Court to dismiss an application 
by his creditor, if he satisfies the Court that 
there are proceedings pending which, if suc- 
cessful, may result in funds being recovered 
amply sufficient for payment ofall his debts, 


To put the matter in another way, although 
(3) 13 Q. B. D. 118; 53 L. J. Ch. 769; 1 Marrel 98; 
50 L. T. 414; 32 W. R. 837. 
(4) 15 Q. B. D. 399; 52 L. T. 785; 33 W. R. 890, 
2 Morrell 199. 
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a debtor may not be able to satisfy the Court 
that he is then and there able to pay his 
debts, yet he may be able to satisfy the 
Court that there isa reasonable prospect of 
his being able to make such payment: and in 
such circumstances, he may invite the Court 
to dismiss the application of the creditor for 
adjudging him an insolvent. This completes 
the analysis of the second sub-division of sub- 
section (1) of section 15. 

In the case before us, the learned District 
Judge has dismissed the application un a 
ground which is not included in any of those 
mentioned under section-15, sub-section (1). 
He has proceeded on the ground that as the 
debtor has, in his opinion, committed an act 
of bad faith, he is not entitled to an crder 
of adjudication. This is clearly erroneous. 
The question of bad faith or improper dealing 
with the property of an insolvent arises for 
consideration at a much later stage of the 
proceedings. If the debtor, after the order 
of adjudication, applies for an order of dis- 
charge, it becomes obligatory upon the Court, 
under section 44 of the Provincial Insolvency 
Act, to investigate whether or not he has 
been guilty of acts of bad faith. Sub-sec- 
tion (3) of section 44 provides that the Court 
shall refuse to grant an absolute order of dis- 
charge on proof of various facts which may 
be described compendiously as acts of fraud 
and bad faith. There is, moreover, suggestion 
that the petition has been presented, 
not bora fide witha view to obtain an order 
of adjudication but for an inequitable or col- 
lateral purpose; if such allegation had been 
made and established, possibly the Court 
might have dismissed the application as an 
abuse of the process of the Court. [Ewe parte 
King (5); Ex parte Grifin (6); Ex parte Tynte 
(7); In re Betio (8); In re Sabbapati (9). 
Laws of England, Ed. by Lord Halsbury, 
Volume Il, section 72]. The result, there- 
fore, is that the order ofthe learned Dis- 
trict Judge cannot be supported on the 
ground upon whichit has been made. The 
learned Vakil for the respondent has, how- 
ever, made a desperate effort to support the 
order ona different ground. He has serious- 


ly argued that inasmuch as the debtor had 
(5) 3 Ch. D. 461. 
(6) 12 Ch. D. 480. 
(7) 15 Ch. D. 125; 42 L. T. 598; 28 W. R. 768. 
(8) (1901) 2 K. B. 89; 70 L. J. K. B. 511; 84 L. T. 
421; 29 W. R. 447 ; 8 Manson, 227. 
(8) 21 B. 297 at p. 310, 
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been neither arrested nor imprisoned, he 
could not maintain an insolvency application. 
This contention is clearly negatived by sub- 
section (8) of section 6, which entitles the 
debtor to present an insolvency petition if 
his debts amount to Rs. 500 or if he has 
been arrested or imprisoned in execution of 
the decree of any Court for payment of money, 
or if an order of attachment in execution of 
such a decree has been made and is subsisting 
against his property. These contingencies 
are obviously to be taken in the alternative, 
and if any one of them happens, the debtor 
becomes entitled to present an insolvency 
petition. It follows consequently that the 
order of the learned District Judge cannot be 
maintained notwithstanding the dictum in 
Nathumall v. District Judge of Benares (10), 
which we are not prepared to accept as based 
upon a tiue interpretation of the provisions of 
the Provincial Insolvency Act. 

The question next arises, what order should 
be made by the Court. The learned Vakil 
for the appellant has contended that the 
order of the Court below should be discharg- 
ed and an order of adjudication made under 
section 16 of the Provincial Insolvency Act. 
The learned Vakil for the respondent has 
argued,on the other hand, that the case 
should be remanded in order that the District 
Judge might consider whether the right of 
the petitioner to present the application had 
been established. He'has, in this connec- 
tion, invited our attention io the second 
paragraph of the petition of the opposing 
creditor in which itis stated that the debt 
alleged to be due to the second creditor is 
wholly fictitious. This matter has not been 
investigated by the learned Judgein the Court 
below. We further find from an examina- 
tion of the record that on the 17th June 1909 
when the case was heard, the opposiug creditor 
had his witnessesin attendance; they were 
obviously not examined because the learned 
Judge thought that the petition of insolvency 
ought to fail on the ground that the petitioner 
had committed an act of bad faith. The Dis- 
trict Judge has thereupon omitted to investi- 
gate the matter, which it was competent to 
him to determine under sub-section (1) of sec- 
tion 15, and has dismissed th eapplication upon 
a ground not included’ within the scope of 
that section. 


The result is that this appeal is allowed 
(10) 7 A. L. J. 602; 6 Ind. Cas. 870. 


Vol, VII] 


PALANIKKAD vu, RAMANA KOUNDAN, 


and the order of the Court below discharg- 
ed. The case is remanded to the District 
fudge in order that he may determine 
upon evidence to be adduced by both the 
parties, whether the debts of the petitioner 
amount to Rs. 500. If this question is 
answered in the affirmative, the order of ad- 
judication must be made under sub-sec- 
tion (1) of section 16. If, on the other hand, 
it is found that his debts do not amount to 
Rs. 500 because the debt alleged to be due to 
the second creditor is fictitious, {he petition 
of insolvency must be dismissed. The 
appellant is entitled to the costs of this ap- 
peal. We assess the hearing fee at two 
gold mohurs, i 
Appeal allowed; Oase remanded. 





(s.c. 1 M. W. N. 419.) 
MADRAS HIGH COURT. 

Ssconp Crvit ArpeaL No. 325 or 1908. 
February 18, 1910. 
Present:—Mr, Justice Sankaran Nair 
and Mr. Justice Abdur Rahim. 
PALANIAKKAL—PLAINTIFE—APPELLANT 
versus 
RAMANA KOUNDAN AND ANOTHER—- 
Derenpants— RESPONDENTS. 

Hindu Law—Joint family — Sta*us. 

Where it is found that two brothers became 
divided so far as their money dealings were concerned, 
that for 13 years- prior to suit the two brothers 
resided in separate Hiousos and messod separately 
and though the lands were not divided by metes and 
bounds bnt they were cultivated jointly and the pro- 


duce and kist was divided equally: Held, that the ' 


brothers were divided in status. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Salem, in 
Appeal Snit No. 52 of 1906, presented 
against the decree of the Court of the Dis- 
trict Munsif of Namakal, in Original Suit 
No, 321 of 1904. 

“Mr. T., V. Seshagiri Iyer, for the Appellant, 

Mr. T, Subramanya Iyer, for the Respond- 
ent, < 

Judgment. —The Subordinate Judg 
finds that the two brothers became divided in 
so far as their money dealings were concerned. 
He also finds that for 13 years previous to 
suit the two brothers resided in separate 
houses and messed separately.. The lands 
were not divided by metes and ‘bounds but 
they were cultivated jointly, and the produce 
was equally divided and the kist was also 
paid in halves. This evidence stands un- 
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rebutted. On these facts there can be no doubt 
that the parlies became divided in status. 
We must, therefore, set aside the decrees of 
the Courts below and pass a decree in favour 
of the plaintiff for possession of the property 
tis sued for with mesne profits at the rate of 
Rs. 125 a year as found by the Munsif for 
one year before the date of suit and for 
subsequent mesne profits ab the same rate till 
delivery or 3 years from this date. 

The plaiutiff is entitled to costs through- 
out. 


Appeal alloweded. 


(s.c. 1 M. W. N. 423.) 
MADRAS HIGH COURT. 
Lerrers Patent Arrear No. 138 or 1909." 
~ > March 11, 1910. 
Present:—Mr. Justice Munro and 
Mr. Justice Sankaran Nair. 
NATTI GOUNDAN AND ANOTEHER—- 
PevitioneRS— APPELLANTS 
. CerTsus 
GURUNADA GOUNDAN AND otarrs— 


RESPONDENTS. 

Letters Patent (Madras), s.15—Diamissed with costs— 
No judgment—No appeal. 

Where a single Judge simply dismissed a case 
with costs and it did not appear whether he did so on 
the merits, or whether he thought that in the cxer- 
cise of his discretion, the case was one in which 
he was not inclined to interfere, the order is not 
a judgment under section 15 of the Letters Patent 
and no appeal Jies. 


Appeal under section 15 of the Letters 
Patent against the judgment of the Honour- 
able Mr. Justice Miller, dated the 29th day 
of July 1909, in Civil Revision Petition 
No. 439 of 1908. 

Mr. O. Pattabirama Iyengar, for the Appel- 
lants. 

Mr. 8, Swaminathan, for the Respondents, 

Judgment,—The order passed by the 
learned Judge is “dismissed with costs.” Tt 
is impossible for us to say whether the learned 
Judge meant to dismiss the case on the 
merits or whether he meant that he thought 
that, in the exercise of his discretion, the 
case was one in which he was not inclined 
to interfere. . As we are uncertain asto this, 
we cannot say that the order isa judgment 
and this being so, no appeal lies against the 
order. The Letters Patent appeal is dismiss- 
ed with costs. 


Appeal dismissed, 
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(s. c. 83 M. 218; 3 M. L. J. 51.) 
MADRAS HIGH COURT. 
FULL BENCH, 

Frast Crvin AppgaL No. 47 or 1890. 
September 26, 1892. 
Present:—Sir Arthur Collins, Kr., Chief 
Justice, Sir T. Muthusami Ayyar, Judge, Mr. 
Justice Parker and Mr. Justice Wilkinson. 
KERALA VARMAH VALTA RAJAH 
AVARGAL or CHERAKKAL KOVILA- 
GAM ano OTHEXS—-PLAINTIFFS—A PPELL ANTS 
versus 
ONDAN RAMUNNI AND OTHERS—- 
Derenoaxts—-Respon Dents, 

Malabar Compensation for Tenants Improvements 
Act (Mad. I of 1887), s. 7—Customary rate—Special 
eqntract—Contruct fo receive compensation at customary 
vate does not exslude operation of the Act. 

A lease wag, executed before the passing of the 
Madras Act I of 1887. The terms of the lease provid- 
ed that at the time of the surrender, the tenant would 
receive compensation for frnit trees at the “customary 
rate”. Atthe time of the surrender, Madras Act 
I of 1837 had come into force. The Act provided for 
compensation for fruit trees but excluded special 
contracts from its operation: 

Held, that the provision in the lease did mot disen- 
title the tenant to compensation for improvements at 
the rate provided in Act I of 1887. The provision 
amounted only to a contract to pay for the improve- 
ments according to the law of the land and was not 
a special .contract such as is contemplated by section 
7 of the Act. It did not, therefore, exclude the opera- 
tion of the Act. ; 
` Appeal against the decree of C. Gopaian 
Nair, Subordinate Judge of North Malabar, 
in Original Suit No. 26 of 1889. 

The appeal first came on for hearing 
before Sir Arthur Collins, Chief Justice, and 
Mr. Justica Parker, who made the following 

ORDER OF REFERENCE TO THE 
FULL BENCH. 

A question has been raised in this appeal 
as tothe applicability of the Malabar Im- 
provements Acb, By the terms of the lease 
under which the defendants hold, it is provid- 
ed that ‘when the fruit trees begin to bear 
fruit we shall receive their kutkanam, which 
you will cause to be paid at the ordinary rate 
and surrender the paramba,’ 

It is contended that having regard to the 
terms of the lease, the Subordinate Judge 
was wrong in giving the defendants com- 
pensation calculated in accordance with the 
provisions of the Act; and our attention is 
called to similar cases in which it has been 
held by the Court that the operation of the 
Act is effectually excluded by the agreement 
of the parties. 
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The argument in the principal case in 
Unichennun v. Rarukutéé (1) is that, as section 
7 is by its terms distinctly prospective, it 
must be inferred that it was intended that 
special contracts made before the date men- 
tioned should stand unaffected by the Act. 
In the case of a contract. imposing obliga- 
tions on the parties different from those 
under which they would have come by virtue 
of the customary law, there can be no doubt 
that it was intended to save such contracts 
relating to improvements from the operation 
of the Act. But in the present case, by the 
terms of the lease, no other obligation is 
imposed on the landlord than that which 
would have arisen in the absencs of contract. 
He merely binds himself todo what the 
customary law, now replaced by the Act, 
required him todo. There was no intention 
to limit the tenant’s right to compensation. 
In ovr opinion there is room for serious 
doubt as to whether the decisions above 
quoted are right, and, therefore, as the point is 
one of importance and likely to recur frequent- 
ly, we resolve to a Full Bench the following 
question, viz. :—— 

“Whether in the case of a lease contain- 
ing a clause such as is found in the 
present one, the tenané is entitled to com- 
peusation in accordance with the provisions of 
the Act?” 

The case again came on for hearing before 
the Full Bench constituted as above. 

The Hon. Mr. C. Sankaran Nair and Mr. 
Ryru Nambiar, for the Appellants. 

Mr. K. P. Govinda Menon, for the first Re- 
spondent. 

Opinion. 

Exhibit A provides for the planting of four 
kinds of fruit trees for which compensation 
at the ordinary rate is to be paid on the 
surrender of the paramba. There is no 
special contract such as is contemplated in 
section 7, Madras Act I of 1887, which would 
exempt the agreement from the operation of 
the Act. The stipulation is apparently for 
the benefit of the landlord. Nothing is said 
about other improvements, but the right of 
the tenant to make customary improvements 
is not excluded, 

The landlord is, therefore, bound to pay 
compensation for improvements at the ordinary 
rate, and the only question is whether that 


rate is to be the rate prevailing at the time 
(1) S. A. No, 834 of 1890 (Unreported). 
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compensation has to be paid or that prevail- 
ing at some former date. 

We have no doubt that the landlord is 
bound to pay the rate prevailing at the date 
the compensation is paid. 

That rate is now governed by Madras Act 
I of 1887 and we answer the question re- 
ferred to the Full Bench in the affirmative. 
The compensation must, of course, be limited 
to improvements recognized as such in section 
3.of the Act. 

The appeal again came on for final 
hearing before Sir Arthur Collins, C.J., 
and Parker, J., who delivered the follow- 
ing 

Judgment, —The Vakil for the appel- 

Jants admits that as the opinion of the 
. Full Bench is against him, the appeal must 

be dismissed. But as ,the Full Bench 

overruled some previous decisions, we shall 

direct that each party bear his own costs in 

this appeal. A 

Appeal dismissed, 


(s. c. 1 M. W., N. 428.) 

MADRAS HIGH COURI. 
Sedoxp Crvin Appeat No, 395 or 1908. 
March 18, 1910. 

Present:-—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
KISTNA ROW AND otuHers—Praintirrs— 


APPELLANTS 
versus 
KUPPIER AND otaess—Derenocants— 
RESPONDENTS, 


Water in Government channels—Rights of Govern- 
ment. 

Gofernment has a right to distribute water in 
Government channels without prejudice to the rights 
of ryotwart holders which they have acquired for 
tho necessary cultivation of their lands. 

Second appeal against the decree of the 
District Court at Madura, in Appeal Suit 
No. 602 of 1906, presented against the decree 
of the Court of the District Munsif of 
Tirumangalam, iu Original Suit No, 204 of 
1905. 


Mr. R. Kuppuswami Iyer, for the Appel- 


lants. 
The Government Pleader, for the Respond- 
ents, n 


Judgment.—-It is found that this 
plaintiff has suffered noinjary by the reduc- 
tion in the quantity of water flowing. It bas 
been heldin many cases in this Court that 
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Government has a right to distribute water 
in Government channels without prejudice to 
the rights of ryotwart-holders which they 
have acquired for the necessary cultivation of 
their lands. 

We dismiss the second appeal with costs— 
two sets: one for Government, one for the 
other defendants. 

Appeal. dismissed, 


(s. . TA. L. J. 94L.) 
ALLAHABAD HIGH COURT. 
First Civiu Arrear No. 228 or 1909, 
July 4, 1910. 
Prescit:—-Bir Jobn Stanley, Kr., Chief 

Jus tice, and Mr. Justice Griffin. 
GOPI—Devenvayt—APPELLANT 
versus 

JALDHARA—Praiyties—Rusronpeyt, 

indu Law-—Will— Construction—Tenancy-in-cum- 
mon or join’ tenancy. 

A Hindu bequeathed his property to his two 
daughters directing that they would be owners in 
possession of his whole property like himself. One of 
the daughters died leaving a daughter of her own: 

Held, that the bequest created a tenancy-in-com- 
mon in favour of the two daughters of the testator 
and that after the death of one of them, the interest 
of the deceased daughter passed to her heir and not to 
the other daughter by right of survivorship, 


Jogeswar Narain Deo v. Ramchand: Dutt, 231. A. 37; 
28 C. 670, followed. 


Vydinada v. Nagammai, 11 M. 258, referred to. 

First appeal from the decree of the Second 
Additional Judge of Aligarh, 

Mr. S. Shams-ud-din, for the Appellant. 

Mr. Gulzari Lal, for the Respondent, 

Judgment.—The sole question in the 
appeal depends upon the true construction of 
the Will of one Mohan Lal, dated the 28th of 
February, 1881. Mohan Lal had two 
daughters, namely, Lila and Maya. Both 
these daughters were married, Bhaskaran 
being the husband of Tila. Lila left a 
daughter, namely, the plaintiff Jaldhara. 
According to the Will of Mohan Lal, which is 
a short document, after setting out that life 
was transient and, therefore, ib was necessary 
for every person to make arrangements during 
his life-lime so that after his death his name 
may be perpetuated and commemorated, he 
directs that after his death his daughters, 
Musammats Lila and Maya, shall be the 
owners in possession of the whole of the pro- 
perty in his possession like himself. Nothing 
is to be found in the Will to qualify tke 
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terms of ihis gift. The sole question before 
usis whether or not this gift to his two 
daughters was a gift to them as tenants-in- 
common or as joint tenants. Bhaskaran, the 
husband of Lila, and Maya executed a mort- 
gage on the 81st of May, 1900, ofa house 
which belonged to the testator, in favour of 
the defendant-appellant Gopi, and itis his 
contention that the gift was a gift to the two 
daughters in joint tenancy, and, therefore, the 
survivor Maya was able to give a valid 
mortgage of the entire house. On the other 
hand, it is contended that according to the rule 
of construction to be applied in the case of a 
Hindu Will the gift in question was a gift to 
the two daughters as tenants-in-common. 
The Court below held that it was such a gift 
and decreed the plaintiffs claim for a declara- 
tion that the plaintiff is the owner in posses- 
sion of one-half of the property in dispute by 
vight of inheritance from her mother Lila. 
The question appears to us to’ be concluded 
by the raling of their Lordships of-the Privy 
Council in the case of Jogeswar Narain Deo v. 
Ramchand Dutt 1). The testator in that case 
made a gift in the following terms:— The 
remaining 4 anna share I give to you Srimati 
Rani Doorga Kumari, and the son born to 
your womb, Jogeswar Narain Deo, for your 
maintenance.” This was followed by a direc- 
tion in thè following terms:— Upon my 
death you and your sons and grandsons, et 
cetera, in due order of succession, shall hold 
possession of the zamindarz ct cœtera, according 
to the above distribution of shares. And I 
give to you the power of making alienation 
by sale or gift.” It was there contended, upon 
the authority of Vydinada v. Nagammal (2), 
that by the terms of the Will the Rani and 
her son, Jogeswar Narain Deo, became joint 
tenants of the 4anna share and not tenants- 
in-common. In Vydinada v. Nagammal (2) a 
Hindu by his Will granted jointly to his 
brother's son and Nagammal, the wife of the 
latter, certain lands with power of alienation, 
and it was held in accordance with the rule 
of English Conveyancing governing a gift of 
the kind thatthe grantees were joint tenants 
and not tenants-in-common, Their Lordships 
of the Privy Council overruled this decision, 
stating that there were two substantial 
reasons why it ought not to be followed 
as an authority, the first of these being 


(1) 23 I. A. 87; 28 0, 670, 
(2) 11 M. 258. 
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“that the learned Judges of the High Court 
of Madras were not justified in importing 
into the construction of a Hindu Will an ex- 
tremely technical rule of English Conveyanc- 
ing.” “The principle of joint tenancy,” they 
observed, “appears to be unknown to Hindu 
law, except in the case of co-parcenary 
between the members of an undivided family.” 


“By this decision of their Lordships we are 


bound in the present case, the facts of which 
appear to be on all fours with those in the 
ease of Jogeswar Narain Deo v. Ramchand 
Dutt (1). We may point out that the gift was 
not made to members of a joint Hindu family ` 
but to the two daughters of the testator, both 
of.whom were married women. It is most 
unlikely that the testator would, under such 
‘circumstances, have given his property to 
his own daughters in joint tenancy. We 
think, therefore, that the decision of the 
Court below was correct and dismiss this. 
Appeal with costs. - : 
Appeal dismissed. 


MADRAS HIGH COURT. 
Secoyp Crvin Appzat No. 1410 or 1907. 
May 4, 1919. 

Present:—Sir Ralph Benson, Judge, 
and Mr. Justice Krishnaswamy Aiyar. ` 
PANDARATHIULE alias VAKKAYIL 

RARU NAIR AND anoraen—Appuicants 
Versus 
NADUVILE MADATHIL VISHNU BHA- 
RATHIGAL alias PAKARAVUR 


SWAMIAR AND OTHERS -— RESPONDENTS. 

Mortgage—Kanom deed—Renewal-~Recital pf av 
‘irredeemable kanom’—~Clog on the equity of redemption 
—Right to redeem. 

Where the effect of an Anubhava Kanom deed is 
the creation of a mere right to require a renewal 
and the deed states the consequences of such a 
renewal to bo that the lands will not be ‘resumed, 
the mortgagee cannot resist the claim to redeem until 
such renewal is granted. The mere use of the ex- 
pression ‘irredeemable Kanom’ appearing in the deed 
does not destroy the m-itgagor’s right of redemp- 
tion. . 

Kottal Uppi v. Hdavalath Thaithan Nambudri, 6 M. 
H. C. R. 258; S. A. Nos. 564 of 1890 and 1641 of 1898, 
Silapani v. Ashtamurti Nambudri, 3 M. 382; Gopalan 
Nair v, Kunhan Monon, 80 M. 300; 2 M. L T. 161; 17 
M. L. J. 18Q aud Neela Kandan y. Anantha Krishna 
Atyar, 30 M. 61; 16 M. L. J. 462; 1 M. L. T. 426, ‘re. 
ferred to, 


Second appeal against the decree of the 
Subordinate Judge’s Court of South Malabar 


y 
4 
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at Palghat, in Appeal Suit No. 297 of 1907, 
presented against the decree of the Court af 
the District Munsif of Palghat, in Original 
Suit No. 471 of 1905. 

Judgment.—The main question in 
the case is whether. the plaintiff is entitled 
to redeem under the terms of Exhibit I and 
its counter-part Exhibit A. Exhibit I was 
executed in discharge of an Anubhava kanom 
held by a third party subsequently assigned 
to the defendants. Having regard to the 
terms of Exhibit I we do not think that the 
old anubhavam right is kept alive. Nor are 
we satisfied that the documents referred to 
create a perpetual kanom like the documents 
relied on in Kottal Uppi v. Edavalath Thathan 
Nambudri (1) and Second Appeals. Nos. 
564 of 1890 and 1641 of 1898. Whether such 
perpetual kanoms ara invalid sofar as regards 
the clatse against redemption on the ground 
that it creates a clog upon the equity of 
redemption or are entirely valid as aspecies 
of mortgage in accordance with the usage in 
Malabar or as anomalous mortgages, [See 
N, V. Stlapant v. V. M. Ashtamurti Nambudrt 
(2) 1, under the Transfer of Property Act to 
be enforced in accordance with section 98 of 
the Act, it is unnecessury to enquire. For, 
in this case we are of opinion that Exhibit I 
creates a mere right to require a renewal 
aud states the consequences of such a renewal 
to be that the lands will not be resumed and 
until such renewal is granted the defendants 
cannot resist the claim to redeem. See 
Gopalun Nair v. Kunhan Menon (3). The 
phrase “irredeemable kanom” in Exhibit A 
is a compendious expression which carries 
the matter no further. If the decision in 
Neela Kandhan v. Anantha Krishna Ayyar 
(4) applied, the appellants would not be in a 
better position, It is unnecessary to express 
any opinion as regards that case to which one 
of us wasa party. The contention of the 
appellants, therefore, fails. But before dispos- 
ing of the second appeal we must ask the 
Subordinate Judge to return a finding on the 
evidence on record on the 9th issue which has 
not been disposed of by him. The finding. 
should be submitted in one month, and seven. 
days will be allowed for filing objections. 

In compliance with the above *judgment 

(1) 6 M. H. C. R. 268. 

(2) 3 M. 382. 


(3) 30 M. 300; 2 M. L. I. 161; 17 3L L. J. 189, 
(4) 30 M. 6l; 16 M, L. J. 462; 1 M. L. T. 426, 
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the Subordinate Judge of South Malabar at 
Palghat submitted the following 
FINDING. 

Iam called upon to submit a finding on the 
9th Tssue. That issue is as follows :— 

“Have any improvements been effected on 
the plaint property ? If so, whatis their 
value P” 

2. The original suit was decided by meas 
District Munsif. 1 recorded, however, no 
finding then on the above issue. Under such 
circumstances, I do not think that there is 
‘any objection to my submitting a finding on 
the above issue as the Judge in appral. 
Further, there is very little to be done in 
connection with this issue. Iam asked to 
submit a finding on the evidence on record. 
The evidence on record is the Commissioner's 
account. The Commissioner has fixed the 
value of the Kuikur improvements at 
Rs. 57-14-9 and the plaintiff does not deny 
that the defendants Nos. Land 3 are entitled to 
the same. The above sum of Rs. 57-14-9 and 
the kanom have, however, to be set off against 
the plaintiff’s claims for past and future rent 
and costs, The defendants Nos. 1 and 3 claim 
compensation for reclamation too. That claim, 
as the Commissioner’s remarks show, is 
disputed by the plaintiff and there is no 
evidence on the record to establishit. The 
lst and 3rd defendants’ Vakil has asked me to 
represent that his clients should be allowed 
opportunity to prove their claim in respect of 
reclamation which, if true, will give them 
according to the Commissioner’s account, 
Rs. 81-4-1. I cannot recollect if I excluded 
the ist and 3rd defendants’ evidence on this 
point. The probability is otherwise. It is 
seldom that I exclude evidence on any issue 
at all, The 3rd defendant was examined as 
the defendants’ witness at the original hear- 
ing. He said nothing about the alleged 
reclamation. My finding based on the evidence 
on record on the issue referred io me is, that 
the defendants Nos. 1 and 3 have Kuikur im- 
provements onthe properties sued for and that 
thevalue of those improvements is Rs. 57-14 9. 

This second appeal coming on for final 
hearing after the return of the above finding 
the Court delivered the following 

Judgment.—We accept the finding 
of the ‘Subordinate Judge and modify the 
decree of the lower appellate Court by 
allowing defendants Nos, 1 and 3 the sum of 
Rs. 657-14-9 in addition to the amount 
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awarded by that Court. As the second appeal 
has substantially failed, we direct the appel- 
lants to pay the respondent's costs. 

Decree modified. 


CALCUTTA HIGH COURT. 
Civiz Rute No. 112) o# 1910. 
May 24, 1910. 

Present: —Myr. Justice Mookerjee and 
Mr. Justice Carnduff. 

RAJ KRISHNA PARUJ— PLAINTITE—-— 


APPELLANT 
versus 
MUKTARAM DAS—Devenpant—Opposire 
Party. 


Specific Relief Act (I of 1877), s. 9--Possessory 
suit— Question of title not to be gone into—Posses- 
sion to be proved—Acts of trespass over property 
not suficient—Juridical possession, what constitutes, 

The question of title is not to be determined 
in a suit under section 9 of the Specific Relief Act, 

it is immaterial, if the plaintiff was in possession, 
that such possession was without title. But the 
plaintiff will have to prove juridical possession and 
not mere isolated acts of trespass. He must prore 
that he exercised acts which amounted to acts of do- 
minion, tho nature of which must vary with tho nature 
of the property. . 

Acts of dominion thongh exercised over a part 
only of the property may be evidence of possession. 
of the whole. 

Acts of dominion should be oxclusive. 

If the plaintiff’s occupation has been peaceable 
and uninterrupted and has extended over a sufficient 
length of time, tho possession would be sufficient for 
a possessory decree. 

Amir-ud-din v. Mahamad Jamal, 15 B. 683 and 
Dadabhai Narsidas v. Sub-Collector of Broach, 7 Bom. 
H. C. R, A.C. J. 82, relied upon. 

Rule against the order of the Munsif of 
Howrah, dated January 24, 1910. 

Babu Hemendra Nath Sen, for the Peti- 
tioner. 

Babu Nagendra Nath Mitter, for the Op- 
posite Party. 

Judgment.—wWe are invited in this 
rule to set aside a decree by whicha suit com- 
menced by the petitioners under section 9 of 
the Specific Relief Act has been dismissed, 
The learned Judge in the Court below 
correctly set out the issue for trial in these 
terms: “Were the plaintiffs in possession of 
the land in dispute at any time within six 
months before the institution of the suit? Is 
the plaintiff’s allegation of dispossession true? 
In the decision of this issue, however, he 
went first intothe question of preferential 
title which he decided infavour of the defen- 
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dants. He next proceeded to deal with the 
question of possession. Withregard to this, 
he observed that both parties had adduced 
oral evidence in support of their respective 
allegations, and that the crucial point was 
whether the plaintiffs had been in lawful 
possession of the land within the statutory 
period of six months. This question he 
answered in the negative, for the reason that 
the plaintiffs had failed to establish their title 
to the property. It has been argued before 
us in support of the Rule that this view of 
the law is clearly erroneous. In our opinion 
this contention is well-founded and must 
prevail, 

Section 9 of the Specific Relief Act provides 
that if any person is dispossessed without 
his consent of immovable property otherwise 
than in due course of law, he or any person 
claiming through him may, by a suit insti- 
tuted within six months from the date of dis- 
possession, recover possession thereof, not- 
withstanding any other title that may be set 
up in such suit. The concluding words. of 
the section make it clear that the question of 
title is not to be determined in a suit com- 
menced under section 9. But, itis expressly 
provided that nothing in the section shall bar 
any person from suing to establish his title 
to such property and to recover possession 
thereof. The sole point for determination in 
a suit of this description is whether the plain- 
tiffs were in possession of the disputed pro- 
perty within six months previous to the 
institution of the suit, and whether they had 
been deprived of such possession by the defen- 
dants otherwise than in due course of law. 
Ilt is immaterial, if the plaintiffs were in 
possession, that such possession was without 
title. It may be conceded that what the 
plaintiffs have to prove is possession of the 
disputed property and not mere isolated acts 
of trespass over that property. The dis- 
tinction between what may be called juridical 
possession and an act of trespass was pointed 
out by the learned Judges of the Bombay High 
Court in the case of Amir-ud din v. Mahamad 
Jamal (1), where reliance was placed upon an 
earlier decision of the same Court in Dudabhai 
Narsidas y. The Sub-Collector of Broach (2),in 
which Mr. Justice Melville had explained the 
distinction between an act of possession and 
an act of mere trespass. The distinction may 


(1) 15 B. 686, 
(2) 7 Bom. H.C. R. A. Ç. J. 82. 
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be illustrated by concrete cases. To take one 
illustration, in the cuse of Doz v. Yyedall (3), 
& person had received the key of a room 
from the lessor of the plaintiff and had 
held possession of the premises for about 
a year, when the defendant broke in at 
night and took forcible possession. The 
question, whether the plaintiff had such pos- 
session as was sufficient to entitle him to 
maintain an action in ejectment without proof 
of title, was answered in the affirmative, be- 
cause although the plaintiff might not have 
derived his possession from a person who had 
title to the disputed property, yet as he was 
in occupation of the premises for a consider- 
able length of time, it could not be disputed 
that he had juridical possession. To take an- 
other illustration, reference may be made to 
the case of Browne v. Dawson (4). There a 
school master, who was in possession of the 
school premises, made over the key to the 
authorities of the school who entered into 
possession. He returned the next day and 
entered into the premises by force, The 
‘question arose whether such entry gave him 
possession or whether it wasa mere act of 
trespass. Lord Denman held that there was 
no such possession by mere entry as a wrong 
doer as would entitle the plaintiff to main- 
tain a possessory action. The learned Chief 
Justice observed that a mere trespasser could 
not, by the very act of trespass, immediately 
and without acquiescence, give himself what 
the law understood by possession aguinst the 
person whom he ejected, and drive him to 
produce his title, if he could without delay 
reinstate himself in his former possession. 
The judgment of Sir Charles Sargent in the 
case of Amir-ud-din v. Mohamed Jamal (1), to 
which reference has already been made, lays 
down substantially the same principle, al- 
though there is perhaps one observation in 
that judgment which might prove misleading. 
The learned Chief Justice observed that in 
the earlier case decided by Mr. Justice 
Melville, he had expressed an opinion that a 
mere trespasser could not succeed in the pos- 
sessory action on the ground that the plain- 
tiff in such a case did not acquire juridical 
possession, and, therefore, could not be dis- 
possessed. Juridical possession hese must ba 
taken to be distinguished from a mere actof 
trespass. It is not equivalent to what the 


3) M. & M. 346; 3 Car. & P. 610. 
NA 12 A. & E. 624; 4 P. & D. 355; 10 L. J. Q. B. 7. 
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learned Judge ia the Court below in the 
present case holds to be lawful possession. 
Jt may be difficult to frame any comprehensive 
formula to distinguish an act of Possession 
from an act of trespass. But it may be 
generally observed, in the first place, that in 
order to entitle the plaintiff to succeed on the 
ground of possession he must prove that he 
exercised acts, which amounted to acts of 
dominion: the nature of these acts of domi- 
nion must obviously vary with the nature of 
the property. A particular act, which in the 
case of one property may be sufficient to 
indicate control over that property, may, in 
the case of another property, amount to no- 
thing more than an isolated act of trespass. 
It may also be remarked that such acts of 
dominion, though exercised over a part only 
of the property, may be evidence of possession 
of the whole. This must, however, be depen- 
deut upon the character of the property and 
the nature of the act. The second element, 
which may require consideration, is, whether 
tke act of dominion is exclusive. If each of 
two persons commits what may be deemed 
acts of trespass upon the disputed property, 
and it is ultimately proved that one of them 
has title and the other has not, the act of the 
rightful owner would not be an act of tres- 
pass, bat would amount toan act of posses- 
sion, whereas in the ease of the wrong doer 
such act would properly be deemed nothing 
more than an act of trespass, The judgment of 
the Court below in the present casa is defective 
inasmuch as it does not specify the acts which 
are alleged by the plaintiffs to amount to acts 
of possession. If the occupation by the 
plaintiffs, as indicated by those acts, has been 
peaceable and uninterrupted and has extended 
over a sufficient length of time, the inference 
may properly be drawn that the pidintiffs 
were in possession. On the other hand, if the 
plaintiffs are not able to prove anything be- 
yond isolated acts of trespass which were not 
acquiesced in by the defendant, they cannot 
legitimately claim to have been in Possession 
of the property. 

The result is that this Rule is made abso- 
lute, the order of the Court below discharged 
and the case remanded in order that the 
question of possession may be re-tried upon 
the evidence on the record as it stands. 
Costs of this Rule will abide the result, We 
assess the hearing fee at two gold molurs, 

Ride made absolute, 


702 
SARAT CHANDRA v, GIRIND RA CHANDRA, 


' CALCUTTA HIGH COURT. 
Miscentansoos Civin Apprat No. 356 
ot ` or 1910. 
August 5, 1910. 
Present:-~My. Justice Mookerjee and 
` Mr. Justice Sharf-ud-din, 
SARAT CHANDRA NANDAN—Petitioner 


— APPELLANT 
5 Cersus \ 
G: RINDRA CHANDRA GUIN—Oszsuctor 
A —- RESPONDENT, 


: Guardians and Wards Act (V¥IT.of 1890), ss. 7, 10, 
sub-s. 1, cl. (k)-—Key note of Act—Welfare of minor— 
Application tobe bona fide—Cause jor making ap- 
plication to be disclosed —If not disclosed, application 
liable to be summarily dismissed. 

The keynote of the Guardians and Wards Act 
lies in the introductory words of section 7: the 
proceedings are to be taken forthe benefit of the 
minor and the minor alone. If an application has 
been made for an ulterior purpose, such application 

- ought not to be efitertained. 

Ordinarily a Court must decide upou the evidence 
whether the appointment of the guardian is or is 
not for the welfare of the minor concerned’ Bat 
there may be exceptional cases in which the Court 
may find upon undisputed facts that the application is 
not bona fide. 

An application presented under the Act ought 
not to be registered as a matter of course and with-~ 
out examination, before the Jndge is satisfied tnat 
there is ground for proceeding on the basis there- 
of. One of the material facts to be taken into con- 
sideration by the Judge is the cause or causes which 
have led to the making ofthe application. Anda 
Judge acts within his powers if he rejects an ap- 
plication on the ground that ib did not disclose 
the cause or causes which led to the making of the 
application as required by section 10, sub-section 1, 
lanse (F) of the Act. 

Where the petitioner had retained the ornaments 
of her minor wife and driven her to a suit for their 
recovery, and had taken a second wife and then 
applied to be appointed the guardian of her person 
and property but in the application did not disclose 
any cause which led him to the making of the applica- 
ion : Held, that the Judge was right in summarily 
dismissing the application. 

_ Appeal from the order of the District 
Judge of 24-Pergannahs, dated May-18 and 


26, 1909. 

_ Dr. Sarat Chandra Bysack, for the Appel- 

lant. f 
Babu Man Mokan Duit, for the Respond- 

ent. 


Judgment. —We are invited in this 
appealto set aside an order by which the 
Court below has summarily rejecte and applica- 
tion by the appellant for the appointment of 
himself as guardian of the person and the 
property of his wife, Srimati Bibhabati Dasi. 

On the 24th March 1609, the appellant pre- 
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sented an application under section 10 of Act 
VIII of 1890. In this application, he stated 
that his wife was born on the 19th July 
1893, that she generally lived with the peti- 
tioner in his house, that she was at the time 
living with her father in the ancestral house 
of the latter, that her movable properties 
consisting mainly of ornaments and wearing 
apparels were with herfather, that some of her 
other movables were with the petitioner, 
that no guardian of the person and properties 
of the minor had been appointed by any person 
or by any Court, and that no application had 
been made in that behalf. The pelitioner 
further stated that he was a Bachelor of Arts 
of the Caleutta University and a Law student, 
and was a proper person to be appointed 
guardian for the protection of the person 
and property of his infant wife. This appli- 
cation was apparently not considered by the 
learned District Judge before it was directed 
to be registered. It was presented in office 


. and registered asa matter of the course, The 


usual notices were issued, with the result 
that the father of the girl, Girindra Chandra, 
Gain, presented a petition of objection on the 
28th of April 1909. In this petition the 
father stated that the girl was two years 
younger than she was stated to be.by the 
husband in his petition, that his daughter 
had been cruelly beaten by her husband and 
that she had been obliged toran away to the 
house of her maternal uncle in the nejghbour- 
hood. The father added thatthe ill-treatment 
had been of such a character that there was 
grave apprehension of danger to her life and 
safety if she was placed in the custody of the 
petitioner, On this ground the father urged 
that the application ought to be refused. 

The learned District Judge directed that 
the matter should be heard on the 26th of 
May 1909. Before that date, an application 
was made on behalf of the father of the girl 
for the issue of a Commission to examine 
the minor, this application was apparently 
presented ea parte, and on the 14th May, an 
order was made for the issue of a Commission 
to Babu Abani Nath Sen for the examination 
of the minor. As soon asthe petitioner was 
apprised of this order, he presented an appli- 
cation on “the 18th May, in which he objec'ed 
to the examination of bis minor wife at Chin- 
suraon the ground that this would involve 
needless expense. He suggested that the 
girl might be examined at the residence of 
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‘her father which was in the neighbourhood of 
the Court premises. There was no suggestion 
that if the girl was examined on Commis- 
sion at Chinsura, she might, under impro- 
per influences, give false evidence, the only 
objection taken to the issue of the Commission 
at Chinsura was based on the ground of un- 
necessary expense ; to’ this extent, possibly, 
the objection of the petitioner was reasonable: 
Butin his application he proceeded to make 
an extraordinary suggestion, namely, that, for 
the ends of justice, it was desirable that 
the girl should be examined by the Judge in 
his Chamber, and that the petitioner, as her 
husband, had no objection to such examina- 
tion of his wife. When this petition of ob- 
jection was presented to the learned Judge, 
he for the first time came to consider the ap- 
plication on the merits, and held that it was, 
on the face of it, taken along with the admit- 
ted facts, not a bona fide application. His 
conclusion in substance was that the applica- 
tion was a device to obtain possession of his 
wife. | In this view the learned Judge forth- 
with dismissed the application with costs 
and cancelled his previous order for the issue 
of a Commission. The petitioner has now 
appealed to this Court, and on his behalf it 
has been contended that the District Judge 
had no jurisdiction to dismiss the application 
summarily, and that -inasmuch as the appli- 
cation had been registered, it was incum- 
bent upon the Judge, under section 13 of 
the Guardians “and Wards Act, to hear such 
evidence as might be adduced in support of, 
orinopposition to, the application. Prima 
facie, this ground is well-founded, . because 
as was pointed out by the learned Judges 
of the Bombay High Court in the case of 
Sayad Shahu v. Hapija Begum (1), the pro- 
ceedings under the Guardians and Wards 
Act are not of a summary character. But, in 
‘our opinion, the order made by the learned 
District Judge was, upon the materials 
available to him, unquestionably just and 
should not be disturbed, 

lt may be observed that under section 7 of 
the Guardians and Wards Act an order for 
the appointment of a guardian of the person 
and property of a minor cannot be made 
unless the Court is satisfied that it is for 
the welfare of the minor that the order 
should be made. In fact the keynote of the 
whole statute lies in the introductory words 

(1) 17 B. 560, 
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of section 7: the proceedings are to be 
taken for the benefit of the minor and the 
minor alone. If-an application has ‘been 
made for an ulterior purpose, such applica- 
tion ought not to be entertaived. No doubt, 
ordinarily a Court must decide upon the 
evidence whether the appointment of the 
guardian iş oris not for the welfare of the 
minor concerned. But there may be excep- 
tional cases, and the one before us is of that 
description in which the Court may find upon 
undisputed facts that the application is not 
bona fide. To prevent mala fide applications, 
the Legislature has providedin section 1°, 
sub-section (1), clause (k), of the Guardians 
and Wards Act, that the application shall 
state the cause or causes which have led to 
the making of the application. 

Section 11 further renders it obligatory 
upon the Court to be satished that there ig 
ground for proceeding on the application 
before a date is fixed for hearing thereof, 
and notice is served as contemplated by the 
Act. In other words, an application present- 
ed under the Guardians and Wards Act 
ought notto be registered as a matter of 
course and without examination before the 
Judge is satisfied that there is ground for 
proceeding on the basis thereof. One of the 
material facts to be taken into consideration 
by the Judge, is the cause or causes which 
have led to the making of the application. 
Tested in the light of this principle, the ap- 
plication of the petitioner in the case before 
ug is hopelessly defective. It isin fact ab- 
solutely disingenuous. The only facts stated 
in this petition were that the petitioner was 
the husband of Srimati Bibhabati Dasi, that 


‘his wife ordinarily resided with him and that 


at the time of the application, she was resid- 
ing with her father in the ancestral family 
house of the latter’ at Chinsura. There was 
not the remotest suggestion that the wife 
had left the protection of the husband con- 
trary to his wishes in the matter. There was 
no indication whatsoever that the father-in- 
law had refused to bring back his daughter 
to the custody of his son-in-law. There was 
no allegation that the father-in-law unlaw- 
fully kept possession of the ornaments of his 
wife. Indeed, if these facts had been stated 
as they ought to have been and would have 
been stated in any honest application, the 
foundation for the application under the 
Gtiardians and Wards Act would have com- 
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pletely disappeared. It was not till the 
petition of objection was presented by the 
father of the girl on the 28th April 1909, 
that the Court was apprised that there had 
heen serious differences between the parties, 
and that if the allegations of the father of 
the girl were true, the husband had been 
guilty of gross cruelty to his infant wife. 
Under these circumstances, the learned Judge 
was, in our opinion, amply justified in the 
course which he adopted, In fact, when he 
dismissed the application on the 18th May 
1909, he merely followed the course which 
he ought to have adopted immediately on 
the presentation of the application on the 24th 
“March 1909. The learned Judge would have 
neted unquestionably within his powers if he 
had rejected the application on the ground 
that it did not disclose the cause or causes 
which led to the making of the application 
as required by section 10, sub-section 1, clause 
(k), ofthe Act. But the learned Vakil for 
the appellant has suggested that if the appli- 
cation were defective, he ought to have been 
allowed an opportunity to amend it. No 
doubt, there is some force in this contention 
and we would have been disposed to grant 
his prayer for amendment of the original ap- 
plication if we had not been satisfied that the 
application was wholly mala fide. In fact, in 


the events which had happened, the remedy of ` 


the appellant was by way of «suit for res- 
titution of conjugal right. But in the light 
of the events which have subsequently hap- 
pened and have been brought to our notice, 
we feel no doubt that this matter need not 
be further investigated. It has been stated 
to us on the one hand, and not denied on 
the other, that the petitioner took a second 
wife on the 28th June 1909. It has also 
been assented on the one hand and not denied 
on the other, that the first wife had success- 
fully sued the husband for recovery of posses- 
sion of her ornaments (alleged in the guardian- 
ship application to be in the custody 
of the father). lt is obvious that if the 
District Judge had made an order for the 
appointment of the petitioner as guardian of 
his wife, in the course which events have 
taken, it would not have been to the interest 
ofthe minor. If it is trae, as has been found 
by the Subordinate Judge, that the petitioner 
has retained the ornaments of his wife and 
driven his wife to a suit for their recovery, 
the fact of his appointment as a guardian 
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would have practically debarred such a suit. 
In fact under Order XXXII, Rule 4, sub-rule 
2, of the Civil Procedure Code of 1908, it would 
have been necessary for the father to obtain 
special order from the Court permitting him 
to carry on such a suit as the next friend of 
his infant daughter. In view, therefore, of 
all the circumstances to which we have 
referred, the conclusion appears to us to be 
inevitable that the order of the learned Dis- 
trict Judge, though it was made summarily, 
was on the whole perfectly just. 

The result is that the appeal is dismissed 
with costs. We assess the hearing fee at 
three gold mohurs, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
REGULAR Orvin Appean No. 40 or 1908, 
August 17, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson. 

Mahomed Syed FAYEZ ALI KHAN—Deren- 

pant No. 1—AppPeLuant 
versus 
SITARA BEGUM—Puatstirs— 
RESPONDENT. 

Limitation Act (XV of 1877), Sch. II, arts. 120,123— 
Suit for distributive share of property of intestate— 
Order for letters of administration-—-Commencement 
of limitation. : 

The plaintiff sued the defendant for her dis. 
tributive share of the property of.her intestate de- 
ceased husband. The defendant applied for letters 
of administration to the estate of the deceased and 
obtained the order upon contest on January 22, 1902. 
The suit was brought within six years from that date: 

Held, that either article 123 or 120 of the Limitation 
Act, 1877, applied to the case and that the suit was 
within time ;-that until the contest as to the right 
to obtain letters of administration was determined, 
the person entitled to represent the estate was un- 
known, and that time began to run at the earliest from 
the date of the judgment directing the issue of the 
letters of administration to defendant. 

Appeal from the decree of the Sub-Judge of 
Murshidabad, dated October 5, 1907. 

Maulvis Syed Shamsul Hida and Nur-ud- 
din Ahmed and Babu Haradhan Nag, for the 
Appellant. . ‘ 


Babu Umakali Mukherjee and Maulvi Maho- 
med Ishfaq, for the Respondent. 

Judgment.—tThe plaintiff brought 
this suit to enforce her right as his widow 
to a share of the estate of the late Syed 
Nawab Azam Ali Khan Bahadur, who wag 
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known to the public as the Nawab of Jafar- 
gunge in the district of Murshidabad. He 
was the eldest of five brothers _and traced 
his descent from the eldest son of the his- 
toric Mir Jafar, Nawab Nazim of Bengal, the 
present Nawab of Murshidabad being, it 
is said, descended froma younger son of 
Mir Jafar. 

The principal defendant (defendant No. 1) 
is the eldest son of Nawab Nazim Ali Khan 
and the pro forma defendants are other mem- 
bers of the same family. 

It is common ground that the Nawab went 
on pilgrimage to Mecca and afterwards died 
at karbala, in Turkish territory. on the 20th 
February 1896. 

Part of his estate appears to be still in 
the custody of the British Counsel at Bagdad 
and consists of the articles enumerated in 
schedule ka of the plaint. As to the re- 
mainder, is is not now denied that the 
defendant No. 1 is or has been in possession 
ofthe movable and immovable properties of 
which a list is given in schedule kha of the 
plaint. 

The family has always been of the Shia 
persuasion and this suit, therefore, is govern- 
ed by the Shia Law, so far as it is appli- 
cable to the circumstances of the case. Itis 
no longer contended that the plaintiff was 
not a lawful wife of the late Nawab and the 
plea that she was a mere concubine has been 
abandoned. It follows that as a childless 
widow the plaintiff is entitled, unless the 
defendant No. 1 can show some good reason 
to the contrary, to the ordinary rights of 
such a widow according to the Shia Law. 
She claims one-sixteenth of the movable 
and immovable properties detailed in the 
schedules of the plaint, or the money value 
of that share. There is no dispute as to the 
fraction but some attempt has been made 
before us to draw a distinction between 
the two kinds of property. That, however, 
is not the main defence to the suit and the 
point will be noticed later, The main de- 
fences are, firstly, that the claim is barred 
in whole or in part by limitation, and, 
secondly, that a customary rule of devolution, 
founded on primogeniture, obtains in the 
family, aceording to which the defendant 
No. l as the eldest son has succeeded to the 
whole of his father’s estate. The Subordi- 
nate Judge has determined the two issues 
thus arising in favour of the plaintiff and 
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against the defendant Nu. 1. the appellant 
before us. 

The greater portion of the argument ad- 
dressed to us was devoted to the question of 
limitation. It appears that in 1898, the 
defendant No. 1 applied for Letters of Ad- 
ministration to the estate. As similar ap- 
plications had been made by the other 
members of the family (including the defen- 
dant No. 3 of this suit). there was a contest. 
The District Judge (Mr. Teunon) decided in 
favour of the defendant No. 1 by a judgment, . 
dated the 22nd December. 1899. An appeal 
to the High Court from that decision was 
dismissed on the 22nd January, 1902, but 
in spite of his success in this litigation, the 
defendant No. 1 never perfected his rights as 
administrator. He did not give security and 
he did not take out formal letters of ad- 
ministration. 

Upon these facts it was contended for the 
defendant No. 1 that the Subordinate Judge 
was in error in applying article 123 of the 
second Schedule of the Limitation Act of 
1877 to this suit, because the defendant No. 1 
never in fact became the legal representa- 
tive of the late Nawab, and there was, there- 
fore, nothing payable or deliverable, within 
the meaning of that article by the defendant 
No. 1 to the plaintiff. It was contended 
further that article 123 being inapplicable, 
and a Mahomedan widow being entitled only 
to the money value of her share of her de- 
ceased husband’s estate, the claim in respect 
of both movable and immovable properties 
was governed by article 120 and the period 
of six years allowed by that article had ex- 
pired before the suit was instituted, the 
right to sue having accrued at latest when 
the defendant No. 1 applied for letters of ad- 
ministration in 1898 and the suit not having 
been instituted till 1907. In support of these 
contentions, so far as they relate to the parti- 
cular article to be applied, reference was 
made to the cases of Issur Chunder Doss v. 
Juggut Chunder Shaha (1) and Sithamma v. 
Narayana(2) decided in India and to the case 
of Mahomed Riasat Alı Khan v. Hasin Banu 
(3), decided by the Privy Council. It may be 
doubted whether on the facts before us these 
authorities are conclusive in the appellant’s 
favour and whether in a suit by the respond- 

(1) 9 0. 79. 


(2) 12 M. 487. 
(3) 21 C. 157; 20 I. A. 155. 
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ent against the appellant and other mem- 
bers of the family interested, the appellant 
can obtain for himself any advantage from 
the circumstance that having applied for 
Letters of Administration and obtained an 
order for the grantof such letters, he did 
not take the requisite steps togmake the order 
effectual, Butin the view which we take, 
it is unnecessary for us to express any opi- 
nion on that point, We think that the suit, 
even if it is governed by article 120 and not 
_by article 123, is within time. Until the 
contestas to the right to obtain Letters of 
Administration was determined, the person 
entitled to represent the estate was un- 
known and it was, if not impossible, at 
any rate inexpedient and unnecessary for 
the plaintiff to take any action. The facts 
that the defendant No. 1° finally succeeded 
in that contest and afterwards resisted her 
claim toa share of the estate are part of her 
cause of action and for the purpose of 
article 120, time began to run at the earliest 
from the date of the High Court’s judgment, 
which was within six years of the date of the 
institution of the suit, 

As tothe alleged custom, the learned Sub- 
ordinate Judge has dealt with the question 


very briefly, but this defence was not press- ` 


ed uponus with great insistence and there 
is not much to be added to what the Sub- 
ordinate Judge has said. The question was 
raised in the contest for the right to ad- 
minister the estate and the learned District 
Judge, in the judgment of 1899, to which we 
have already referred, found against the 
custom. Itis true that the High Court, 
when the case came up on appeal, held 
that it was unnecessary to enter into the 
question and expressly left ib open to bede- 
cided, if it was raised, in some future suit. 
The appellant, therefore, is not concluded 
by Mr. Teunon’s judgment. Butthe question 
was raised and dealt with in a subsequent 
suit brought by one of the appellant's 
brothers against him and other members of 
the family for a share of the estate. In that 
suit, the trial Court again decided against 
the appellant (vide the Subordinate Judge's 
judgment of 11th July 1905) and when the 
case came upto the High Court, the suit 
was, pursuant to a deed of agreement dated 
the 25th March 1896, compromised on terms, 
which from the judgment of the High Court, 
dated the 2nd April 1900 appear to hare 
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been very beneficial at any rate to the minor 
respondents on whose behalf the existence of 
the custom had been denied. It appears, 
moreover, that the present plaintiff was a 
party tothat suit as the defendant No. 3, 
that she appeared in the High Court, that 
she refused to take part in the compromise 
on the ground of the insufficiency of the 
amount offered to her and that as against her 
the appeal was dismissed with costs. It was 
not contended that the question is res judicata 
as between the parties before us, but regard 
being had to the course of the controversy 
and to the evidence given in this suit, we 
see no reason to dissent from the conclusion of 
the learned Subordinate Judge that the 
custom had not been established. 

There remain one or two minor matters to 
be considered. 

It was argued before us, on the authority 
of the case of Umardarez Ali Khan v, 
Wilayat Ali Khan (4), that the plain- 
tiff was entitled to nothing in respect 
of the late Nawab’s landed properties. 
This contention, however, does not seem to 
have been advanced in the lower Court 
and we are not disposed to allow it. to be 
put forward for the first time in appeal. 

As tothe house known as the Osmani 
mahal, the Subordinate Judge in his judg- 
ment gave the plaintiff not only the right to 
live in it but also a one-sixteenth share of 
its value. Wo donot think that she can 
have both and indeed it does not appear that 
the right to live in the house is given by 
the decree. We content ourselves, there- 
fore, with setting aside so much of the 
judgment as purports to give that right. 

As to the cross-objections of the plaintiff, 
the only objection urged before us relates to 
the valuation of the palace of the late Nawab. 
The valuation is based on a valuation made 
for the purposes of the suit for Letters of Ad- 
ministration and it is contended that the 
damage caused by the earthquake has been 
twice deducted. Weare not satisfied, how- 
ever, that the Subordinate Judge’s valua- 
tion is wrong and we think it is safer to’ let 
it stand. 

With these observations, the appeal 
and crossobjections are dismissed with 
costs and the decree of the lower Court 
is confirmed, 


(4) 19 A, 169. 


“Vol, VIL] 


We may mention that we delayed the 
delivery of our judgment in order to give 
the parties time to come to an agree- 
ment but they have not found it pos- 
sible to do sc, 4 


Appeal dismissed. 





MADRAS HIGH COURT, 
Civic Å PPEAL AGAINST APPELLATE ORDER 
No. 58 or 1910. 
August 5, 1910. 
Present:—Mr. Justico Wallis and 
Mr. Justice Krishnaswami Aiyar. 
SURAJA VENKATANARASIMHA APPA 
ROW BAHADUR ZAMINDAR GARU— 
` APPELLANTS i 
Versus ` 
NANDURI VENCATA SUBRAYADU— 


RESPONDENT. 

Civil Procedure Code (Ast XIV of 1882), s. 280 — 
Attachment—Application for sale—Continurtion of 
attachment—Limitation, - 

Section 230 of the Civil Procedure Code {Act XIV 
of 1832) only bars fresh application after the ex- 
piry of 12 years. An application for sale is only con- 


; tinuance of the prior application for attachment, 


~ 


Chalavadi Ketiah v. Alamelammah, 31 M 71; 
3 M. L. T. 323; 18 M. L. J, 46; Vencatappiah v. Jag- 
ganadha Row, 12, M. L. J. 24 referrod to. 


Appaal against the Order of the District- 


Court of Kistna at Masulipatam, dated 19th 
March 1909, in A. S. No. 894 of 1903, pre- 
sented against the order of the District Maan- 
sif of Bozwada, dated 9th 
B. P. No. 72% of 1908, in O.IS. No. 291 of 
1896. 

Judgment. —This is only an applica- 


“tion for sale and, therefore, a continuanca of 


the ola application under which the pro- 
perty wasattached and has continued at- 
tached. Section 230 only bars fresh applica- 
tions after the expiry of 12 years. Ohalavadi 
Kotiah v. Poloori Alamelammah (1) follows 
Vencatappiah v. Jagannadha Row (2). We 
reverse the order of tholower Court arddirect 
the District Munsif to dispose of the applica- 
tion according to law. 
Costs will abide the result. 
Appeal allowed. . 


(1) 31 M. 71; 3 M. L T. 828; 18 M. L. J. 46. 
(2) 12 M. L. J. 24, 
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ALI HUSAIN V. RAFI-UL-LAH. 


ALLAHABAD HIGH COURT. 
Civin Exucution Seconp APPRAL “No. 230 
or 1910. 

f July 15, 1910. 
Present:—Mr. Justice Chamier. 
Sheikh ALL HUSAIN Ossacror-~ 
2 APPELLANT 
versus 
Sheikh RAV I-U L-LAH—AND ANOTHER—~ 
DEORRE-NOLDERS-—RRSPONDENTS, 

Limitation Act (XV of 1877), Sch. IL, art. 178--Evects 
tion of decree Obstruction placed in the way of execution 
—Timeto run from the removal of the obstruction—Re« 
vival of previous application for eaxecution-—Limitation, 

A @Gecree-holder made an application for execn- 
tion of his deeree on 31st of March, 1905, and. 
attached certain property. The judgment-debtor 
objected that the property sought to be attached was 
not liable’to attachment. The objection, however, was 
rejected finally by the High Court on llth of March 
1997. The decreo-holder then made a second applica- 
tion on the 16th of June 1909, for execution by 
attachment and salo’ of the same property: 

Held, that the second application was not times 
barred. Ib was really, though not in form, an applica. 
tion to revive the first application. : 

Qumaruddin Ahmad v, Jwahir Lal, 27 A. 334, 
7 Bom. L. R. 433; 1 C. L. J. 881; 15 M. L. J. 258; 9 ©. 
W. N. 601; 2 A. L. J. 897, Narayan v. Sono, 24 B. 
345, Raghunath Sahai Singh v. Lalji Singh, 23 O. 
397, Suppa Reddiar v. Avudai Ammal, 23 M. 60 
CE. B.), followed. 

Execution second appeal from the decision 
of the District Judge of Ghazipur, dated the 
15th of December, 1909. 

- Mr. Ahmad Karim, for the Appellant. 

Mr. Muhammad Ishaq Khan, for the Re- 
spondents. 

Judgment.—tThis is an appeal by a 
judgment-debtor. The only question for deci- 
sion is whether or nob the respondents’ 
application for execution, which wasmade on 
the 16th of June 1909, is within limitation. 
The decree was passed on the und of May, 
1903. The first application for execution was 
made on the 3lst of March 1905. The 
present application which was made as already 
stated on June 16, 1909, appears at first 
sight to be beyond time. But the first appli- 
cation for execution was dismissed on the 
objection of the judgment-debtor that the 
property sought to be attached was not liable 
to attachment. That order was set aside by 
the High Court on 11th March 1907, whenit was 
held that the property was liable to attach- 
ment. The present application was made 
within 3 years from that date. The decree- 
holders contend that they are entitled to 3 
years under article 178, Schedule II, of the 
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Limitation Act of 1877 from the date of the 
High Court’s order. The case is exactly like 
that of Qamar-ud-din Ahmad v. Jawahir Tal 
(1), decided by the Privy Council, except that 
the last application in that case was distinctly 
for the revival of the previous application 
whereas in the presenb case the application 
for execution of 16th June 1909 is notin 
form an application for revival of the previous 
application although it asks for attachment 
‘and sale of the same property. But, in my 
opinion, this’ is not a sufficient ground for 
distinguishing the two cases. In Narayan 
Govind Manik v. Sono Sadashtv (2), where 
the facts were very like those of the 
present case, the last application for exe- 
cution was not in form an application for 
the revival of a previous application, yet ib 
was treated by the High Court as an appli- 
cation for the revival of the previous appli- 
cation, and it seems that the Court was of 
‘opinion that the decree-holder was entitled to 
3 years, presumably under article 178, from 
the time when it became possible for the 
decree-holder to apply for execution. Simi- 
larly in the case of “Raghunath Sahai Singh v. 
Lalji Singh (8), an application for execu- 
tion made after the removal of an obstruction, 
which had continued for a considerable 
“time, was treated as an application for the 
revival of a previous application although in 
form it was not so. So also in Suppa Reddiar 
v. Avudat Ammal (4), an application for 
execution presented after the removal of an 
obstruction and within 3 years after the 
removal of that obstruction was treated as an 
application to revive a previous application 
and was held to be within time under article 
178, although it does not seem to have been 
in form an application for the revival of any 
previous application. On these authorities, 
I must hold that the respondent’s application 
for execution was within time. The appeal, 
therefore, fails and is dismissed with costs 
including fees on the higher scale. 


Appeal dismissed. 
(1) 27 A. 334; 7 Bom. L. R. 433; 10. L. J. 881; 15 
M. L. J. 258; 9 C. W. N. 601; 2 A. L. J. 397. 
(2) 24 B. 345. 
(8) 23 C. 397. 
_ (4) 28 M. 50 (F. B.) 
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(s. 6. 93 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Cryin Reviston No. 490 or 1909. 
June 27, 1910. 

Present:—Mr. Justice Johnstone. 
HIRA SINGH AND utsERS—PLAINTIFFS-— 
PETITIONERS 
versus 
BHAGAT SINGH AND orners—Dsrenpants 

$ . ~ RESPONDENTS. 

Limitation—Mortgage—Redemption—Transfer by 
mortgagee to third person—Mortgagor and his descen- 
dants not taking steps to protect their interest—Limit- 
ation Act (XV of 1877), Sch. II, art, 1384—Revision ~~ 
Questions of fact and Law — Punjab Courts Act (XVIII 
of 1884), s. 70 (a) and (b). 

S mortgaged a house to H. and some years after, 
M sued H to recover it on the ground that it belonged 
to M; then H and M compromised and H gave the 
house to M on receiving a certain sum of money. 
Shortly after this M transferred the house to N who 
built upon it. Thirty-two years after this, the desceu., 
dants of S claimed to redeem the houso: 

Held, that: 

1. the inference from the abovo circumstances 
was that M. was its owner; 

2. that M. did not take possession of the houso as 
mortgagee but as owner; and 

3. that M. began to hold the property adversely ko 
all the world from the date of taking possession. A 

In case of revision under clauses (a) and (b) o \ 
section 70 of Act XVIII of 1884, the Chief Court can 
intorfere with questions of fact only if in deciding 
them the lower appellate Court has been guilty of 
‘material irregularity’ resulting in injustice and can 
interfere on any question of law which arises on tho 
facts as ultimately found by the Chief Court. 

Petition for revision of the order of the 
Divisional Judge, Amritsar, dated 10th 
October, 1903, upholding the order of the 
Munsif, 1st Class, Amritsar, dated 15th May, 
1908. 

Lalas Hukam Ohand and Balwant Rat, for 
the Petitioners, . 

R. B. Lala Dal Chand, for the Respond- 


ents. 


Judgment. —tThis suit is for redemp- 
tion of a shop which Sarmukh Singh, plain- 
tiffs’ ancestor, is said to have mortgaged for 
Rs. 325 to one Hira Singh, since deceased 
and now represented by his brother, defendant 
No. 8. The rent, itis said, was to be set off 
against the debt, and the allegation is that the 
whole debt has been paid off, but plaintiffs 
are prepared to pay whatever may be held 
still dues i 

Defendant No. 1’s reply is that he has noth- 


` 
\ 


A mA hai 


ing to do with the shop, which he has always ` 


been in possession of defendant No. 3. Defen- 
dant No. 2 says heis a tenant under defendant 
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No. 8, who pleads that be bought it from one 
Man Singh and has held it for 82 years. 

The first Court held the ownership, of 
Sarmukh Singh not proved and that of Man 
Singh proved, and so dismissed the claim. 
Both defendants Nos. 1and3 seem then to have 
died and their sons have stepped into their 
respective shoes. : Defendant No. 1 appealed 
for his costs, which had not been awarded 
by the first Court, and plaintiffs appealed for 
their full claim; and the learned Divisicnal 
Judge accepted the former appeal and dis- 
missed the latter with costs. 

Plaintiffs have now come up here on 

revision and I have heard arguments and 
have seen the files. In my opinion the revi- 
sion should not succeed. . 
{ The petition of revision is a lengthy and 
somewhat rambling document; but so far 
as I have been able to understand it, the 
argument of Lala Hukam Chand has in. it 
the following heads: — 

(a) Sarmukh.Singh was in possession 
-in 1864 when he mortgaged the 
shop to Hira Singh. The onus of 
proving him not to be the owner 

_ lies on defendant No. 3. 

(6) In 1876 Man Singh sued Thakur 
Singh and Hira Singh for posses- 
sion of the shop and got it by agree- 
ing to pay them Rs. 250 out of 
their mortgage money. Thus Man 
Singh recognized the mortgagor's 
title and so by paying off the mort- 
gagees became not owner but, 
mortgagee, and cannot be allowed 
to deny his mortgagor’s title. 

(0-A deed between third parties 
of 1862 of an. adjoining property 
shows Sarmukh Singh owner of this 
shop. 

It is also urged that the compromise 
of 1876 was collusive and not disclosed to 
Sarmukh Singh. 

The revision is under clause (a) and also 
clause (b). Therefore, I can interfere as to 
questions of fuct only if in the decision of them 
the lower appellate Court has been ‘guilty 
of “material irregularity” resulting in 
injustice, and I can, if I see sufficient cause, 
interfere on any question of law whtch arises 
on the facts as I find them, | 

Now, on whichever side the onus may be 
placed, the Courts below have plainly held 
that Man Singh was owner and not Sarmukh 
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Singh, and, after giving the case my best 
attention, I think this finding is justified by 
the evidence. In my opinion the explanation 
of the history of the case and of the litigation 
between Hira Singh and Man Singh and 
between Man Singh and the brothers Hira 
Singh and Thakur Singh and of the compro- 
mise of 1876 is this. ‘I'he shop belonged 
to Man Singh who owed Sarmukh Singh 
money. In an informal way, the shop 
was made over to Sarmnkh Singh with- 
out any writing, and he raised money on 
it by mortgaging it to Hira Singh. Though 
we do not know precisely on what terms Man 
Singh let Sarmnukh Singh have the shop, it 
may safely be presumed that they amounted 
to a mortgage for Man Singh's debt to 
Sarmukh Singh, and thus the mortgage to 
Hira Singh takes on the aspect of a sub- 
mortgage. When quarrels arose between 
Man Singh and ihe brothers Hira Singh and 
Thakur Singh, and Man Singh brought his 
suit in 1876, that suit was settled not by a 
collusive compromise but in the most natural 
way, namely, by Man Singh clearing off his 
debt to Sarmukh Singh and also Sarmukh 
Singh’s debt to Hira Singh by a payment 
of money to the last named person. No 
doubt Sarmukh Singh was not a party to the 
1876 case, though the first Court seems to 
think he was,and no doubt Man Singh has 
not been able to produce any. original title 
deeds; but the evidence on the record and the 
long silence of Sarmukh Singh and his 
descendants, the plaintiffs, in the face of what 
was going on, point to the above explanation 
being the true one; and the description of the 


shop in a 3rd party’s deed as Sarmukh Singh’s 


in 1862, when he was in possession under Man 
Singh, is neither here nor there. 

Man Singh certainly did not take posses- 
sion as mortgagee but as owner; he claimed 
as owner; and from that time he began to hold 
adversely to all the world and itis not alleged 
that he fraudulently concealed the compro- 
mise or his own taking of possession. Hence 
the suit is in any case time-barred. © ° >~ 

I dismiss the petition with costs. 


Petition dismissed, 
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SHIB DIT SINGH V. DEVINDAR SINGH. 
(s. c. 94 P. W. R. 1910; 70 P. R. 1910.) 
PUNJAB CHIEF COURT. 

Civin, Reviston No. £90 or 1910. 
June 30, 1910. 
Present:—-Mr. Justice Shah Din. 
SHIB DIT SINGH—DEFENDANI— 
PETITIONER 
VEVEUS 
DEVINDAR SINGH—Ptatwtwr— 


RESPONDENT. 
Appeal—Revision—-Application jor Letters of Ad- 
ministration—Order of District Judge that he has 


jurisdiction—Probate and Administration Act (V of 


1881), s. 86. 

An order of a District Judge, deciding ‘that he has 
jurisdiction to entertain an ‘application made to him 
for Letters of Administration under Act V of 1881, is 
not open to an appeal under section 86 of the Act 
inasmuch as it is not an order made by him by virtue 
of the powers expressly conferred- upon him by the 
Act; nor is such order open to a revision under section 
70 (a) of Act XVIII of 1884, because no revision is 
competent from such an intovlocutory decision of a 
subordinate Court. 

Mahtab Rai yv. Kaman Lal, 61 P. R. 1899, followed. 

T. Lucas v. H. Lucas, 20 C. 245, Khettromoni Dasi v. 
Shyama Charan Kundu, 21 U. 539, and Gerindra Kumar 
Das Gupta v. Rajeshwari Roy, 27 U, 5, relied upon. 

Petition for revision of the order of A. H, 

„Parker, Esquire, District Judge, Lahore, 
dated the 8th January 1910. 

Messrs. Fazal-i- Hussain and Sangam Lal, 
for the Petitioner. 

, Messrs. Sheo Narain and Umar Bakhsh, for 
the Respondent. 

Judgment.—tThis is a petition under 
section 70 (1) (a) of the Punjab Courts Act 
for revision of the order of the District 
Judge, Lahore, deciding, upon the objection 
of the petitioner, that he had jurisdiction to 


entertainan application by the respondent,” 


Devindar Singh, for Letters of Adminis- 
tration to part of the estate of the late 
Sardar Ranjit Singh of Patiala. For the 
respondent it is urged as a preliminary 
objection that the order in question being an 
interlocutory one, no revision is competent 
under clause (a) of section 70 (1) of the 
Courts Act. This objection is well-founded 
and must prevail. The question as to 
whether a decision by a subordinate Court on 
the preliminary point of jurisdiction can or 
cannot be made the subject of revision in this 
Court, is discussed at length inthe judgment 
of this Court in Mahtab Rat v, Kaman Lal 
(1) and following that decision I hold that 
no revision lies from the order complained of 


in this case. 
(1) 61 P. R. 1899, 


INDIAN CASES, 


[1910 


MUTHU SUBRAMANIA V, MUTHU VARDARAJULU. 


The counsel for the petitioner now contends 
that an appeal lay in this case to this Court 
under section 86 of Act V of 1881, and that 
the petition for revision may be treated as a 
memorandum of appeal. After hearing 
arguments, I do not think that an appeal 
lies under the aforesaid section. Under that 
section an appeal lies to this Court from an 
order made by a District Judge by virtue of 
the powers conferred upon him by the Act 
under the rules contained in the Code of 
Civil Procedure applicable to appeals. 
Upon the analogy ofthe rulings in T. Lucas v. 
H. Lucas (2), Khettromond Dasi v, Shyama 
Charan Kundu (8) and Gerindra Kumar 
Das Gupta v. Rajeshwari Roy (4), I hold 
that no appeal lies to this Court from the 
order complained of. That order is merely an 


interlocutory order disposing of the objection `, 


to the jurisdiction of the Court to entertain 
the applications for Letters of Administration; 
it is not an order made by the District Judge 
by virtue of the powers expressly conferred upon 
him by the Act, and it is not pretended 
that the present appeal lies under the rules 
contained in the Code of Civil Procedure‘, 
applicable to appeals. 

The revision fails and is dismissed with 
costs. 

Pleader’s fee, Rs. 32. 

Revision dismissed. 

(2) 20 0. 245. 

(3) 21 C. 539. 

(4) 27 C. 5. 


MADRAS HIGH COURT. 
OIYIL APPEAL AGAINST APPELLATE OgDER No. 
or 1909. 
August 5, 1910. 
Present:—Mr. Justice Wallis and 
Mr. Justice Krishnaswamy Aiyar. 
‘MUTHU SUBRaMANIA CHETTYAR~— 
APPELLANT 
VErSUS 
MUTHU VARDARAJULU CHETTY— 


RESPONDENT. 
` Decree— Order ascertaining mesne  profits—Non- 
award of interest—Power of appellate Court to add 
interest, 


Where by its order the Court of first instance 
ascertains the amount of mesne profits, but does not 
award interest, ib is not competent to the appellate 
Court to awar d inter est, 

Harmonjee Narain Singh v. Ramprosad Singh, 6 ©. . 
L. J. 462, followed. 


75 


5 


| maang, pel and Th 


Vol. VI! 


MALLA V. MUNSHI RAM. 

Girish Chunder Lahiri v. Sasi Sakhareswar Roy, 88 
C. 29, distinguished. 

Appeal against Appellate Order, dated 16th 
August 1909 of the District Court of Salem, 
in A. S. No. 234 of 1908 (E.P. No. 1555 of 
1905, in O. S. No. 5 of 1902 on the file of the 
Additional District Munsif of Salem). 

Judgment.—The order asrertained 
the amount of mesne profits, but did not 
award interest, and the lower appellate 
Court, in allowing it, has added to the order, 
Harmanoiee Narain Singh v. Ram Prosad Singh 
(1) ; Girish Chunder Dahir v, Sasi Sakhares- 
war Roy (2) has no application, as there 
mesne profits were not ascertained in the 
decree. We modify the District Judge’s order 
by directing the exclusion of interest. The 
appeal is otherwise dismissed. There will 
be no costs. 

Order modified. 


(1) 6 ©. L. J. 402. 
(2) 33 C. 29.. 


(s. c. 93 P. W. R. 1910; 69 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civin Appeat No. 285 or 1909. 
June 22, 1910. 

Present:—Mr. Justice Shah Din. 
MALLA alias MAL SINGH AND OTHERS— 
Prarytrers—APPELLANTS 

x Versus 
MUNSHI RAM AND otaers—Derenpaxts— 


RESPONDENTS. 

Alienation—Custom—Sale of house by a non-pro- 
prietor——Mouza Talwandi Kalan, Tehsil Jagraon, Dis- 
trict Ludhiana—Competency of the proprietary body 
to object-—Right of alienee—Construction of Wajib-ul-arz 
— Effect of attesting the deed of sale—Estoppel. 

In Mouza Talwandi Kalan, Tehsil Jagraon, Ludhiana 
District, non-proprietors have not the power of 
alienating the sites under their houses or the right of 
residence therein. $ 
. When the custom of a village doos not empower 

the non-proprietors to sell the site but allows them to 
sell the materials of their houses, the vendee does not 
acquire the right of residence therein, but can remove 
the materials; and if he fails to doso within a reasonable 
time, the proprietary body have aright to demolish 
the building and také possession of the site leaving 
the vendee to take away the materials whenever he 
likes. 

A member of the proprietary body is estopped from 
contesting the alienation of the house if he attests 
the sale-deed of a non-proprietor of his house or 
appears asa witness before the Sub-Registrar at the 
time of registration. 

Further appeal from the decree of H. A. 
Rose, Esquire, Divisional Judge, Ambala 
Division, dated the 29th July, 1908, 
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Mr. Devi Dial, for the Appellants. 

. Pandit Sheo Narain, for the Respondents. 

Judgment.—tThis appeal arises out 
of a'suit brought by the plaintiffs-appellants, 
who are some of the proprietors of mauza 
Talwandi Kalan, tehsil Jagraon, District 
Ludhiana, for the ejectment of defendants 
Nos. 1 and 2 from a house situate in the said 
village, which has been sold to the said defen- 
dants by defendants Nos, 3 und 4, who are 
non-proprietors. 

The sole question for decision in this appeal 
is whether, according to the true construction 
of the wajib-ul-arz of the village the non-pro- 
prietors have an unrestricted power of aliena- 
ation in respect of their houses situate 
in the village abadi. The relevant clause 
in the wajib-ul-arz runs as follows :— 

“Jis gadar ghair malikan -gaon men abad 
hain unka milkiyat-i-zamin i-sakni se kuchh 
wasta nahin hai. Jab tak gaon men abad rahen, 
be-dakhl nahin ko sakte.- Jab chale jawen, to 
malba makanat jo ghair maikan ne apni lagat 
se lagaya howe uske utha lejane ya farokht 
karne ka unko tkhityar hasil hai. Zamin 
sakini ke rihan bat ka ikhtiyar nahan hai.” 

From a note attached to this part of the 
wajib-ul-arz, it would appear that the non- 
proprietors protested against the above entry 
and stated that a non-proprietor had full power 
to sell or mortgage the site under his own 
house. This protest is supported by five 
alleged instances of alienations of houses by 
non-proprietors, two instances being of mort- 
gages and three of sales. 


According to the Divisional Judge, the 
meaning of the aforesaid entry in the wajib- 
ul-arzis that kamins can sell their houses as 
such, but that they cannot sell the sites 
under them. Upon this construction, the 
learned Judge has decreed the plaintiffs’ 
claim against the site under the house in 
dispute, but has held that as regards the 
house itself the plaintiffs have no right to 
question its sale. As to the effect of this 
decree, the Divisional Judge concedes that it 
will be of no practical value to the plaintiffs, 
but he says that this is the only decree that 
he can pass in the case, as, according to him, 
the plaintiffs have no right to ask the defen- 
dants to demolish the house and remove the 
materials, such a custom, if it existed at all, 
being, in the learned Judge’s opinion, in- 
equitable and opposed to public policy, 
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The learned pleader for the respondents is 
not prepared to support the view of the 
Divisional Judge in its entirety, and is 
compelled to concede that the construction 
placed upon the wajzb-ul-arz by the learned 
Judge is erroneous. The meaning of the 
wajib-ul-arz is to my mind quite clear and 
it is this:— 

So long as a non-proprietor occupies his 
house in the village, he cannot be ejected 
therefrom by the proprietary body. If, 
however, he leaves the village or abandons 
the house, he is entitled to sell or remove tho 
materials if these have not been supplied by 
the proprie‘ors. In no case can the non- 
proprietor sell or mortgage the site under the 
house. 


Such being the provision in the w1jzb-al- 
arz, it is, in my opinion, clear that if a non. 
proprietor sells a house, inclusive of the site 
under it, such sale is void altogether against 
the proprietary body and cannot hold good 
even as regards the materials so as to confer 
upon the vendee the right of residence in the 
house which was vested in the vendor, The 
non-proprietor can remove the materials if he 
pleases, or he can sell them to any one he 
likes, bat in the latter case the vendee too 
can only remove the materials and he will 
have no right of residence in the house, as 
such right cannot be enjoyed without making 
use of the site as part of the house, which 
site the non-proprietor cannot ex hypolhes: 
part with. In a case like the present, the 
crucial point in connection with a non-pro- 
prietor’s power of alienation in respect of his 
house is, whether his right of residence in 
the house can or cannot be transferred to a 
third person without the consent of the pro- 
prietary body, and the wajib-ul arz in this 
case like the wajib-ul-arzes of most of the 
Punjab villages, lays down in effect that such 
right of residence cannot be transferred 
except with the consent of the proprietors. 
The construction placed by the Divisional 
Judge on the wajib-wl-arz in question 
admittedly leads to grotesque results, and I 
have no doubt that that construction is 
erroneous, 


The protest of the non-proprietors as 
embodied in the note attacked to the wajib- 
ul-arz has, in my opinion, no legal force, and 
the few instances of alienation cited by them 
are insufficient to prove that the custom as 
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recorded in the wajib-ul-arz does not exist in 
the village of Talwandi Kalan. 

There is no other evidence on the record 
to shew that the custom set up by the plain- 
tiffs and corroborated by the entry in the 
wajtib-ul-arz has been abrogated in, this 
village, and I see no sufficient reason at this 
stage to comply -with the request of the re- 
spondents’ pleader to remand the case for 
further enquiry, as he is unable to give me 
an assurance that fresh light would be 
thrown on the question of custom involved 
in this case if the further enquiry prayed 
for were held. 

It appearsfrom ihe record that Malla, 
appellant, attested the sale-deed of the house 
in disputeand that he appeared before the 
Sub-Registrar at the time of registration. I 
think that this conduct on the part of Malla 
clearly amounts to acquiescence in the sale in 
question, and the suit so far as he is concerned 
cannot be decreed. 

So far as the other plaintiffs-appellants are 
concerned, I accept this appeal and pass a 
decree in their favour for possession of the 
site under the house in dispute with a direc- 
tion that the vendees shall remove the mat- 
erials within three months from the date of 
this order, failing which the plaintiffs-appel- 
ants, other than Malla, will be at liberty to 
demolish the house and to take possession of 
the site, the vendees being then entitled to 
take away their materials. 

Under the circumstances, the parties must 
bear their own costs throughout. 

Appeal accepte.. 


MADRAS HIGH COURT. 
Criminat Revision Case No. 634 or 1909. 
CORIMINAL Revision Petition No. 486 
or 1909. 
May 2, 1910. 
Present: —Mr. Justice Sankaran Nair. 
In ve KRISHNASWAMY UDAYAN AND 


OTHERS— A CCUSED——PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 256— 
Criminal trial—Procedure~—Close of prosecution 
case—Petition by accused for admisson of letter by pro- 
secution witness?s— Right of accused to re-call and re- 
evamine prosegution witnesses. 

Where after the completion of the evidence of 
some of the prosecution witnesses, the accused pre- 
sented a petition to the Magistrate requesting him 
to admit a lettor alloged to have been written by 
the prosecution witnesses which would falsify 
their evidence, and both the trying Magistrato 
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and the Sassions Judzə, on appeal, rofused to en- 
tertain the prayer : 

Held, that the acchsed were ontitled to re-call the 
prosecution witnesses and examine them with reference 
to the letter, 


Petition, under sections 435 and 439, Orimi- 
nal Procedure Code, praying for revision of 
the judgment of the Sassions Judgeof Trichi- 
nopoly, in Criminal Appeal No. 34 of 1909, 
confirming the conviction and sentenca of 
the lst Class Sab-Divisional Magistrate of 
Trichnopoly, in ©. C. No. 73 of 1909. . 

Mr. O. Madhavan Nair, for the 
tioners. 

The Public Prosecutor (Mr. 0. F. Napier), 
for the Crown. 

Order.—lIt seems to bə clear that the 
petition said to have baen presented by one 
of the accased-to the Deputy Magistrate” 
ought to have been rezeived in evidence. . 

If the letter alleged to have baen written 
by some of the prosgcation witnesses would. 
show that the evidence now given is un- 
reliable, then the accused ought to have been 
allowed to recall those prosecution wibnesses 
to be examined about that letter. I, there- 
fore, set aside the judgment in appeal, 
direct the Sessions Judge to cause the pro- 
duction of the petition by the Daputy Magis- 
trate, re-call and examine the prosecution 
witnesses about the letter alleged to hava 
been written by them and dispose of the ap- 
peal in accordance with law. 

Case remanded. 


Peti- 


(s. c. 97 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Civic Revision No. 2425 or 1907. 
July 27, 1999. 

Present: —Mr. Justice Scott-Smith. 
UMRA AND OTHERS— DEPENDANTS — 
PETITIONERS 
versus 
ILAHI BAKHSH AND ANOTHER —-PLAINTIPPS 
AND OTHERS——D AFEN DANTS —RESPONDENTS. 

Revision—Finding of fact—Misinterpretation of evi- 
dence of. witnesses-—Failure to considgr loss of an 
important document in the case—Punjab Courts Ast 
(XVIII of 1884), s. 70 (1) (a). 

An obvious misinterpretation ofevidence isa material 
irregularity which justifies interference with a fiuding 
of fact. So is the failure to consider tha, loss of an 
important document whic’ is material to the decision 
of the case. z 

Application for revisioun of the order of 
Lala Achhru Ram, Additional’ Divisional 
Judge, Hoshiarpar Division, dated the 3rd May 


. May, 1892, that the 
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1907, reversing that of Pandit Harkishan 
Das, Munsif, 1st Class, Hoshiarpur, dated 
the 23th November, 1903, dismissing the 
claim. | 

Mr. Muhammad Shafi, for the Petitioners. 

Me. Gureharn Singh and Lala Hukam Chand, 
for the Respondents. 

Judgment.—the facts are given in 
the judgment of the first Court. In brief 
the plaintiffs, Khawaja and Ilahi Bakhsh, 
based their claim to the land in suit on the 
allegations that the original proprietors 
Roshan and Piru mortgaged it to Jaimal 
Singh and Danna Singh for Rs. 487 on 31st 
mortgagees assigned 
their rights to them (plaintiffs) by registered 
deed on 10th June, 1896, that they occupied 
the land for about a year and were then dis- 
possessed by defendants Nos. 2to 5, They 
instituted the present suit some 9 years after 
the alleged date of dispossession. They 
alleged that their deed of assignment was lost 
and produced a certified copy of it. 

The main plea on bzhalf of defendants was 
that plaintiffs’ mortgage had been paid off. 

The land was sold to Sher Khan, father 
of defendant, and to Umra defendant No. 5, 
by Piru and the mother of Hira, minor, 
defendant No.1. Theallegation of defendants 
is that Sher Khan “and Umra got Sheikh 
Umar Bakhsh or Amir Bakhsh ` his nephew 
to pay off plaintiffs’ debt, and in consideration 
therefor, the land was hypothecated to the 
said Umar Bakhsh. x 

16 also- appears that when plaintiffs got 
the deed of assignment from the original 
mortgagees they did not pay the whole of the 
sum due to the latter but hypothecated the 
land to them for Rs. 387 payaule in in- 
stalments. 

The first Court held that plaintiffs had not 
proved the loss of their deed of assignment 
and that their mortgage had been paid off 
and was no longer subsisting and dismissed 
the suit. 4 

On appeal the Additional Divisional Judge 
stated that the only question for decision was 
whether the plaintiffs’ mortgage had been 
paid off and finding that this was not proved 
decreed the claim. Defendants Nos. 4 and 5 
have applied for revision of this order under 
section 70 (1) (a) of the Punjab Courts Act 
and somewhat lengthy arguments have 
been addressed to me by counsel on each 
side. 
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The first Court has based its funding 
chiefiy upon the evidence of Sheikh Umar 
Bakhsh, which it summed up as follows:— 
“ Sheikh Umar Bakhsh, Chief Court Pleader, 
and a respectable witness, swears that he paid 
Rs. 487 to the plaintiffs.” The learned 
Additional Divisional Judge says on this 
point “I have carefully gone through the 
statement of Sheikh Umar Bakhsh. He 
remembers nothing verbally about the alleged 
payment. He does not seem to me to assert 
that the payment was made by himself or in 
his presence.” 

The chief ground of revision urged before 
me was that the Additional Divisional Judge 
had misread or misunderstood Sheikh Umar 
Bakhsh’s evidence and that this amounts to 
material irregularity. I have gone through 
the statement of the witness very carefully 
and have no hesitation in holding that the 
lower appellate Court has misunderstood it. 
Sheikh Umar Bakhsh says most distinctly 
in several places that he paid the money due 
to plaintiffs; not only this but he gave details 
and explained why he had paid the money, 
and said he had received from plaintiffs all the 
deeds relating to the land that were available. 
Iam confirmed in my interpretation of 
the witness’s statement by the fact that it 
agrees with that of the first Court which re- 
corded it and which presumably was in the 
best position to judge of the witness’s 
meaning. Thelower apvellate Court’s mis- 
take was due,it appears, to the fact that 
Sheikh Umar Bakhsh did not remember 
exactly what had occurred until he refreshed 
his memory by a reference to his note-book. 
An obvious misinterpretation of evidence is a 
material irregularity which justifies revision 
by this Court. Another material irregularity, 
on the fact, of the lower appellate Court was 
that it did not consider the question of the 
alleged loss of plaintiffs’ deed of assignment. 
The first Court found that the loss was not 
proved. The file of the case brought by Hira, 
defendant No. 1, in the present case, against 
Fateh Din andothers for recovery of his share 
of the land which was soldby his mother dur- 
ing his minority decided on 16th February, 
1906, was sent for by this Court and examin- 
ed. Onit were found the plaintiffs’ deed of 
assignment and the deed of hypothecation by 
them in favour of the original mortgagees both 
dated 10th June, 1896. They bear endorse- 
ment showing that they were produced in 
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Court by Amir Bakhsh who was examined as 
a witness in that case. 

This fact is a striking corroboration of 
Sheikh Umar Bakhsh’s evidertce to the 
effect that he paid off the debt due to the - 
plaintiffs and received back all the available - 
title deeds. 

Sheikh Umar Bakhsh isa pleader anda 
respectable gentleman and was believed by 
the first Court: the lower appellate Court 
did not disbelieve him, but misinterpreted 
his evidence. I can see no reason whatever 
for disbelieving him. The original mortgage 
deed was not produced by defendants but 
by plaintiffs; the explanation is that it was 
left with Jaimal Singh and Danna Singh 
because something remained due to them. 
This may be correct. or it may have been 
left through inadvertence. It does not 
matter very much; the important deed so far 
as palintiffs were concerned was that of 
assignment to them and this came out of the 
possession of Amir Bakhsh. 

Plaintiffs’ long delay in suing has not been 
satisfactorily explained by them, for I cannot 
for one moment accept the explanations 
offered. There are two other matters referred 
to by the lower appellate Court which need 
to be mentioned. 

One is the entry of Sher Khan’s name in 
the baht of Mehr Chand from whom money 
was borrowed for payment to the plaintiffs, 
I think the first Court has safficiently 
disposed of this. Sher Khan was interested 
in the payment and doubtless went to Mehr 
Chand’s shop when the money was being 
raised, and so his name came to be 
recorded, 


The other matter referred to is the unstamp- 
ed receipt for Rs. 105. The explanation 
suggested is that it was only given as a 
rough memo. to enablo Sher Khan and Umra 
to get the land transferred to them, and was 
not meant to be a formal receipt. In any case 
I do not consider the m&tter to beof much 
importance in the view I take of the evidence 
of Sheikh Umar Bakhsh. As I believe the 
latter and consider the first Court’s find- 
ings to be correct, I allow the revision, and 
setting aside the order of the lower appel- 
late Court restore the order of the first 
Court and dismiss plaintiffs’ claim with costs 
throughout. 


Reviston allowed, 
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SOBRAYA KAKRAMAYA V. SUBRAYA PADAYYA, 


MADRAS HIGH COURT. 
' Secos Civi Aprea No. 887 or 1908. 

“ April 7, 1910. 
Presen?:—-Mr. Justice Sankaran Nair and 
Mr. Justice Krishnaswamy Aiyar. 
SUBRAYA KAKRAMAYA (prep) AND 
OTH ERS— APPELLANTS 

_ versus 


SUBRAYA PADAYYA—Reseonpext. 

Religious Ofice—Female holder 
ofice—Alienation of properties attached to office—Dele- 
gation of duties of office toalienee, validity of—Aliena- 
tion to enwre only during alienor’s life time. 

Where a female holder ofa religions office mado 
over the properties attaching thereto to her son- 
in-law and invested him with power to do all 
the ceremonies &c., and discharge the duties of the 
office for andon her behalf, as she herself could not 
perform them: 

Held, that the delegation of the duties of the 
office to the alienee was legal, but that the alienation 
could not continue in force beyond the life-time of 
the alienor. 

Second appeal against the decree of the 
District Conrt of South Canara, in A. 5. 
No. 34 of 1907, presented against the decree 
of the District Munsif of Puttur, in O; 8. 
No. 285 of 1906. : 

Judgment.—Th:ugh the decree in 
O. £. No. 727 of 1855 may not be res judicata, 
we areof opinion that the vazeenamah is 
strong evidence of the hereditary rights of 
the plaintiff therein to -the office. 

We are not prepared, therefore, to 
fere with the finding on that question. 

It is then contended that the plaintiff 
claims as an alienee and that the alienation 
in his favour by his mother-in-law is in- 
valid. f 


The plaintiff’s mother-in-law is the holder 
of the office, and she has no sons. She ac- 
cordingly executed an adalti mokhtiar, on 
which the plaintiff’s right is based, in his 
favour’ to perform the ceremonies as she her- 
self could not perform them and to carry oub 
the other duties of the office. 


The Judge states that she could not per- 
form the duties of the office herself. It is 
not contended before us thal he is wrong. 
We see, therefore, nothing improper or 
illegal in the appointment of the plaintiff as 
a manager, As an alienation to continue in 
force beyond the life-time of the mother-in- 
law, it may be invalid. But we think that 
the plaintiff is entitled to enforce his rights 
as manager under the document against the 
defendant who denies that right. 


inter- 
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For the sake of clearness, we will modify 
the decrees of the lower Courts by adding 
the words “as manager for Venkamma” 
after the words “the plaintiff is entitled”. 

Tke second’appeal is otherwise dismissed 
with costs. 

The memo. of objections is also dismissed 
with costs. 

Appeal dismissed, 


of a spiriiual - 


(s. c. 99 P. W. R. 1910; 75 P. R. 1910.) 
PUNJAB CHIEF COURT. 

Civi Reviston No. 2684 op 1908, ° 
April 23, 1910. 
Present:—Mr. Justice Scott-Smith. 
IMRAT LAL AND oratxrs—Praintives— 
PETITIONERS 
BErsus 


LAL CHAND — DRFENDANT— RESPONDENT, 

Limitation—Open and current account, what is— 
Reciprocal demands—Limitation Act (IX of 1908), 
Seh. JI, art. 85. 

It isan open, mutual and current account with 
reciprocal demands where one party supplies the 
other with capital by hundis and the latter in turn 
supplies the former with goods and there is somotimes 
a balance against the one and sometimes against 
the other, A formal balanco struck within three 
years from the close of such an account is a 
balance contemplated by art. 85 of the Limitation Act 
XV of 1877. The fact that the parties used to 
ascertain every year a balance in order to see how the 
accounts stood between them is immaterial and dees 
not alter the nature of the account. 

Narain Das Hemraj v. Vissan Das Hemraj, 6B. 
184, followed. 

Petition for revision of the order of Bhai 
Umrao Singh, Judge, Small Cause Court, 
Delhi, dated the 10th August, 1908, 

Lala Dwarka Das, for the Petitioners, 

R. B. Shadi Lal, for the Respondent, 

Judgment.—this revision has been 
admitted to a hearing under section 25 of the 
Provincial Small Cause Courts Act. 

The facts are clearly given in the judgment 
of the lower Court which has held that the 
account is nob one to which article 85 of the 
2nd Schedule of the Limitation Act applies. 

Article 85 reads thus— 

$ 

For the balance due on a mutual, open and 
current account where there have been recipro- 
cal demands between the parties,” 


The dealings between the parties began 
in Sambat 1942 and accounts were made up 
each year until Sambat 1956. Plaintiffs sup- 
plied defendant with capital by means of 
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hundis and defendant supplied them with 
-goods. According to the epitome of accounts 
given by the lower Courtin its judgment, 
there was sometimes a balance against the 
plaintiffs and sometimes one against the de- 
fendant. In Sambats 1946, 1947,1948 and 
1954 it was against the plaintiffs and in all 
other years against defendant. Accounts 
were totalled each year and the balance due 
was carried forward, but there was no formal 
closing of the account, and no regular balance 
was struck until the one sued upon was struck 
on 11th October 1902 corresponding to Asu 
Sudi 9, Sambat 1959. The striking of 
this balance is admitted by defendant, but 
he says the debt was at the time barred by 
time. 

The article is applicable to cases where 
the course of business is such as to give rise 
to reciprocal demands between the parties or 
such that sometimes the balance may be in 
favour of one party and sometimes in favour 
of the other, Narain Das Hemraj v. Vissan 
Das Hemraj (l). >- 

The lower Court says that if there was 
mutuality it ceased completely after Sambat 
1954, as since that time the balance has always 
been in favour of the plaintiff. I am unable to 
agree with this. The account was still a 
mutual, open and current one; plaintiff 
went on supplying cash to defendant, and 
defendant, in turn, supplied goods to the 
plaintiff. We must look at the dealings as 
awhole. During the period while the account 
was going on, there certainly were reciprocal 
demands between the parties, and there 
is no authority for the proposition that 
the nature of the accounts changed on the 
last occasion when the balance changed from 
being in defendant’s favour to one in favour 

` of the plaintiffs. 

-» The Hon'ble Mr. Shadi Lal argued that 
the old account was closed each time that 
the balance was ascertained and that a new 
account then began, and that from and after 
the balance of Sambat 1955 at all events, 
there were no reciprocal demands between 
the parties as defendant was always indebted 
to the plaintifis. I do not think this argu- 
ment has any force, because «luring the con- 
tinuance of the dealings a balance was never 
formally struck. The balance was merely 
ascertained and carried over that the parties 


might know how the account stood. 
(1) 6 B, 134. 
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The account was never closed until the - 
balance in suit was struck. 

J am, therefore, of opinion that article 85 
applies. if 

The lower Court states in its judgment 
that if article 85 does apply, then plaintiff 
must prove the payment of 28th October 
1899 in order to bring the suit within time. 
The Court found this payment unproved, 
and with this finding I cannot interfere on the 
revision side. 

It is, however, pointed out that defendant 
admitted that plaintiffs advanced him R3. 100 
on the 12th July 1899, see his counsel's 
statement of 21st March 1907; this was said 
to be the last item of the account. This item 
being admitted, the balance sued upon was 
struck within time, as it was struck within 3 
years of the close of the year in which the 
item was entered ia the account. : 

The suit is, therefore, within time, and as 
the balance is admitted and the interest 
charged is reasonable, I accept the revision 
and Setting aside the lower Court's order 
give plaintiffs a decree for Rs. 800 and costs 
throughout against the defendant. 

Reciston accepted. 


(s. c. 102 P. W. R. 1910; 84 P. R. 1910.) 

PUNJAB CHIEF COURT. 

Scconp Civic Arrear No. 22 or 1910. 
March 29, 1910. 

Present:—Mr. Justice Chevis. 
ALLAH DITTA AND OTHERS— DEFENDANTS — 
i APPELLANTS : 

VETSUS 


MUHAMMAD NAZIR AND otpers— 
í PELAINTIEF.—AND 

GOBIND RAM— DEPENDANT —- RESPONDENTE. 

Custom—Pre-emption—New abadi of Garhi-Awan, a 
suburb of Hafizabad in Gujranwala District. 

A. totally new abadi added to a town should be 
regarded as its distinct sub-division for the purposes 
of pre-emption even if no ono has yet christened it as 
a mohallah and no sab-divisions have been hitherto 
recognized in such a town. The custom of pre-emption 
cannot be presumed to exist in the new abadi simply 
because it prevails in the town itself. The case is 
different where the limits of a town have been 
gradually extended by erecting house after house on 
its edge to meet the press of population, 

The abadi jdid of the old village of Garhi Awan, 
now asuburb of Hafizabad, is a distinct sub-division 
and no custom, of pre-emption obtains therein. 

Further appeal from the decree of Khan 


Bahadur, Khan Abdul Ghafar Khan, Khan 
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of Zaida, Divisional Judge, Sialkot Division, 
dated the 27th April, 1909. 

Lala Bhagwan Das, for the Appellants. 

R. S. ala Sukh Dial, for the Respondents. 

Judgment. —This is a case of pre- 
enption. The site sold is a part of what was 
formerly the village of Garhi Awan, but is 
now a suburb of Hafizabad. The lower 
Courts have decreed the claim, holding that 
this new abadi is a partof the town of 
Hafizabad, that there are no sub-divisions in 
that town, and that the custom of pre-emp- 
tion obtains in the town. 
_ is urgea that the findings that the new abadi 
is a part of the town, and that there are no 
sub-divisions in the town are findings on 
questions of fact and cannot be attacked. But 
I have to decide whether the custom of pre- 
emption prevails as far as this site is con- 
cerned, and the questions of fact and custom 
appear to me to be inextricably mingled in a 
case like the present. 

The site is described in the plaint as 
“situated in mauza Garhi Awan abadi jadid.” 
It is true, no doubt, that this abadi jadid 
extends right up to (or perhaps I should 
rather say, directly from) the old borders 
of the town and is now a part of the town; 
also that no name has as yet been given to this 
new part except that of abadi jadid. But I 
cannot see that it follows even in the case of 
an old town, in which no sub-divisions have 
hitherto been recognized, that a totally new 
suburb should be regarded as other than a 
sub-division, simply because no one has yet 
christened it as a mohalla. | regard this new 
abadi as a distinct part of the townso far as 
pre-emption goes, Itis nota case of house 
after house being erected on the edge of a 
town merely to meet the press of population, 
the limits of the town thus being gradually 
extended ; it is a case of a totally new block 
of buildings, mostly, if not all shops, a new 
mandi in fact. As to cases of pre-emption in 
this new abadi, there is the case in which 
Barkat Ram sued Msiammat Hussain Bibi 
in 1904; in this case there was a compromise, 
Barkat Ram giving up part of his claim and 
purchasing the rest. This proves nothing in 
my opinion. There is also the case of Shahbaz 
Khan, which apparently relateg also to what 
is now the new abadi, but the site then in 
suit seems to have been merely agricultural 
land at time of suit and regarded as part 
of Garhi Awan village. None of the other 
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cases cited seem to refer to the new abadi 
at all. I hold the custom of pre-emption in 
the new abadi not proved and, I accept the 
appeal and dismiss the suit with costs 
throughout, 

Appeal allowed. 


(s. c. 108 P. W. R. 1910; 73 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Civin Rererence No. 23 or 1910. 
July 4, 1910, 
Present:—-Sir Arthur Reid, Kr., Chief Judge. 
RAHMUN—P ratytigF—APPELLANT 


VETSUS 
HASHAM AND otaers—Derenpants— 
RESPONDENTS, 


Jurisdiction of Civil or Revenue Cowrt—Suit by 
occupancy tenants objecting to the correctness of an 
entry in the record-of-rights relating to re-enhancement 
of rent—Punjab Tenancy Act (XVI of 1887), ss. 5, 100 — 
Punjab Tand Revenue Act (XVIL of 1887), 5. 45. 

A suit by occupancy tenants fora declaration, under 
section 45 of the Panjab Land Revenue Act, that they, 
as occupancy tenants, under section 5 of Act XVI of 
1887, are not liable to pay the enhanced rent according 
to a fresh entry in the record-of-rights and that 
such entry is wrong, is cognizable bya Civil and not 
a Revenue Court. 

Raja Nur Khan v. Musamimat Darab Khatun, 25 P. 
R. 1889, followed. 

Bahadur Khan v. Sardar, 89 P. R. 1895, overruled. 

Case referred by Colonel H. Davies, 
Commissioner, Jullundur Division, with his 


“No. 732 of 2nd March 1910. 


Order.—This reference and Civil 
Reference No. 32 of 1910 can be disposed of 
together. The plaintiffs sued under section 
45 of the Revenue Act fora declaration that 
they, as occupancy tenants under section 5 of 
the Tenancy Act, were not bound to pay more 
rent than one-tenth of the produce in respect 
of half the land held by them and three annas 
per rupee in respect of the rest of the land 
held by them. 

A Division Bench of this Court (Rattigan 
and Roe, JJ.) held in Raja Nur Khun v. 
Musammat Darab Khatun (1), that a anit 
of this nature was exclusively cognizable by a 
Civil Court. ; 

Rivaz, J., ruled in Bahadur Khan v. Serdar 
(2), that section 45 of the Revenue Act must 
be read with section 77 of the Tenancy Act, 
and the other provisions of either Act relat- 
ing to the jurisdiction of the Revenue Courts, 


(1) 25 P. R. 1889. 
(2) 89 P, R. 1895. 
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and that cases falling within the former 
section, are cognizable by the Civil or Revenue 
Court, according to the nature of the subject- 
matter of the suit and the rules for the 
exercise of jurisdiction by the Revenue Courts 
enacted in the relevant sections of the two 
Acts. | 

The Division Bench case above cited was 
not cited in the judgment and no authority 
was cited for the rule laid down. 

The preamble of the Specific Relief Act 
refers to civil suits only, and no exception to 
this limitation is made in favour of Chapter 
VI of the Act. i 

I have no hesitation in following the 
Division Bench ruling and holding that the 
suit now in question was exclusively cogniz- 
able by a Civil Court. i 

For these reasons, I hold thatthe Revenue 
Court had not jurisdiction. 

No cause against the registration of the 
decree of the Court of first instance in a 
Civil Court with jurisdiction has been shown 
and such registration does not appear to be 
prejudicial to either side. 

Under section 100 of the Tenancy Act, I 
order that the decree of the Court of first 
instance be registered in a Civil Court which 
has jurisdiction. 

The memorandum of appeal will be 
returned for presentation in the Civil Appel- 


late Court, 
$ Appeal allowed. 





(s. c. 104 P. W. R 1910; 83 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Misceutansous Civin Appian No. 1207 
or 1908. 

April 19, 1910. 

Present:;—-Sir Arthur Reid, Kr., Chief Judge. 
ABDUL HAQ—Deranpant—APPELLANT 
versus 
NIAZ AHMAD AND ANOTRER—PLAINTIPFS— 
DEFEN vants—RESPoNDENTS. 

Jurisdiction~-Practice—Plea of want of jurisdiction 
—Duty of Court to decide question of jurisdiction— 
Dismissal of suit. 

If a Court has no jurisdiction, its proceedings are 
coram non judice and no question, either of law or 
fact, can be decided except that of jurisdiction. 

Where the defendant pleaded that the Court had no 
jurisdiction to hear the case bué the Conrt, without 
deciding this plea, dismissed the snit as barred 
by limitation: 

Held, that the Court was bound to determine first 
of all that it had jurisdiction and then only could it 
proceed further, 


[1910 
GHANIA LAL v. POHLO MAL i 


Miscellaneous Civil appeal from the decree 
of A, E. Martineau, Esquire, Divisional Judge, 
Delhi Division, dated the 14th October, 1908. 

Mr. Chunt Lal, for the Appellant. 

Mr. Abdul Qadir, for the Respondents. 

Judgment.—the first plea taken in 
the lower appellate Court by the appellants 
there (respondents here) was thatthe Court 
of first instance should have first decided 
the question of jurisdiction raised by the 
defendant's plea that the property in dispute 
was worth Rs. 2,000, and that the suit 
was consequently not within the jurisdiction 
of a Munsif, and the first plea taken here is 
that that plea should have ‘been disposed of 
by the lower appellate Court before ‘con- 
sidering the question of limitation. 

The plea must be allowed. The first ques- 
tion for decision is the jurisdiction of the 
Courtin which the suit is filed. A Court 
cannot say that the suit is barred by limita- 
tion and consequently cannot proceed in any 
Court. 5 

If the Court has not jurisdiction, the pro- 
ceedings are coram non judice, and no question, 
either of fact or law, can be decided except 
that of jurisdiction. The competence of the 
Court must be established before any plea 
affecting not jurisdiction but the suit itself 
can be entertained. i 

Tallow the appeal, set aside the order of 
the lower appellate Court, and remand the 
appeal under Order XLI, Rule 23, for decision 
in advertence to the above remarks. 

The Court-fee on the memorandum of 
appeal will be refunded and other costs here 
will be costs in the cause. 

Counsel’s fee twenty-five rupees. 

Appeal allowed, 





(s. c. 105 P., W. R. 1910; 72 P. R, 1910.) 
PUNJAB CHIEF COURT. 
Miscentancovs Civit Arrear No, 1250 
or 1909. 

June 29, 1910. 

Present:—Mr. Justice Shah- Din. 
GHANIA LAL—JUDOAMENT-DEBTOR=— 
APPELLANT 
VETEUS 
POHLO MAL— DECRER-HOLDER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXT, Rr. 88, 
89, O. XLII, Rule (1) (j)—Appeal— Order” refusing to 
set aside sale. 


N 


čas. anal, 
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A judgment-debtor has mo right to appeal under 
Cder XLIII, Rule (1) (j) from an order of the 
Excouting Court refusing to set aside a sale in execution 
of decree if his application can neither come within 
the purview of Rule 83 of Order XXL, which-can only 
be resorted to before sale, nor of Rule 89 of the said 
Order when he fails to deposit the several sams 
specified in clauses (a) and (b) of its sub-rule (1). 

Obiter dictum. 

An order passed on an appeal under Order XLIII 
Rule (1) (j) is final. 


Miscellaneous appeal from the order of 


W. <A. LeRossignol, 
Judge, Amritsar Division, 
August, 1909. 
‘Mr. Nand Dal, for the Respondent. 
Order .—The judgment-debtor’s appli- 
“cation does not fall within the purview of 


Esquire, Divisional 
dated the Ist 


/ either Rule 83 or Rule 89 of Order XXI of the 


Civil Procedure Code. Rule 83 is not appli- 
cable, because the auction-sale had already 
taken place, and Rule 89 is equally inappli- 
cable, because the judgment-debtor had not 
deposited in Court the sums specified in 
clauses (a) and (b) of sub-rule (1) at the 
time when he made his application. Such 
baing the case, an appeal could not lie from 
the order of the first Court to the’ Divisional 
Court under Order XLII, Rule (1) (A). 

Even, however, if an appeal lay to the 
Divisional Court, none Hes to this Court, 
as the order of the Divisional Court is in any 
On the merits also, I agree with 
the view taken by the Divisional Judge. I 
can see no sufficient reason to interfere with 
the order of the first Court. 

The value of the sunib out of which the 
execution proceedings arose was below 
Rs. 5,000 and, therefore, the first ground is 
untenable. | 

I dismiss the appeal with costs. 

Appeal dismissed, 





(s. G. 106 P. W. R. 1910; 74 P. R. 1910..) 
PUNJAB CHIEF COURT. 
Secoyp Civin Appran No. 183 or 1910. 
July 9, 1910. 

Present: —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Scott-Smith. 
Musammat MALAN—Derenpant— 
_APPELLANT 
versus 
RURA AND orHers—PLaInTIFR8B— 


RESPONDENTS. 
Widow—-Unchastity after suecession—~Somal Jats of 
Philour Tahsil in Jullundur District—Burden of 


proof, 
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No custom exists among Somal Jats of the Phillour 
Tahsil in the Jullundur District whereby unchastity of 
awidow subsequent to taking possession of the hus- 
band’s estate effects forfeiture thereof. 

The onus of establishing a custom involving for- 
feiture in case of unchastity of a widow after succeed- 
ing to her husband’s estate is on thoso who allege its 
existence, 


Further appeal from the decree of A. H, 
Parker, Esquire, Divisional Judge, Jullandur 
Division, dated the 4th June, 1909. 

Mr. Bent Pershad Khosla, for the Appel- 
lant. , 

Mr, Douglas, for the the Respondents. 

Judgment.——The parties are Somal 
Jats of the Phillour tahsilin the Jullundur 
District. The case for the plaintiffs-respond.- 
ents was that the appellant, Musammat 
Malan, widow of their collateral Hira, had 
forfeited her rights in her deceased husband’s 
estate by re-marriage or unchastity, having 
borne a child about 13 years after Hira’s 
death. The re-marriage has been denied, 
and we concur with the Court of frst instance 
in the conclusion that it has not been 
established. Of the unchastity there is no 
doubt; but the question for consideration is 
whether unchastity, subsequent to taking 
possession of the husband’s estate, effects 
forfeiture thereof. 

The authorities 
were: — 

(1) Musummat Nur Begam v. Sadar-ud- 
din Khan (1), the parties to which were 
Pathans of Hoshiarpur. It was found that 
the widow’s unchastity involved forfeiture of 
her deceased husband’s estate. 

(2) Didar Singh v. Musammat Dharmon 
(2), the parties to which were Jats of the 
Ferozepore District. It was held that à 
karewa marriage with the brother of the 
deceased husband did not effect forfeiture of 
the widow’s rights in the deceased husband’s 
estate, 


(3) Fatteh Singh v. Kalu (3), the parties 
to which were Bagri Jats of the Sirsa Dis- 
trict. It was held that no custom, whereby 
a widow forfeited her éstate by unchastity 
after the death of her husband, had been 
established; that there was no general custom 
in the Punjab by which a Hindu widow for. 
feited, by an act of inchastity, her husband’s 
estate vested in her, and thatin the absence 

(1) 2 P. R. 1888. 


(2) 25 P. R. 1888. 
(3) 107 P. R. 1888. 


cited at the hearing 
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‘of proof of a special custom, the Hindu Law 
‘applied. 

(4) Musammat Sobhi v. Bhana (4), the 
parties to which were Utal Jats of the 
Ludhiana District. It was held that a 
custom forfeiting for unchastity of a widow 
her interest in her deceased husband’s estate, 
had been established. 

(5) Wadhawa Singh v. Musammat Raj 
Devt (5), the parties to which were Sikh Jats 
of the Amritsar District. It was held that 
a custom whereby a widow, who abandoned 
her deceased husband’s household and con-- 
tracted an irregular, but more or less perma- 
nent, union with another man, forfeited her 
life-estate in her late husband’s land, had 
been established. 

(6) Musammat Atri v. Didar Singh (6), 
the parties to which were Banias of Ambala 
town. It was held that a widow did not, by 
subsequentunchastity, forfeit the estate which 
had vested in her on her husband's death. 

(7) Article 30 of Rattigan’s Digest, in 
which authorities are cited for the rule that 
the subsequent inchastity of widow some- 
times causes -forfeiture of her life-interest in 
her husband’s estate, but that the onus of 
establishing a custom involving forfeiture is 
on those who allege its existence. 

For the respondents it was contended that 
the parties lived within ten miles of the 
boundary of the Ludhiana District, and that 
Musammat Sobhi v. Bhana (4) should be 
applied. The boundary is, however, the 
river Sutlej, and we see no reason for holding 
that a special custom proved to exist on one 
side-.of the boundary exists also on the other 
side. No instance from this district or tribe 
of the customary forfeiture set up and no 
decision establishing the custom in this tribe 
or district was cited. The oral evidence of 
the existence of a custom withont any in- 
stance is, in our opinion, worthless. ` 

For these reasons we decree the appeal, set 
` aside the decrees of the Courts below and 
_ dismiss the suit. Parties will bear their own 

costs of all tho Courts, the unchastity of the 
widow having been established. 


Appeal accepted, 


(4) 25 P. R. 1691. 
(5) 40 P. R. 1899. 
(6) 76 P. R. 1901. 
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CALCUTTA HIGH COURT. 
Second Appsat No. 2082 or 1908. 
‘ August 23, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
TAMIJ MANDAL—Dereypast— 
APPELLANT 
tersus 
GOLAM RABBANI BISWAS—Ptaintire— 
RESPONDENT. 4 

Bengal Tenancy Act ( VIII of 1885) —Tenure—Trans« 
ferability—Purchasers from same tenant—Competency 
to question validity of transfer. 

A licensee from some of the representatives of a 
tenant, is not entitled to question the validity of the 
purchase from some other representative of the same 
tenant. ` b 

Ayen-ud-din Nasya v. Sirish Chandra Banerjee, uN 
C. W. N. 76, Ambica Nath v. Aditya Nath, 6 O. W. N. 
624 and Basarat Mandal v. Sabulla Mandal, 2 C. WAN, 
CCLXXIX, relied upon, 

Appeal from the decree of the Sub-Judge 
of Nadia, dated July 31, 1908, reversing that 
of the Munsif of Chuadanga, dated September 
6, 1907. i 
, Babu Brojo Lal Chakravarti, for the Appel- 
ant, 

Babu Kumar Sankar Roy, for the Respond- 
ent. l 

Judgment.—This is an appeal on be- 
half of the first five defendants in a suit for re- 
covery of possession of a holding purchased by 
the plaintiff-respondent from two persons, 
Fakir and Drajtulla, the descendants of one 
Alam Mandal, who was the original owner of 
the property. The Court of first instance dis- 
missed the suit on the ground that the plaintiff 
had failed to prove that the conveyance 
which was the foundation of the title was for 
consideration. Upon appeal the learned Sub- 
ordinate Judge has reversed that finding. He 
has held that no question of transferability 
arises in the-circumstances of the present 
ease. He has further held that the question 
of limitation also does not arise in the suit. 
In this view, he has given the plaintiff a 
decree for {ths share of the holding on the 
ground that his’ vendors were entitled to a 
ith share of the property. 

On behalf of the defendants, the decree of 
the Subordinate Judge has been assailed on 
two grounds, namely, jirst, that the question 
of transferability is open for discussion in 
this litigation, and, secondly, that in any 
event the plaintiff is not entitled to a decree 
for ĝth share of the holding. Inso far as 
the first point is concerned, we are of opinion 
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that there is no foundation for the argument 
of the learned Vakil for the appellant. The 
defendants are. found to have come into 
possession of the property by the license of 
the widows of Jamer and Goberdhone, the 
two sons of Alam. At one stage of the 
litigation they set up a conveyance from the 
defendant No. 6 and the mother of defendant 
No. 7. At a later stage of the litigation, 
however, they claimed title to the land from 
the superior landlord which they failed to 
establish. Consequently, they cannot claim 
title by purchase from any of the representa- 
tives of Alam nor can they successfully 
claim title by adverse possession against 


vy them, inasmuch as they were placed in posses- 


sion uf the property by the license of the 
widows of the two sors of Alam. Their 
position, therefore, is that of a licensee from 
some of the representatives of Alam. As 
such they are not, in onr opinion, entitled to 
question the validity of the purchase of the 
plaintiff from two of the representatives of 
Alam on the ground that the holding was 
not transferable. The view we take is sup- 
ported by the decision of the Court in the 
ease of Ayen-ud-din Nasya v. Sirish Chandra 
Benerji (1), which is in accord with the two 
earlier decisions in Ambica Nath v. Aditya 
:Nath (2) and Basarat Mandal v. Sabdulla 
Mandal (3). The first contention of the 
appellant must consequently fail. | 

In so far as the second contention of the 
appellant is concerned, the learned Vakil for 
the respondent has invited our attention to 
the circumstancé that no issue was raised in 
the Court of first instance upon the question 
of extent of the shares of Fakir and Drajtulla, 
the vendors of the plaintiff. Under these 
circumstances, we are of opinion that ib was 
not open to the Subordinate Judge to dis- 
cuss the question of their shares. 

The result, therefore, is that the decree 
made by the Court below must be affirmed 
and this appeal dismissed with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Civiu Averat No. 1056 or 1903, 
July 27, 1910. : 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din, i 
SATISH CHANDRA BASU MALLIK — 
PLAINTIFE—A PPELLANT 


versus 
KAMINI MOHAN GOSWAMI~—Derenpant 
— RESPONDENT, 


Landlord and tenant—Holding over, effect of— 
Rent kept in abeyance in kabulyat—Omission 
to specify veason—Oral evidence, admissibility of, 
to prove reason—Heidence Act (I of 1872), s. 92 and 
Proviso (2). 

Where a tenant holds over upon the expiration of 
the term of his lease and pays rents, the tenanoy is 
renewed upon the same conditions ag those contained 
in the expired lease. 

Administrator General of Bengal v. Asraf Ali, 280, 
227, relied upon. 

Therefore, the mere circumstance that the term 
of a lease has expired, does not entitle the tens 
ant to contend successfully that he has been absolv- 
ed from the obligation which he may have undertaken 
at that time. 

Ina lease the rent was stated to be a certain 
sum, but a deduction on account of rent in suspense 
was allowed, and a lesser sum was ‘actually payable. 
The plaintiff sued ‘upon the lease and alleged that the 
deduction was allowed because a quantity of land was 
not at that time fit for cultivation, but that there was 
an oral agreement to the effect that the rent in sus- 
pense would be revived as soon as the quality of the 
land improved: 

Held, that under proviso 2, section 92, of the Evi- 
dance Act, the oral agreement could be proved 
becanse the lease omitted to specify the reasons, 
for which the rent was kept in suspense and 
the period during which it was to continue in 
abeyance, and that the plaintiff might establish that 
the contingency upon which the rent was agreed to be 
revived had happened. 

Lala Himmat Sahai v. Llewhellen, 11 O. 486; 
Sowdamonee Debya v. Spalding, 12 C. L. R. 163 and 
Umesh Chunder Baneya,v. Mohini Mohan Dasa, 9 C. Lae 
R. 801, referred to. 


Appeal from the decree of the Sub-Judge 
of Nadia, dated February 28, 1908, confirming 
that of the Munsif of Kushtea, dated May 3, 
1907. 

Babu Nil Madhab Bose and Shib Chandra 
Palit, forthe Appellant, 

Babu Biswa Nath Bose, for the Respond- 
ent, 


Judgment.—tThis is an appeal on be- 
half of the plaintiffs in an action for rent. 
The plaintiffs claim rent at the rate of 
Rs. 152-18-3 a year. The defendant asserts 
that the rent payable is only Rs. 111-3 
a year. The sole point in controversy be. 
tween the parties, therefore, relates to the 
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amount ofrent annually payable. The ten- 
ancy appears to have been created by a 
. lease granted on the llth January 1871 for 
a period of ten years. After the expiry of 
the termof this lease, another lease was 
granted on the 22nd August 1881, also for 
aterm of 10 years, Since the termination 
of this period no fresh document has been 
executed, but the defendant has continued in 
occupation upon payment of the rent stated 
in the second lease. The determination of 
theliability of the defendant turns consequent- 
ly upon the legal effect of these two docu- 
ments. In the lease of 1871, the vent is 
‘stated to be Rs. 119-8-3 in the body of the 
document; but in the schedule attached 
thereto, there is anelaborate statement of 
the mode in which the rent had been ascer- 
tained. The different kinds of land are 
classified and rent is assessed upon the lands 
of each class at a certain rate. Upon this 
calculation the total rent is stated to be 
Rs. 152-13-3. Then follow two important 
words, which have given rise to the present 
controversy between the parties, these words 
are “Bad hajat Rs. 33-5.” The balance is 
Rs. 119-8-3, In the second lease of 1881, in 
the body of the document the rent is stated 
to be Rs. 111-3, but in the schedule annexed, 
we have a calculation as to the mode in 
which the rent had been assessed similar 
to what is, appended to the lease of 1871. 
The total rent isshown as Rs. 152-13-3, but 
there is a deduction allowed, with the result 
that the balance of rent actually payable is 
stated to be Rs. 111-3. Here also, the deduc- 
tion is allowed under the description Bud 
hajat.; The case for the plaintiffs is that the 
meaning of the. expression “Bad hajat” is 
“deduction on account of rent in suspense or 
abeyance.” They explain that at the time 
when the lease of 1871 was granted, a por- 
tion of the land of the tenancy was covered 
by water and sand, and so really not fit 
for cultivation, that by reason of this cir- 
cumstance the landlord agreed to allow the 
tenant a temporary deduction of the rent, 
but that it was expressly understood be- 
tween the parties that as soon as the land 
improved in quality and became fit for cul- 
tivation, the rent temporarily keptin abey- 
ance weuld be revived and would become 
payable by the tenant. They assert that 
since the execution of the leases of 1871 and 
1881 the land has improved in quality and 
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that the landlords have consequently be- 
come entitled to realise the full rent of 
Rs. 152-13-3. The defendant resists the 
claim on the ground that there was no such 
agreement, and that even if there was any 
such agreement, the plaintiffs are not entitled 
to prove it by oral evidence. 

The original Court went into the merits 
of the case and decided against the plaintiffs, 
Upon appeal the Subordinate Judge has 
affirmed that decision, but on an entirely 
different ground. He has declined to adjudi- 
cate upon the truth or otherwise of the alle- 
gation of the plaintiffs, but has held that, as 
the term of the second lease has expired, the 
defendant is not bound by the alleged agree- 
ment for temporary suspension and subse- 
quent revival ofthe rent. In this view, he 
has concluded that the claim is in substance 
one for enhancement of rentand as suchclaim 
cannot be sustained under the provisions 
of sections 29 and 3O of the Bengal Ten- 
ancy Act, the plaintiffs are entitled io 
realise rent only at the rate of Rs. 111-3 
a year. 

The plaintiffs have now appealed to this 
Court and, on their behalf, the judgment of 
the Subordinate Judge has been assailed on 
two grounds, namely, first, that the decision is 
inconsistent inasmuch as, although the Sub- 
ordinate Judge holds the defendant not bound 
by the terms of the lease of 1881, onthe ground 
of the expiry of the period mentioned therein, 
yet he gives the defendant the benefit of the 
lease to hold the land upon payment of rent at 
the rate of Rs. 111-3, and, secondly, that the 
defendant is bound by the terms of the con- 
tracts of 1871 and 1881 and the plaintiffs are 
entitled, upon proof of the alleged agreement, 
to realise rent at the full rate of Rs. 152-13-8. 
Tnour opinion, both these contentions are 
clearly well-founded and must prevail. 

In so far as the first of the grounds urged 
on behalf of the appellant is concerned, it is 
clearly well-founded on principle. Section 116 
of the Transfer of Property Act describes 
the effect of holding over on the partofa 
tenant, the term of whose lease has expired, 
It provides that if the landlord accepts 
rent from the lessee and assents to his 
continuing in possession, the lease is, in the 
absence of an agreement to the contrary, re- 
newed from year to year or from month 
to month according to the purpose for which 
the property is leased. The section, how- 


` 


N 


Vol. VIL] 


SATISH CHANDRA BASU © KAMINI MOHAN, 


ever, does not ‘expressly provide that the 
terms and conditions cantained in the origi- 
nal lease are to be treated as part of the re- 
newed lease and consequently does not direct- 
ly assist the plaintiffs. But the contention 
of the appellants is borne out by a long series 
of decisions of this Court reviewed in the 
case of Administrator-General of Bengal v, 

` Asraf Ali (1). In that case ib was pointed 
out that according to the previous deci- 
sions of this Court, amongst which may be 
mentioned Jumant Ali v. Chowdhry Chuthur- 
dharee Singh (2); Sheo Sahoy Singh v. Bechun 
Singh (8) ; Tara Chunder Banerice v. Ameer 
Mundul (4) and Allah Bibee v. Joogul Mundul 
(5), where a tenant holds overupon the ex- 
piration of the term of his lease and pays 
rent, the tenancy is renewed upon the same 
conditions as those contained in the expired 
lease. This rule, however, is subject to the 
qualification that if statutory provisions have 
in 5 e meanwhile come into oparation the 
terms ‘of the renewed lease may be affected 
thereby. But no such special considerations 
arise in the present case, and it must con- 
sequently be taken as governed by the general 
rule, which accords with the prineiple re- 
cognized in Bishop v. Howard (6) and Hyntt 
v. Grifiths (7). -The view, therefore, taken 
by the Subordinate Judge cannot be sup- 
ported. The mere circumstance that the 
term of the leaseof 1881 has expired does not 
entitle the defendant to contend suczessfully 
that he has been absolved from the obliga- 
tion he is alleged to have undertaken at 
that time, 


In so far as the second ground urged on 
bahalf of the appellants is concerned, it is 
clearly well sustained. No doubt, neither 
the lease of 1871 nor that of 1831 expressly 
provides whatis to happen if the conditions, 
under which the tenancy was created, alter- 
ed in course of time. But itis asserted on 
behalf of the plaintiffs that the agreement 
was that the rent in suspense would be re- 
vived assoon as the qualityofthe land im- 
proved, that is, as soon as the deterioration 
of the land, due to temporary causes, ceased 

(1) 28 ©. 227, 

(2) 16 W. R. 185. 

(3) 22 W. R. 81. 

(4) 22 W, R. 394. 

e Gan: Ba 10. 100; 2 

2 . and C, ; 26 R. R. ; E 
R. 293; 1 D. J. (0. S.) I, B. 843. SaR aen 
(7) (1851) 85 R. R. 549; 17 Q. B. 505. 
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to exist. The question arises whether ib is 
open to the appellant to alduce ural evi- 
dence in support of this agreamant. Tn our 
opinion, the case is not governed by the 
principal rule laid down in section 92 of 
the Indian Evidence Act bat falls within 
the second proviso to that section. That 
proviso enacts that the existence of any se~ 
parate oral agreement a3 to any matter, 
on which a docnment is silent and which 
is not inconsistent with its terms, may be prov- 
ed; and in considering whether or not this 
proviso applies, the Court shall have regard 
to the degree of formality of the document. 
Now, the separate oral agreement, which 
the plaintiffs seek to prove, obviously relates 
to a matter in which the document is silent. 
The schedule to the lease merely recites that 
a portion of the rent is kept in suspense, 
but it is silent on two very material points; 
first, ib does not state for what reasons the 
rent is kept in suspense; and, secondly, it 
omits to specify the period during which the 
rent is to continue in abeyance. As the 
document is silent with regard to these two 
important matters, itis open to the plaintiffs 
to give evidence of the circumstances under 
which the rent was kept in abeyance Ib 
may be further added that the agreement 
mentioned is not only not inconsistent with, 
but is really in aidof, the terms of the 
lease. No doubt, the body of the document 
states that the rent payable was Rs. 111-13 
but it must be taken along with the schedule 
which shows that the full rent was 
Rs. 152-13-3, a portion of which was kept in 
suspense. Clearly, it is open to the plaintiffs 
to explain the circumstances under which 
the rent was kept in suspense and to estab. 
lish that the contingency upon which the 
rent was agreed to be revived has happen- 
ed [Lala Himmat Sahai v. Lilewhellen (8) ; 
Sowdamonee Debya v. Spalding (9) and 
Umesh Chunder Baneya v. Mohini Mohan Dass 
(10)]. Inthe last two cases, it was ruled 


.that in suits upon promissory-notes, which 


make no mention of any agreement to pay 
interest, the parties may prove that there 
was an oral agreement for the payment of 
interest. We feel no doubt, therefore, that 
it is open to the plaintiffs to prove the 
alleged agreement and if they establish that 


the contingency contemplated by the parties 
(8) 11 C. 486. 
(9) 12 C. L. R. 163. 
(10) 90, L. R. 301. 
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in 1871 and 1881 has actually happened, they 
are clearly entitled to succeed, 

The result is that this appealis allowed, 
the decree of the Subordinate Judge dis- 
charged and the case remanded to him 
in order that he may re-consider the ques- 
tions in controversy between the parties. 
The costs of this appeal will abide the result. 

Appeul allowed and 
i Case remanded. 


(s. c. 14 0. W. N. 1010; 12 ©. L, J. 303.) 
PRIVY COUNCIL, 

APPEAL FROM TRE JUDICIAL COMMISSIONER 

or OUDE. 

f July 15, 1910. 
Present:—Lord Atkinson, Lord Shaw, Sir 
Arthur Wilson and Mr. Ameer Ali, 
DEBI BAKHSH SINGH AND ANOTHER— 
DEFENDANTS—~APPELLANTS 
versus 
CHANDRABHAN SING H-—PGAINTIFP 

| — RESPONDENT, 

Oudh Estates Act (I of 1869), s. 8, Lists 1 and b, s. 22 
(11)—Sanad, conditions in—Succession—Primogeniture 
—Intestate succession. 

Under section 8 of the Oudh Estates Act, the name 
of a talukdar was entered in Lists land 5, and it was 
declared that the succession to the estates comprised 
in the sanads granted to talukdars should be regulated 
by the rule of primogeniture, and in the sanad it was 
provided that in the event of the talukdar or any of 
his successors dying intestate, the estate should 
descend to the nearest male heir according to the rule 
of primogeniture: 

Held, that the language of the sanad emanating from 
the British authority was simply language conveying 
the ordinary meaning of the word “primogeniture” 
in the law of England. 

The estates of talukdars must, for the purposes of 
intestate succession, be treated as impartible, 

Dewan Ran Bijat Bahadur Singh v. Rae Jagatpal 
Singh, 17 I. A. 178; 18 O. 111 and Jagadish Bahadur v. 
Sheo Partab Singh, 28 I. A. 100;5 C. W. N. 602; 
11 M. L. J. 178; 3 Bom. L. R. 298; 28 B. 369 (P.O), 
followed. 

Where after the death of a talukdar, his two 
collateral heirs being uncle and nephew claimed the 
estate: Held, that the nephew was the heir being 
entitled to succeed according to the rule of lineal 
primogeniture. 

Brij Indar Bahadur Singh v. Ranee Janki Koer, 
51. A. 1; 1 C. L. R. 318, referred to. 

Appeal from the decree of the Judicial Com- 
missioner of Oudh, dated July 5, 1907, partly 
reversing that of the Sub-Judge of Sitapur. 

Mr, G. E. A. Ross and Mr. B. Dube, for the 
Appellants. 

Mr, L. DeGruyther, K.O. and Mr, Brown, for 

the Respondents, 
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Judgment. 

_ Lord Shaw.—This suit had reference to 
the succession fo more than one estate, but 
the issue which remains contested on this 
appeal has regard solely to the taluk of 
Rajpur Keotana and other lands of which the 
defendant (appellant) had obtained posses- 
sion on the death of the widow of one Raghu- 
raj Singh. f 

The respondent as plaintiff brought a suit 
against the appellant to obtain possession 
from him of that taluk. The Subordinate 
Judge, on the 13th September 1906, dismiss- 
ed the suit. On the 5th July 1907, this 
judgment was reversed by a decree of the 
Judicial Commissioner of Oudh, and against 
that decree the present appeal is made. 

The situation of the parties is thus briefly 
described:—The Rajpur Keotana estate was 
conferred upon Raghuraj Singh by a Govern- 
ment sanad in the year 1860. Raghuraj 
Singh’s name was entered in lists 1 and 5, 
mentioned in the Oudh Estates Act, 1869, 
section 8. Raghuraj Singh died intestate 
and without issue in 1892. His estate passed 
into the possession of his widow, and her 
death occurred in 1904.’ The succession in 
the taluk to Raghuraj Singh is contested as 


between Debi Bakhsh Singh, defendant, and ` 
plaintiff. Excluding 


Chandrabhan Singh, 
therefrom the items which are irrelevant to 
the issue raised in this case, one may adapt 
the table of relationship from the appellant’s 


case thus:— i 
CHANDRAKA BAKHSH SINGH 





> 
Ram Narain Singh Gur Bakhsh Singh 


[ | | | 
Beni Madho Sheo Gopal Debi Baksh l 


Singh Singh Singh 
| (defendant). 
Raghuraj Chandrabhan 
Singh Singh 
(widow Rani “(plaintiff), 
Brijnath 
Kunwar). 


It is thus seen that the plaintiff would 
be entitled to succeed to Raghuraj Singh 
under the rule of lineal primogeniture, but 
that the dafendant (his uncle) would be en- 
titled to succeed were the rule adopted not 
that of lineal primogeniture but of nearness 
in degree. The issue in this case is which 
of these rules governs the rights of the 
parties. 
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The case was treated by the Courts below 
and in argument as one of great general im- 
portance as determining the rules of intestate 
succession to the talukdars of Oudh; and it 
is no doubt true that, while both parties 
appeal to the provisions of the Oudh Estates 
Act, 1869, an apparently serious repugnancy 
arises on a contrast of the provisions of sec- 
tion 8 and section 22 of that statute. 

By the 8th section it is provided that :— 

Within six months after the passing of 
this Act, the Chief Commissioner of Ondh, 
subject to such instructions as he may receive 
from the Governor-General of India in 
Council, shall cause to be prepared six lists, 
namely :”.— 
and then follow the lists in their order. 

It is an admitted fact in the present case 
that Raghuraj Singh, whose succession is in 
question, had in 1860 the Rajpur Keotana 
estate conferred upon him, and that his name 
was entered in List 5 as well as List 1. 
List 1 was of a general character, namely :— 

Ist, A list of all persons who are to be 
considered talukdars within the meaning of 
this Act.” 

List 5 was as follows:— 

“5th. A list of the grantees to whom sanads 
or grants may have been or may be given or 
made by the British Government up to the 
date fixed for the closing of such list, declar- 


‘ing that the succession to the estates com- 


prised in such sanads or grants shall there- 
after be regulated by the rule of primogeni- 
ture.” 

Up to that point their Lordships do not 
think that any substantial difficulty would 
arise in the case. What appears to be cou- 
tended for is that some other rule of primo- 
geniture than the rule of lineal primogeniture 
should be applied. In the first Court a 
certain custom was appealed to, to make 
clear or illustrate what variation from lineal 
primogeniture was meant, but no success at- 
tended that plea and it was not maintained at 
their Lordships’ Bar. In their opinion, the 
language of the sanad emanating from the 
British authority was simply language con- 
veying the ordinary meaning of the word 

primogeniture” in the law of England. 

A much more serious difficulty arises on 
the construction of section 22. That section 
provides :— 

“If any talukdar or grantee whose name 
shall be inserted in the second, third or fifth 
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of the lists mentioned in section 8, or his 
heir or legatee, shall die intestate, as to his 
estate, such estate shall descend as fol- 
lows : ”— 

There are then inserted ten specific rules 
of succession, beginning, of course, with the 
right of succession of the eldest son. These 
need not be stated in detail, but two observa- 
tions occur to their Lordships as important 
with regard to them. First, itis entirely 
clear that the estate, the succession to which 
was there being dealt with: was from be- 
ginning to end of these sections dealt with 
as an impartible estate; and, secondly, the 
preservation of the estate as impartible appears 
to their Lordships to be in entire accord with 
the language and policy of the legislation. 
The social and historical reasons for this have 
been the subject of frequent exposition and 
need not be entered upon, the matter being 
concluded by authority as after referred to. 

After these ten rules of descent have, how- 
ever, been given in section 22, there occurs 
the following sub-section, namely:— 

“ (11) or, in default of any such descendants 
then to such persons as would have been 
entitled to succeed to the estate ander the 
ordinary law to which persons of the religion 
and tribe of such talukdar or grantee, heir, or 
legatee, are subject.” 

Itis maintained by the appellant that he 
is entitled tothe suecession because, by the 
ordinary law to which it must be supposed 
reference is here made, nearness in degree is 
preferable to lineal descent; and the conten- 
tion accordingly comes to this, that sub-sec- 
tion 11 amounts to a revocation or an abroga- 
tion of the rule of succession laid down in the 
sanad under which the talukdar received his 
property, and that section 8 of the statute did 
not really amount toa declaration that the 
succession “shall thereafter be regulated by 
the rule of primogeniture,” but only used 
that phrase in the course of a narrative 
identifying the fifth list of grantees. It is 
fairly clear, however, that, if a repugnancy 
does not arise within the statute itself, at 
least something which would have the same 
effect has been produced, namely, an incon- 
sistency between the order of succession 


. specified in the sanad and some other law of 


succession under the ordinary law of the 
talukdar’s religion and tribe; and itis main- 
tained that in these circumstances the statute, 
and the statute alone, must govern, ` 
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©- The main authority for this proposition is 
the case of Brij Indar Bahadur Singh v. Ranee 
Janki Koer, Lal Shunker Bux v. Ranee Janki 
Koer, and Lal Seetla Bua v. Ranee Janki Koer 
(1) in which Sir Barnes Peacock said:— 

“As regards the succession their Lordships 
are ofopinion that the limitation in the sanad 
was wholly superseded by Act I of 1869, 
and that the rights of the parties claim- 
ing by descent must be governed by the 


provisions of section 22 of that Act. By ` 


that section it was enacted that, if any 
such żulukdar whose name should be 
inserted in the second, third or fifth 
of the lists mentioned in section 8, or his 
heir or legatee should die intestate, ‘such 
estate should descend in manner therein 
described,” h 

Now, it has to be observed that, with re- 
ference to all the authorities cited, no one of 
them has decided the question now submitted 
on this appeal or any question as to lists 3 
or 5. The case just referred to was a case in 
which the name of the talukdar was entered 
upon lists 1 and 2. 

On the point of whether the estates of 
talukdars must, for the purposes of intestate 
succession, be treated as impartible, their 
Lordships hold that that matter is definitely 
settled by decision. Iu the appeal of Dewan 
Ran Bijat Bahadur Sing v. Rae Jagatpal 
Singh and Rae Bisheshar Baksh Singh v. 
Dewan Ran Bijat Bahadur Singh and Rae 
Jagatpal Singh (2), Sir Barnes Peacock, 
delivering the judgment of the Privy Council, 
said:— 

“A question might arise upou the construc- 
tion of cl. 11 of section 22 whether the estate 
descended as an impartible estate. Their 
Lordships are of opinion, looking to the pro- 
visions of Act I of 1869, List 2, section 8 und 
section 22, that it was the intention of the 
Legislature that the estate should descend as 
an impartible estate.” 

Again, in Jugdish Bahadur v. Sheo Pertab 
Singh (8), the same law was affirmed in terms 
in the judgment of Lord Davey and the point 
taken to be concluded by authority. 

It cannot, accordingly, in the first place be 
denied that, giving full effect to Act I of 1869, 
the succession toa taluk must be to an im- 


partible estate and that whether the estate 


(1) 51. 4.1;1C.L. R. 818. 

(2) 17 L. A. 173; 18 C. 111. 

(3) 28 I. A. 100; 5 C. W. N. 602; 11 M. L. J. 178; 
3 Bom. L. R. 298 ; 23 B. 369 (P. CO). 


77a sub-section which 
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“ordinarily devolved upon a single heir,” to 
quote the language of list 2 of section 8, or 
whether the succession was to be regulated by 
the rule of primogeniture, to quote lists 8 and 
5 of section 8. 

In the second place, it can hardly be doubt- 
ed that section 22, in so far as it describes in 
the first ten ofits sub-sections the specific 
order of heirs preferred to the succession, 
must have force given to it to the effect of 
standing as statutory substitute’ for any line 
of succession which might have been set forth 
in the sanad, 

In the third place, when sub-section 11 NG 
comes ab the close of 
the long list of specific stages of prescribed 
succession—sets up the rule that, in default 
of any one taking under the previous sub- 
seclions, there should be preferred. 

“Such persons as would have been ertitled 
to succeed to the estate under the ordinary 
law to which persons ofthe religionand tribe 
of such talukdar or grantee, heir or legatee, 
are subject.” 

Their Lordships do not see their way to hold 
that this is anything else than a general re- 
legation of parties to the situation in which 
they would have been found apart from the 
statute. But that situation is found in the 
sanad itself; and itis also contained, either 
by way of affirmance or at least by way of 
narrative, in the fifth list of section 8 of the 
statute. So far as the sanad was concerned, 
the provision was as follows:— 

“It is another condition of this grant that, 
in the event of your dying intestate, or 
any of your successors dying intestate, 
the estate shall descend to the nearest male 
heir according to the rule of primogeniture.” 

While, as has been said, the specific rules 
of succession in Act I of 1869 must be held to 
displace this, the general reference to what is 
not covered by those specific rules must in- 
clude a reference to therights of parties as con- 
tained in the sanad, which was the original 
title to the property. ` 

By this simple construction the alleged re- 
pugnancy disappears. 

It must be added, with reference to the 
body of decisions citedin the judgments of 
the Courts below and at their Lordships’ Bar, 
that, as theSe decisions refer to the property 
descending, in the language, of list 2, to “a 
single heir,” there was, therefore, necessitated 
the search for that heir according to the law 


s 


f 
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of the religion and tribe as referred to in sec- 
tion 22, sub-section 11. But it does not 
appear that the ordinary law of the religion 
and tribe would have fixed upon any different 


person as entitled to succeed where the “rule . 


of primogeniture” had been the acknowledged 
rule of the successiun—any different person 
from the respondent and plaintiff in this suit, 
who has succeeded under the judgment of the 
Jadicial Commissioner. 

If reference be made to section 23, the re- 
sult reached is the same. That section pro- 
vides that 
A ‘Except in the cases provided for by sec- 


tion 22, the succession to all property left 


by talugdars and grantees, and their heirs 
and legatees dying intestate, shall be re- 
gulated by the ordinary law to which members 
of the intestate’s religion and tribe are sub- 
ject.” 

This expression, viz., that 

“the succession shall be regulated by ” 
is the same form of words as that employed 
in the list 5 of section 8 which declared 
of anter alia the present succession that it 
“should ba regulated by the rule of primo- 
geniture.” 

This declaration and condition of the sanad 
being part of the original title to the pro- 
perty is an essential part of that regula- 
tion of the ordinary law of the religion 
and tribe and would have been respected ac- 
cordingly. 

For these reasons ‘their Lordships will 
humbly advise His Majesty that the judgment 
passed by the Court of the Judicial Commis- 
sioner of Oudh, dated the 5th July 1907, is 


„correct and that the appeal should be dismiss- 


ed with costs, 
Appeal dismissed. 


Solicitors: Messrs. Barrow, Rogers and Nevill, 
for the Appellants, 

Solicitors: Messrs. T., L. 
the Respondent. 


Wilson & Co., for 
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(s.c. 18 0. C. 206.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp OWIL Appeac No. 390 or 1999. 
June %5, 1910. 

Present: —Mr. Piggot, O. J. C. and 
Mr, Lindsay, A. J. C. 
BELLEW, F. W.—Derexpast 
VETSUS 
BANK or UPPER INDIA Luurrep, 
LUCKNOW AND ANOTHER— PLAINTIPFS— 
DEFENDANTS. 

Bill of exchange—Holder and  acceptor-—Accom- 
modation acceptor——Contract to treat the acceptor as 
surety--Principal and surety—Negotiable Instruments 
Act (XXVI of 1881), ss. 82, 37. 

The general rule is that the acceptor of a bill of 
exchange is the principal debtor and the drawer the 
surety. A contract to the contrary may be entered 
into between these two parties inverting their positions 
and such a contract may be proved in proceedings as 
between them. 

It is open to the acceptor to prove that by virtue 


‘of a contract between himself and the holder of a bill 


of exchange, his liability is that of a surety and not of 
a principal debtor. 

Mere notice of the defendant’s position as an accom- 
modasionacceptor is not sufficient to preclude the 
holder from treating him asa principal debtor. He 
cannot be so precluded in the absence of evidence 
proving that there is a contract under which he is 
bound to treat the acceptor as a surety. 

Mulchand v. Madho Ram,10- A. 421; Ramakistnayya 
v. Kasim, 13 M. 172, distinguished. 


Appeal against the decree of H. Warburton, 
Esquire, District Judge, Lucknow, dated 24th 
June, 1909, reversing the decree of Pandit 
Sitla Prasad Bajpae, Sub-Judge, Luckuow, 
dated 23rd January, 1909. 

Mr. Wazir Hasan, for the Appellant. 

Mr. A. P. Sen, for the Respondent. 

Judgment. 


Lindsay, A. }, C—This appeal has arisen 
out of a suit brought by the Bank of Upper 
India, Limited, against two defendants 
Cassanello and Bellew to recover Ra. 1,597-9-3 
alleged to be due on foot of a Bill of Exchange 
drawn by Cassanello on the 28th of October, 
1904, in favour of the plaintiff Bank and 
accepted by the defendant Bellew. The 
defence set up by Bellew (with which alone 
we are concerned in the present appeal) 
was that he accepted the bill for the 
accommodation of Cassanello and that 
he himself had received no consideration 
for his acceptance. In the ninth paragraph 
of his written statement he alleged that 
the plaintiff. Bank advanced the money to 
Cassanello really on the security of Mr. Boyle 
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who was one of the Bank Directors and that 
he (defendant) was induced to lend his name 
to the transaction on an assurance that his 
acceptance was purely a matter of form and 
would involve him in no liability to the Bank. 
In the eleventh paragraph of the written 
statement it was pleaded that the Bank was 
estopped from bringing the suit. In the 
twelfth and the thirteenth paragraphs it was 
claimed that even if the defendant were in 
the position of a surety for Cassanello he had 
been discharged. from liability by certain 
dealings between the plaintiff Bank and 
Cassanello subsequent to the date on which 
the bill came to maturity. Inthe preliminary 
proceedings in the Court of first instance 
before the issues were raized, Bellew’s counsel 
supplemented the allegations contained in the 
written statement by saying that the as- 
surance as to his exemption from liability had 
proceeded from one Father Lewis acting for 
Mr. Boyle, and from Cassanello. Bellew 
himself admitted before the Subordinate 
Judge at this stage of the proceedings that 
he had trusted to the representation made by 
Father Lewis and had not taken the trouble 
to get it verified by Mr. Boyle. He stated 
that he had never had any conversation or 
correspondence with Mr. Boyle on the subject. 
He further admitted that he had never 
received from the agent of the Bank any 
assurance that he would not ba held liable. 

The Subordinate Judge framed four issues 
on the questions of Bellew’s position and 
liability. He found that Bellew could not 
adduce oral proof ofan agreement t3 vary 
the terms of the written contract contained 
in the bill (section 92 of the Indian Evidence 
Act), but that even if such proof were 
admissible, the evidence tendered did not 
prove that Bellew had received any assurance 
of exemption from Father Lawis, and that 
there was nothing to show that Father Lawis 
had any authority to convey such an assurance 
from Boyle. 

The fourth issue was expressed in the fol- 
lowing terms:— 

“Ts defendant No. 2 discharged from his 
liability as acceptorin view of the provision 
‘of sections 138, 134, 135 or 139 of the Indian 
Contract Act P” 

On this the finding was that Bellew having 
accepted merely for the accommodation of 
Cassanello stood in the position of a surety, 
that Cassanello was the principal debtor and 
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that the dealings of the plaintiff Bank with 
the principal debtor subsequent to the date 
when the bill fell due operated in law to dis- 
charge Bellew from his liability as surety. 

On these findings the Bank’s suit was dis- 
missed with costs as against Bellew. 

The Bank appealed to the District Judge 
and contended that the first Court was wrong 
in holding that Bellew was a sarety and not 
the principal debtor, and that it was also 
wrong in deciding, that Bellew had been dis- 
charged from liability as acceptor. The 
learned District Judge was of opinion that 
under section 37 of the Negotiable Instru- 
ments Act (X XVI of 1881), the acceptor was 
the principal debtor and could not raise the 
defence that he was a surety only. He 
further held that assuming Bellew to have 
been in the position of asurety only, there 
was nothing inthe dealings between the 
Bank and Cassanello which had in law the 
effect of releasing him from liability. The 
appeal was, therefore, allowed and the 
Bank's claim was decreed with costs against 
both defendants. ` 

In this Court the decree of the learned 
District Judge is assailed on seven grounds 
set out in the memorandum of appeal bat the 
appellant’s counsel has pressed three points 
only, namely:— 

[1] that Bellew was entitled to raise the 
defence thathe was a surety and not the 
principal debtor; 

[2] that the plaintiff Bank knew that 
Bellew was an accommodation acceptor and, 
therefore, liable only as a surety; and, 

[3] that the Bank’s dealings’ with Cas- 
sanello, the principal debtor, operated to 
discharge Bellew from his liability as surety. 

The first question for determination is, 
then, whether the acceptor of a bill of ex- 
change can, in a suit brought against him by 
the holder for the recovery of the money, 
raise the defence that his position is that of a 
surety only. The appellant’s learned counsel 
has referred us to a long series of authorities 
which go to show that both in England and 
in this country asthe law stood previous to 
the enactment (in England) ofthe Bills of 
Exchange Act, 1882, and the enactment (in 
India) of the Negotiable Instruments Act 
(XXVI of 1881), a person who had accepted 
a bill for the accommodation of the drawer 
was allowed in an action brought by the 
holder to plead that he stood on the footing 


rá 
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of asurety merely. The authorities cited to 
us need not be referred to in detail;it is 
sufficient to mention the cases of Oriental 
Finance Corporation v, Overend Gurney & Co. 
(1) anh Pogose v. Bank of Bengal (2). Both 
these cases were decided before the law relat- 
ing to bills of exchange was codified in 
England and India respectively. Broadly 
speaking, the principle laid down in these 
and cognate cases was that notwithstanding 
the form of the bill, an accommodation 
acceptor could plead asan equitable defence 
and prove that-he was known to the lender 
to be a surety and that the lender could only 
recover from him on this footing. 

So far as the law in England is concerned 
this proposition is no longer tenable. Under 
section 28, sub-section (2), of the Bills of 
Exchange Act, 1882, an accommodation party 
is liable on a bill toa holder for value, and 
it is immaterial whether, when such holder 
took the bill he knew such a party to be an 
accommodation party or not. 


b was formerly held, that where a bill 
was accepted without consideration for the 
accommodation of the drawer, the drawer 
was to be considered the principal debtor 
and the acceptor as his SUurety...........,,.. 
But this distinction has since been overruled 
at law, the acceptor, in all cases of accom- 
modation bills as well as others, being con- 
sidered as the principal debtor, though the 
holder, at the time of making the agreement, 
or even of taking the bill knew the acceptance 
to have been without value. It was otherwise 
in equity where the holder had notice, and 
the equitable doctrine was available under 
an equitable plea.” [Byles on Bills, 16th 
Edition, at page 323], 


It is contended, however, that in India the 
Negotiable Instruments Act has not operated 
to work in the previously existing law the 
change which was wrought in England by 
the Bills of Exchange Act, 1882. In this 
connection we “are referred to the case of 
Mulchand v. Madho Ram (3) and in particular 
to the following passage on page 423 of the 
report :— < 

“Similarly one of the several obligors of a 
bond or bill of exchange we@uld not be 


(1) L.R. 7 Ch. App. 142; 41 L. J. Ch, 182 15 L. T. 


813. 
(2) 3 O. 174. 
(3) 10 A, 421, 
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allowed in answer to the obligee’s action 
on the joint instrument to maintain a 
plea that he was a surety only: except, of 
course, in a case where a money-lender made 
advances on the security of a joint and separate 
note, being well aware at the time that one of 
its makers was a surety only. In such a 
case, notwithstanding the form of the nofe, 
the surety has been allowed to plead that 
he was known by the lender to be a surety 
when the note was made and that without his 
consent the principal had had time given to 
him by the lender [see the cases cited in note. 
six to paragraph 1054, page 1004, Taylor on 
Evidence, Vol. If, Edition 1872].” 

In this case, however, the question before 
the Court was not onerelating to the liabilities 
of the parties to a bill of exchange. The 
point for determination was whether one of 
two persons to whom property had been con- 
veyed by a deed ofsale could adduce evidence 
to show that he was the real purchaser and 
that the other person, though deseribed in 
the deed as a co-purchaser, was not in fact 
so. This point was decided on the terms of 
section 92 of the Evidence Act. The pro- 
visions of the Negotiable Instruments Act 
were not before the learned Judges and their 
remarks on the liabilities of parties to a bill 
of exchange which were obviously founded on 
English authorities of a date prior to the 
passing of the Bills of Exchange Act, must be 
treated as obiter dicta, In India the law re? 
lating to the position of the acceptor of a bill 
of exchange must now be sought in the 
Negotiable Instruments Act itself. Under 
section 82 of that Act the acceptor before 
maturity is, in theabsence of a contract to 
the contrary, bound to pay the amount of the 
bill at maturity according to the apparent 
tenor of the acceptance. 

Section 37 declares that, as between the 
drawer and the acceptor of a bill of exchange, 
the latter is, in the absence of a contract to 
the contrary, tobe deemed the principal 
debtor and the former his surety. 

Both sections contain the qualifying 
words “in the absence of a contract to the 
contrary.” ; ; 

The learned counsel for the appellant relies 
on section 37 and contends that by virtue of 
this section his client was entitled as against 
the Bank to raise the defence that he was a 
surety and not the principal debtor. 

Speaking for myself Iam unable to cone 
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strue this section as being authority for the 
proposition that such a defence can ba raised 
by an acceptor in a suit by the holder. It 
seems to me that section 37 does no more 
than lay down the relation of the drawer and 
acceptor inter se. Both are liable, but the 
acceptor is the principal debtor, the drawer 
merely a surety. In the words of Lord 
Wie in the case of Steele v. M’ Kinlay 
4):— 

“It is necessary to distinguish between 
the liabilities which the law merchant at- 
taches to a person who, by signing. has 
become party tə a bill, and those liabilities 
which may arise out of an understanding or 
agreement of parties extrinsic of the bill. In 
some cases the precise character and conse- 
quent liabilities of parties to a bill are cən- 
clusively fixed by the tenor of the document. 
The person who draws a bill of exchange and 
his addressee who accepts it can never, ac- 
cording to the principles of the law merchant, 
be liable, otherwise than in their respective 
characters of drawer and acceptor ... 
On the other hand, it is undoubtedly 
competent for parties toa bill by contract 
infer se, express or implied, to alter and even 
invert the positions and liabilities assigned to 
them by the law merchant. The drawer and 
acceptor of a bill may agree that, as between 
themselves, the acceptor shall have the rights 
of a drawer, and that the drawer shall be 
Subject to the liabilities of an acceptor, 
and that agreement when proved will be 
binding upon them both, although it can have 
no effect upon the obligations to third parties 
interested inthe bill imposed upon them by 
the law merchant.” 

Tt is in this sense that I read section 
87. The general rule is that the acceptor 
is the principal debtor, the drawer the 
surety. A contract to the contrary may be 
entered into between these two parties in- 
verting their positions and such a contract 
may be proved in proceedings as between 
these two parties only. No such contract 
could be set up as between the acceptor and 
the holder. 

There remains, however, section 82 which 
is declaratory of the liability of the acceptor 
to the holder. That the liability of the ac- 
ceptor to the holder is not unqualified is 
clear from the words “in the absence of a 

(4) L. R. 5 A.C. 754 at pp. 778 & 779; 48 L. T, 3858; 
20 W. R. 17. ‘ 
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contract to the contrary” and the contract 
here referred to must mean a contract between 
the acceptor and the holder. It could not 
be maintained that the legal relation between 
the acceptor and the holder could be affected 
by any contract to which the holder is not 
a party. 

If this interpretation of section 32 be 
correct, it follows that iL was open to Bellew 
in the present case to show, if he 
could, that by virtue of a contract between 
himself and the plaintiff Bank his liability 
was that of a surety and nos of a principal 
debtor. 

This defence, however, is a different thing 
from the old equitable defence of notice. Be- 
fore the passing of the Act it may have been 
enough for an accommodation acceptor to 
show that the holder was affected with notice 
of the fact that the acceptance was without 
consideration. Butas the law now stands, 
nothing short of proof of a contract with the 
holder will suffice to release the acceptor 
from the liability of a principal debtor which 
his acceptance of the bill implies. On this 
point the law in India, if not so stringent as 
the law which now obtains in England; is 
nevertheless less favourable to anaccommoda- 
tion acceptor than ib was prior to the passing 
of the Negotiable Instruments” Act. On 
the first point for decision I hold, therefore, 
that Bellew was entitled to raise the defence 
that his liability towards the plaintiff Bank 
was that of a surety only, but that this defence 
could sueceed only on proof of a contract be- 
tween him and the Bank by which the Bank 
agreed to treat him asa surety. 

This finding practically disposes of the 
second ground urged on behalf of the appel- 
lant, namely, that Bellew ought to have been 
treated as a surety because it was proved that 
the Bank had notice of the fact that he was 
merely an accommodation acceptor. 

The finding of the Court of first instance 
that the Bank was aware of Bellew’s posi- 
tion as surety for Cassanello is based mainly 
on the evidence given by Raj Kishore, the 
accountant of the plaintiff Bank, who deposed 
that Bellew accepted for the benefit of 
Cassanello, that he (witness) was aware of 
this arrangement and that the Agent of the 
Bank, Mr. Daly, was aware of it too. Assum- 
ing that this evidence is sufficient to establish 
that the Bank was affected with notice that 
Bellew was merely a surety, this, as I have 


7 


; 


Vol. V11] 


already said, was not enough to establish 
Bellew’s claim to be absolved from his liabi- 
lity as acceptor. That liability was prima 
facie the liability of a principal debtor and 
could only be displaced by proof of n contract 
by which the Bank was bound to treat him 
as surety only. As the law now stands mere 
proof of notice is not sufficient. The appel- 
lant’s learned counsel has endeavoured to make 
out that the facts as proved constitute an im- 
plied contract between his client and the Bank. 
He poirts to the notice which the Bank had 
of Bellew’s position, and to the Bank’s deal- 
ings with Cassanello after the bill came to 
maturity. There can be no doubt that the 


“ documentary evidence does show that the 


Bank did, in the first instance, apply to 
Cassanello for payment and that it was only 
when repeated efforts to obtain satisfaction 
from Cussanello failed that the Bank turned 
to Bellew and asked him to discharge the 
debt. 

All this, however, does not amount to 
proof of a contract between Bellew and the 
Bank, and it is clear from the terms of 
Bellew’s own defence that there never was 
any such contract. 

What was Bellew’s case? He said he 
accepted the bill on an assurance that he 
would incur no liability. From whom did 
the assurance proceed? From one Father 
Lewis whom he believed to be acting on 
behalf of Mr. Boyle who was one of the 
Bank’s directors, and from Cassanello himself. 
He admitted that he never at any time had 
any conversation or correspondence with Mr, 
Boyle, and that he never took the trouble to 
ascertain from Mr. Boyle whether he had 
authorized Father Lewis to give any suca 
assurance. He further admitted that he had 
never received from the Agent of the Bank 
any assurance that he would be exempted 
from liability. In his deposition before the 
Subordinate Judge, Bellew gives thefollowing 
account of the circumstances in which he 
came to accept the bill :— 

“Mr. Cassanello read out a portion cf a 
letter addressed to him by the Bank of Upper 
India intimatiog their willingness to advance 
Rs. 1,500. I simply wanted to accommodate 
Mr, Cassanello as the Bank -wrote to him 
intimating their willingness to advdnce him 
Rs. 1,500 provided he could get somebody to 
sign a pro-note in lieu of Mr, Boyle as surety. 
The letter said that Mr. Boyle being the 
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director could not stand surety for Cassanello. 
I verified this fact, viz., as to Mr. Boyle 
getting money to Cassanello and my incurring 
no hability——-by reference to Father Lewis.” 

Father Lewis was examined as a witness 
on behalf of Bellew. His statement did not 
support the version given by Bellew. He 
said nothing about any assurance given by 
him to Bellew, nor was he asked a single 
question on the point, The Subordinate Judge 
has found that there was no proof of any 
such assurance having been given. 

It is quite clear then that Bellew before 
accepting the bill was never brought into 
contact with the Bank or with any person 
who could be deemed to be the Bank’s 
agent, There was no proposal from him to the 
Bank that he should be accepted as surety 
for Cassanello, and no proposal from the 
Bank to him that he should come in and 
assume the position of a surety. All that is 
proved is that on the strength of some vague 
assurance from Cassanello, he consented to 
accept the bill which the Bank discounted 
for Cassanello after the acceptance. 

In these circumstances, it seems idle to 
talk of any contract between Bellew and the 
Bank. 7 

The appellant’s learned counsel has relied 
strongly on the case of Ramakistnuyya v. 
Kasim (5). The facts of that case are very 
different from those of the case now under 
consideration. There the suit was brought 
by the endorsee of a promissory-note made 
by the defendant Kasim, in favour of a person 
who carried on business under the name of 
Watson & Co. The defence was that the 
plaintiff knew that the defendant received no 
consideration for the making of the note, and 
that the principal debtor was Watson & Co. 
It was found that both the plaintiff and 
defendant had dealings with Watson & Co. 
and that they both were interested in keeping 
the business of Watson & Co., afloat. The 
evidence showed that all three parties were 
present when the note was drawn up and 
that the note was then and there endorsed 
to the plaintiff. It was proved that the plain- 
tiff knew that Watson & Co. was in want of 
funds to discharge a debt owing to an Ice 
Company and that he also knew that Watson 
& Co. was indebted to the defendant. 

Here there was ample material for the 
conclusion that there was at least an implied 

(5) 13 M0172, 
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contract between the endorsee and the 
maker of the nota that the latter should bə 
regarded as surety and not as principal debtor. 
I do not take the judgment as laying down 
that the plaintiff was debarred from treating 
the defendant as principal debtor merely 
because he was aware that he was in fact a 
surety. The plaintiff had much more than 
bare notice of this fact. He was present when 
the other parties drew up the note; he was 
practically a party to the transaction and 
discounted the note on the spot and his 
conduct amounted to an acceptanca of a 
proposal that the defendant should be dealt 
with as a surety only. 

If the learned Judge, however, intended 
to lay down the proposition that mere 
knowledge of the defendant’s position was 
sufficient to preclude the plaintiff from treat- 
ing the defendant asa surety, I am unable 
to follw him. In my opinion he could not be 
so precluded in the absence of evidence, 
proving thab there was a contract under 
which he was bound to treat the defendant 
as a surety. 

On the second point for determination I 
am of opinion that Bellew failed to establish 
that his legal position towards the plaintiff 
Bank was that of a surety for Cassanello. 
In view of this finding it is nnunecessary to 
discuss the question of the effect of the 
Bank's dealings with Cassanello subsequent 
to the maturity ofthe bill. All that is claimed 
is that the Bank’s dealings with Cassanello 
operated to discharge Bellew’s liability as a 
screty. It is found, however, that he is not 
a surety, but the principal debtor. 

I would dismiss the appeal with costs. 

Piggott, 0. J, C.—I entirely concur in the 
decision arrived at by my learned colleague 
and in the reasoning by which it is supported. 
The plaintiff Bank was not bound to pay 
money except upon such contract as its agents 
might think proper, and the form of contract 
actually entered into was one under which 
the defendant Bellew was liable as a principal 
debtor. ‘There is no evidence that Bellew 
ever represented toany authorised agent of 
the Bank that he understood himself to be 
entering into the transaction merely as a 
surety for Cassanello, much less that any 
agent of the Bank ever intimated to Bellew 
that his position as a mere surety was under- 
stood and accepted. The subsequent dealings 
of the Bank’s agents with Cassanello are not 


even evidence that they knew at the tim® 
when they paid this bill that the entir® 
consideration went to Cassanello and not tO 
Bellew ; they are at most evidence only that, 
upon such knowledge as they possessed after 
the bill had become due, they thought it equit- 
able to try and obtain payment from Cas- 
sanello before exercising their legal rights as 
against Bellew. He is not entitled to plead this 
subsequent conduct on the part of the agents 
of the plaintiff Bank as releasing him from 
his liability as a principal debtor under the 
terms of his contract. There is some evidence 
that the agents of the Bank knew when they 
paid this bill that thetransaction was primarily 
for the benefit of Cassanello, but I have grave 
doubts whether this evidence should be accept- 
ed as proving that they knew that Bellew 
was to receive no consideration at all’ In any 
case, I agree with my learned colleague that 
proof of such knowledge on the” part of the 
agents of the Bank would not be sufficient to 
reduce Bellew’s liability to that of a surety, 
in the absence of some further evidence from 
which the Court might at least presume that 
Bellew received from some authorised agent 
of the plaintif Bank an assurance that he 
would be treated as such. I find no such 
evidence in this case, and, therefore, concur in 
dismissing this appeal with costs. 
Appeal dismissed. 





(s. 0. 14 0. W. N. 1034; 12 0. L. J. 272.) 
PRIVY COUNCIL, 
APPEAL FROM THE ALLAHABAD Hrena COURT. 
July 25, 1910. 

Present: —Lord Atkinson, Lord Shaw, 
Sir Arthur Wilson and Mr. Ameer Ali. 
BHORA THAKUR DAS AND OTHERS — 

PLAINTIFES — APPELLANTS 
versus 
COLLECTOR or ALIGARH AND OTHERS — 


Devenpants—-Reseonp ants. 

Mortgage—Construcstion of bond—Condition that 
mortgagee was to pay revenue—Liability of mortgagee 
to pay enhanced revenue—Purchase of one of two 
properties mortgaged in execution of prior mortgage 
decree—Liability of the other property jor entire mort- 
gage debt-—Right of purchaser to redeem by paying 
proportionate amount. i 


Under t¥e terms of a usufructuary mortgage bond, 
the mortgagee was to realise the rents and profits and 
pay therewith the Government revenue which was 
separately assessed on the two properties mortgaged, 
and out of the balance left he was to retain a certain 
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sum for his interest and to pay the mortgagor a 
certain yearly sum as malikana, The bond provided 
that if the Government revenue be enhanced or 
decreased, the mortgagor should be “liable and 
entitled for it and the mortgagee should haye nothing 
to do with it”: 

Held, thatthe mortgagee had undertaken the duty 
of meeting the Government demand and thatthe 
intention of the parties was that if the Government 
revenue was lowered, the mortgagor would receive 
more by way of malikana, whilst if it was enhanced, 
he would be entitled to less; that the mortgagee could 
not be allowed to throw fhe burden of his own laches 
on the property for which the revenue was not paid 
and that any equity that might have been invoked 


Against the mortgagor, who did not seek redemption, 


did not arise against the purchaser of the equity of 
redemption, 

When a mortgagee of two properties purchases one 
of them in execution of adecree obtained by him 
ona prior mortgage, the other property continues 
liable for the entirety of the mortgage-debt, anda 
purchaser of the equity of redemption in snch pro- 
perty cannot be allowed to redeem it on payment of 
a proportionate share of the debt. 


Consolidated appeals from two judgments 
of the Allahabad High Court, dated April 10, 
1906, reported at 28 A. 593. 

Messrs. L. DeGruyther K. C. and B. Dube, 
for the Appellants. 

Messrs. G. E. A. Ross and Dunne, for the 
Respondents. 

‘ Judgment. 

Mr. Ameer Ali—_These two appeals, which 
have been consolidated by an Order of His 
Majesty in Council, arise out of a suit for 
redemption brought by the appellants in 
the Court of the Subordinate Judge of Aligarh 
in the United Provinces. 

The property in suit, a 6-b’swa share of 
Mouzah Agrana, was, with an 11-biswa 
share of Mouzai Kachaura, mortgaged in 
January 1870, by Mr. William L. Gardiner to 
one Bakhshi Nand Kishore, since deceased, 
forasum of Rs. 5,000. Under the terms 
of the mortgage the mortgagee was to have 
possession of the mortgaged properties, 
realise the rents and profits and pay there- 
with the Government révenue which was 
separately assessed on the two shares. Oat 
of the balance he was to retain Rs. 600 for 
the interest on the loan and pay the mort- 
gagor a yearly sum of Rs. 2,400 as maldkana 
or proprietor's allowance. In view of settle- 
ment proceedings in progress at the time, 
the deed further provided that “if at the 
recent settlement the Government revenue, 
which is paid at present, is enhanced or 
decreased to some extent, I (meaning the 
mortgagor) shall be entitled and liable for 
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it, and the mortgagee shall have nothing to 
do with ib.” 

As a matter of fact, the revenne respec- 
tively assessed on two properties was enhanced, 
in the case of Kachaura by Rs. 895; in that 
of Agrana by Rs. 469. 

On 20th: December 1878, the equity of 
redemption in Agrana was acquired by the 
predecessor-in-title of the appellant who 
afterwards sued and obfained a decree for 
the apportionment &t the malituna due in 
respect of the 6-biswa share of Agrana. Ad- 
mittedly, the pluintiffs-apppellants have 
since received from Nand Kishore or his 
representatives the malikana for Agrana less 
the enhanced amount of the Government 
revenue assessed on it. 

William Gardiner appears to have executed 
in 1868 a simple mortgage of Kachaura in 
favour of Nand Kishore and another, who in 
1878 purchased the property in execution of 
a decree on their mortgage. They obtained 
possession, however, of only 11-brswa share 
under a decree of the Court. 

In the present suit the appellants seek 
to redeem Agrana upon payment of a pro- 
portionate share of the Rs. 5,009; their 
contention being that as Nand Kishore 
purchased one of the properties on which 
the mortgage-debt was sécired, if was 
pro tanto satisfied and Agrana was only 
liable for the share legitimately chargeable 
on ib. As Kachaura was sold and purchased 
by Nand Kishore in execution and part 
satisfaction of « decree obtained on the prior 
mortgage of 1868, the Courts in India properly 
overruled the appellants’ contention which 
has not been pressed before this Board. 

Agrana, therefore, is now liable for the 
entirety of the mortgage debt. But the 
defendant, the Collector of Aligarh, represent- 
ing the estate of Nand Kishore, among other 
pleas, urged that the mortgagee had from 
the date of the enhancement up to the time 
of his purshase paid the additional revenue 
assessed on Kachaura for which the mort- 
gagor had made himself liable, and he was 
consequently entitled to tack on tə the mort- 
gage debt the amounts so paid, with interest 
from 1873 to 1878. 

This claim was disallowed by the Court 
of first instance whose judgment was 
affirmed by the District Court. In second 
appeal by the defendant the Hish Court of 
Allahabad has taken a different view. It has 
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held upon the construction of the clause in 
the mortgage bond relating to the liability 
of the mortgagor in case of enhancement of 
Government revenue, that, as the mortgagor 
did not fulfil his promise to pay the enhance- 
ment, and that consequently the mortgagee 
had himself to pay the enhancement to save 
the property from being proceeded against for 
arrears of Government revenue, the defendants 
were entitled to the agnount of Rs. £95.15-9 
which they paid from 1873 to 1878 inclusive, 
with interest, The accounts taken on this 
basis have swelled the amount payable by the 
appellants in order to redeem Agrana to 
over Rs. 50,000. 

Their Lordships regret they cannot concur 
with the learned Judges of the High Court 
either in the construction of the clause under 
reference or in the view they have expressed 
regarding the liability for the payment of 
the enhanced amount of the assessment on 
Kachaura. The mortgage bond provided that 
the mortgagee should, like the mortgagor, 
remain in possession of the mortgaged pro- 
perties during the term of the mortgage, and 
“pay the Government revenue of his own 
authority.” He had thus undertaken the 
duty of meeting the Government demand. 
The provision was as much for his own 
safety as that of the mortgagor. The con- 
dition as to mutation of names may ba taken 
to have been duly carried out and his name 
placed on the Collector’s Register as mort- 
gagee in possession. The demand for payment 
of Government revenue would, in the ordinary 
course, be made upon him, 

The malixana had been fixed on the basis 
of the existing revenue on the two properties ; 
but as settlement proceedings were pending 
which involved a possibility of a modification 
in the assessment, the parties provided that 
in case of reduction the mortgagor should 
have the benefit, whilst in caseof enhancement 
the liability should be his. In other words, 
if the assessment was lowered, he would 
receive more by way of malikana, whilst if it 
was enhanced he would be entitled to less. 

Their Lordships do not understand that 
the mortgagor, by the clause under reference, 
agreed to pay year by year separately the 
enhanced amount to meet the Government 
demand, or that the clause in any way 
altered the liablility of the mortgagee in 
possession to pay the Government revenue 
assessed on the mortgaged properties. The 
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conduct of the mortgagee in respect of 
Agrana may be taken as affording some 
indication of the meaning the parties attached 
to the clause. After the decree for the 
apportionment of the malzkana in respect of 
Agrana, he invariably deducted the additional 
amount of the assessment from the sum 
payable to the appellants. Instead of taking 
the same course with regard to Kachaura, he 
appears to have paid to the mortgagor the 
whole malikana less the share payable for 
Agrana. ` 

In their Lordships’ judgment the principle. 
on which the learned Judges of the High 
Court have based their view of the rights of 
the parties isnot applicable to the circum- 
stances of the present case. Tt was the plain 
duty of the mortgagee to pay the Government 
revenue for both properties; in one case he 
took care to protect himself by deducting 
the enhanced revenue from the malikana ; 
in the other he omitted to do so, Whatever 
the reason, he cannot be allowed now to 
throw the burden of his own laches on Agrana, 
In the present suit it is not the mortgagor 
who is seeking to redeem the property; aud 
it seems to their Lordships that any equity 
that might have been invoked against him 
does not arise as against the plaintiffs. 

On the whole their Lordships are of opinion 
that the decree of the High Court, dated 
the 10th April 1906, in Second Appeal No. 265 
of 1904, should be affirmed, and the decree 
of the High'Court of even date in Second 
Appeal No, 298 of 1904, should be discharged, 
and in lieu thereof it should be ordered that 
the accounts between the parties should be 
taken on the lines laid down by the District 
Judge in partial modification of the Order 
of the Court of first instance. And their 
Lordships will humbly advise His Majesty 
accordingly. 

Their Lordships think that, in the circum- 
stances, the parties should bear their 
respective costs before this Board and in the 
High Court. 

Solicitors: Messrs. Barrow, 
Nevill, for the Apellants. 

The Solicitor, India Office, for the Respond- 
ents. e 
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PEARY MOHAN MAITI Vv, SREENATH CHANDRA MAITI. 


(s. c. 14 C. W. N. 1046.) 
CALCUTTA HIGH COURT. 
Second Cryin Arrear No, 160 or 1907. 
August 25, 1908. 

Present:—Mr. Justice Doss. 
PEARY MOHAN MAITI AND orpers— 

DEPENDANTS—A PPELLANTS 

versus 

SREENATH CHANDRA MAITI Anp 


OTHERS— PLAINTIFFS ——RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 58-—-Attesta- 
tion—Ewecutant, if good attesting witness —Evidence 
Act (I of 1872), ss. 68, 69, 70. 

An executant of a document, which is required by 
law to be attested, cannot be brought within the 
category of an attesting witness, even though he may 
have been present at its execution, nor is his evidence 
the evidence of an attesting witness. x 

Bryan v. White, 2 Robertson 315 at p. 317, Sharpe 
v. Birch, L.R. 8 Q. B. D. 111; 51L. J. Q. B. 64; 45 L. 
T. 760; 30 W. R. 428; 46 J. P. 246; Wright v. Tatham, 
1 Ad. and El. 3 at p. 28; 3 A. L. J. Ex. 66; 3 N. & M. 
2€8; Freshfield v. Read, 9M. and W. 404, Seal v. 
Claridge, L. R.7Q.B. D. 516; 50 L. J. Q. 816; 44 L. 
T. 501; 29 W. R. 598, relied on. 

Jogendra Nath v. Nitai Churn, 7 O. W. N, 885, 
distinguished. 

The admission of execution of a bond by a party to 
it is receivable in proof of execution of the document 
by himself. 


Appeal from the decree of the Sub-Judge 
of Midnapore, dated October 25, 1906, 
modifying that ofthe Munsif of Tamluk, date 
March 23, 1906. ` 

Babu Boido Nath Dutt, for the Appellants. 

Babus Jogesh Chandra Roy and Troylukho 
Nath Ohakravarti, for the Respondents. 

Judgment.—This appeal arises out 
of a suit to enforce a registered mortgage 
bond. It was executed by five persons and 
signed by fonr attesting witnesses. One of 
the executants, viz., defendant No. 2 was 
also the scribe of the document. The suit 
was contested by defendants Nos. 6 to 13, 
who are subsequent purchasers of the mort- 
gaged properties. The other defendants, viz., 
defendants Nos. land 2 who executed the 
‘mortgage bond and defendants Nos. 3 to? who 
are the representatives of the three remaining 
executants, did not appear. 

The contesting defendants, in their written 
statement, said that they did not know any- 
thing about the mortgage bond and further 
that they did not admit that the bond was 
executed in good faith or that consideration 
money was paid. 

The first issue raised was “Is the mortgage 
bond in suit a bona fide transaction for valu- 
able consideration.” The two other issues 


related to the title of the contesting de- 
fendants and to the question of interest, 
No issue was raised as to the execution of the 
bond. 

The only witness examined in the case 
on behalf of the plaintiff was the defendant 
No. 2. No evidence was adduced on the other 
side. 

The Munsif relying upon the deposition of 
this wilness held that the mortgage bond was 
a bona fide transaction, and that the considera- 
tion was paid. 

Defendants Nos. 8 to 13 appealed from 
this judgment to the Subordinate Judge 
and raised only two points before him, First, 
that the Munsif was wrong in rejecting their 
prayer for time, which, however, has been 
found against them, and the second, “ that the 
mortgage bond has not been legally proved 
against them,” 

As regards this latter point, the learned 
Subordinate Judge in his judgment says 
“He” (i.e, the defendant No. 2) “wrote his 
name as scribe in the bond and also wrote 
his name asan executant, sə as he may be 
called a witness to the bond, so far as 1e- 
gards the other defendants in this case” and 
then he goes on to say “although he 
may not be a witness as regards his own exe- 
cution,” 

Relying on the case of Jogendra Nath v. 
Nitai Churn (1), he has held that the scribe 
in this case is a competent witness in the 
sense that he may properly be regarded as an 
attesting witness. 

He was, however, of opinion that as against 
defendant No, 2 himself, his own admission 
as to execution of the bond was not relevant 
and he accordingly directed that the name of 
defendant No. 3 should be expunged from the 
decree. 

Defendants Nos. 8 to 13 have appsaled to 
this Court and on their behalf it has been 
contended that the learned Subordinats Judga 
is in error in holding that defendint No, 2 
could ba regarded as an attesting witness, | 
think this contention is sound. The word 
“attestation” means that the persons shall bs 
present and see what passes, and shall, when 
required, bear witness to the facts [Bryan 
v. White (2); Sharpe v. Birch (3)). Th ereal 

(1) 7G. W. N. 385. 

(2) 2 Robertson 315 at p. 317. 


(3) (1882) L. R. 8 Q. B. D. 1114; 517, 7 


l B. 64 
45 L. T. 760; 8 W. R. 428; 46 J. P. 246, 
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and essential objects of attestation, in cases 
where the law requires a document to be 
attested, is protection against forgery, force, 
fraud or undue influence. Wigmore on Evi- 
dence, Vol. ILI, p. 1283. In Wright v. 
Tatham (4), Tindal, U. J., thus stated the 
object of. the law in requiring a Will to be 
attested, “the statute intending that three 
witnesses should be in the nature of grounds 
or securities to protect him in the execution 
of his Will against forea or fraud or uadue 
influence.” This object can hardly be at- 
tained, unless indeed the document be attested 
by some independent person, nob a party to 
the transaction [see Freshfield v. Read (5) |. 
In Seal v. Olaridge (6), Lord Selborne, L. C., 
observed: “Tt” ie, the attestation, “ im- 
plies the presence of some person, who standa 
by but is not a party to the transaction.” It 
is on this principle that it has been held, in 
the case of documents required by law to ba 
attested that even testimony of parties to the 
document cannot dispanse with the necassity 
of calling the attesting witness. See Petru 
v. Wilson (7), Fletcher v. Perry (8), Kayser 
v. Sichel (9), Van Dyne v. Thayre (10), Wil- 
loughby v. Carleton (11). In Van Dyne v. 
Thayre (10), it was expressly decided by the 
Supreme Court of New York that the obligor 
of a bond cannot prove the execution of it 
by his co-obligors, unless at least one attest- 
ing witness has been called, or his absences ac- 
counted for. 

In Jogendra Nath v. Nitai Churn (1), the 
scribe was rightly held to be an attesting 
witness because he was found to have not 
only written the bond, but also to have seen 
the execution of it, and ‘what is most impor- 
tant, was himself no party to it. 

Tt is quite clear, therefore, that defendant 
No. 2 could nut, under the law, ba brought 
within the category of an attesting witness, 
even though he may have been present at 
the execution of the bond, nor is his evidence 
the evidence of an attesting witness. 

Section 68 of the Evidences Act provides 

(4) (1834) 1 Ad. & EL 3 at p, 28; 3 L. J. Bx. 63; 3 
N. & M. 268. . 

(5) 9 M. & W. 404, 

(6) (1881) L. R. 7 Q. B. D. 516; 50 L. J. Q. B. 316; 
44 L. T. 501; 29 W. R. 598. - 

(7) 104 Ala. 157; 16 Sonth 143. 

(8) 23 S. E. 824, 

(9) 34 Barb 84. 

(10) 19 Wend. 162. 

(11) 9 Jones 136. 


‘ 


that where a document is required by law 
to be attested (a mortgaga bond is by section 
58 of the Transfer of Property Act raquired 
to be attested), ib shall not b3 used as evi- 
dence until one attesting witness ab leash has 
been called for the parpose of proving its 
execution, if there be an attesting witness 
alive and subject to the process of the Court 
and capable of giving evidence. If then 
one or more of the attesting witnesses to the 
bond in question are alive and subject to the 
process of the Court and capable of giving 
evidence one of them at least mu3t be called 
to prove its execution before any other evi- 
dence can be received. But if no such atb- 
testing witness be available it is then and 
then only that the evidence of defendant No. 2 
may ba received in proof of the execution 
and attestation of the bond under section 69 
of the Ac. 

Tam unable to agree with the learned 
Subordinate Judge in his wiew that the 
admission of execution of the bond by the 
defendant No. 2 himself is not receivable 
in proof of such execution and I think he 
has overlooked the provision of section 70 of 
the Evidenca Act. 

The execution and attestation of the bond 
having, therefore, nob bean proved in the 
mode required by law the case must go back 
to the learned Subordinate Judge who shall 
send it down to the firat Court for taking 
the evidence of an attesting witness if pro- 
duced by the plaintif and for a finding on 
such evidenee as to the exezution and attesta- 
tion of the mortgage bond or, if no attesting 
witnes3 is produced, for a finding whether or 
not any attesting witness is, alive and subject 
to the process of the Court and capable of 
giving evidence. The learned Subordinate 
Judge should also report his own finding on 
those points, 

The appeal will remain on the file of 
this Court. The question of costs will be 
considered at the final hearing. 

[The lower appellate Court having duly 
caused the evidence to ba taken as directed 
by the Court of first instance and sent up 


its findings on the entire evidence, the High 


Court (Brett and Sharf-ud-din, JJ.) disposed 
of the appe&l finally on 3rd Decamder 1902 
in the following terms. 

The case having gone back through the 
lower appellate Court tothe Court of first 
instance, an attesting witness who appears 


. 
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to be the only one of those whose names 
appear on the bond, who is now alive, has 
been examined and the result of his examin- 
ation has been considered by the Court of 
first instance and the lower appellate 
Court. The conclusion at which the lower 
pellate Court has arvivedis that that evidence 
is- sufficient with the evidence on the record 
to prove that the mortgage bond was duly 
executed by all the persons whose names ap- 
pear on that bond as executors. That 
being so, there is no reason to interfere with 
the findings and decree of the lower ap- 
,pellate Court. The appeal is, therefore, dis- 
missed with costs’’]. 


Appeal dismissed, 





“ALLAHABAD HIGH COURT. 
Seconp Civiu Appear No. 100 or 1910, 
July 19, 1910. 

Present:—Mr. Justice Karamat Husain. 
PARTAP SINGH—DEFENDANT-——ÅPPELLANT 
VETSUS 

EKEWAL RAM—-PLAINTIRF-—RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 177—-Proprietary 
title—Defendant pleading to hold the land as khudkasht 
and not as shiikmi==Appoal to District Judge—Juris- 
diction, 

In a suit for ajectment, the defendant pleaded that 
he held the land as khudkasht and not as shikmi from 
the plaintiff. The claim was decreed against him. 
He appealed and raised the same question as in the 
Court of first instance: Held, that the question was 


one of proprietary title and an appeal lay to the Dist- 
rict Judge. 


Dal Chand v. Sham Lal, 2 A. L. J.176; A. W. N. 
(1905) 46, followed. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated 10th of 
January 1910, 


Mr. M. L..Agarwala (with him Mr. Mangal 


` Prashad Bhargava), for the Appellant.’ 


Judgment.—the land in question 
was the occupancy holding of one Shib Dayal. 
On his death, Kewal Ram, the plaintiff in 
the present suit, under section 22 of the 
Agra Tenancy Act, applied for entry of his 
name as occupancy tenant. The first Court 
refrained from directing the entry of Kewal 
Ram’s name because the zemindar Partap 
Narain had wrongfully taken possession of 
the land. Kewal Ram appealed to the 
Collector who directed that the name of 
Kewal Ram be entered as occupancy tenant 
in place of Shib Dayal deceased, On the 
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strength of that entry, Kewal Ram instituted 
a suit against Partap Singh for ejectment on 
the allegation that Partap Singh was his 
sub-tenant. One of the pleas taken in defence 
was as follows: “Shib Dayal was the occupancy 
tenant of the land from which the defendant 
is sought to be ejected. He died in April 1907, 
childless and without leaving any heir. The 
answering defendant took the land under his 
own cultivation without the plaintiff’s consent 
and got another plot No. 1313 comprising 6 
biswansts of land to be cultivated by another 
tenant. The answering defendant is in pos- 
session of the holding as an owner of 
khudkasht land. The plaintiff is not com- 
petent to seek ejectment.”’ One of the issues 
framed by the Court of first instance was:— 
“Whether the relationship of landlord and 
tenant exists bebween the parties.” The 
Court of first instance decreed the claim. 
The defendant appealed and the first plea in 
the memorandum of appeal presented to the 
lower appellate Court was as follows:— 
The plaintiff zemindar is in possession by 
right of proprietorship. The respondent has 
not proved that the appellant is his sub- 
tenant. The lower appellate Court affirmed 
the decree of the Court of first instance. 
That Court in its judgment observes: “This 
appeal must be dismissed on the preliminary 
objection that there is no issue of proprietary 
title in question. The plaintiff-respondent 
did not deny that the défendant-appellant is 
the zemindar of the holding in question. The 
only point is whether the defendantis in 
possession in his capacity as landlord or in 
the capacity of a sub-tenant of his occupancy 
tenant, the plaintiff. At the same time, the 
form in which the suit was brought was very 
misleading and plaintiff apparently suppressed 
the fact that the defendant was the zemzndar, 
For this reason, the appeal is dismissed.” 
In second appeal, it is contended on behalf 
of the defendant-appellant that as a question 
of proprietary title was in issue in the Court 
of first instance and also in appeal, an 
appeal lay to the District Judge and the 
learned Judge was wrong in dismissing the 
appeal on the preliminary point. In support 
of this contention, reliance is placed on the 
ease of Dal Chand v. Sham Lal (1). This 
case fully supports the contention of the 
appellant F, therefore, allow the appeal, set 
aside the decree of the Court below and send 
(1) 2A. L, J. 176; As W. N, (1905) 6, * 


"438 
DIRGPAL SINGH V. SURAT UPADATA, 


back the case under Order XLI, Rule 23, to 
the Court below for decision on the merits. 
Costs to abide the event. 

Case remanded. 





ALLAHABAD HIGH COURT. 

Seconp Civit Appgat No. 1030 or 1909. 

June 10, 1910. , 
Present:—Mr. Justice Karamat Husain. 
DIRGPAL SINGH—DEFENDaNT— 
APPELLANT 
versus 
SURAT UPADHIA AND ANOTHER— 

PLAINTIFFS—DEFENDANTS— RESPONDENTS. 

Mortgage of occupancy holding—Void mortgage— 
Mortgagee put in possession—Mortgagor’s right to recover 
possession without paying the mortgage money. 

Where amortgagee ofan occupancy holding has 
been putin possession of the holding by the mort- 
gagor, the mortgagor cannot recover possession, 
without paying.the mortgage money, on the ground 
that the transfer is void. 

Fasih-ud-Din v, Karamat-Ullah, A.W. N. (1888)128, 
Jijibhai Laldas v. Nagji Gulab, 11 Bom. L. R. 695; 
8 Ind. Cas. 761, followed, 

Dipan Rai v. Ram Khilawan Rai,7 A. D.J. 330; 
82 A. 388;6 Ind. Cas. 657, distinguished. 

Second appeal from the decision of the 
Subordinate Judge of Ghazipur, dated the 
17th of July, 1909. 

Mr. Muhammad Ishaq Khan, for the Appel- 
lant. 

Mr. Govind Prashad, for the Respondents. 


Judgment.—tThe facts are these: 
Musammat Daulta Kuer, mother of the 
plaintiff, mortgaged the property in suit to 
the defendant while the plaintiff was a 
minor. The plots mortgaged were 18, 46/26, 
47/51, 52, 58, 182, 811, 242 and 278, The 
plaintiff's case was that his mother, without 
any authority or legal necessity, mortgaged 
the property to the defendant for no con- 
sideration and that the . mortgage of the 
properties, which were occupancy holdings, 
was void. He, therefore, claimed possession 
of all the plots. The defence was that the 
plaintiff was bound by the mortgage created 
by his mother. The Court of first instance, 
coming to the conclusion that the mortgage 
was not binding upon the plaintiff, gave him 
a decree for possession of 182, 411, 242 and 
273 and dismissed the suit as to the rest on 
the ground that the plaintiff had no right in 
them. The defendant appealed and the lower 
appellate Court modified the decree of the 
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first.Court in this way that it dismissed th® 
claim for possession of plots Nos. 242 and 
273. That Court came to the conclusion that 
the mortgage executed by the mother of the 
plaintiff was binding on him so far as it was 
executed for a purpose beneficial to the estate 
of the minor. That Court observed that out 
of a sum of Rs. 500, the sum of Rs. 324 was 
ancestral debt and that at least to that 
extent, it was beneficial to the plaintiff. As to 
the other plots that Court was of opinion 
that the plaintiff hád occupancy rights in plots 
Nos. 182 and 311. Regarding plot No. TS, 
that Court observed that the plaintiff held it 
under a permanent lease and tha', therefore, 
he was a non-occupancy tenant. The defen- 
dant comes here in second appeal and two 
pleas are urged before me by his learned 
counsel. The first is that plot No. 18 is as 
much ‘transferable as plots Nos. 242 and 
273, as itis held under a permanent lease 
and that plaintiff’s suit for possession of that 
plot also should have been dismissed. The 
second point is that the plaintiff, after 
delivery of possession of the two plots of 
occupancy holding and after receiving the 
money, should not be allowed to take the bene- 
fit of his own wrong and to sue for recovery 
of possession of these plots without paying 
the mortgagemoney. In support of this pro- 
position, the learned counsel relies on the case 
reported as Fasth-ud-din v. Karamat-UUahl\(1), 
in which the uwner of the sir in dispute, after 
selling itand putting the vendee in possession, 
sued for possession of the sir without tendering 
that portion of the purchase money which was 
the price of the str. A Bench of this Court in 
dismissing his claim observed: “We are here 
administering the law and are bound to 
administer the law, as far as we can, accord- 
ing to equity and good conscience andit seems 
to us that if we were to pass a decree in 
favour of the plaintiff, we would be violating 
every principle of equity and good conscience,” 

The learned Vakil for the respondent, in 
reply to the first contention, argues +hat 
when plot No. 18 has been found to be 4 non- 
occupancy holding, it is as much non- 
transferable as the occupaney holding. I. 
am of opinion that the contention of the 
learned counsel for the appellant in this 
respect is right. When the plot is found to . 
be land held under a permanent lease and 


when it is situated in the districtof Ghazipur, 
(1) A. W. N. (1888) 128, : 
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the plaintiff must be deemed to be a perma 
nent tenure-holdsy and his interest is 
transferable under the provisions of section 
20 (2) of the Tenancy Act. 

The argument of the lenrned Vakil for 
the respondents relating to the second point 
is that under the authority of Dipan Rar v. 
Ram Khilawan Rat (2), the plaintiff is 
entitled to recover possession without paying 
the mortgage-money. 

In my opinion the ruling relied on has no 
application to the facts of the present case. 
In the case relied on, a mortgagee of sir 
land, to whom possession was not delivered, 
instituted a suit to recover possession or to 
recover the mortgage money and it was held 
by a Bench of this Court that he was entitled 
to neither. In the case before me, the mort- 
gagor, after putting the mortgagee into 
possession of the occupancy holding, is seeking 
the assistance of the Court to recover posses- 
sion without paying the mortgage debt. He 
is not, in my opinion, entitled to any help 
from the Court. In addition to the case 
relied on by the learned counsel for the appel- 
lant, there is another case reported as Jajibhat 
Taldas v. Nagji Gulab (3) in which the 
transferor after putting the transferee-into 
possession came into Court and asked for 
possession of the property on the ground 
that the transfer was void and the Court 
decreed the claim only on the terms of 
plaintiff’s refunding the money he had 
received from the defendant, on the principle 
that he who seeks equity must do equity. 

For the above reasons, I allow the appeal, 
set aside the decrees of the Courts below and 
dismiss the plaintiffs suit with costs, 
including in this Court fees on the higher 
scale. 

This will not disentitle the plaintiff to 
redeem or to sue for any other relief which 
he may be advised to seek. 


Appeal allowed. 
(2) 7A. L. J. 380; 82 A. 888; 5 Ind. Cas. 557. 
(8) 11 Bom. L. R. 693; 8 Ind. Cas. 761. 
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ALLAHABAD HIGH COURT. 
Secoyp Crvin Appean No 1145 or 1949. 
July 13, 1910. 
Present:—Mr. Justice Chamier. 
RAM LAL AND OTHERS—P LAINTIPPS — 


APPELLANTS 
verSus 
RAM LAT AND OTHERS— DEFENDANTS —- 
RESPONDENTS. 
Pre-emption — Wajib-ul-arz — Construction — Two 


classes of pre-emptors—The first class of pre-emptors not 
claiming pre-emption—Suit by second class of pre 
emptors. 

The Wajib-wl-arz of a village gave right of pre- 
emption to real brothers and nephews, and after them 
to the person or persons who would inherit the pro- 
perty from the vendor in default of real brothers and 
nephews. The vendor had two nephews but they 
did not claim the right to pre-empt. 

Plaintiffs, who sued for pre-emption, were entitled 
to succeed to the vendor’s property in default of real 
brothers and nephews: 

Held, that plaintiffs wereentitled to pre-empt. 

The Wajib-ul-arz should be construed as providing for 
twoclasses of pre-emptors, namely, (1) real brothers or 
nephews and (2) the persons who would inherit the 
property from the vendor in' default of real 
brothers and nephews. If no person in the first class 
claims pre-emption, the right devolves on any person 
in the second class. 

Second appeal from the decision of the 
District Judge of Mainpuri, dated 19th of 
August 1909. 

Dr, Satish Ohandra Banerji, for the Appel- 
lants. : 

Dr. Taj Bahadur Sapru (with him Hon'ble 
Mr. Motilal Nehru), for the Respondents. 

Judgment.—this is an appeal by the 
plaintiffsin a suit for pre-emption based upon 
a wajib-ul-avz, which gives the right to pre- 
empt first to fall brothers and nephews, and 
after them to the person, on whom the in- 
heritance will devolve: Bhai bhatija hagigi ke 
bad jisko warasat pahunchegi wuh pawega. 
The vendor has two nephews, Lachhman Das 
and Param Sukh. But they witnessed the 
deed of sale and do not claim pre-emption of 
the property. In the absence of these two 
nephews, the nearest heirs are the plaintiffs, 
who are first cousins, once removed, of the 
vendor. The first Court decreed the claim 
subject to the payment of Rs. 3,800. The 
lower appellate Court agreed with the first 
Court that the real consideration for the sale 
was Rs. 3,800, but dismissed the suit on the 
ground that the plaintiffs had no right to 
pre-empt the property under the wozib-ul arz 
Apart from suthority, I should have said 
that the wajiv-ul-crz should be construed as 
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providing for two classes of pre-emptors, name- 
ly, (1) real brothers and nephews, and (2) the 
person or persons who would inherit the pro- 
perty from the vendor in default of real 
brothers and nephews, and that if no person 
in the first class claims pre-emption, the right 
devolves upon the person who would be the 
heir of the vendor in default of brothers and 
nephews of the vendor. The word bad 
appears to mein the context to mean “after 
them” or “ failing a claim by them”. Dr, Tej 
Bahadur, on behalf of the vendees respondents, 
relied upon adecision of this Court byDillon,J., 
in Second Appeal No. 776 of 1905, affirmed 
on appeal under the Letters Patent No, 102 of 
1907. The wajib-ul-arz in that case provided 
for three classes of bre-emptors, (1) brothers 
and nephews, (2) first cousins and their sons, 
who were co-sharers in the property, and (3) 
the persons who would be found to be the 
heirs of the vendor. The plaintiff alleged 
but failed to prove that he was the first 
cousin of the vendor. He then tried to make 
out that he was in some way related to the 
vendor. This Court held that that would 
not be enough, and that it was for the plain- 
tiff to prove that he was the first cousin of 
the vendor. Ifhe failed to prove that, he 
should at least have proved that he was his 
next heir, But he did neither and, therefore, 
his claim had been rightly dismissed. That 
decision does not appear to me to touch the 
question raised in the present case, for here 
ib is admitted that the plaintiffs are the 
nearest heirs of the vendor in the absence of 
the two nephews who are in the first class of 
pre-emptors. The Court in the case cited did 
not hold that a claim to pre-empé put forward 
by a person in the 2nd or 3rd clasg could be 
defeated by showing that there was a person 
in the first class who might have claimed 
pre-emption, nor can one wajib-ul-arz be 
construed by reference to other containing 
different provisions. The question is not 
altogether free from doubt, But, in my 
opinion, the wajib-ul-arz in the present case 
provides for two distinct classes of pre-emptors, 
and if no one in the first class claims to pre- 
empt, then the person in the 2nd class who 
is qualified is entitled to pre-empt: in other 
words, the person on whom the inheritanege 
will devolve within the meaning of the second 
clause is the person best entitled after the 
regl brothers and nephews, Upon any other 
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construction, the result will be that in the 
presence of a brother or nephew, no claim to 
pre-empt could be established. J, therefore, 
allow this appeal, set aside the decrea of the 
lower appellate Court with costs here and in 
the lower appellate Court, and restore the 
decree of the first Court. Costs in this Court 
will include fees on the higher scale. 


Appeal allowed, 





CALCUTTA HIGH COURT, 
Reaurar Civiu Appear No, 71 or 1909, 
Angust 24, 1910, 

Present:—Mr. Justice Sharf-ud-Din and 
Mr. Justice Doss. 

KUNJA LAL CHOWDHURY— 

— PLAINTIFFE— A PPRILANT 
versus 
KAILASH CHANDRA CHOWDHURY 
AND OTHERS— DEFEN DANTS— RESPONDENTS. 

Witt—Probate—District delegate—Delegate by Judge 
—Compromise—JVithdrawal of objections by cavyextor— 
Persons who are privies to, if bound by probate—Revoca- 
tion—Fraud—Terms of compromise not to be embodied 
in order but enforceable by action—Infants, if bound by 
compromise—Bar of infant's right—Acquiescence, delay, 
subsequent ratification— Probate and Administration 
Act {VY of 1881), s. 52. 

Where the objector in a probate case withdraws his 
objections by a compromise, the District J udge may 
send the case to his delegate for enquiry and report, 

Proceedings in a Court of probate are proceedings 
quasi-in-rem, and a probate granted in solemn form is 
binding not only on the parties who have appeared or 
have beon formally cited, but also on privies, i. e., 
persons who, being cognizant of the proceedings and 
having an opportunity to intervene, have chosen not 
to da so, 

Wytcherley v, Andrews, L. R. 2 P, and D. 327; 25 L. 
T. 134; 19 W. R. 1015; 40 L. J. P. 57, Newell v, Weeks, 
2 Phillim 224 and Young v, Holloway, (1895) L. R. P. 
87; 64 L. J. P. 55; 11 R. 596; 72 L T 118; 43 W. R. 
429, followed. 

In a contentious proceeding, probate may be granted 
in common form in consequence of a compromise 
between the disputants, resulting in the withdrawal 
of oppositions, and it cannot afterwards be revoked 
except on proof of fraud or circumvention practised 
either upon the Court or upon the parties, 

Nicol v. Askew, 2 Moo. P. C.C. 88, relied upon. 

When a probate is granted in common form by 
reason of a compromise between the parties, the termg 
of the compromise cannot be embodied in the order, 
or made a rule of Court, for the reason that a Court 
of probate cannot in many instances enforce the 
terms. . 

Evans v. Saunders, 80 L. 
Roadnight v. Carter, 3 Sw. 
Christian, L. R. 2 P, and D. 
lowed, 


J. P. M. and A. 184, 
and Tr. 44 and Carrit v, 
18]; 24 L. T 236, fol- 
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But they may be enforced by an action if they are 
otherwise unobjectionable. 

Althongh a probate, obtained in common form ag 
the result of a compromise, is binding upon the parties 
to the compromise, it is not binding upon those who 
are not parties to it, even though they may have been 
cognizant of the former proceedings. 

Wytcherley v. Andrews, L. R. 2 P. and D. 327; 
25 L. T, 134; 19 W.R? 1015; 40 L. J. P. 57, referred to. 

When the terms of a compromise are agreed to 
by the parties who are sui juris, the Court of probate 
willnot make an order binding the infants to the 
terms of the compromise. 

Norman v, Strains, L. R. G P. D. 219; 60 L. J. P. 89; 
45 L. T. 191; 29 W. R. 744, relied on, 

Although an infant has aright in such cases to 
apply, after he comes ofage, for revocation of a pro- 
bate obtained by consent, yet he may be debarrefl by 
acquiescence and delay for a long time or by subse- 
quent ratification of the disposition of the Will from 
putting the executor to the proof of the Will in solemn 
form or from contesting its genuineness. 

Hoffman v. Norris, 2 Phillim 280 note and Mohan 
v. Broughton, (1900) L. R. P, 56; 69 L. J. P. 20; 82 L. 
T. 29; 48 W. R. 371, referred to. 


Appeal from the decree of the District 
Judge of Tipperah, dated July 6, 1909. 

Moulvi Syed Shamsul Huda and Babu 
Sasa Dhar Roy, for the Appellant. 

Judgment. 

Doss, J.—This appeal arises out of an 
application under section 50 of the Probate 
and Administration Act for revocation of the 
probate of the Will of one Raj Chand Chow- 
dhury. The facts are shortly these:—There 
were two brothers Keshav Chandra Chow- 
dhury and Raj Chandra Chowdhury. Keshav 
had two sons, Kailash and Tara Prasanna. 
Raj Chandra, the alleged testator, made a Will 
on the Sth Jnly 1896 whereby he bequeathed 
all his properties to his nephews, Kailash 
and Tara Prasanna. He died four days 
afterwards leaving behind him a widow, 
Dayamayi and a daughter, Nrityamayi. Nrit- 
yamayi, who is still alive, has two sons, 
Behary Lal Chowdhury and Kunja Lal 
Chowdury. On the 2nd October 18986, 
Kailash and Tara Prasanna applied for pro- 
bate of the Will; whereupon, besides the usual 
notices, special citations were issued to the 
widow and daughter of the testator, as also to 
Behary Lal who was then adult. Onthe 3rd 
March 1897, the widow represented to the 
Court that a compromise had been effected 
with the applicants for probate and as gaardian 
on behalf of Kunja Lal who was then a minor, 
she prayed that thecompromise be sanctioned. 
No formal order, however, was passed on that 
petition. On the LOth March, the petitions of 
compromise were filed by both parties, where- 
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upon the Court passed the following order: 
“Compromise has been effected, petitions of 
this day of both sides and petitions of Nritya- 
mayiand her sons read. The case of the 
objector, therefore, dismissed in accordance 
with the compromise petition. The case 15 
ex parte and now goes‘ to third Subordinate 
Judge for enquiry and report. ° The third 
Subordinate Judge accordingly recorded the 
evidence of the witnesses examined on behalf 
of the applicants for probate, and being of 
opinion that the Will had been proved, for- 
warded the records to the District Judge 
with a recommendation that the probate 
might be granted. On the 22nd March, the 
District Indge formally granted probate of 
the Will. On the 3rd December 1907, the 
petitioner filed the present application for 
revocation of the probate on the ground that 
the Will was not genuine, and that the com- 
promise was collusive, fraudulent and seri- 
ously injurious to him. The District Judge 
had rejected the application on the ground 
thatthe petitioner hadfor 4 or 5 years ac- 
quiesced inthe disposal of the property ac- 
cording to the terms of the Will and the com- 
promise and also on the ground of estoppel. 
From this order the petitioner has appealed 
to this Court. 


It has been contended on his behalf that 
the probate ought to be revoked because, it is 
said, that the District Judge acted irregular- 
lyin sending down the case to the third 
Subordinate Judge, who exercised the powers 
of a District delegate for enquiry and report. 
I am of opinion that the contention is unten- 
able. Section 52 of the Probate and Adminis- 
tration Act contains by implication ample 
warrant for the delegation, only partial in this 
ease, of his functions by the District Judge 
to his delegate. But quite apart from this, 
it is conceded that the District Judge did not 
act wléra vires in adopting the procedure he 
did. Therefore, if the petitioner was a party 
to the probate proceedings and the compro- 
mise, he is bound by the terms of the com- 
promise which authorised the applicants to 
take oub probate in the common or non-c)n- 
tentious form and it is not open to him now 
to turn round and ask for revocation of the 
probate on the ground that there was irregu- 
larity inthe procedure followed in granting 
it. If he was not a party and is not so bound, 
he is entitled to have probate revoked, 
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whether there were defects in the procedure 
or not, 

Therefore, the real question for determina- 
tion is whether the petitioner, Kunja Lal, 
must inlaw be deemed to have been a party 
to the probate proceedings and the compro- 

. mise, 

It is a fundamental rule of law that 
proceedings in a Court of probate ave pro- 
ceedings quasi-in-rem, and that a probate 
granted in solemn form is binding not only 
on the parties who have appeared or have 
been formally cited but also on privies, č. 8, 
persons who being cognizant of the proceed- 
ings and having an opportunity to intervene 
have chosen not to do so. See Hoffman v. 
Norris (1); Newell v. Weeks (2); Duffy v. 
Brady (8); Ratcliffe v. Barnes (4); Wytcherley 
y. Andrews (5); Nistariny Debya y. Brahma- 
mayi Debya (6); Rebells v, Rebells (7). 

“If a person knowing what was passing”, 
said Lord Penzince in Wytcherley v. Andrews 
(5), “was content to stand by and see his 
battle fought by some body elsein the same 
interest, he should be bound by the result, 
and shall not be allowed to re-open the case” 
the reason for the rule, as stated by Sir John 
Nicoll in Newel v. Weeks (2), being that if be 
had been dissatisfied he might have interven- 
ed at any stage cf the proceedings. It was 
accordingly held in Young v. Holloways (8) 
that though the applicant for revocation 
of the probate was cognizant of the pro- 
ceedings in which probate was granted 
and had assisted the plaintiff in the pre- 
vions proceedings, yet as he did not pos- 
sess any interest in the subject-matter at the 
time of the pendency of the previous proceed- 
ings, and could not have intervened therein, 
he was entitled to apply for revocation. See 
oo In re Bhuggobati v. Prasannamayt Dasi 
9 
. Tt may also betaken as settled law, one that 
has been established by a long line of author- 


ities, and indeed recognized by the Privy 

(1) 2 Phillim 230 (Note). 

(2) 2 Phillim 224. 

3 Milward (Irish) 582. 

(4) 2 Sw. & Tr. 486; 31 L. J. P. 61; 8 Jur, (x.s.) 313; 
6 L, T. 658. 

(5) L. R 2P. & D. 827; 40 L. J, P. 57; 25 L. T. 134 
19 W. R. 1015. 

(6) 18 C. 45. 

(7) 2 0. W. N. 100, 

(8) (1895) L. R. P. 87; 64 L. J. P. 55; 11 R. 596; 72 
L. T. 118; 48 W. R. 429, 

(9) 27 0.927; 4 C. W, N. 737, 
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Council as far back as 1837, that in a conten- 
tious proceeding, probate may be granted in 
common form in consequence of a compro- 
mise between the disputants, resulting in the 
withdrawal of opposition, and that it cannot 
afterwards be revoked except on proof of 
fraud or circumvention practised either upon 
the Court or upon the parties. Nicol v. 
Askew (10); Norman v. Strains (11); Erans v. 
Saunders (12); Harvey v. Allen (13); Road- 
night v. Carter (14); Carrit v. Christian (15); 
Warmingham v. Norman (16); Monmohini 
tuha v. Banga Chandra Dass (17); Wytcherley 
v. Andrews (5). In the leading case of Nicol v. 
Askew (10), where probate of a testamentary 
paper in the nature of a codicil had been 
granted. in common form by consent in conse- 
quence of an arrangement between the 
parties, and afterwards one of them applied 
for revocation of the probate on the allega- 
tion that the conditions on which sach con- 
sent had been given had not been complied 
with, their Lordships of the Privy Council 
observed thus:—‘Unless fraud or cireumven- 
tion in obtaining the probate was satisfac- 
torily proved, the admission of the papar to 
probate was conclusive: that though it might 
be true as urged by the -respondents, that the 
proof would not have been allowed to be 
made but upon the conditions of the parties 
concurring in the arrangement for the divi- 
sion of the property, yet that as they were all 
connusant of their interests and acted deliber- 
ately and advisedly, and without fraud, the 
circumstance of the agreement not being 
carried ont as someof the parties contemplat- 
ed, was no ground for varying a decree of 
the Court of probate, which could only be 
reversed upon the clearest proof of fraud and 
circumvention in procuring it.” 

When a probate is granted in common 
form by reason of a compromise between the 
parties, the terms of the compromise cannot 
be embodied in the order or, as is sometimes 
expressed, made a rule of Court, for the 
reason that a Court of probate cannot in 
many instances enforce the terms, Hvane v. 


` (10) 2 Moore’s P, O. C. 88. 

(11) L. R. 6 P. D. 219; 50 H aks 39; 45 L. T. 
191; 89 W, R. 744. 

(12) 80 L, J. P. M. & A. 184, 

(13) 1 Sw. & Tr. 161. 

(14) 3 Sw. & Ty, 421, 

(15) L. R. 2 P. & D. 181; 24 L.T. 236, 

(16) Irish R. 1 Ch. 272. 

(17) 31 C. 357; 8 C. W. N. 197. 
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Saunders (12); Roadnight v. Carter (14); 
Carrit v. Christian (15); Hammond v. Hammond 
(18); but they may, however, be enforced by an 
action if they are otherwise unobjectionable. 
But though a probate obtained in common 
form as the resalt of a compromise is binding 
upon the parties to the compromise, it is not 
binding upon those.who are not parties to it, 
even though they may have been cognizant 
of the former proceedings. A bargain, as 
pointed out by Lord Penzance in Wytcherley v. 
Andrews (5), only binds those by whom they 
are made. Persons, who are willing to stand 
by while a contest is going, are bound by the 


-‘decision of the Court, but they are not 


compelled to abide by a compromise when no 
decision in fack has been come to by the 
Court. 

When the terms of the compromise are 
agreed to by the parties who are sni juris, 
the Court of probate will not make an order 
binding the infants to the terms of the com- 
promise. In Norman v. Strains’ (11), Sir 
James Hannen said: — Tam extremely unwil- 
ling, without knowing the circumstances, to 
bind infants to the consequences of a compro- 
mise which is entered into by the parties to 
a probate cause before me. I have really no 
means of forming any judgment upon the 
wisdom or prudence of the compromise. My 
duty is to determine whether or not a parti- 


cular Will is the Will of the deceased person; ` 


but to enable me to say whether there were 
good grounds upon which counsel came to 
the conclusion that it would be prudent to 
make a compromise, it would be necessary 
that I should be informed of the facts of 
the case.” Having regard to the fact that 
the Court made no order on the petition of 
Nrityamayi, asking the Court on behalf of 
the minor Kunja Lal to sanction the compro- 
mise, I am inclined to think that the minor 
cannot ba deemed to have been a party to the 
former proceedings, and, hence he is not 
concluded by them. 

But though an infant has a right in such 
cases to apply, after he comes of age, for revo- 
cation of a probate obtained by consent, 
yet he may be debarred by acquiescence 
and delay for along time or by subsequent 
ratification of the disposition of the Will from 
putting the executor to the proofef the Will 
in solemn form or from contesting its genu- 


(18) Ir. R. 8 Hq. 822. 
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ineness. See Hofman v. Norris (1); Mohan 
v. Broughton (19). 

The present petitioner Kunja Lal attained 
his majority in 1901 or 1902 and he did not 
make the present application until November 
1907. Since attaining majority he and 
his brother have been managing the 
property they received under the compromise 
and enjoying the profits thereof. Besides 
it appears that in 1903 he and his brother 
instituted a suit in connection with the 
property against a tenant and in their plaint 
in that suit they relied: upon the compromise 
as the basis of their title to the land. The 
petitioner is, in my opinion, debarred by 
acquiescence and delay from now contesting 
the Will. 

The judgment of the Court below must, 
therefore, be affirmed, and this appeal dismiss: 
ed. No order as to costs is made as the 
respondent does not appear. 

Sharf-ud-din, J,—I concur. 

Appeal allowed. 


(19) (1900) L, R. Prob. 56;69 L. J. P. 20; 82 L. T. 
29; 48 W. R. 371. 





MADRAS. HIGH COURT. 

Critwat Revision Case No. 175 or 1910, 

CRIMINAL Revision Parrriox No. 137 
or 1910. 

August 26, 1910. 
Present:—My. Justice Wallis and 
Mr Justice Krishnaswami Aiyar. 

In re K. 8. VEERARAGHAVULO— 
PETITIONER. |, 

Madras City Municipal Act (Mad. IIT of 1904), ss. 
125, 172, 177, 188—Profession tav—Prosecution 
for failure to pay profession tax—Omission by the per- 
son taxed to appeal to the President and two Commis- 
sioners—Finality of the order determining the assess- 
ment—Right of the assessce to plea non-evercise of the 
profession as a defence to the prosecution. 

Section 172 of Madras Act, IIT of 1904, should not 
be so read as to limit the complaints and tho appli- 
cations for revision only to the question of classification. 
The moaning of the section is that all complaints 
against any tax or toll leviable under Part IV and all 


. applications for revision of classification in respect 


of any such tax or toll are cognisable by the Presi- 
dent and two Commissioners. 

Nor is the provision as to finality in section 177 
restricted to the question of classification, but applies 
also to all taxes imposed. 

A person failing to appeal or apply for revision 
of the taximposed on him to the President and two 
Commissioners, as provided for by the Act, after 
service of notice, cannot plead non-exercise of the 


. profession aş a defence either to a distress under 


section 180 or a suit under clause (1) of section 188 


Th 
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or a prosecution under section 125 or the second 
clause of section 188. ‘ 
The'observations of Muttusamy Iyer, J., in Davies 
v. President of the Municipal Corporation, 14 M. 140, 
dissented from. 
Municipal Council, Cocananda v. Standard Life 
Assurance Co., 24 M. 205, distinguished. 


Petition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order of the 3rd Presidency 
Magistrate, Georgetown, in C. C. No. 2865 
of 1910, sentencing the accused to pay a fine 
of Rs, 22-8-0. 

Mr. T. S. Rajagopaul Aiyar, for the Peti- 
tioner. 

Mr. P. Doraisawmy Iyengar, for the Com- 


plainant. 
Order. 


Wallis, J.—In this case, the 3rd Presidency 
Magistrate convicted the petitioner under sec- 
tion 125 (1) of the Madras City Muni- 
cipal Tax Act, 1994, for failure to pay pro- 
fession tax for the first half of the financial 
yeer 1909-1910. It is common ground that 
the petitioner’s name appeared in the classi- 
fication drawn up by the President of the 
corporation under séction Izl, and it was 
shown that a notice had been served on him 
under section 125, but he alleged that he had 
not exercised any profession within the city 
for sixty days during the current half year 
and the Presidency Magistrate convicted him 
merely observing that he had no witnesses, 
but this appears to have reference to the 
failure of the petitioner to produce witnesses 
as to the service of notice, and the conten- 
tion raised on behalf of the Corporation was 
that the fact of notice to pay the tax for the 
half-year having been served on the peti- 
tioner was conclusive of his liability to pay, 
in view of his failure to apply for revision 
within 15 days of the notice. This part of 
Act IIT of 1904, re-enacts without much 
modification the provisions of the previous 
Act I of 1884, and it will be of assistance to 
compare the provisions of the two Acts and 
to see what was the state of the law under 
the old Act and if it has been altered by the 
present Act. Under section 101 of that, as 
under section 118 of the present Act, 
the President is required to, keep lists of 
persons liable to pay this among other 
taxes. Sections 103 and 120 respectively 
make persons exercising a profession or hold- 
ing an appointment in the city liable to pay 
the tax. Section 104 of the Act of 1884, 
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empowers the President to determine in which 
of the scheduled classes “any such person,” 
that is to say, any person exercising the pro- 
fession or holding an office in the city, is to 
be placed, and to revise such classification 
from time to time, and also empowers any 
person dissatisfied with such classification to 
appeal therefrom. Section 121 of the _pre- 
sent Act is to the same effect, but “any 
person” is substituted for “any such person.” 
Section 105 of the old, corresponding to 
section 126 of the new Act, provides that 
the tax for each half year shall become pay- 
able after the profession has been exercised 
or the appointment held for sixty days in 
the half year. Section 124 of the present 
Act which is new provides that no person 
shall be liable to pay the tax in respect of 
any half year in which he has exercised a 
profession or held an appointment for less 
than sixty days within the city. Section 106, 
which corresponds to section 125, the section 
now in question, is as follows:—“Ifin a 
half year any person exercises any such 
ATE profession......or holds any such...... 
appointment for sixty days without paying the 
sum due in respect of such half year, the Presi- 
dent may, so soon as he is informed thereof, 
cause to be served on such person a notice that 
if, within fifteen days from the date of such 
service, such payment be not made, such per- 
son will be prosecuted for such default. 
If such person omits to make such a pay- 
ment together with the costs of service, the 
president may, at the expiration of the said 
15 days, canse the person so in default to be 
prosecuted before a Magistrate.” Section 
125 of the present Act is virtually to the 
same effect except that it omits the words 
“so soon as he is informed thereof.” Then 
section 107 of the old Act provides that “If 
the Magistrate finds that such person is liable 
and that such default has been made and 
that such notice has been duly served, such 
person shall be liable to a fine not exceeding 
twice the amount of the tax, and shall also 
pay the tax, the costs of service of notice, and 
such other costs as may be provided by the 
Magistrate.” In accordance with the scheme 
of the new Act, the penalty for this and other 
breaches is provided for by section 420, read 
with Schedwle XVI, which imposes a penalty 
not exceeding twice the amount of the tax. 
Sections 190 to 196 of the old Act correspond 
generally to sections 172 to 177 of the new 
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Act and deal with complaints against taxes 
or classification, providing for the finality 
of the divisions given on such complaints 
and of the original demand in the absence 
of such complaint. So far as the profession 
tax is concerned, the language of section 172 
of the new Act appears to me to be, if any- 
thing, larger than of section 190 of the old 
Act, because section 190 so far as it relates 
to profession tax dealt only with complaints 
or applications for revision preferred under 
section 104, which deals with revision of 
classification, whereas, section 172 of the 
new Act deals generally with “all complaints 
against, and all applications for revision of 
classification in respect of, any taxlor toll levi- 
able under partb IV.” I have inserted the 
commas but the grammatical construction 
appears to me equally plain without them. 
Then as regards the sections as to finality, the 
provision in section 196 against suits to re- 
cover back taxes levied under the Act, “ pro- 
vided the provisions of the Act had been 
substantially complied with,” is omitted in 
section 177; further in section 191, which 
corresponds to section 208 of the old Act and 
saves irregularities due to defect of form, 
the words are “provided the directions of the 
Act be in substance and effect complied with.” 
In the face of these last mentioned alter- 
ations, the decisions under the District Muni- 
cipalities Act that persons not liable to the 
tax can sue to recover it back, The Municipal 
Council, Cocanada v. The Standard Tife As- 
surance Company (1), and the cases therein 
cited,. have become clearly inapplicable under 
this Act as they proceed upon language which 
is not used in the present Act. 

A question as to the extent of the right of 
complaint given under the old Act was raised 
in Davies v. President of the Madras Munici- 
pality (2), where it was held, against the 
contention put forward by the Municipality, 
that a partner in a firm carrying on business 
in Madras, who had been wrongly classified 
as personally liable as distinct from his 
firm, was entitled to apply for revision under 
section 190 read with section 104 and that 
his right to apply for revision was not limit- 
ed to complaints as to the class in which he 
had been placed. Then if he haa right of 
complaint and failed to exercise it, the pro- 
visionsof section 19) would appear to preclude 


(1) 24 BL. 205. 
(2) 14 M. 140. 
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him from questioning the original de- 
mand. The qnestion whether a person who 
had not applied for a ‘revision could insist on 
the question of his liability being gone into in 
a prosecution under section 107 did not arise 
and Stephen, J. did not deal with it, but Mu- 
thusawmy Iyer, J., at the bottom of page L44 
observed that ‘section 107 makes non-liabil- 
ity to be taxed available also asa matter of 
defence in case of prosecution.” It is, how- 
ever, nob apparent how if the provisions as 
to finality in section 195 applied to proceed- 
ings under section 107, the defence of non- 
liability was open; and if they did not apply, 
why the prosecution should be relieved of 
proving liability as part of its case. That 
the provisions of section 196 did apply seems 
to follow from the decision of the learned 
Judges themselves, for if a person who had 
a notice served on him under section 106 
hala vight of complaict under section 199 
on the ground of non-liability to pay, is 
there any reason for refusing, in proceedings 
under section 107, t> give effect to the pro- 
visions of section 193, that where no œm- 
plaint has been made, the assessment, revi- 
sion or demand of the tax shall be final, 
that is to say, not open to question 2? I have 
not been able to find any satisfactory reason 
for so holding and it appears to me that in a 
prosecution under section 107 of the old Act, 
in order to procure a conviction it was 
enough to prove classification, notice under 
section 106, failure to complain within 
fifteen days of such notice, the time limited 
by section 191 (a) and failure to pay pur- 
suant to the notice. To say that the pro- 
visions of section 196 as to finality apply to 
proceedings to recover tha tax by distraint 
or suit, but not to proceedings under sec- 
tion 107, which is perhaps the most ordinary 
method of enforcing payment, appears to ma 
to be restricting unduly the provisions of 
section 196 nor do I see any sound reason 
for the distinction. Now, if failure to com- 
plain of classification within the time limited 
under sections 104 and 190 was conclusive 
under the old Act, I can find no reason, in 
any of the changes in the recent Act, which 
have been set out above, why failure to com- 
plain under sections 121 and 172 of the 
present Act should not have the same effect. 
On the contrary the language of section 172 
of the new Aci, as already pointed out, is, if 
anything, wider than that. 
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Krishnaswamy Aiyar, J .—The accused in 
this case has been convicted under sections 
125 and 420 of Madras Act III of 1904. He 
was called upon to pay profession tax 
by notice under section 125, and having 
failed to pay it within the time limited by 
that section, he was prosecuted by the Presi- 
dent of the Municipal Corporation, and con- 
victed by the Third Presidency Magistrate, 
Georgetown. The accused impugns the 
legality of the Magistrate’s order on the 
ground that under section 125 no offence 
could be committed unless he exercised a 
profession, art, trade, or calling and that 
there was no enquiry or determination by 
the Magistrate as to the exercise of a pro- 
fession etc., by the accused. The Magis- 
trate’s order simply says that the accused 
had no witnesses. It is, however, admitted 
before us that the absence of witnesses had 
reference only to the plea that the notice was 
not duly served but not to the questions 
whether the accused exercised the profession. 
Was the Magistrate right in declining to 
enquire into the plea of non-exercise of the 
profession ? 

The question thus raised is’ one of some 
difficulty, but I have come to the conclusion 
that he was right, Section 172 of Madras 
Act ILI of 1904 provides “that all complaints 
against, and all applications for revision of 
classification in respect of, any tax or toll 
leviable under Part IV shall be heard and 
decided by the President and two Commis- 
sioners.” Section 175 provides, an appeal 
against the order of the President and two 
Commissioners shall lie to the Magistrates. 
Section 176 authorises a reference by the 
Magistrate to the High Court. Section 177 
declares the -finality of the decision of the 
respective authorities in ‘the following 
terms :— The assessment, revision or demand 
of any tax or toll, when no complaint appli- 
cation or objection is made as hereinbefore 
provided, and the adjudication of an appeal 
by the Magistrates shall be final.” It will 
be noticed that the declaration of finality is 
not merely ~ with reference to the decision 
of Magistrates or of the President and Com- 
missioners but in case no complaint or ob» 
jection is made with reference to the original 
assessment, Whatever question, therefore, can 
be raised by way of complaint or application 
for revision under section 174 must be finally 
set at rest by virtue of the last clause of sec- 
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tion 177 and cannotlbe availed of by way 
of defence to a distress under section 180 or 
a suit under clause (1) of section 188 or a 
prosecution under section 125 or the 2nd 
clause of section. 188. We have then to 
determine what are the matters that can 
be dealt with under section 172. The Ist 
clause of the section, which I have above 
quoted, is somewhat different from the first 
clause of section 190 of the old Act I of 
1884, which ran as follows:— “All complaints 
against, or applications for revisions of, any 
classification or tax preferred under sections 
104, 115, 181 and 183; and all complaints `.. 
against and objections to any valuation or 
measurement and assessment preferred under 
sections 180 and 131 and all complaints 
against any other tax or toll assessed or 
demanded by the Commissioners, shall be 
heard and disposed of ete.” Now it will be 
seen ab a glance that the Ist clause of section 
172 of the present Act is more compendious. 
16 will also be noticed that instead of speci- 
fying complaints or applications under parti- 
cular sections of the Act, all complaints and 
applications relating toany tax or toll levi- 
able under Part IV are stated to be within 
the cognisance of the President and two 
Commissioners. Although punctuation is not 
avery safe guide in the interpretation of a 
legislative enactment (see Maxwell, pages 61 
and 62), we may note that section 190 of the 
old Act was largely punctuated so as to 
furnish a clue to the interpretation of that 
section. The lst clause of section 172, on the 
other hand, is not punctuated at all. The 
difficulty arises as to how it should be read. 
But I think the meaning is tolerably clear 
that all complaints against any tax or toll 
leviable under Part IV and all applications 
for revision of classification in respect of any 
such tax or toll are cognisable by the Presi- 
dent and two Commissioners. It seems to 
me that the section ought not to be read so 
as to limit the complaints and the appli- 
cations for revision to the question of classi- 
fication, Even apart from the history of that 
section, namely, that it is in substance a 
reproduction of section 190 of Act I of 1884, 
such an interpretation is inadmissible on the 
ground that there is no question of classifica- 
tion under She Act as regards tolls or the tax 
on carts or the tax on vehicles dealt with in 
Part IV of the Act, and yet complaints in 
respect of them must certainly have been 
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. intended to fall within the scope of section 
172 as they certainly fell under the express 
language of section 190 of the old Act. 
There are various taxes or tolls leviable 
under several sections in Part IV of the Act, 
such as sections 120, 129, 145, 148, 150, 158, 
164, Itis only in the case of certain of the 
taxes or tolls that revision is expressly pro- 
vided. For example, section 121 provides 
for revision in the case of the professional 
“tax as regards classification; section 139 
provides for revision of valuation; section 
155 speaks of the vebicle tax being the 

subject of an appeal as hereinafter pro- 
vided. There is no other provision as re- 
gards the right to complain against any tax 
„orto apply for its revision. Yet, it must be 
„conceded that if the President declines to 
xemove a person's name from the Assess- 
ment Book under clause (c) of section 136, 
it ought to be competent to him to apply to 


the President and the Commissioners for the. 


- removal of his name on the ground that he 
is not the owner liable to the tax on the 
buildings. Again if the President declines 
“to remit the tax when a building has been 
vacant for thirty consecutive days or more” 
in proportion to the- number of days of 
vacancy (vide section 142), the owner should 
not be refused the liberty of proving to the 
President and two Commissioners that the 
house was vacant fer a sufficient number of 
days to entitle him to the remission. Ifthe 
President refuses to grant exemption under 
section 129 or section 151 or section 159 
or section 168, it cannot be supposed that 
complaints to the President and two 
Commissioners are excluded. Jiven the ques- 
tion of non-liability on account of the non- 


exercise of the profession for sixty days - 


or more under section 124 can be determined 
after notice under section 125 by the Presi- 
dentand two Commissioners under section 
172. For section 174, clause(a) provides that 
within fifteen days after notice under section 
125, an application for revision may be made 
under section 172. I conceive that by the 
mention of “all complaints against any tax 
or toll leviable under Part IV”, the com- 
petency of the aggrieved party to makea com- 
plaint against any tax or toll and to apply 
for revision of classification in respect of it 
is distinctly recognised. If I am right in 
this view, it follows that the provision as to 
finality in section 177 must be given its full 
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effect and no question can then be allowed 
to be raised by way of defence to a prosecu- 
tion or toa Civil Suit. I am, therefore, in- 
clined to hold that as the petitioner did not 
complain against the assessment as provided 
by: the Act, it has become final. If section 
172 was limited to the bare question of classi- 


‘fication as clause 2 of section 121 appears to 


be [Cf. Wood v. Corporation of the town of 
Calcutén (3) |, the clause as to finality in sec. 
tion 177 might be restricted to the question 
of classification. But upon the interpretation, 


_U have placed on section 172, it is impossible 
‘to hold that the defence of non-exercise of 


the profession is open to the petitioners in a 
prosecution before the Magistrate. Nor is 
there any hardship in the adoption of such 
a view. For the Act has provided in substitu- 
tion the larger remedy of ‘appeal to two 
Magistrates with the further advantage of a 
reference to the High Court. The observations 
of Mr. Justice Muthuswami Iyer in Davies 
v. President of the Madras Municipality (2), 
that the defence of non-exercise of the 
profession is open to the accused in a 
prosecution under section 107 of the old Act 
I of 1894, for non-payment of the profession 
tax, do not appear to be in accord with his 
general reasoning as regards the competency 
of the Magistrates in appeal from the Presi- 
deut and two Commissioners to determine 
the question of liability to the profession tax 
as well as of the proper class under which a 
person is liable, The decision in Municipal 
Council, Cocanada v. The Standard Life As- 
surance Company(1), is based upon the langu- 
age of sections 101 and 262 of the District 
Municipalities Act, IV of 1884, which differs 
materially from that of the corresponding 
provisions of Act IIT of 1904. I think the 
conviction in. this case is right and would, 
therefore, decline to interfere. 


Petition dismissed. 
(3) 7 ©. 322; 9 0. L. R. 193. ° 





CALCUTTA HIGH COURT. 

URIMINAL Revistoy No. 835 or 1910, 

. August 9, 1910. 

Present: —Mr. Justice Chatterjee and 

Mr. Justice Teunon, 
HARI CHARAN GORAI anb otarrs— 
Accusep—Perritioners 
VErSUS . 

SRISH CHANDRA SADHUKHAN— 


Comerainant—Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 94, 94 
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192—Account books, production of-—Procedure to be 
followed—Valuadle security—Title page of account book 
signed by partners—Penal Code (Act XLV of 1860), 
ss. 80, 477. 

The complainant complained before a Magistrate 
that the accused had fraudulently tampered with the 
account books of a partnership business. The 
Magistrate directed the Police “to enquire and 
report and to take possession of the khata books”. 
The Magistraté not being satisfied with thy Police 
report submitted to him, referred the case to an 
Honorary Magistrate for further enquiry and report. 
The Honorary Magistrate, reported that the charge 
was not “utterly devoid of foundation.” Tho Magis- 
trate then directed the issue of process for the attend- 
ance of the accused to answera charge under sec- 
tion 477, Indian Penal Code: 

Held, that the order upon the Polico to take 
possession of the account books of the firm was 
illegal, and that if their production was neces. 
sary, the Magistrate should have issued either a 
summons to produce under section 94 ora search 
warrant under section 96 of the Criminal Pro- 
cedure Code. 

Held, also, that the ordor directing the Honorary 
Magistrate to enquire and report was one not 
authorized by law, and that if the Magistrate 
thought proper to refer the case to some other Magis- 
trate for an enquiry other than a local investigation, 
he should have transferred the case under section 192 
of the Criminal Procedure Code to such Magistrate, 
not for report but for disposal. 

A title page of an account book of a firm, contain- 
ing the names of the several partners aud showing 
the amount of capital contributed by each, if 
signed by the partners, may be a valuable security 
within the meaning of scction 30 of the Indian 
Penal Code. 

Rule against the proceedings taken in the 
case as also the orders dated March 18, 1910 
and June 7, 1910 of the Chief Presidency 


Magistrate of Calcutta, 

Mr. A. Chowdhury, Counsel, and Babu 
Manindra Nath Bhattacharyya, for the Petis 
tioner. 

Mr. Ásgar, Counsel and Babu Jnanendra 
Nath Sarkar, for the Opposite Party. 

Judgment.—iIn this case a Rule was 
issued calling upon the Chief Presidency 
Magistrate to show cause why certain pro- 
ceedings should not be quashed on the ground 
that the materials before him did not disclose 
any offence within section 477 of the Indian 
Penal Code; that the sending of the case to 
the Honorary Magistrate was without juris- 
diction, and that under the circumstances 
the order for seizure of the books ought notto 
have been made, 

The facts are that on the 3rd of February, 
one Srish Chandra Sadhu Khan, acting pro- 
fessedly on behalf of his minor son Nagendra 
Nath Sadhu Khan and two infant daughters, 


CASES, [1910 


made to the Chief Presidency Magistrate a 
complaint to the effect that in Baisakh 1314 
corresponding with April 1907, his wife, 
Panna Moni Dassi, had entered into part- 
nership with the three accused, that on her 
death herinterest had’ devolved upon her 
children, and that on the death of her 
father, one Hari Das Sadhu Khan, in Agrahan, 
that is, November- December 1909, the three 
accused acting in the interests of Hari Das’s 
son Jahor Lal had fraudulently tamper- 
ed with theaccount books of the partnership 
business. 

In acesrdance with the prayer of the peti- - 
tion, the Chief Presidency Magistrate on this 
complaint directed the Town Police “to en- 
quire and report and to take possession of the 
Khata books”, meaning thereby the Jaba (or 
day books) and the Khatians (or Ledgers) 
for the years 1314 and 1315. 

The Investigating Police Officer submitted 
his report on the 7th of February. 

Thereafter on the 18th of March, being ap- 
parently not satisfied with report, tle Magis- 
trate next referred the case to an Honorary 
Magistrate for further enquiry and report. 
The Honorary Magistrate examined the com- 
plainant and his three witnesses, viz., one 
Panch Kori Sadhu Khan and two Police Officers 
and on the 6th June, reported that the charge 
was not “utterly devoid of foundation.” 

On this report on the 7th of June, the Chief 
Presidency Magistrate directed the issue of 
process for the attendance of the accused 
to answer a charge under section 477, 
Indian Penal Code. 

It is against this order that the present 
Rule is directed. 

On behalf of the petitioners, two objections 
which may be described as preliminary ob- 
jections, are taken to the procedure adopted 
by the Chief Presidency Magistrate. It is 
contended inthe frst place that the order 
upon the Police to take possession of the 
account books of the firm is illegal. It ig not 
disputed that this contention is well-found- 
edandit is clear that if the Chief Presi- 
dency Magistrate considered that the pro- 
duction of the account books was necessary, 
he should have issued either a summons to 
produce ufider the provisions of section 94 
ofthe Oriminal Procedure Code or a search 
warrant under the provisions of section 96, 
Beyond observing that if the regular pro- 
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cedure had been followed, it is probable 
that the parties would have been spared 
the inconvenience caused by the seizure 
of the account books for the current 
year 1316, we need not refer to this matter 
further. 

Ta the next placo, it is contended that 
the order of the 18th of March directing a 
Subordinate Magistrate to enquire and report 
is one nob authorized by law. This also is a 
proposition that cannot be disputed. If, 
having first examined the complainant under 
the provisions of section 200 of the Code 
of Criminal Procedure, the Magistrate was 

not satisfied that the case was one in which 
process should issue he was competent under 
section 202 either to hold an enquiry and 
decide the matter upon evidence taken by 
himself or to direct the making of a “local 
investigation” by some Subordinate Officer. 
Having directed such an investigation by a 
Police Officer and having considered the 
result thereof, it was still open to him, in 
our opinion, if dissatisfied with the materials 
obtained, to direct a further local investigation 
or personally to make further inquiry and 
take evidence in thecase. But if he thought 
proper to refer the case to some other 
Magistrate for an enquiry other than a local 
investigation, he should, in our opinion, have 
transferred the case under section 192 of the 
Oriminal Procedure Code to such Magistrate 
not for report but for disposal, 

Bat no application having been made to 
this Court against the order of the 18th March, 
though we are sensible that, as the result of 
the delays flowing from this order, the parties 
inthis case have been seriously harassed, we 
wre not of opinion that by reason of this in- 
termediate irregularity, we should set aside 
the regular proceedings initiated by the order 
of the 7th of June. 

This brings us to the substantial question 
involved in the rule, namely, whether on the 
materials before the Magistrate this prosecu- 
tion should be permitted to continue, 

In the first place, ib may be observed 
that in his petition the complainant made 
no specific allegation, but that under examina- 
tion by the Honorary Magistrate his com- 
plaint resolved itself into this, that when 

‘the Jabda or day boks of 1814 and 1315 
were opened the title pages prefixed to 
those books showed the name of Nagendra 
Nath Sadhu Khanas one of the four partners, 
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and that after a short absence from the place 
of business he, on the 20th Magh, z.¢., the 2nd 
of February 1910, discovered that for the 
original title pages had been substituted title 
pages containing not the name of Nagendra 
but in place thereof the name of Hari Das. 

As at present advised, we are no tprepared 
to say that a title page containing the names 
of the several partners and showing the amount 
of capital contributed by each, if signed by 
the partners, would not he a valuable secarity 
within the meaning of section 30 of the Indian 
Penal Code, but neither complainant nor his 
witness Panchkori says that the title pages in 
question were so signed. 

But on behalf of the complainant, it is 
urged that itis open to a Magistrate at 
any stage of the proceedings to alter or 
modify the charge, and it has been suggest- 
ed that the substitution of title pages, if 
established, may constitute, if not the offence 
punishable under section 477, yet some 
other offence punishable under some other 
section of the Code, for instance, the offence 
of fabricating false evidence. 

We have, therefore, thought it necessary to 
examine more closely the materials on which 
the Magistrate’s order is based. 

As we have already stated the 
plaint contains no specifie allegation, yet 
if the complainant made the discovery, 
he speaks of, on the 2nd of February, there is 
no apparent reason why in his petition of the 
3rd of February he should not have maden 
clear stalement on the point. 

Further, while the petition states or 
implies that the name originally entered 
in the books was Panna Moni’s and that on 
her death (in 1314) the names of her 
three children were substituted, in their 
statements to the Honorary Magistrate both 
the complainant and his one witness Panch- 
kori ignore the two daughters. The witness 
Panchkgri again, the only witness whom the 
complainant was able to produce, contradicts 
him in several particulars. 

The deed of partnership shows that 
Hari Das was one of the four original part- 
ners; and the accused explain that the sub- 
sequent substitution in the books of the 
name of Nagendra, who is a boy of four, was 
a mere benami transaction, Thus the real 
question indispute between the parties is 
whether Hari TDass’s share has devolved 
upon his son Johar Lal or was transferr- 


com- 
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bd‘ to his daughter Panna Moni or to her son 
Nagendra. 

The complaint admits that the sum in ques- 
tion Rs. 14,000 was contributed by Hari Das, 
and says that Hari Das made a gift of this 
sum to Panna Moni or to her son Nagendra. 
But in support of this be can point to nothing 
but the substitution of names. 

In this state of facts though we are 
fully alive to the danger of interfering 
with cases while they are still pending in 
the Subordinate Courts, we think that this 
case falls substantially within the rule-laid 
down‘ in the cases of Jagat Chandra Mazumdar 
v. Queen-Hmpress (1) ; Choa Lal v. Anant 
Pershad (2) and Chandi Pershad v. Abdur 
Rahman (3) and that no useful purpose would 
be served by the continuance of these pro- 
ceedings. . 

We, therefore, set aside the order of the 
Yth of June and direct that this prosecution 


be stayed. ` 
' (1) 260. 786; 3 O. W. N. 491. 
(2) 25 C. 233. 
(3) 22 0. 181. 


4 MADRAS HIGH COURT. 
Suconp Crvin Aperat No. 1507 or 1909, 
August 18, 1910. 
Present: -—Mr. Justice Miller and 
Mr. Justice Krishnaswamy Aiyar, 
BANGAT SINGH AND ANOTHER— 
APPELLANTS 
versus 
BOLAMA REDDI-—Rasronovent. 
Transfer of Property Act (IF of 1882), s. 105— 
Patta tendered to, and refused by, tenant, whether a 


lease—Registration. 
A patta tendered to, bat not accepted by, a 


tenani is not a lease ‘for the purposes of the Re- 


istration Act. A E 
y Vencatachellam Chetty v. Andian, 3 M. 359, ro- 


ferred to. . 7 
Second appeal against the decree of the 


District Court of Salem, in A. S. No, £4 of 
1909, presented against the decree of the 
Court of the General Charge Deputy Col- 
lector, Namakkal, in Summary Suit No. 41 
of 1908. 

Judgment.—So long as the patta, 
which the landlord tenders tothe ryot, has 
not been accepted by him, it seems to us 
impossible to hold that it is a lease for the 
purpose of the Registration Act. A lease 
necessarily involves the consensus ad idem of 
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the minds of the lessor and the lessee, as is 
clearly-recognised in the definition of a lease 
in section 105 of the Transfer of Property 
Act. It does not appear from the jadgment 
in Vencatachellam Chetty v. Andian (1), that 
the learned Judges had present to ‘their 
minds the fact that the patta in that case 
had not been accepted by the tenant or 
that any argument was preferred to them 
suggesting that a patia not accepted could 
amount in law to alease. The history of the 
legislation with regard to the registration of 
leases is referred to by the -learned Judges 
as indicating that the word ‘lease’ includes 
pittas and muchilikas, and this history may ` 
perhaps show thata patia, if accepted, is a 
lease, but does not lead to the conclusion 
that a patia which is refused can be also a 
lease. The patin in the case was, therefore, 
properly in evidence, 

We must reverse the decree of the lower 
appellate Court and remand the case to 
the District Court for disposal according 
to law. The costs will abide the result. 

Case remanded. 

(1) 3 M, 388, 


CALCUTTA HIGH COURT. 
Secoxn Crvit. Arrau No. 1723 or 1908, 
August 23,1910. 

Present:—Mr. Justice Brett and 
Mr. Justice Vincent. 

Sheikh MAHOMED TAGU ano OTHERS — 

DaraxDAaNts——A PPELLANTS 
CETSUS 
CHOA LAL—PLAINTIFF— RESPONDENT. 

Landlord and tenant--Lease by tenant for 5years 
—Portion of holdiny—-Bengal Tenancy Act (VIII of 
1885), s. 85—Abandonment and surrender—Right of 
tenant's Lessee. 

Ifa tenant leases out a portion of his holding 
in ijara for 5 years and tho lessee is pat in 
possession of that portion and there is nothing 
to show that the lessor intended to abandon the 
holding, the lease granted to the lessee is one 
which the lessor was within his rights in granting 
and the lessee is entitled to recover possession from 
the landlord who had ejected him from the land. 

Krishna Chandra Datta Chowdhury v. Khiran Bajania, 
10 CG. W. N2499; 3 C. L. J. 222, distinguished. 

Appeal from the decree of the Second Sub- 
Judge of Patna, dated May 29, 1908, modify- 
ing that of the Munsif of Behar, dated October 


3, 1907. 


Ny. 
~ 
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KRISHNASWAMY MUDALIAR?, NATARAJA THAMBIPAN, 


Maulvi Mahomed Mustafa Khan, for the 
Appellants. : 

Babu Kulwant Sahay, for the Respondent. 

Judgment.—the present plaixtiff-re- 
pondent broughta suit to recover posses- 
sion of land which, he said, he held from 
the tenant under an ijara for five years. He 
alleged that he had been dispossessed of this 
land by the malik defendants. The Court 
of first instance dismissed the suit, but, on 
appeal, thelower appellate Court has held 
that the plaintiff is entitled to recover pos- 
session of the land from the defendants and 
has given him a decree for recovery of pos- 
session with costs. The- malik defendants 
have appealed and, in support of the appeal, 
it has been contended that the lease by the 
tenant to the plaintiff was in contravention 
of his rights as a tenant and that it amounted 
to an abandonment of that portion of the 
holding which he had leased to the plaintiff. 
In our opinion, this contention cannot be held 
to be sound. The lease was for a term of five 
years only and that term had not expired 
on the date when the present suit was insti- 
tuted. Thelaw distinctly provides that a 
ryot has power to grant a sub-lease, though 
that power is restricted by section 85 of the 
Bengal Tenancy Act to a term of nine years. 
In the present instance, the lease granted to 
the plaintiff has not yet run for that period 
and, therefore, there is nothing in the provi- 
sions of section 85 of the Bengal Tenancy 
Act to justify a Court in holding that, in 
granting the lease to the plaintiff, the tenant 
acted in contravention of his rights under 
that Act. It has, however, been argued on 
behalf of the landlords that there is a term 
in the lease which provides that, if a certain 
sum be not paid to the lessor, then the lease 
will run on indefinitely. As to the validity of 
this term, having regard to the provisions of 
section 85 of the Bengal Tenancy Act, it is 
not necessary for us to express any opinion 
in the present case. Butit will be for the 
malik defendants, if so advised, to take such 
action as they thinkthe law justifies them in 
taking after the expiry of the nine years. A 
reference has been made to certain cases, one 
of which is that of Krishna Chandra Datta 
Choudhury v. Khiran Bajania (1), to support 
the view that, where a ryof grants an usu- 
fructuary mortgage of the whole of his hold- 
ing to another person and puts the mort- 


(1) 10 0. W. N. 499; 3 O. L, J, 229, 


gagee in possession, such a transaction 
amounts to an abandonment of the holding. 
This, no doubt, may be the case; but the 
ruling in question has no applicability to the 
facts of the present case. Here the lease 
was ng of the whole holding; neither did 
the lessor place the lessee in possession of 
the whole holding nor did he do anything to 
justify the Court in arriving atthe conclusion 
that the lessor intend to abandon the hold- 
ing. In these circumstances, we hold that 
the lease granted to the plaintiff was a 
lease which the lessor was within his 
rights in granting and that the lower ap- 
pellate Court was perfectly justified in giving 
to the lessee, the plaintiff, a decree to re- 
cover possession from the landlords who with- 
out any right had ejected him from the land. 
The result, therefore, is that we dismiss the 
appeal with costs. 
Appeal dismissed. 


(s. c. 8 M, L. T. 205.) 

MADRAS HIGH COURT. 
ORIGINAL Sing CrviL APPRAL No. 4 or 1908. 
March 15, 1910. 

Present:—Sir Arnold White, Kt, Chief 
Justice, and Mr. Justice Abdur Rahim. 

M. KRISHNASWAMY MUDALIAR 
AND ANOTHER —APPELLANTS 
VEIEUS 
NATARAJA THAMBIRAN—Responpenr. 

Trust, administration of-—~Trust created in 1787— 
Compromise decree settling the manayement of the trust 
—Plaintiff a descendant of the family to be appointed 
Deputy—Right to succeed as Deputy. 

In 1787, plaintiff's ancestor built a mutt and choutry 
and dedicated the same for charitable purposes 
appointing the then Pandara Sannidi and his 
successors-in-office us trustees. In 1869 a suit was 
filed by the then Pandara Sannidi against the plain- 
tiffs grandfather praying fora declaration of the 
Pandaram’s right to manage the trust property and 
the suit was compromised and a decree was passed 
declaring that the Pandara Sannidis had right to 
manage the trust and that the said trustee might 
nominate a Deputy from the direct male descendants 
of the founder’s family. The plaintiff, as the lineal 
male descendant of the founder's family, filed this suit 
praying that the violations of the trust might bo 
removed and that a scheme might be settled for the 
management of the trust:~- 

Held, that the decree in suit of 1869 has not the 
effect of altering the terms of the trust. 

Ramasawmi Naick v. Ramasami Chetti and others, 30 
M. 255 at p. 258; 2 M. L. T. 167; 17 M. L. J. 201, ro- 
ferred to. 

The consent decreo of1869 gave no right in law 
to the plaintiff to bo appointed a Demntv but the 
arrangement come to in 1869 might be taken into 
consideration in settling the scheme. 
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Appeal from the judgment and decree of 

the Hon’ble Mr. Justice Boddam, dated 29th 
November 1907, in the Ordinary Original 
Civil Jurisdiction of this Court in Original 
Suit No. 180 of 1905. - 
- Judgment. —We are unable to take 
the view of the learned Judge that the 
plaintiff’s evidence does not establish a 
prima facie case for relief. We think that 
the plaintiff's evidence establishes a prima 
facie case for relief and that the learned 
Judge ought to have heard any evidence 
which the defendant was in a position to 
adduce and to have dealt with the case after 
hearing that evidence. We must, accordingly, 
set aside the decree of the learned Judge and 
send back the case for trial. In our opinion, 
the portion of the decree in the sait of 1869 
which orders that the plaintiff (in that suit) 
and his successors should appoint any 
future Deputy from the male descendants of 
the defendant (in that suit), as we read the 
decree, was an order by consent, This being 
so, it does not have the effect of altering the 
terms of trast as created in 1787. See 
Ramasami Naick v. Ramasami Chetty (1), 
As regards any scheme which the learned 
Judge may think fit to settle, it seems to us 
that although the consent decree in the 
suit of 1869 gives the present plaintiff no 
right in law to be appointed a Deputy, the 
arrangement come to in 1869 might well be 
taken into consideration in settling the terms 
of the scheme. The costs willbe dealt with 
by the learned Judge on the Original Side. 
The question ofthe admissibility of the docu- 
ments, which Boddam, J., declined to admit in 
evidence, will be dealt with by the learned 
Judge on the Original Side. We also leave 
it to tbe learned Judge to decide whether 
the plaintiff should be allowed to call any 
further evidence. 


Oase remanded. 
(1)30 M. 255 at p. 258; 2 M.L.T. 167; 17 M.L.J. 201. 


(s. 8 M. L. T. 208.) 
MADRAS HIGH COURT. 
Criminar MISCELLANEOUS Petition No. 11 
or 1903. 
March 3, 1903. 

Present:—Mr. Justice Bhashyam Iyengar. 
ACTING SESSIONS JUDGE—Patitioner 
versus 
KALAGARA BAPIJAH—Accosep. 

Oriminal Procedure Code (Act V of 1898), ss. 195, 


INDIAN CASER, 
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197, 215 and 826~ Committal of the accused under s. 
526—Quashing of commitment-—Sanction by Govern- 
ment—Functions of Government and Court in according 
ee ou neice, Penal Code (Act XLV of 1860} 
s. 168, f 

A committal can be quashed only when it is made 
under one of the sections mentioned in section 215 
and a committal made under section 526 cannot be 
so quashed. 

The sanction accorded by Government under 
section 197 cannot be held tobe null and void for 
the reason that no notice was given to the accused to 
show cause why such sanction should not be given, 
It isa matter left entirely to the discretion of Govern- 
ment whether such opportunity should be given to 
the person concerned before sanctioning his prosecn.\ 
tion and the Criminal Court before which he is 
prosecuted is not an appellate authority over Govern- 
ment in the mater of the sanction. 

There isa marked distinction between the classes 
of offences dealt with under section 195 clauso( 1),(a) 
(b) and (c) and it does go in connection with offences 
committed in or in relation to any proceedings in 
such Court and the Court, therefore, acts in its judicial 
capacity in granting the sanction upon legal evidence. 
But the Government, in according or withholding 
sanction under section 197 for the prosecution’ of a 
public servant, acts purely in an executive capacity 
and that sanction neod not be based upon legal 


evidence. 
Queen-Empress v. Sheikh Beari, 10 M. 232, not 
applied. | 
Whore the prosecution of the accused was 


sanctioned for having, as a member of the Municipal 
Council of Ellore, committed an offence punishable 
under section 168 of the Penal Code, by having 
interested himself in certain Municipal contracts, but 
tho contracts were not specified in the order of 
sumekan; though they wero specified in the Collector’s 
report: 

Held, that the sanction was notvague, and that it 
specified with sufficient clearness the offence for which 
tho accused was to be prosecuted, 

No particular form is prescribed by the Criminal 
Procedure Code for the sanction required under 
section 197.: 


Application praying that in the circum- 
stances stated therein, the High Court will 
be pleased to quash the order of commitment” 
of the accused in Sessions Case No. 41 of 
1902 on the file of the Sessions Court of 
Godavari. 


Order.—The Acting Sessions Judge of 
Godavari makes this reference under section 
215 of the Criminal Procedure Code for 
quashing a commitment made to his Court 
by the Sub-Divisional Magistrate of Ellore 
under an order made by the High Court 
under section 523, clause (1) (év), Criminal 
Procedure Uode—the points of law urged 
by him for quashing the commitment being 
that the Local Government accorded the 
sanction under section 197 of the Criminal 
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Pr-cedure Code for the prosecution ef the 
pseused without giving him previous notice 
and that the sanction accorded does not 
specify with sufficient clearness the offence 
for which he is to be prosecuted. 

In my opinion, section 215 of the Criminal 
: Procedure Code, under which this reference 
has been made, is inapplicable to the case 
inasmuch as the commitment in question is 
not one made under any one of the fonr 
sections therein specified, but is one made 
under the direction of the High Court under 
section 523 (1) (iv), The case was pending 
before the Sub-Divisional Magistrate of 
Ellore who was trying the case (under Chap. 
XXI, Criminal Procedure Code) on a charge 
which had been framed against the accused. 
When the case was pending before the Joint 
Magistrate of Rajahmundry, before it was 
transferred by the District Magistrate to 
Ellore,and on an application made by the 
accused to the High Court under section 
526 of the Criminal Procedure Code for a 
transfer of the case, the High Court trans- 
ferred its trial to the Sessions Court of 


Rajahmundry and directed the Sub-Divisional | 


Magistrate to commit the accused for trial 
to that Court. It will be observed that 
under sections 486 and 526 of the Criminal 
Procedure Code, a commitment’ may be made 
without a charge against the accused (Vide 
section 226 of the Criminal Procedure Code) 
and neither of these sections is specified in 
section 215. The order of a Sessions Judge or 
District Magistrate passed under section 436 
directing commitment can be quashed by the 
High Court in the exercise of its revisional 
powers, though not under section 215; but an 
order passed by the High Court itself under 
section 526 cannot be so revised. The case 
which has been thus committed to the 
Sessions Judge for trial should be disposed 
of by him according to law and it will, of 
course, be competent to him to discharge 
the accused, if, in his opinion, the points of 
law urged by him be well-founded. 

Even if it were competent to the High 
Court to quash the commitment under section 
215 of the Criminal Procedure Code or under 
any other power, I see no sufficient reason todo 
so as, in my opinion, neither of th8 grounds 
urged by the Sessions Judge is well-founded, 

The sanction accorded by Government under 
section 197 cannot be held to be null and 
void for the reason that no notice was given 
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to the accused to show cause why such sanc- 
tion should not be given. It isa matter left 
entirely to the discretion of (Government 
whether such opportunity should be given to 
the person concerned before sanctioning his 
prosecution and the Criminal Court before 
which he is prosecuted is not an appellate 
authority over Government in the matter of 
the sanction. 

There isa marked distinction between the 
classes of offences dealt with in section 195 
clause 1. (a), (b) and (c) andit is so in 
connection with offences committed in, or in 
relation to, any proceeding in such Court and 
the Court, therefore, acts in its judicial 
capacity in granting the sanction upon legal 
evidence. But the Government in according 
or withholding sanction under section 
197— for the prosecution of a public servant 
in respect of an offence alleged to have been 
committed by him as such public servant— 
acts purely in its executive capacity and the 
sanction need not be based upon legal evi- 
dence. The Government is certainly not 
acting in a judicial capacity nor exercising a 
judicial function in authorising or sanction- 
ing a prosecution under sections 196 and 
197 of the Criminal Procedure Code. and 
there i is nothing in the signification of the 
word “sanction” to “import,” as the Sessions 
Judge supposes, “a judicial element into the 
act of the executive,” and the ruling of the 
Full Bench in Qaeen-Empress v. Sheikh Beart 
(1), referred to by the Sessions Judge has 
no application whatever to the present case. 

Nor can it be reasonably held that the 
sanction accorded by the Government to the 
prosecution of the accused for an offence 
under section 168 of the Indian Penal 
Code, is not a sanction for prosecuting the 
accused on the charge specified in the com- 
plaint. The offence wil h which he is charged 
in the complaint is “during the term of his 
office as Municipal Councillor he was a 
partner in the year 189%. in all the contracts 
of Mr. Andrews who had no capital of his 
own but was trading with the funds 
supplied tohim by the defendant (and) that 
the said Andrew had taken up in July 1898 
the contract for the supply of gravel and 
metal to the Ellore Municipality.” The pro- 
ceedings of the Government of Madras 
sanctioning the prosecution of the accused 


for having, asa member of the Municipal 
(1) 10 M, 232. 
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Council of Bllore, committed an offence 
punishable under section 168 of the Indian 
Penal Code, recite that a letter from the 
Collector of Godavari District dated 9th 
January 1902 “submitting report in the 
matter of the proposed removal ete. of certain 
Councillors of the llore Municipality” 
was read and thereupon an order is passed 
declining to remove from office two of the 
Municipal Councillors named in the order 
but sanctioning the prosecution of the present 
acoused. It is, therefore, clear that the report 
of the Collector related to the proposed 
removal of two of the Councillors and tothe 
prosecution of the accused for having, while a 
Municipal Commissioner, had an interest in 
contracts with the Municipal Council and 
that Government, after consideration of the 
facts set forth in the. Collector’s report, 
accorded its sanction for the prosecution of 
theaccused and did not delegate its authority 
to the Collector as was done by the Board of 
Revenue in the case of Queen-Hmpress v. 
Samavier (2), in which it was held that no 
sanction for prosecution had in law been given 
by the Board of Revenue inasmuch as it 
simply authorised the Collector to prosecute 
the accused in that case “on such of the 
charges set forth in the Deputy Collector’s 
report as he thinks likely to stand investiga- 
tion by a Criminal Court.” The Criminal 
Procedure Code does not prescribe any 
particular form for the sanction required by 
rection 197 though in the case of a sanction 
accorded under section 195 sub-section (4) 
thereof prescribes that the sanction shall as 
far as practicable specify the place in which 
and the occasion on which the offence was 
committed.” A 

The complaint lodged against the accused 
in the present case is definite and specific 
and the {complainant produced the above 
proceedings of the Government as according 
sanction for the prosecution instituted by 
him and it is simply a captious objection on 
the part of the accused—raised apparently 
for the first time before the Sessions Court 
~——to say that the sanction accorded by 
Government does not disclose the particular 
contracts in respeet of which his prosecution 
has been sanctioned. The sanction of Govern- 
ment to prosecute as a Municipal Councillor 
of Ellore under section 168 of the Indian 
Penal Code can only be in respect of his 


(2) 16 M. 468, 
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alleged interest in some Municipal contracts 
and it is not pretended or suggested that the 
sanction might relate to some contract or con- 
tracts other than that referred to in the com- 
plaint. If the letter of the Collector read in 
the proceediugs of the Government and 
thus incorporated therewith. had been 
produced before the Magistrate or even now 
produced before the Sessions Court by the 
Public Prosecutor, there would be no room 
for such quibble and. captions objection on 
the part of the accused. : 

For the above reasons, the commitment 
made to the Sessions Court will stand and 
the Sessions Judge will proceed to try and 
dispose of the case according to law. 


(s. ©. 8 M. L. T. 213.) 
MADRAS HIGH COURT. 
First Cryin Appeat No. 65 or 1906. 

February 21, 1910. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Abdur Rahim. 

A. SANTHALVA—Ptarntipe— APPELLANT 
Lersus 

MANJANNA SHETTY—Derenpant— 


RESPONDENT. 

Religions Endowments Act (XX of 1863), ss. 7, LO— 
Temple Committee—Three members originally appointed 
Two surviving members cannot exercise powers of the 
Committee—Procedure to fill racancy—Corporationlaw 
—Interpretation of statutes—Inconvenitence, 

Atemple Committee was appointed by the Govern- 
ment under section 7 of the Religious Endowments 
Act, A vacancy occurred in the Committee : but was 
not filled up. The remaining two members of the 
committee appointed a trustee of the temple: 

Held, that the appointment of the trustee was 
void, the two members not being authorized to 
perform the functions of the whole Committe. 

The effect of the provisions of sections 7and 10 is 
that the surviving members must act so that the date 
of election shall be fixed not later than threo months 
from the date of vacancy. If they do not so act, their 
powers of election are gone, and then, unless the 
Civil Court takes proceedings on the application of 
somebody and appoints a person, there is no power to 
fill up the vacancy. 

In construing the two sections of the Act together, 
they must be read as imperative or obligatory. 

Per White, O. J:-- 

The law governing corporate bodies, with regard to 
the capacity of the members to act, is not applicable 
to the case of the statutory body appointed under the 
Act of 1863. 

The King v. Bellringer, 4 T. R. 810; 100 Eng. R. 1815, 
not applied? 

Anantanarayana Ayyar v. Kuttalam Pillai, 22 M. 
481, distinguished. 

The mere fact that the surviving members con- 
stitute the majority of the membersoriginally appoint- 
ed is insufficient to give full powers of the Committee 
to the surviving members, 
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Per Abdur Rahim, J: — 

The legislature contemplated that the original 
number of members must exist for the purpose of 
exercising the powers of the Committee under the Act. 

Inconvenience in itself would not justify a Court 
in placing an interpretation upon the enacting pro- 
visions of an Act other than what is called for by 
their plain meaning. 


Appeal against the decree of the District 
Court of South Canara in Original Suit 
No. 24 of 1906. 


Judgment. 


White, C, J—The main question raised in 
this appeal is, no doubt, one of great impor- 
tance, and, so far as we know, the question in 
this precise form has never come before the 
Courts for determination. But as we had the 
benefit of bearing the question fully argued 
by Mr. Sundara Iyer and as we have made 
up our minds with regard to it we do not think 
any advantage is to be gained by further con- 
sideration of the point. The question is: 
whether the appointment of a trastee of a 
temple, which is made by two members of a 
temple committee appointed under section 7 
of the Act of 1863, there being only two 
members of the committee at the time the 
appointment was made, who had, we may 
take it, purported to act as the committee 
although, in fact, they were only two out of 
the three originally appointed, whether an 
appointment in such circumstances is good. 
The learned District Judge held that it is not 
and T think that he is right. 

Section 7 of the Act of 1863 provides that 
“the Local Government, in certain circum- 
stances, is once for all toappoint a committee 
to exercise the powers of the Board of 
Revenne and the local Agents under the 
Regulations which were repealed by the Act”, 
The section goes on to enact, that the cəm- 
mittee shall consist of three or more porsons 
and subject.to an excaption shall perform all 
the duties in\posed on the Board of Roavenna 
and the local Agents. 

Section 10 provides that whenevera vacancy 
| occurs among the members of a committee so 
appointed, a new member shall be elected to 
fill the vacancy by the persons interested. Tt 
enacts that the remaining members of the 
committee shall, as soon as possible, give 
public notice of the vacancy and shall fix a 
day, which shall not be later than three 
months from the date of the vacancy, for an 
election of a new member by the persons 
interested. The section further provides that 
jif a vacancy is not filled up by such election 
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within three months after ib has occurred, 
the Civil Court on the application of any 
person whatever may appoint a person to fill 
the vacancy or may order that the vacancy 
be forthwith filled up by the remaining 
members of the committee and if the order be 
not complied with, the Civil Court may 
appoint a member to fill the sid vacancy. 
The effect of these two provisions, therefore, is 
that the surviving members must act so that 
the date of the election shall be fixed not 
later than three months from the date of 
the vacancy. Ifthey do not so act, their 
powers of election are gone, and then, unless 
the Civil Caart takes proceedings on the ap- 
plication of somebody and appoints a person, 
there is no power to fill up the vacancy. 

Now the first point raised by Mr. Sundara 
Iyer was this; the law required that the 
original committee appointed by the Local 
Government should consist of three members 
and he did not contend that an ap- 
pointment by the Local Government 
of a committee which consisted of less 
than three members would be a good 
exercise of the powers given them by the Act 
or would bea good appointment of a com- 
mittee. But he argued when once we have 
an original appointment of three by the Local 
Government, then the fact that a vacancy is 
not filled up in pursuance of the provisions of 
section 10 does not incapacitate the surviving 
members from exercising the powers referred 
to in section 7 of the Act. In other words, 
he contended that so long as the original 
appointment of the committee consisted of 
three, the couimittee consisting of two of 
the surviving members was a good com- 
mittee and could exercise the powers cən- 
ferred by the Act. Now the logical con- 
clusion of that argamant, of course, is, 
as Mr. Sundara Iyer conceded, that a com- 
mittee which had been reduced in number to 
one would be a body capable of discharging 
the powers conferred by the Act, and that is 
a somewhat startling propositiou. It seems 
to me the question whether provisions of this 
sort are obligatory and imperative or are 
merely directory must be determined with 
reference to the words of the particular 
enactment or the particular settlement in 
whica‘they occur. Mr. Sundara Iyer has 
contended that the provisions are directory. 
It seems to me in construing the two sections 
of the Act together that they must ba read 
as imperative or obligatory. 
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Then Mr. Sundara lyer’s second contention 
was that in this case we have an original 
appointment of three which is good and we 
have two surviving members and these two 
surviving members constitute the majority of 
the original three. He contended that inas- 
much as ifthere had been three members still 
forming the committee a quorum or a meeting 
of two could exercise the powers of the com- 
mittee it followed that the two surviving 
members of the committee, notwithstanding 
the fact that one is dead, could exercise the 
powers given to the committee. Lam not pre- 
pared to accept that coutention, In support of 
it, Mr. Sundara Iyer referred to the principles 
of the law which governed the question of the 
validity of the acts done by the members of a 
corporate body and he referred us to the case 
of The King v. Bellringer (1). In that case 
jt was held that “where a charter requires 
that the Mayor and Common Clerk for the 
time being and the Common Council for the 
time being or the major part of them should 
elect; and the Common Council was a definite 
body consisting of 36, it was held that a 
- majority of the whole number must meet to 
form anelective assembly; and that if the 
corporation be so reduced as that so many do 
not remain no election can be had at all.” 
All that was decided in that case was that 
in the case of a corporate body where 
the number of the] corporators is so reduced 
that, having regard to the original number, 
a majority is not available, the corpora- 
tion cannot act as a corporate body. Mr. 
Sundara Alyar’s proposition is the converse 
proposition that so long as there is a sufficient 
number of the corporators to form a majority 
of the corporators having regard to the 
original number of the corporators then the 
surviving members can act as a corporate body 
and he says that for the purpose of determin- 
ing the question raised in this appeal we must 
apply that principle to this case. He referred 
us to an observation made by the learned 
Judges who decided the case of Ananta- 
narayana Ayyar v. Kuttalam Pillai (2). 
That was a case which arose under the Act 
now in question and the observation is as 
follows: “Though committees constituted 
under the Act are not strictly corporations, 
there can be no doubt that, with reference to 
the matter in hand, such committees ought to 


(1) 4 T. R. 810; 100 E. R. 1315, 
(2) 22 M. 491, 
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be looked upon in the light of and be gov- 
erned by the rules applicable to, regular 
corporations.” It is a guarded observation and 
it was made with reference to the matter in 
hand. Now what was the matter in hand? In 
that case a committee had been validly consti- 
tuted under the Act of 1868 consisting of 
seven, A meeting was held, the committee, at 
the time the meeting was held, being a full 
and complete committee. At the meeting 
five were present and a resolution was unani- 
mously passed that at future meetings 
three should form a quorum. A future meet->.. 

ing of the committee of which due notice ` 
had been given to all the members of the 
committee, was held and at that meeting 
three members of the committee attended 
and those three members duly passed a re- 
solution and that resolution was keld by the 
Court in Anantanarayana Ayyur v. Kuttalam 
Pillai (2) to be binding on the committee. 
That was all that was decided in that case. 
It seems that there the learned Judges 
were dealing with a question of procedure; 
and whatthey meant to lay down was that 
on questions of procedure the Statutory com- 
mittee appointed under the Act of 1863 must 
be deemed to have the same powers as a corpor- 
rate body. ‘I do not think the learned Judges 
intended to go beyond that. I certainly can- 
not accede to the suggestion that the law 
governing corporate bodies with regard to 
the capacity of the members of the corporate 
bodies to act which is Jaid down, amongst 
other places, in a passage in Bacon’s Abridge- 
ment Vol. II, page 285, to which Mr. Sundara 
lyer referred, is applicable to the case of the 
Statutory body appointed under the Act of 
1863. With regard to this question I think 
the District Judge’s decision is correct and 
I would dismiss this appeal with costs. It 
is not necessary for us to consider the other 
points raised in the appeal. 

Abdur Rahim, J.—I quite agree in the judg- 
ment proposed by the learned Chief Justice. 
But as the question is one of importance and 
is not covered by any decision, to which we 
have been referred, I think, l ought to state 
my reasons. 

It seems to me that, reading sections 7 and 
10 of the Religious Endowments Act to- 
gether, there can be very little doubt that 
the legislature requires that the committee 
which is vested with the power formerly ex- 
ercised by the Board of Revenue should 
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consist of the same number as were originally 
appointed by the Lucal Government. The 
Government, it is conceded, ‘cannot appoint 
a committee consisting of less than three 
members. That, I take it; is clear from sec- 
tion 7. Then section 10 says that whenever 
there is a vacancy in the committee it is to 
be filled by an appointment made by the re- 
maining members of the committee who are 
to take steps for this purpose within three 
months of the occurrence of the vacancy. If 
they,’ fail to take such steps, the Civil Court 
ig then empowered to make the appointment 
zor to direct the committee to make the ap- 
a pointment There cannot thus be any doubt 
that the legislature contemplated that the 
original number of members must exist 
for the purpose of exercising the powers of the 
committee under the Act. 


Great stress has been laid by Mr. Sundara 
Iyer on the inconvenience that might be caus- 
ed in the management of institutions if the 
surviving members of the committee be held 
to be incompetent to acb*as the committee 
during the pendency of the appointment. 
Supposing there would besome inconvenience, 
that, in itself, would not justify us in plac- 
ing an interpretation upon the enacting 
provisions of the Act other than what is 
called for by their plain language. But it 
may be said that considering that the com- 
mittee are merely a . supervising authority 
and as there is always to be a trustee or 
manager or superintendent to carry on the 
‘business of the institution, the inconvenience 

` caused, if any, would not be considerable. 
The fact that the remaining members of the 
committee are’ required to act with 
promptitude while it shows that the legisla- 
ture was alive to the possibility of in- 
convenience arising in the interval also 
indicates the intention of the legislature 
to be that the committee shall not consist 
of less than the number originally appointed. < 

We have been veferred to the English rule 
relating to corporations. But it appears to 
me that, so far as the present question is 
concerned, we cannot derive much help from 
the analogy of corporations. The rule that 
has been referred to is thatif the number 
of corporators does not fallbelow the majority 
of the original number of corporators the 
corporation exists, and can exercise the 
powers conferred on it by its charter, Reli- 
ance has also been placed on the case re- 
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ported in Anantanarayana Ayyar v. Kuttalan 
Pillai (2) where it was decided that a quorum 
of three members fixed by a resolution of 
the committeé can exercise the powers of 
the committee. This decision velates to a 
mere rule of procedure or the mode ia which 
the committee, supposing it is constituted as 
required by the law, is to transacs its 
business; but lere the question is whether 
two members of a committee which original- 
ly consisted of three members—the least 
number required by the law-—but the 
vacancy in which has not been filled, can 
validly exercise the powers of the committee. 
The two remaining members as I read Act 
XX of 1863 cannot be said to be the committee 
at all and the appointment by them of the 
plaintiff as the moktessor or trustee must, 
therefore, be held to be invalid. The suit has 
been rightly dismissed, and I agree that the 
appeal should be dismissed with costs. 
Appeal disnwesed. 


| (s. c. 8 M. L. T. 216.) 
MADRAS HIGH COURT. 
First Civin Appear No. 3 or 1905. 
March 8, 1910. 

Present: —Siv Arnold White, Kr., Chief 

Justice, and Mr. Jastice Abdur Rahim. 
K. RAMANUNNI NAIR alias tee MOOPIL 
NAIR or MANNARAGHAT-—Deraenpayt— 
APPELLANT : . 

versus 

KARUMATHIL NARAYANAN NAIR 

AND ANOTHER—PLAINTIFFS— RESPONDENTS, 

Sale of timber——Warranty of title—Breach—Loss— 
Damages--Pleadings—Appeal —New defence—Pleadings. 

In thecase of sale of goods where thore is a breach 
of the warranty of title, the buyer is entitled to a 
refund of the money paid by him for the goods, and 
expenses incurred in removing the goods must be 
taken into account as loss flowing from the breach of 
the warranty. 

‘A defence which was not put forward in the 
written statement nor contained in issues cannot be 
set up in appeal. 

Appeal against the decree of the District 
Court of Coimbatore, in Original Suit No, 13 
of 1902, dated 22nd: April 1904. 

Judgment.—tThis appeal is by the 
4th defendant in the action against the decree 
passed by the District Judge of Coimbatore 
directing him to pay Rs. 2,154 and interest to 
the plaintiffs for damages arising oub of 
breach of a certain contract with reference 
to several logs of rosewood, cedar, and 
teak sold by the 4th defendant to the 
plaintiffs. These logs at the time of the sale 
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were in a forest belonging to the 4th defen- 
dant and the case of the plaintiffs is that they 
incurred considerable expense in removing the 
logs which they had bought and that at a cer- 
tain Government depot on the way the logs 
were stopped by the Government Forest Officers, 
as they bore marks on them of the 5th defen- 
dant who claimed the legs as his own. After 
some correspondence, the logs were eventual- 
ly made over by the Forest Officer to the 5th 
defendant on his executing a bond of indem- 
nity. The timber was stopped at the Govern- 
ment depot on the 16th March 1909, the sale 
having taken place on the 29th October 1899, 
and on the 11th April 1900, the second plain- 
tiff sent a letter Exhibit U to the 4th defen- 
dant stating therein what had happened and 
that they would hold him responsible for the 
loss they had suffered. To that the defendant 
sent a reply, Exhibit W of 24th April, in 
which he says that no one had the right to 
the timber sold by him to the plaintiffs and 
that the plaintiffs ought not to refrain from 
doing the needful and that the Forest Officer 
bad no right to passa decision like that men- 
tioned in the plaintiff's letter. But it is to be 
noted that the 4th defendant, in his reply to 
the plaintiff’s letter written to him soon after 
the claim was made by the 5th defendant to 
the timber, stopped atthe depot which the 
plaintiffs alleged had been sold to them by 
the 4th defendant does not say that the timber 
claimed by the 5th defendant had not as a 
matter of fact been sold to the plaintiffs but 
that what was sold to the plaintiffs was some 
other timber. Mr. Rosario appearing for the 
4th defendant argues that true it is his client 
sold a certain number of logs to the plaintiffs 
but the plaintiffs have failed to prove that the 
logs which were detained by the Govern- 
ment Officers at the depot and claimed 
by the 5th defendant as the timber sold to 
him are the identical articles which were 
seld by the 4th defendant to the plaintiffs. He 
suggests that the plaintiffs may have carried 
away the timber which they bought and 
might have dishonestly attempted to remove 
the timber sold to the 5th defendant or that 
the timber which the plaintiffs bought might 
still be in the forest for ought the 4th defen- 
dant knew. The second plaintiff went into 
the box and has sworn that the 4th defen- 
dant’s karyasthan sold the identical logs 
which were removed by the 2nd _ plaintiff's 
men and detained by the Forest Ranger at 
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tbe instance of the 5th defendant. The 
question was tried as between the plaintiffs 
and the 5th defendant as to which of them 
the timber involved in the suit belonged. It 
has been found, and upon the evidence the 
finding is amply supported—and this finding 
is not challenged now-—that the timber 
in question had been sold as a matter of 
fact by the 4th defendant to the Sth de- 
fendant before there was any sale of tim- 
ber to the plaintiffs. The logs bore the 
marks of the 5th defendant as well as of 
certain creditors of his who had attached 
those logs. The case of the plaintiffs is. 
that these very logs were sold to him by the 
agent of the 4th defendant and this is what 
the und plaintiff says in his evidence. The 
4th defendant has adduced no evidence to 
rebut this statement nor has he examined 
his agent. Andwhatis more, it does not 
appear to have been the case of the 4th 
defendant that the timber sold to the plain- 
tiffs was not the timber which had been 
previously sold to the 5th defendant and sub- 
sequently detained atthe Government depot. 
As we read the 4th defendant’s written state- 
mentand theissues, nosuch defence as is now 
urged inappeal was ever put forward; and 
admittedly the District Judge does not deal 
with any such question. As has been 
pointed ont, there is no suggestion of sucha 
case for the defence, to be found in Exhibit W. 
Mr. Rosario, however, argues that as it is for 
the plaintiffs to make out that the iimber to 
which the 5th defendant has successfully 
established his title was the identical timber 
sold to the plaintiffs, ib is open to him to 
ask us to hold that they have failed to make 
this out. He asks us to disbelieve the 2nd 
plaintiff's statement on the point on the 
ground that he having, as he admits, measur- 
ed the timber sold to him and not having 
observed the marks of the 5th defendant and 
of the attaching creditors, the timber which 
was sold to him must have been different. 
But it was never suggested to the 2nd plain- 
tiff in cross-examination that having regard 
to the position of the marks of the 5th 
defendant and of his attaching creditors on 
the logs, he must have observed them if 
those were the logssold to the plaintiffs. Then 
itis said that if the logs in question were 
sold to the plaintiffs how is it that there 
are not two sets of the 4th defendant’s marks 
on them. But the explanation might be, as 


Vol. VII] 


BHAWANI PRASHAD v. IFTIKHAR HUSAIN, 


suggested by the pleader for the plaintiffs, 
that the karyasthon of the 4th defendant 
did not in fact put the 4th defendant’s marks 
on the logs a second time. It is also urged 
that as no venga logs were sold to the 
plaintiffs the fact that they were attempting 
to remove the venga logs as well shows 
that they were not acting honestly. The 
explanation seems to be- that these venga 
logs somewhow or other got mixed up with 
the other timber. However, that may be, the 
fact being that the suit was not defended 
on the ground now urged, ib is idle to raise 
‘these questions for the first time in the 
appellate Court. 

The other point argued by Mr. Rosario is 
that the District Judge has erred in assess- 
ing damages on the principle that the plain- 
tiffs are entitled to the amount paid by them 
as price of the timber and the costs of carry- 
ing the timber from the forest to the depot 
where they were seized. Upon the facts as 
found in the case it comes to this: the 4th 
defendant sald as his, timber which belonged 
not to him but to another person, the 5th 
defendant and the 4th defendant knew at 
the time. of the contract that the plaintiffs 
would have to incur expense to remove the 
timber from the forest to a place where they 
could either sell them or utilise them for 
some purpose of their own. There was a 
distinct breach on the part of the 4th defen- 
dant of warranty of title and the plaintiff. 
are entitled to a refund cf the money paid by 
them for the goods and having regard to the 
nature of the goods sold, and what was 
within the contemplation of the parties, the 
expense incurred in removing the timber 
must be taken into account as loss to the 
plaintiffs naturally flowing from breach of 
the warranty. Mr. Rosario has also contend- 
ed that the plaintiffs have not proved the 
amount of the expense which ‘they incurred 
in removing the timber as far as the depot. 
But they filed their accounts upon which the 
Judge relies and the accuracy of these 
accounts was never challenged in the lower 
Court. We bold, therefore, that the appeal 
fails and must be dismissed with costs. 

Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
JUNBCUTION Seconp Crvin Appear No 543 
or 1910, 

August 9, 1910. 

Present:-—~Mr. Justice Chamier, 
BHAWANI PRASHAD—Decree-HoLpeR— 
ATPELLANT 
VEKSUS 
Syed IFTIKHAR HUSAIN-— JUDGMENT- 

f DERTOR— RESPONDENT. 

Limitation Act (IX of 1908), Sch, I, art. 182—De posit 
of diet money or process fee—Step-in-aid of execution 
-—himitation. 

Mere deposit into Court of tho process fee or the 
diet money cannot be held to be an application to the 
Court to take a step in aid of execution within the 
meaning of article 182 of the Limitation Act. 

Thakur Ram v. Katwaru Ram, 22 A. 358, Sheo Prasad 
v, Inder Bahadur Singh, 30 A. 179; A. W. N. (1908) 
74,5 ALL. J. 258, Maluk Chand Ratan Chand v., 
Bechar Nath, 25 B. 639; 3 Bom. L. R. 275, followed. 


Execution Second Appeal from the decision 
of the District Judge of Allahabad, dated the 
Ist of March, 1910. 

Dr. Tej Bahadur Sapru, for the Appellant. 

Dr. Satish Chandra Banerji, for the Re- 
spondent. 

Judgment. —This. appeal arises out 
of an application for execution of a decree 
passed on August 7, 1902. The present 
application was dated August 22,1909. The 
last previous application was presented on 
July 26, 1906, č. e., more than 3 years before 
the present application. But the decree- 
holder contends that the present application 
is within time inasmuch as it was presented 
within three years of the deposit made by 
him of six annas on account of diet money 
for the judgment-debtor for whose arrest 
an order had been passed on the application 
of July 26, 1906. It appears that on Septem- 
ber 8, 1906, a sum of 0-6-0 was paid into 
Court by means of the usual form of tender. 
The “tender” is not signed by any one but 
the money was presumably paid into Court 
on behalf of the decree-holder. The decree- 
holder contends that this ‘tender’ amounts 
to an application to the Court to take some 
step-in-aid of execution of the decree. In the 
caseof Thakur Ram v. Katwaru Ram (1), 
it was held that the mere payment of the 
process fee for the issue of notice for the 
purpose of an enquiry to be held under 
section 287 of the Code of Civil Procedure 
of 1882, or the payment of costs for the issue 


of a proclamation of sale uuaccompanied by 
(1) 22 A. 353. 
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an application does not operate to give a 
fresh starting point for’ limitation within 
the meaning of article 179 (4) of the second 
Schedule to the Limitation Act, 1877. In 
Sheo Prasad v. Inder Bahadur Singh (2), 
that decision was cited with approval, and it 
was held that the mere payment of process 
fees on an application for execution, un- 
accompanied by an application asking the 
Court to take some specific action, does not 
have the effect of giving a fresh starting 
point of limitation within the meaning of 
the same ‘article. The words of the 4th 
clause in the 8rd column cf article 179 
Schedule IL of the Limitation Act of 1877 
are re-produced word for word in clause 5 in 
the 3rd column of article 122 of the first 


Schedule to the Limitation Act of 1908. It | 


is clear, therefore, that according to the 
decisions of this Court the mere payment 
into Court of prccess fees or the like cannot 
be held to be an application to the Court to 
take astep-in-aid of execution within the 
meaning of article 182 of the present Limit- 
ation Act. But it is contended that in the 
peculiar circamstances of the present case it. 
should be held that there was such an 
application to the Court. The learned 
Advoeate for the decree-holder relies on the 
words Khurakh-d-muddathilé inthe 3rd column 
of the tender. It appears to me impossible 
to hold that these words are equivalent to an 
application to the Court to arrest ihe judg- 
ment-debtor. The order for the arrest of the 
judgment-debtor Lad already been passed, 
and even if it be assumed that the warrant 
would not have been executed until the decree- 
holder had paid a certain amount on account 
of the diet-money of the judgment-debtor, T 
do not think that this was an application to 
the Court to take a step-in-aid of execution, 
Tt was merely an application to {be office to 
receive the money. As Sir Lawrence Jenkins 
remarked in Maluk Chand Ratan Chand v, 
Bechar Natha (3), “payment of the money 
was no more than the performance of a 
condition essential to the order for execution.” 
There is also the further difficulty that the 
tender is not signed by any “one, Butl Jay 
no stress upon this, for it appears to me that 
even if it had been signed, there is nothing 
in the terdey which I can treat as an appli- 


cation to tbe Ccurt to take a step-in-aid of 
(2) 80 A. 179; A. W. N. (1908) 74,5 A. L. J. 258, 
2) 25 B. 688; 8 Bom. L. R, 275. 


execution. Agreeing with the Court below, T 
dismiss this appeal with costs including in 
this Court fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Sevonp Civit Appears Nos. 1590 anp 2181 
or 1908. . 
August 23, 1910. h 
Present:—Mr. Justice Brett and Mr. Justice 
Vincent. ` 


BIPIN BEHARY MITTER AxD OTHERS — NG 


PrRAINTIFFS—ÅPPELLANTS 
versus 
SARAT CHANDRA SIRKAR AND OTHERS— 


DERENDANTS— RESPONDENTS. 

Abwab—Zemindary salami— Mokarari lease—Reat 
—Additional sun-— Whether recoverable. 

In a məkarari lease, there was an agreement to pay 
a certain sum as rent and a certain additional sum 
as Zemindary salami expenses, which were arbitrary 
and extra charges imposed on the tenants on a¢count 
of work done in the Zemindary sherista and for other 
purposes: 

Held, that they were abwabs and could not be ro- 
covered by the Zemindar from the tenant. 

Apurna Churn Ghose v. Kasam Ali; 10 C. W. N. 527; 
+0. L. J. 527, 1elied on. 

Radha Charan Roy Ghowdhry v. Golak Chandre 
Ghose, 31 O. 834, distinguished. 

Radha Prosad Singh v. Bal Kower Koeri, 17 C, 726 
(F. B.), followed. 

Appeal from the decrees of the District 
Judge of Gya, dated April 9,1908, affirming 
those of the Munsif of Aurangabad, dated 
December 5, 1907. 

Babu Shorasht Charan Mitra, for the Àp. 
pellants, 

Babus Botdo Nath Dutt, Bipin Behari Ghosh 
(Senior), Baldeo Narain Singh and Shamatul 
Chandra Dutt, for the espondents. 

Judgment.—tThe only question, which 
has been raised in these appeals, is whether 
the lower appellate Court erred in law in 
holding tbat certain sums which were claim- 
ed by the plaintiffs, the present appellants, 
as abwabs were not recoverable under the, 
law from the defendants respondents. The 
learned Judge confirmed the judgment of the 
Court of first instance that these additional 
items constituted abwabs and that they were 
not recoverable from the tenants. The gabu- 
liats (agreements), on which the plaintiffs 
seek to recover the amounts included in 
their claims, were executed long before the 


- Bengal Tenancy Act of 1885 came into force 


g 


N 


N 
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and, therefore, the provisions of tbat Act 
have no application to the present cases. 
The leases were mokarari leases and, in those 
leases, there was an agreement to pay a cer- 


| tain som as renb and a certain additional 


sum as zeminicry salami. That additional 
sum, which forms the item described in the 
plaints as abiw2b, was kept entirely separate 
from the rent in the leases and was recited 
as a separate charge. The lower Courts 
holding that this sum was not included iu 
the rent and, relying on the decision of this 
Court in the case of Apurna Charan Ghose v. 


- Kusam Ali (1), held that this item constitut- 


edan abwab which, under the provisions of 
section 3 of Regulation V of 1812, was not 
recoverable by the landlords from the tenants. 
It has been contended on behalf of the appel- 
lants that from the terms of the lease, it is 
clear that the item agreed to ba paid on 
account of zemindary salami was a portion of 
the consideration fur the leases and, therefore, 
that it is recoverable from the tenants; and, 
in support of this contention, reliance has 
been placed on the case of Radha Charan 
Roy Chowdhury v. Golak Chandra Ghose (2). 
The question, however, which has to be con- 
sidered in these cases, as it was also consider- 
ed in the case on which reliance was plac- 
ed on behalf of the present appellants, is 
“‘Yhether, the disputed item in the present 
cases is an abwab or not. In the case of 
Radha Charan Roy Chowdhury vw. Golak Chan- 
dra Ghose (2), the learned Judges were of 
opinion that the extra amount described as 
mokarari akrajat shamil thagna was a por- 
tion of the rent. In the present cases, the 
item is described as ebwab in the plaints and 
in the leases, it is described as zemindary 
salami expenses. What those expenses are 
it is not distinctly stated but, so far as we 
can judge, they are arbitrary and extra 
charges imposed on the tenants on account of 
work done in the zemindary sherista and 
for other purposes, which charges have always 
been regarded by this Court as illegal cesses or 
abwabs. We are of opinion that the present 
cases fell within the principles laid down 
by the Full Bench in the case of Radha 
Prosad Singh v. Bal Kowar Koeri (8). The 
amounts claimed as abwabs cannot, in our 
opinion, be regarded as forming parts uf the 
(1) 10 ©. W. N. 527; 40. D. J. 527. 


(2) 31 0. 884. 
(8) 17 C. 726. 
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rents fixed on the holding nor can they 
be regarded as consolidated with the rentals. 
In the documents they have been recited 
as charges separate from the rentals and in 
the suits themselves they are claimed as 
separate charges. In our opinion, the view 
taken by the lower Courts is in accordance 
with the principles laid down by this Court 
in the Full Bench case, to which we have 
referred, and in other cases, and we are of 
opinion that no grounds exist for our inter- 
ference with the judgment of the lower ap- 
pellate Court. The result, therefore, is that 
the appeals are dismissed with costs. 
Appeals dismissed. 


CALCUTTA HIGH COURT. 
ivib Rove No. 2438 ov 1910. 
August 8, 1910. 

Present:—Mr. Justice Mookerjee and 

Mr. Justice Sharf-ud-din. 
HARENDRA NATH MUKHERJEE 
` PETITIONER 

versus 

ABINASH CHANDRA BANERJEE — 

OPPOSITE PARTY. 

Bengal Tenancy Act (VIIL of 1895), ss. 15, 16, 17 — 
Receiver in pwtition suit—Rent suit by Receiver— 
Whether barred under s, 16. 

A Receiver appointed in a partition suit is nota 
person who has become entitled to a permanent 
tennre by succession within the meaning of section 
16 of the Bengal Tenancy Act, and tho terms of that 
soction do not bara suit for roat by the Receiver. 

Harihar Mukherjee v. Horendra Nath Mukherjee, 6 
Ind, Cas. 416; 12 C. L. J. 252, referred to, 

Rule against the decree of the District 
Judge of 24-Pergannahs, dated February 24, 
1910, modifying that of the Munsif of 
Barnipur, dated May 4, 1909. 

Babu Satis Ohandra Muokhejee, for the 
Petitioner, 

dJudgment.—The question of law 
which arises for consideration in this Rule re- 
lates to thetrue construction of section 17 read 
with sections 15 and 16 of the Bengal Tenancy 
Act and their applicability to cases in which 
an estate has been placed in charge of a 
Receiver appointed by a Court of competent 
jurisdiction. One Debendra Nath Mukerjee 
died intestate on the 16th July 190%. Short- 
ly after his death, on the 9th December 1907, 
a suit was commenced by his eldest son for 
partition of the family properties. On the 
4th December 1908, the plaintiff in that suit 
was appointed Receiver of the subject-matter 
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of litigation. He then brought a suit against 
the defendants in the case now before us for 
recovery of arrears of rent due from them in 
respect of the years 1312 to 1315. The de- 
fendunts resisted the claim on various grounds 
amongst which it is necessary to mention 
only one for our present purposes. They 
contended that as the Receiver had not 
registered his name under section 17 of the 
Bengal Tenancy Act read with sections 15 
and 16, he was not entitled to recover the 
rent claimed. The learned District Judge 
has held that in so far as the rents of 1312 
and 1313 are concerned us they accrued due 
before the death of Debendra Nath, the 
Receiver is entitled to realize them upon the 
authority of the decision of this Court in the 
case of Belchambers v. Nawab Syed Hussan Ali 
(1), But in respect of the rents which have ac- 
crued due after the death of Debendra Nath 
the Jearned Judge has held that the suit was 
not maintainable inasmuch as the require- 
ments of section 15 of the Bengal Tenancy 
Act had not been fulfilled. In our opinion, 
this view is clearly erroneous and cannot be 
supported. Section 16 provides that a person 
becoming entitled toa permanent tenure by 
succession shall not be entitled to recover by 
suit, distraint or other proceeding any rent 
payable to him as the holder of the tenure 
until the Collector has received the notice, 
fees and costs referred to in section 15. 
The question that arises upon this section is 
whether the Receiver is a person who has 
become entitled to a permanent tenure by 
succession, The answer must obviously be 
in the negative. The Receiver has not 
become entitled to the tenure by succession 
or otherwise. Asa result of the controversy 
between the persons who claim to have be- 
come entitled to the estate by succession, a 
litigation has followed in the course of which 
the Court las taken charge of the estate and 
placed itin the custody of the Receiver as 
its officer, As such officer of the Court, the 
Receiver is entitled to collect rent from the 
tenants; but it cannot be suggested that the 


Receiver has become entitled to the tenure ` 


by succession. No doubt, the learned Dis- 
trict Judge observes that not only the Re- 
ceiver but the heirs of Debendra Nath have 
not fulfilled the requirements of section 16; 
but this, in our opinion, is immaterial. The 


heirs of Debendra Nath, who have not com- 
(1) 20. W. N. 493, 
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plied with the requirements of section 15, 
might have found themselves in inextricable 
difficulty if they had commenced a suit for 
rent, becanse in so far as they were concern- 
ed, the view might have been maintained 
that as they had become entitled to the tenure 
by succession, they could not recover rent by 
suit before they had complied with the re- 
quirements of section 16. But in the events 
which have happened, it is not they but the. 
Receiver who brings this suit for recovery 
of rent and the terms of section 16 are un- 
doubtedly not comprehensive enough to bar 
an action by the Receiver. In support of 
this view, reference may be made to the case 
of Harihar Mukerjee v. Harendra Nath 
Mukerjee (2), in which it was ruled with 
regard to this very estate that a Receiver 
was not a person who had succeeded to the 
estate of the decaased so as to render it 
obligatory upon him to take out succession 
certificate in order to enable him to recaver 
sums due to the estate. A similar principle 
obviously applies to the casa before us. If 
the contrary view were maintained, collec- 
tion of rent might obviously be suspended 
in the event of dispute between two claim- 
ants as to who was really entitled to take 
the estate of the deceased; the Receiver, as 
we have held, could not pay the fees under 
the terms of sections 15, 16 and 17, and even 
if both the claimants paid the fees, neither 
could sue for rent, so long as the Receiver 
was in possession. We are not prepared to 
adopt a construction of the sections which 
would lead to a result of this character, 

The result, therefore, is that this rule is 
made absolute and the decree of the District 
Judge varied. The suit will stand decreed 
in full with costs throughout. We assess- 
the hearing fee in this Court at one gold 
mohur. : 

Rule made absolute. 


(2) 6 Ind, Cas. 416; 12 G. L. J. 252, 
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CALCUTTA. HIGH COURT. 
Crit Rove No. 3290 or 1910. 
August 25, 1910. 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson, 

Mrs. VESTA CLIFFON SEBASTIAN 

/ — PETITIONER 
A versus 
KULODA PROSAD DEOGHARIN AND 


otners—Opprosrre Parry. 
Chota Nagpur Tenancy Act (VI of 1908), ss. 46, 211— 
Act V of 1903, 8.10 (c)—Jdlanbhum districé—Transfer 
of holding before December 1909, validity of, 
There is nothing in section 46 of Act VI of 1908 
/ (Chota Nagpur Tenancy Act) which would invalidate 
the transfer of a holding by a tenant in the District 
of Manbhum in August 1909, thatis, before the Act 
was extended to the District, 


Rule against the orderofthe Sub-Divisional 
Officer of Dhanbad, dated June 18, 1910, 
rejecting the claim of the petitioner. 


Mr. J. IP. Chtpendale, for the Petitioner. 


Babu Narendra Kumar Bose, for the Oppo- 
site Party. 


Judgment.—rThis rule arises but of 
an application under section 211 of the new 
Chota Nagpur Tenancy Act (VI of 1908). 
This Act was passed on the llth November 
1908 and at that time the District of Man- 
bhum was not governed by it. Onthe 22nd 
December 1909, a Goveriment Notification 
was issued extending the whole of this Act to 
the District of Manbhum. Inthe meantime 
on the 19th Angust 1909, the claimant had 
taken a kobala of certain lands forming part 
of a holding. After the promulgation of the 
new Act in the District of Manbhum, these 
Jands being attached in execution of a money 
decree, the claimant put in a claim under 
section 211 of the Chota Nagpur Tenancy Act 
and asked for the release of the land. Her 
claim has been rejected on the ground that 
under section 46 of Act VI of 1908, the trans- 
fer of the holding was bad and that, therefore, 
no title passed to her. 


It has been contended before us that sec- 
tion 46 of Act VI of 1908 has no application 
in bar of the claimant’s title. The reason 
given is that section 46 was not in force in the 
District of Manbhum at the time that the 
claimant took her kabala and thgt the pro- 
mulgation of the Act in December 1909 could 
not, without any express terms, take away 
any rights which might be vested in her by 
her kobala of a prior date. 
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That certainly is the general rule of inter- 
pretation applicable to Statutes. 

Tt is contended, however, that there is some- 
thing peculiar in the present Act VL of 1608 
and the Notification extending the whole of 
the Act without any exception to the District 
of Manbhum that takes it out of the general 
rule ofthe interpretation of Statutes herein 
before referred to, 

Section 46 of the Act, which was first enact- 
ed as section 10 (b) of Act V of 1903, provid- 
ed that holdings of tenants were not trans- 
ferable without the consent of the landlord 
and so forth, That Act was passed on 
the 30th September 1903. It had not 
then any application to the District of Man- 
bhum. Section 46 states: “Nothing in this 
section shall affect the validity of any trans- 
fer (not otherwise invalid) of a razyad’s right 
in his holding or any portion thereof made 
bona fide before the first day of January 1903.” 
Therefore, so far as the District governed by 
that Act(V of 1903) was concerned, although 


' the Act was passed in Ssaptember 1903, all 


bona fide transfers before January 1903 were 
declared unaffected by the provisions of the 
section. There is in the section as enact- 
ed in Act V of 1908 and re-enacted in sec- 
tion 46 of Act VI of 1908, no provision as to 
any transfers made between January 1903 
and September 1903 when the Act was passed. 
Be that as it may, even supposing that the 
whole of the Act without any exception hav- 
ing been extended to the District of Man- 
bhum, claise 5 of saction 49 has full opera-. 
tion, wesee that the section in its terms 
provides that bona fide transfers before the 
lst January 1903 were not to be affected. 
There being no clause relating to any trans- 
fer after that to the date of the kobala of the 
claimant č. e., 19th August 1909, (as there 
was no luv in the Districhof Manbhum cor- 
responding to Act V of 1903), we think that 
there is nothing in section 45 of Act VI of 
1908 which would invalidate the transfer of 
August 1909 in the District of Manbhum. 
Therefore, section 46 would not, in our 
opinion, stand in bar of the adjudication of 
the validity of the claim of the petitioner. 
There is, however, something more to be con- 
sidered in the case. Section 211 requires 
that the claimant is to prove that he was in 
lawful possession of the land claimed. The 
discussion in the Court below has beén to 
some extent clouded by the fact of the plea 
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under section 46 being taken in barand this 
question as to the lawfulness or otherwise of 
the claimant’s possession has not at all been 
considered. 

We think, therefore, that the proper order 
is to seb aside the order of the lower Court, 
which we accordingly do, and send the case 
back for a consideration of the fact whether 
at the time of the attachment the claimant's 
possession was lawful possession under the 
Jaw as it stood at the time of her kobala. 

We assess the costs at one gold mohur 
which will abide the result. 

Rule made absolute. 


CALCUTTA HIGH COURT, 
Seconn Civie Aerea No. 875 or 1909. 
August 30, 1910. 

T’resent:—Mr. Justice Chatterjee. 
MOHENDRA NARAINCHUCKERBUTTY 
— DEFENDANT — APPELLANT 
versus 
SHASHI BHUSHAN CHATTERJEE AND 
OTH ERS—PLAINTIFFS—- RESPONDENTS. 

Suit to set aside decree—Decree obtained on jalze 
allegation and supported by perjury—Whether suit 
maintainable. , 

A decree cannot be declared a nullity and set aside 
merely on the. ground, that the suib was brought 
on a false allegation and supported by false evidence, 
- Mahomed Gblab v. Mahomed Sulliman, 21 C. 612, 
followed. 

Appeal from the decree of the Sub-Judge 
of Murshidabad, dated February 8, 19(9, re- 
versing that of the First Munsif of Kandi dated 
January 4, 1908. 

Babu Nalini Rajan Chatterjee, for the Ap- 
pellant. 

Babu Harendra Krishna Mukherjee, for the 
Respondents. 


Judgment.—tThe defendant obtained 
an ew parte rent decree against the plaintiffs 
and in execution thereof sold the lands in 
suit and purchased them himself. Plaintiffs 
Nos. 2 and 8 applied for setting aside the 
decree under section 108 of the Civil Pro- 
cedure Code without success but plaintiff 
No. ldeposited the decretal amount under 
section 810A, Civil Procedure Code, and had 
the sale set aside. 

The plaintiffs now sue to set aside the 
decree as fraudulent and to recover the 
amount paid under the rent decree. The 
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first Court dismissed the suit holding that 
the plaintiffs had failed to make out their 
lakhiraj-title and that as the summons in 
the rent suithad not been proved to have 
been suppressed, such a suit would not 
be sustainable. The lower appellate Court 
has set aside the decree of the first Court 
and given a full decree to the plain- 
tiffs holding that they have proved their 
lakhtvaj-litle and hence the decree was 
fraudulent. ‘ 

. It is contended in second appeal before 
me that the decree for a refund of the 


amount of the rent decree cannot he support->, 


ed as thelearned Judge has not come to 
any finding as to suppression of summons 
and, secondly, that the lower appellate Court 
shas come to no finding as to the identity of 
the lands in suit with those covered by the 
titleedeeds of the plaintiffs. As to the second 
point the finding of the learned Judge that 
the lands in suit were the lakhira? lands of’ 
the plaintiff is tantamount to a finding that 
the disputed lands were identical with the 
lands covered by the title-deeds of the plain- 
tiffs and there does not seem to be any sub- 
stantial error. As tothe first point l find 
that the learned Munsif found that the sup- 
pression of summons was not made ont. 
This finding has not been upsetbythe lower 
appellate Court so that the findings amount 
to this that the rent suit was brought on 
false allegation and supported by false 
That is not, however, a ground 
on which alone a decree can be declared 
a nullity and set aside. See Mahomed 
Golab v. Mahomed Sulliman (1). The decree 
for refund, therefore, is unauthorized and 
must be set aside. The decree declaring 
the lakhiraj-title of the plaintiffs will 
stand. Each party to bear its own costs in 
all Courts. 


(1) 21 C, 612, 


Sy 
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LALJI SAHAY SINGH Y, ABDUL GANI. 


CALCUTTA HIGH COURT. 
Misca.taneous Crvin AppeaL No. 375 
or 1909. 
July 28, 1910. 
Present:—-Mr, Justice Mookerjee and 
Mr. Justice Sharf-ud-din. 
LALJI SAHAY SINGH—Opprositg Parry— 
š APPELLANT 


VeETSUS 
ABDUL GANI—Petitionrr— 


=. Resronvent. 

Provincial Insolvency Act (III of 1907), ss. 36, 46 
sub-sec, (2), 50—“ Aggrieved person”, who is—Appeal, 
right of—Transferee’s vight of appeal when transfer 
annulled—Jurisdiction of Court under s. 36 in 
respect of property situate outside jurisdiction 
Auxiliary Court. 

An aggrieved person is a person who has suf- 
fered a legal grievance, a man against whom a 
decision has been pronounced which has wrong- 
fully deprived him of something or wrongfully re- 
fused him something or wrongfully affected his 
title to something. 

Ex parte Sidebotham, 14Ch. D. 458; 49 L. J. Bk, 
41;°42 L. T. 788; 28 W. R. 715, relied on. 

Therefore, a person who claims to be the trans- 
feree of a property for valuable consideration 
and alleges that he has acquired title in good 
faith, is an aggriéved person within the meaning 
of sub-section (2) of section 46 of the Provincial Insol- 
vency Act, if the Court has annulled the 
transfer made in his favour under section 36, and 
is entitled to appeal from the order; and in 
such appeal the Receiver of the insolvent’s property 
is a proper party. 

In re a Debtor, (1901) 24 B. 354; 701. J. Q. B. 
699 ; 84 L. T. 666 ; 17 T. L. R. 586; g Manson. 247, re- 
ferred to. 

A proceeding under section 36 is not in the 
nature of a suit, and a Court can deal with the ques- 
tion of the validity of the transfer in respect of pro- 
perty situated outside its jurisdiction. 

A Court which has no jurisdiction cannot act as 
auxiliary to a Court which has jurisdiction. 

Callender Sykes §* Co.v. Colonial Secretary of Lagos, 
(1891) A. O. 460 ; 60 L. J. P, C. 33 ; 65 L. T. 297, re- 
lied: upon. 


To make the provisions of section 50 applicable, 
the Court in which the proceedings havo been 
initiated as well as the Court which is invited to 
assist it, must both have jurisdiction in insolvency 
matters, 


Where a proceeding was instituted at Dacca 
under section 86 in respect of property situated in 
Bhagalpore: Held, that the Dacca Court should take 
action under section 50 and transmit the petition to 
the Court at Bhagalpore to take evidence and 
transmit its finding to Dacca Court which will deal 
with the proceeding. ° 


Appeal from the order of the District 
Judge of Dacca, dated July 27, 1909. 


Babu Jogendra Nath Mukherjee, for the Ap- 
pellant. 
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Babus Sub Chandra Palit and Biraj 
Mohan Mazumdar, for the Respondent. 
. JSudgment.—We are invited in this 
appeal to set aside an order of the Court 
below under section 386 of the Provincial 
Insolvency Act of 1907, by which a transfer 
made in favour of the appellant by one 
Nilkamal Bhattacharya, who has now been 
adjudged an insolvent has been annulled as 
not made in good faith and for valuable 
consideration. The circumstances, under 
which the order has been made, are not 
the subject of controversy between the 
parties. Onthe 29th July 1908, Nilkamal 
Bhuttacharya transferred the disputed land 
and house to the appellant Lalji Sahai Singh 
for a consideration of Rs. 1,250. On the 22nd 
January 1909, Nilkamal made an application 
to be adjudged an insolvent under the Pro- 
vincial Insolvency Act. The order of adjudi- 
cation was made on the 2nd March following, 
and on the same day, the Nazir of the Court 
of the District Judge of Dacca was appointed 
Receiver. On the 16th March 1909, the 
fourth and fifth creditors of the insolvent 
made an application for an order under 
section 36 in respect of the transfer by 
Nilkamal in favour of the appellant. Jt is 
necessary to observe at this stage that while 
the proceedings upon the. application of 
Nilkamal were taken in the Court of the 
District Judge of Dacca, the property in 
dispute was situated in the District of 
Monghyr and the alleged transferee was 
the resident of a place in the interior of that 
district. There was apparently considerable 
difficulty in the service of notice upon the 
transferee. After several unsuccessful 
attempts, on the 18th May, the Court direct- 
ed the issue of a fresh notice upon the trans- 
feree and fixed the 4th June for the disposal 
of the case under section 36. On the 22nd 
May, Lalji sent a telegram upon which the 
Court directed that he might be informed 
about the adjourned day. On the 4th June 
a pleader appeared on behalf of the trans- 
feree. The Court fixed the 25th June 1909 
for the hearing of the case, apparently be- 
cause the creditors were not ready with 
their evidence and applied for summons upon 
these witnesses. The Court was closed on 
the 25th June 1909 and the case was not 
taken ‘up till the day following. On that 
date the Court had no time to derl with the 
matter and accordingly the hearing was ad- 


766 
LALJI SAHAY SINGH V. ABDUL GANI. 


journed till the 23rd July. It appears that 
on the same date the purchaser applied 
for postponement fora month. The learned 
‘Judge refused this application as frivolous 
and at the same time directed him to pay 
"the adjournment costs to the opposing credi- 
tors. He also directed the issue of a warrant 
against Lalji Sahai, the objector. This 
order, we regret to observe, exhibits in- 
explicable carelessness. Jn the first place, 
the case was adjourned for four weeks be- 
cause the Court had no time to deal with 
the matter and consequently it was hardly 
necessary to deal with the application of the 
transferee for adjournment. In any event 
the order for payment of adjournment costs 
was wholly unjustifiable inasmuch as the ad- 
journment was granted, not at the instance 
of the transferee but to suit the convenience 
‘of the Court. In the second place, the order 
for the issue of warrant against the transferee 
js entirely unintelligible and the learned 
Vakils on both sides have failed to suggest 
even a plausible explanation of the reasons 
for which an extraordinary order of this 
description was made. The case was then 
taken up for disposal on the 23rd July. Dalii 
applied for time on the allegation that he 
was ill and was unable to attend. The Court 
refused the applieation onthe ground that 
the story of illness was not certified to be 
true. The opposing creditors then examined 
their witnesses, the insolvent Nilkamal was 
also examined, and the learned Judge took 
time to consider his judgment. On the 27th 
July he annulled the sale. The transferee 
has now appealed to this Court and, on his 
behalf, the decision of the District Judge has 
been challenged principally on two grounds, 
namely, first, that in view of the provisions 
of section 16 of the Code of Civil Procedure, 
the Court had no jurisdiction to deal with 
the matter which ought to have been investi- 
gated by the Court which has jurisdiction 
over the disputed property, and, secondly, that 
the proceedings were irregular inasmuch as 
opportunity was not afforded to the trans- 
feree to establish his case, and that, in any 
event, the Court ought to have proceeded 
under section 50 of the Provincial Insolvency 
Act. Both these points have been strenuously 
contested by the learned Vakil for the re- 
spondents, opposing creditors, It has further 
been urged on their behalf that the present 
appeal is incompetent on two grounds, first, 
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because the transferee is not an aggrieved 
person within the meaning of section 46. 
sub-section (1), of the Provincial Insolvency 
Act ; and, secondly, because the Receiver had 
not been made a party. Before we deal with 
the merits of the appeal, we must examine 
these preliminary objections. 

In so far asthe first ground is concerned, 
there is, in our opinion, no substance in ib. 
Section 46, sub-section (2), provides that any 
parson aggrieved by an order made by the 
District Court under section 36, may ap- 
peal to the High Court. Tho learned 
Vakil for the respondent has conceded that 
if the decision of the Court below had been 
adverse to the petitioning creditors, it would 


-have been competent to them to prefer an 


appeal under sub-section (2) of section 46. 
But it has been argued that the transferee, 
who cannot be treated as a party to the pro- 
ceedings, ought not to be regarded as an 
aggrieved person within the meaning of sub- 
section (2) of section 46. This contention is 
clearly unfounded because it practically in- 
vites us to pub upon the expression ‘“aggriev- 
ed person” a narrow constraction not justi- 
fied by the plain meaning of the language 
used by the Legislature. As was observed 
by Lord Justice James in Wa parte Sidebotham 
(1), an aggrieved person is a person who 
has suffered a legal grievance—a man against 
whom a decision has been pronounced which 
has wrongfully deprived him of something 
or wrongfully refused him something or 
wrongfully affected his title to something. 
See also the cases of Revell v. Blake ; 
Ex parte Official Receiver (2) and Bx parte the 
Board of Trade (3). It is impossible to hold 
that a person, who claims to be the transferee 
of a property for valuable consideration and 
who alleged that he has acquired title in 
good faith, is not an aggrieved person, al- 
though the order has annalled the transfer 
made in his favour. Ie will ba observed 
that the words used in sub- section (2) are 

“any person aggrieved” and not “any party 
aggrieved”. Bat even if the latter colloca- 
tion of words had been used, it would, in our 
opinion, have made no difference to the 
position of the appellant because the pro- 
ceedings in the Court below show that for 


(1) 14 Ch. D. 458; 49 L. J. Bk. 41; 421. T. 783; 
28 W. R. 715. 

(2) 19 Q. B. D. 174. 

(3) (1894) 2 Q. B. 805. 
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the purposes of the enquiry under section 33, 
the appellant was party thereto. The deci- 
sion, therefore, is not between the creditors 
on the one hand and a stranger on the 
other, but itis one between persons who are 
parties and are necessary parties to a pro- 
ceeding under section 36. The first ground, 
therefore, upon which the preliminary 
objection is sought to be sustained, must 
be overruled. 

In so far as the second ground is concerned, 
there is more substance init. The learned 
Vakil for the respondent has suggested that 
the Receiver is anecessary party to the appeal. 
This contention is supported by section 36 
which provides that a transfer of property nob 

- made in good faith and for valuable cən- 
sideration shall be void against the Receiver 
and may be annulled by the Court. In 
fact, the language of section 36 justifies the 
inference that the proper person to make an 
application under that section is the Re- 
ceiver in whom all property belonging to 
the insolvent has vested by operation of law. 
That the Receiver isa proper party is clear 
from the decision, In re a Debtor (4), where it 
was ruled that a Receiver is a person aggriev- 
ed by an order of the kind which may be 
made under section 36. But, though we 
think that the Receiver ought to have been 
joined as a party respondent to the appeal, 
we are of opinion that the appeal ought not to 
fail on that ground. It is clear, in the first 
place, that the Receiver was not made a party 
to the proceedings in the Court below. In 

‘the second place, the creditors at whose in- 
stance the proceedings were commenced under 
section 36 ara represented in the present ap- 
peal, and the. learned Vakil who has appear- 
ed on their behalf has urged before us every- 
thing that might have been urged in sup- 
`” port of the order of the Court below by the 
Receiver if he had notice ofthe appeal. In 
the third place, the order we propose to make 
will notin any way finally affect the posi- 
tion of the Receiver. Consequently it is not 
necessary to delay the hearing of the appeal 
by adding the Receiver as a party respondent 
thereto. The second ground, therefore, apon 
which the learned Vakil for the respondent 
invites us to dismiss the appeal must be over- 
ruled. We must, therefore, proceed to con- 
sider the appeal on the merits. 

(4) (1901) 2 Q. B. 354; 70 L. J. Q. B. 699; 84 L. T 

666; 17 T. L. R. 536; 8 Manson 247. 
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In support of the first ground taken on 
bahalf of the applicant, it has been urged that 
the District Judge had n> jurisdiction to de- 
termine the question raised under section 36 
of the Provincial Insolvency Act. It has been 
urged in substance that a proceeding under 
section 36 is in the nature of a suit to recover 
possession of property in the hands of the 
transferee, and that consequently in view of 
the provisions of section 16 of the Code of 
Civil Procedure, the only Court competent 
to entertain sucha suit is the Court which 
has jarisdiction over the subject-matter 
therein. In our opinion this contention is en- 
tirely unfounded. A proceeding under sec- 
tion 36 is notin the nature ofa suit. It is 
only an incidental proceeding in the course 
ofa more comprehensive one for adjudging 
the petitioner an insolvent. Much reliance 
was, however, placed by the learned Vakil for 
the appellant upon sub-section (1) of sec- 
tion 47 of the Provincial Insolvency Act, 
which provides that subject to the other 
provisions of the Act, the Court in regard to 
proceedings under the Act shall have the same 
powers and shall follow the same procedure 
as it has and follows in the exercise of original 
Civil jurisdiction. We wera invited to read 
this along with section 16 of the Civil Pro- 
cedure Code and to hold that as the Court has 
the same powers as ib has in the exercise of 
original Civil jurisdiction, it cannot deal with 
the question of the validity of the transfer in 
respect of property situated outside the local 
jurisdiction. The argument, however, is ob- 
viously based upon the fallacious assumption 
that the term “power” is equivalent to the 
term “jurisdiction”. The jurisdiction of the 
Court to deal with a matter under section 36 
is.created by section 3 ofthe Act and sub- 
section (1) of section 47 merely defines the 
power which the Court can exercise when it 
possesses such jurisdiction. We may further 
observe that the first branch of the argument 
ofthe learned Vakil for the appellant con- 
tradicts the second brauch of this argament, 
namely, that proceedings ought to have been 
taken under section 50 of the Act. As has 
been observed by their Lordships of the 
Judicial Committee in the case of Callender 
Sykes & Co. v Colonial Secretary of Lagos (5), 
a Court which has no jurisdiction cannot act 
as auxiliary toa Court which has jurisdic- 


tion.. In other words, to make the provisions 
(5) (1891) A. ©. 460; 60 L. J. P. O. 33; 65 L. T, 297. 
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of section 50 applicable, the Court in which 
the proceedings have been initiated as well as 
tlie Court which is invited to assist it must 
both have jurisdiction in insolvency matters. 
The first branch of the argument of the 
learned Vakil for the appellant must conse- 
quently fail. i 

In so far as the second ground urged by 
him is concerned, it must, in our opinion, suc- 
ceed, Thelearned Vakil for the appellant 
has invited our attention to the circumstances 
ihat the proceedings were pending in the 
Court of the District Judgeof Dacca, whereas 
the property was situated in the District of 
Monghyr and the transferee was the resident 
of a place in the interior of that district. 
When we bear in mind the distance between 
Dacca and Monghyr, it becomes impossible 
for us to hold that the transferee and his 


witnesses ought to have appeavedin Dacca for - 


examination in that place. In view of the 
provisions of Order XVI, Rule 9, of the Code 
of Civil Procedure, it would be impossible to 
insist upon the personal attendance of the 
transferee and of his witnesses at Dacca. 
Consequently if the case had to be tried at 
Dacca, the transferee as well as his witnesses 
would clearly have to be examined on Com- 
mission. But we are of opinion that this 
js a matter which ought not to have been 
tried at allat Dacca, This is precisely a 
case in which the procedure contemplated 
in section 50 of the Provincial Insolvency Act 
ought to have been followed. That section 
provides that all Courts having jurisdiction 
in insolvencies and the officers of Courts, 
respectively, shall severally act in aid of, 
and be auxiliary to, each other in all matters 
of insolvency, and an order of a Court seek- 
ing aid with a request to another of the 
said Courts, shall be deemed to enable the 
latter Court to exercise, in regard to the 
matters directed by the order, such juris- 
diction as either of such Courts could exer. 
cise in regard to similar matters within 
their respective jurisdiction. In the case 
before us, it is manifest that the trial of the 
proceedings under section 36 at Dacca could 
not be convenient to either party. No doubt, 
the insolvent Nilkamal lives at Dacca and 
was examined by the District Judge of that 
Court. The petitioner under section U6, 
however, lives in Calcutta. Another wit- 
ness who has been examined, namely, Satish 
Chandra Banerjee, lives in Bhagalpur. A 
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third witness Babujan lives at Bardwan, 
while an Engineer who has basen examined 
lives in Calcutta., Inthe proper trial of the 
case, it is clearly necessary thatthe trans- 
feree should be examined as also the attesting 
witnesses tothe deed of transfer. All these 
reside within the District of Monghyr. 
Under such circumstances the inference is 
irresistible that the provisions of section 50 
should be applied. 

The result, therefore, is that this appeal 
is allowed and the order of the Court below 
discharged. The records will be returned 
to the District Judge of Dacca with a direc- 
tion that he will take action under sec- 
tion 50 of the Provincial Insolvency Act. He 
will transmit the petition under section 36 
to the District Judge of Bhagalpur and ask 
him to deal with the matter upon evidence 
to be adduced before him. The District 
Judge of Bhagalpur will thus have cognizance 
over the matter, take such evidence as may 
be adduced and then determine the ques- 
tions raised. He will transmit his finding 
to the District Judge of Dacca who will on 
the basis thereof deal with the insolvency 
proceedings. Thecosts of this appeal will 
abide the result. We assess the hearing fee 
at two gold mohurs. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Seconp Civin APPRATL No, 1135 or 1909. 
August 3, 1910. 

Present: —Mr. Justice Karamat Husain. 
BALDEO PERSHAD AND ANOTHER — 
PLAINTIFFS — APPELLANTS 
versus 
“‘BHAGWANT SINGH AND ANOTHER-— 

Devenpants—Respoxdents. ` 

Pre-emption—Wajib-ul-arz —Construction—Karabat 
karib haqiut men, meaning of —Blood relation, 

The Wajib-ul-arz of a village contained the following 
provisions:—“Lthaza jo koi sharik hissaapna bazarye bai 
ya rela yathika ya istighrak intekal karna chahe, to 
awal shurkai zailt patti mustahak lene intekal milkiat 
ke honge, jowoh na len, to digar shurkai patti majaz lene | 
intikal ke honge, aur bahalat inkar hissadaran patti 
mazkur, aurhissadaran dusrc patti ke jo karabat karib 
hakiat men rakhte hon, mustahag lene intikal ke honge: 

Held, that the words “Karabat karib hakiut men” 
referred to rflationship in blood and not to nearness 
in space. 

Second appeal from the decision of the 
District Judge of Shabjahanpur, dated the 


10th August, 1909. 
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JOYTARA V. RAM KRISHNA, 


Mr. Parmeshwor Dyal, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

Judgment,—This was a suit for pre- 
emption on the basis of a wajib-ul-arz. 16 
was dismissed by the Court of first instance 
and its decree was affirmed by the lower 
appellate Court. The pre-emptors come here 
in second appeal, and it is argued by their 
learned Vakil that the expression karabat 
karib hakkiat men means such sharers in 
another paiis as are nearer in space to the 
property sold. The certified copy of the 
pre-emption clause was not very clear and, 
therefore, I sent for the original wajib-ul-arz, 
the pre-emption clause of which is “ Aindah 
ham sab shurka ko hasabravaj wa shada amad 
kadeem apne ‘hisse ke bat wa rahn karne ka 
tkhtiar hasil hai, Inthaza jo koi sharik hissa 
apna bazarye bai ya rahn ya thika ya istighrak 
intekal karna chahe, to awal shurkai zail patti 
mustahak lene intekal milkiat ke honge, jo woh 
na len, to digar shurkai patti majaz lene intikal 
ke honge aur bahalat inkar hissadaran palti 
mazkur, aur hissadaran dusre patti ke, jo 
zarabat karib hakiat men rakhte hon, mustahak 
lene intekal ke honge. Agar woh bhi inkar 
karen ya kimat bamojib ikbal shakhs gair ke 
ada na karen, to usko ikhtiar intikal karne 
hath shakhs gair ke hoga”. 

This passage may be rendered as follows :— 

‘In future all of us co-sharers, according to 
ancient practice and custom, have power to 
sell, hypothecate, lease or mortgage our 
shares. Therefore, if any co-sharer wishes to 
sell, hypothecate, lease or mortgage his share, 
then first.of all zat co-sharers in the patti 
will be entitled to take the transfer! if they 
fail to do so, other co-sharers in the patti 
will be entitled to take the transfer and 
in case of refusal by the co-sharers of the 
patti aforesaid, such other co-sharers of an- 
other patti as are near relatives (to the holder) 
of the property sold will be entitled to take 
the transfer. TE they also refuse to take 
or do not pay the price which a stranger 
is willing to pay, the owner will have power to 
transfer itto a stranger.” The above passage 
clearly shows that pre-emptors are divided 
into three classes (1) zail or joint co-sharers 
in the patti, (2) other co-sharers in the same 
patti and (8) co-sharers in another patti who 
are blood relations of the owner of the 
hakkeat sold. The contention of the learned 
Vakil that the third class’ denotes only co- 
sharers in another patti as are neare; in 
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space to the property sold is not correct. To 
take the expression harabat karib in any 
sense other than a near blood relation is not, 
correct according to its well recognised mean- 
ing in the Urdu language. Besides, the 
words which follow that expression show 
that the expression has been used in con- 
tradiction “to a stranger” and this to my 
mind conclusively shows that the expression 
means “near blood relations.” In the third 
place. when the third class of pre-enptors 
consists of other Aissadurs in another patti, 
that patti is not sub-divided and such being. 
the case, the contention that some of those 
hissadars may be nearer in space to the pro- 
perty sold than other hzssadars is meaningless. 
The result is that the pre-emptors who 
are not blood relations of the vendor have 
no preferential right to the vendee. The 
appeal faiis and is dismissed with costs. 


Apreal dismissed, 





CALCUTTA HIGH COURT. 
Miscentangous Civit APPRAL No. 1 or 1910. 
wiru Rur No. 77 or 1910. 
September 2, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din, 
JOYTARA—PETtITIONER-—~APPELLANT 
versus 
RAM KRISHNA SEAL—Auctroy. 


PURCHASHER—-AND OTHERS— RESPONDENTS. 
Bengal Tenancy Act (VII of 1885), s. 178, cl. (8) — 
Appeal, whether lies against order wnder—Test to be 
applied, what is—Application by unrecorded co-sharer 
in tenancy — Representative judgment-debtor — Civil 
Procedure Code (dct V of 1908), 3. 47. . 

No inflexible rule can be formulated that an order 
under section 173 is or is not appealable as a decree. 
The test to be ‘applied in the circumstances of each 
case is, what is the true nature ofthe question riased, 
that is, whether the question relates to the execution 
of the decree, and who are the parties between whom 
it arises, that is, whether it arises betweon the parties 
or their representatives, 

An unrecorded co-sharer in a tenancy is nota 
representative-in-interest of the recorded tenant 
within the meaning of section 47 of the Code of Civil 
Procedure, 1908. Therefore, where an application 
was made by an unrecorded co-sharer for the setting 
asideofa sale on the ground that the judgment- 
debtor, the recorded tenant, had purchased the holding 
through another person and the Court sets aside the 
gale, the order was not appealable. 

Raghu Singh v. Misri Singh, 21 ©. 525, followed. 

Chand Monee v. Santo Monee, 24 O. 707,10. W. N, 
584, distinguishod, 
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Harabandhu y. Harish Chandra, 3 C. W. N. 184, 
referred to, 

Appeal from, and rule against. the order of 
the District Judge of Noakhali, dated Septem- 
ber 25, 1909, reversing that of the Munsif of 
Feni, dated July 28, 1909. 

Babu D. L. Khustgir, for the Appellant. 

Babu Dwarka Nath ,Chakratarti, Moulvi 
Syed Shamsul Huda and Babu Birendra 
Chandra Das, for the Respondents. 


Judgment.—wWe are invited in this 
case to set aside an order of the Court of 
appeal below made in reversal of an order 
of the original Court under sub-section (3) 
of section 173 of the Bengal Tenancy Act. 
The Maharaja of Tipperah, in execution of 
a decree against a recorded tenant, Daya- 
moyi, brought a holding to sale onthe 6th 
September 1905. The property was pur- 
chased by one Ramkissen Seal. On the 
27th February 1909, one Joytara, the sister 
of Dayamoyi, mide an application to seb 
aside the sule on the ground that the hold- 
ing originally belonged to her father Jagan 
Nath Seal, that upon his death it was in- 
herited by his four daughters, Dayamoyi, Joy- 
tara, Soraswati and Jasoda, that the decree 
for rent had been obtained against Dayamoyi 
alone, and that at the execution sale the 
holding had baan purchased for an insignifi- 
cant price .by. Dayamoyi in the name of the 
ostensible purchaser, Rim KissenS2al, with a 
view to extinguish the interests of her sisters. 
she consequently prayed that the sale migat 
be set aside under sub-section (3) of section 
173 of the Bengal Tenancy Act. She joined 
as opposite parties to this application, the 
decree-holder, the judgment-debtor, and the 
auction-purchaser. Subsequently, as if was 
alleged that the auction-purchaser had, mean- 
while, transferred the property, the transferee 
also was added as, an opposite party. The 
application was resisted on the grounds that 
is was barred by limitation, that the peti- 
tioner Joytara had no interest in the pro- 
perty because it had been sold by their 
father to Dayamoyi and that it had not 
been purchased by Dayamoyi at the execu- 
tion sale in the name of the auction-pur- 
chaser. The Court overruled the objection 
of limitation on the ground that the facts 
established brought the ease within section 
18 of the Limitation Aet. The Court also 
found that the holding belonged to all the 
sisters and that it had been purchased by 
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the judgment-debtor for an insignificant price 
in the name of her near relation, Ram Kissen 
Seal. In this view the Court of first instance 
seb aside the sale under section 173, sub- 
seclion 3, of the Bengal Tenancy Act. The 
decree-holder then appealed to the District 
Judge and he joined as parties respondents, 
the petitioner Joytara, the judgment-debtor, 
the auction-purchaser and the transferee 
from the latter. A preliminary objection 
was taken to the hearing of the appeal that 
it was not allowed by law. The learned 
Judge overruled this objection on the ground 
that the appeal was competent upon the 
authority of the decisionin Chand Monee vw. 
Santo Monde (1). He then heard the appeal 
on the merits, and reversed the decision of 
the Court of first instance, because in his 
opinion, the application under section 173 
was barred by limitation. Weare now in- 
vited by the applicant under section 173 to 
discharge this order in the exercise, either 
of our revisional or of our appellate juris- 
diction, on the ground that no appeal lay 
against the order of the original Court to the 
District Judge. 

To determine whether the appeal to the 
District Judge was competent, it has to be 
observed at the outset that no appeal is 
allowed against an order under section 17 
sub-section 3, of the Bengal Tenancy Act by 
any provision iu the Statute itself. Nor is an 
order under section 173 included in the list 
of orders made appealable as such by the 
Code of Civil Procedure of 1908. But it 
has been suggested that the order may be 
treated as one made under section 47 of the 
Code and is consequently a decree under sec- 
tion 2 (2) and appealable as such. The 
tests to be applied to determine the sound- 
ness of the contention are two-fold; first, is 
the question raised in the application under 
section 173 one between the parties to the 
suit in which the decree was passed or their 
representatives, and, secondly, does the ques- 
tion relate to executionof the decree ? In so far 
as this second condition is concerned, it is 
obviously satisfied, because if the objection 
prevails and the sale is reversed, the decree- 
holder must proceed with execution afresh, 
The only point, therefore, which requires 
consideration is, whether the first condition 
is satished, namely, whether the question 


raised arises between the parties to the suit 
(1) 240. 707; 1 O. W. N. 584, 
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or their representatives. Now, it is point- 
ed out yy their Lordships of the Judicial 
Committee in the case of Prosunno Kumar 
Sanyal v, Kali Das Sanyal (2), that if the 
question really arises between the parties to 
the suit or their representatives, it does not 
cease to be so because the purchaser at judi- 
cial sale, who is no party to the decree 
whereof the execution is in question, is also 
interested and concerned in the result. The 
fact, therefore, that the purchaser in this 
case who is asserted by the petitioner to be 
no other than the judgment-debtor herself 
is affected by the result of the proceeding, 
does not in apy way alter its character. 
The point, therefore, narrows down to this: 
Js the petitioner a representative of 
one of the parties to the suit within the 
meaning of section 47 of the Code. Much 
reliance has been placed by the judgment- 
debtor and the auction-purchaser upon the 
decision of the Full Bench in Ishan Chunder 
v. Beni Madhub (3), where it was ruled that 
the term representative, when taken with 
reference tothe judgment-debtor, means his 
representative-in-interest, and includes a 
purchaser of his interest, who, so far as 
such interest is concerned, is bound by the 
decree. On the basis of this principle, it 
has been argued that the petitioner, in so 
far as she is an unrecorded sharer in the 
tenancy, is @ representative of the recorded 
tenant, the judgment-debtor against whom 
the decree for rent was obtained. In our 
opinion, this position is not only contradic- 
tory to the contention that the petitioner 
has no interest at all in‘the tenancy but is 
also unsustainable on principle. If A, B 
. and C are interested in a tenancy while 
' the name of A alone is recorded in the books 
of the landlord who obtains a decree for 
rent against him, it is difficult to appreciate 
how B and C can be rightly regarded as the 
.representatives-in-interest of A. It would, 
in our opinion, be an unwarrantable exten- 
sion of the rule, laid down in the case of Ishan 
Ohunder Sirkar v: Bent Madhub Sirkar (3), 
and applied in the case of a transferee from 
the recorded tenant in Azgar Ali v. Asaboddin 
Kazi (4), to hold that B and C. are the 
representatives-in-interest of A. Tt might 
with more propriety be maintained that for 
. (2) 19 C. 683; 19 L A, 166. 
(3) 240. 62; 1 0. W. N. 86. 
(4) 90. W. N, 134. 
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the purposes of the tenancy and.of the suit for 
arrears of rent, A represented B and C. It 
is worthy of remark, however, that such an 
unrecorded co-sharer would be entitled to 
apply for reversalof thesaleunderOrder XXT, 
Rule 90, of the Code of 1908, as a person 
whose interests are affected by the sale. 
But we are not prepared to hold that such 
an unrecorded co-sharer is a representative. 
in-interest of the recorded tenant within 
the meaning of section 47 of the Code of 
1908. Such unrecorded co-sharer does not 
derive his interests from the recorded co- 
sharer; their interests are co-ordinate; and 
the unrecorded sharer cannot be appropriate- 
ly described as the representative-in-interest 
of the recorded co-sharer. Consequently, in 
the case before us, the question raised by 
the application under section 173, sub-section 
(3), did not arise between the parties to the 
suit or their representative. The order of 
the original Court, therefore, was not a dec- 
ree and not appealable as such. 

Our attention was invited toa number of 
judicial decisions which are, perhaps, not 
easy to reconcile. A detailed examination of 
these cases is unnecessary, as, in our opinion, 
an inflexible rule cannot be formulated that 
an order under section 173 is or is not appeal- 
able as adecree. The test to be applied in 
the circumstances of each case is, what is 
the true nature of the' question raised, and 
who are the parties between whom it arises. 
The answer must depend largely upon the 
position of the applicant, and the title ke 
claims. We may observe, however, that 
there are expressions used in some of the 
cases in the books which may be open to 
criticism. The case nearest in point is that 
of Raghu Singh v. Misri Singh (5), where 
the application was made by an unrecorded 
co-sharer in the tenancy. The learned 
Judges held that the order was not within 
the scope of section 244 of the Code of 1882, 
because the applicant was an outsider and 
not a party to the suit; it was not considered, 
however, whether he was a representative of 
the judgment-debtor. In Chand Monee v. 
Santo Monee (1), the application was made 
by one of the judgment-debtors and the 
heirs of a deceased judgment-debtor, on the 
allegation that a third judgment-debtor bad 
purchased the property in the name of his 


wife. The question was raised, therefore, 
(5) 210. 825. 
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between the parties to the suit and was 
clearly within the scope of section 244. In 
Harabandhu Adhikari v. Harish Chandra 
Dey Pal (6), the application was made 
by a purchaser from the recorded tenant 
and the contest was apparently between 
the applicant and the auction-purchaser. 
Even if, therefore, the purchaser could 
be treated as a representative of the 
judgment-debtor, the question might not fall 
within section 244, on the principle explained 
by Mr. Justice Banerjee, in Hira Lal Ghose v. 
Chundra Kanta Ghose (T); see also Amir Rai v. 
Basdeo Singh (8). But’ the same learned 
‘Judge appears to have ignored the distinc- 
tion in the case of Sriram Chandra Sen v. 
Guru Das Kundu (9), where he held that 
an appeal might lie at the instanca of the 
judgment-debtor though it might not lie at 
the instance of the applicant under section 
178. But obviously, as pointed out in the 
case of Hira Lal v. Chamwtra Kanti (7), the 
answer to the question whether an appeal 
lies or not depends upon the nature of the 
order and not'upon who happens to be the 
appellant. The distinction was possibly over- 
looked also in Mohima Chandra v. Jogendra 
Kumar (10). in the case before us, it is, 
in our opinion, clear upon the principles al- 
ready explained that the appeal preferred to 
the District Judge was incompetent. 

The result is that the Rule is made ab- 
solute, the order of the District Judge dis- 
charged and that of the Court of the first 
instance restored with costs both here and 
in the Court below. The costs will ba paid 
by the transferee from the auction-purchaser 
here and by the decree holder in the Court 
of appeal below. We assess the hearing fee 
in this Court at two gold mohurs. 

The appeal is dismissed. We make no 
order as to costs in the appeal. 


Rule made absolute. Appeul dismissed. 


(6) 3 ©. W.N. 184. 
(7) 26 C. 539 at p. bis; 3 C. W. N 
(8) 5 0. L. J. 204. 


(9) 3 0. W. N. xiy. 
(16) 3 C. W. N. cry. 
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CALCUTTA HIGH COURT. 
Recurar Givin Arppean No. 348 or 1908. 
August 18, 1910. 

Present —Mr, Justice Holmwood and 
Mr. Justice Chatterjee. 

JANKI SINGH AND OTaeRs—PLAINTIFES— 
APPELLANTS 
versus 


DEBI NANDAN PRASAD AND OLHERS—- 


Dereybdan'ts— RESPONDENTS. 

“Laces,” meaning of-—Revenue sale — Issue ofvertificate, 
effect of —Morigagee in possession--Trustee of mortgagor 
—Co-sharers in joint estate—Relation of mutual con- 
jidence—Non-payment of revenue by co-sharer—Purchase 
by himeelf—Transfer of Property Act (IV of 1882), s. 76. 

Laches signify knowledge or at least such 
abstinence from legitimate enquiry as to amount to 
constructive notice of the risk ‘incurred. 

A revenue sale having been confirmed and a certi- 
ficate of salo issued to tho purchaser, the notices 
under the sale law must be taken as duly served; but 
that is only so far as the setting aside of the saleon 
the ground of irregularity in the servico of the notices 
is concerned. ‘So far as the actual notice on the 
parties is concerned, for the purpose of ascertaining 
whether they knew of the procecdings and could 
lave averted the sale, the Court is entitled to seo 
whether the notices were in fact so served as to fix 
kuowledge of them upon the plaintiffs who sought to 
set aside the sale, or so as to keep them from all 
knowledge of the same. 

In certain respects gud for certain purposes, the 
mortgagee in possession is a trustee for the mortgagor 
and cannot take advantage of that position to the 
detriment of the mor tgagor. 

Nawab Sidi Nazar Ali Khan v. Ojoodhya Ram, 10 M. 
I. A. 540; 5 W. R. 83 (P.C.), relied on. 

Between co-sharers in a joint estate, all being 
liable to pay their quota of the Government revenue 
accordiug to their respectivo shares, a relation of 
mutual confidence exists. 

Dictum of Banerjee, J.in Durga Singh v. Sheo Prosad 
Singh, 16 C. 194, disapproved. 

Therefore, where a co-sharer of a revenue paying 
estate by suffering a default intentionally allows 
the property to bo sold and makes the purchase 
for himself to the exclusion of his co-sharors, 
he can not be allowed to derive any benefit for 
himself by committing the breach of trust and he 
must share the acquisition with his other co-sharers. 


Appeal from the decree of the Additional 
Sub-Judge of Monghyr, dated June 17, 1908. 

Babus Umakali Monkerjee, Jogesh Ohandra 
Roy and Kulwané Sahay, for the Appel- 
lants. 

Mr. A. Chowdhury, and Dr. Sarat Chandra 
Bysak, for the Respondents. 


Judgment.—Mouza Tikarampur one 
anna Pattee Touzi No. 5298 was assessed with 
a Government revenue of Rs, 256. The four 
annas co-sharer of this opened 2 separate 
account and 12 annas remained as the djmalz 
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or the residuary share paying an annnal 
Government Revenue of Rs. 192: 3 annas out 
of this 12 annas belonged to plaintiffs Nos. 17 
to 20. Plaintiffs Nos. 1 to 6 claim to be 
assignees of parts of this 3 annas and 
plaintiffs Nos. 7 to 16 are the owners of the 
other 9 annas, Plaintiffs Nos. 17 to 20 mort- 
gaged their 3 annas in sudbharna to defen- 
dant No. 1 on the 23rd December 1904, the 
said defendant agreeing to pay Rs. 51-8 per 
annum for the Government Revenue for the 
said three annas with cesses. The defendant 
No. 1 commenced paying the Government 
. Revenue from the January kist of 1905 and 
in the June hist of 1905 paid Rs. 3-6 in excess 
of the required amount of Rs.9 which was 
entered as on account of Ram Padarat 
Mahton plaintiff No. 17. There is no evidence 
to show whether this excess was paid by 
mistake or intentionally but probably it 
was by mistake. This amount remained to 
the creditor of the mali share and defen- 
dant No. 1 went on regularly paying kist 
after kist in full, until the September kist 
of 1906, when he paid Rs. 9 in place of 
Rs. 12, that is, three rupees less than he 
ought to have paid. The excess amount of 
Rs. 3-6 standing to the credit of the mali 
share had been in the meantime utilized by 
the plaintiffs or some of them as an amount 
lying to the credit of the djmali share, and 
the ¿malt share was held to be in de- 
fault in the September kist for Rs. 2-10 
as there was an excess of 6 annas to 
the eredit of the share in the Collec- 
tor’s books. 

The contract to pay the Government Re- 
venue and to the extentof Rs. 31-8 is both 
admitted and proved. The default in the 
September kist of 1906 is proved but it is 
contended that the excess payment of 1905 
should have been taken to makeup the re- 
quired amount. The payments, however, 
that are shown on the record do not make 
up a payment of Rs, 51-8 per annum as 
stipulated in the contract even if the excess 
of Rs. 3-6 in 1935 be taken into account. 
On the other hand the excess standing to the 
creditor of the ¢jmaiz share had been utilized 
by some oneor other of the plaintiffs, the 
owners of the zymalz share. The learned Sub- 
ordinate Judge says the plaintiffs were guilty 
of lachesin not seeing whether there was 
a deficit and in taking credit for the excess 
' of 1905. Butlaches signify knowledge or at 
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least such abstinence from legitimate enquiry 
as to amount to corstructive notice of the 
risk incurred. There is no evidence that the 
plaintiffs or any of them knew of the default 
before the sunset day. The defendant No. 1 
had been paying regularly and there was no 
reason to suspect that he would not pay. 
The defendant No.1 was a resident of the 
District Town, and a rich banker and his 
amlas are constantly present about the Col- 
lectorate especially in the time of sale ; there 
was no reason to fear that there should be 
even a mistake by. defendant No.1. It is 
said that the attachment and the notice under 
section 5 of the Sale Law shonld be taken 
as duly served and should have warned them. 
It is true that the sale having been confirm- 
ed and a certificate of sale issued to the 
purchaser, the notices under the Sale Law 
must be taken as duly served, but that is 
only so far as the setting aside of the sale 
on the ground of irregularity in the service 
of the notices is concerned. So far as the ac- 
tual notice on the parties is concerned, how- 
ever, for the purpose of ascertaining whether 
they knew of these proceedings and could 
have averted the sale, we think we are entitl- 
ed to sea whether the notices were in fact 
so served as to fix knowledge of them upon 
the plaintiffs, or so as to keep them from all 
knowledge ofthe same. Now the plaintiffs 
are residents of a distant place and the 
notices are not shown to have been brought 
home to them. The manner of service 
attempted to be proved is of the most sus- 
picious character: ther were, it is said, 
served at a distance of a mile from the 
bustee. We cannot for a moment believe 
that the plaintiffs had any notice of these 
proceedings. The other plaintiffs paid their 
shares of the kist on the 4thof October under 
Challans Nos. 364, 365 and 366 and had no 
reason to suspect any foul play. When the 
plaintiffs took advantage of the Rs. 3-6 
lying to their credit, there is nothing to 
shew they were taking anything paid by 
defendant No. 1: the amount may have ac- 
cumulated by their own over-payments in the 
past. On the other hand, the defendant No.1 
when making the payment of Rs. 9 instead 
of 12 did not ask for getting credit for the 
excess payment. This short payment was 
made on behalf of Ranjote and the excess, if 
any, would bein the name of Ram Padarath 
so that defendant No. 1 could not plausibly 
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make the prayer. He was, therefore, clearly 
making a default. It is admitted that defen- 
dant No. 1 has made the purchase himself at 
the sale brought about by the default. As re- 
gards the share of the mortgagees, that is, 
the 3 annas belonging to plaintiffs Nos. 17 to 
20 and their assignees, therefore, the defen- 
dant has nocase. He isa trustee for them 
in the matter of the purchase and is bound 
.to .re-convey on receipt of a fourth of the 
-purchase money with interest at 6 per cent. 
per annum from the date of the purchase. 
This would be so whether there was any 
fraud or chicané on his part, or not: for 
in certain respects and for certain purposes 
the mortgagee in possession is a trustee for 
.the mortgagor and cannot take advantage 
of that position to the detriment of the 
mortgagor. This position of the mortgagee 
in possession was recognized in the case 
of Nawab Sidi Nazar Alı Khan v. Ojoodhya 
Ram (1) and is also supported by section 76 
of the Transfer of Property Act. 

The shares of the other plaintiffs, however, 
stand upon a somewhat different footing. 
The defendant No, 1 was not their mortgagee 
and it is contended that he was not, there- 
fore, in the same relation of confidence and 
trust as regards their shares and ought to 
be allowed to retain these at least. So far 
.as the non-mortgagor plaintiffs are concern- 
ed, the position of defendant No. 1 was, it 
has been contended, not worse than that of 
a co-sharer and reliance has been placed 
upon the case of Darga Singh v. Sheo Prasad 
Singh (2), where Banerjee, J., is said to have 
laid down that a co-sharer has no duty to 
pay up his quota of the Government Revenue 
for the purpose of saving the share of his 
co-sharers and may purchase for himself at 
-the Revenue Sale. This opinion, however, 
-has been qualified by a subsequent deci- 
sion of Brett and Mookerjee, JJ., in appeal 
.from original decree No. 545 of 1904 decided 
Jon the 28th of Aagust 1907. The learned 
- Judges say: “We think that if the term 
fiduciary character be used in its broadest 
sense, this (case) goes too far, for we con- 
‘sider that it is not possible to hold that be- 
tween eo-sharers in a joint estate all being 
liable to pay their quota of the Government 
Revenue according to their respective shares, 


no relation of mutual confidence exists. 
(1) 10 M. I. A. 540; 5 W. R. 83 (P.C,), 
(2) 160. 194, 
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Otherwise the position of co-sharers in a 
Revenue paying estate, if they were always 
open to be over-reached and deceived by 
their co-sharers, would be intolerable”. 
We entirely agree with this view of the 
position of a co-sharer of a Revenue paying 
eslate in relation to his co-sharers and the 
importance of this.qualification is apparent 
when a co-sharer by suffering a default 
intentionally allows the property to be sold 
and makes the purchase for himself to the 
exclusion of his co-sharers. It has been 
held in England that if one of two joint pur- 
chasers of an estate acquires an encumbrance - 
upon the property on profitable terms the 
acquisition must enure to the benefit of both. 
See Carter v. Horne (3) and Lewin on Trust 
p. 303, 11th Ed. 

In the case of Kadim v. Sheomoney (4), it 
was held that a mortgagee in possession of a 
portion of joint undivided estate is bound to 
pay up an arrear of revenne due on another 
portion and if he does not doso and the 
entire estate is farmed by the Collector to 
him, he must account as mortgagee in posses- 
sion for the profits of the farm. 

Even, therefore, if the defendant No. 1 be 
considered in the light of a co-sharer, he 
must sharethe acquisition with his other 
co-shurers. Butheis not a co-sharer, he is 
a trustee for a co-sharer and can derive no 
benefit for himself by committing a breach 
of trust.- The property comes to him through 
a polluted channel and a Court of equity 
will not allow him to soil his hands by 
retaining any portion of the ill-gotten 
profits. 

But there is a stronger ground in this 
case. We think the purchase was frauda- 
lent. The defendant No.1 is himself the 
owner of a 3 annas puttee of the Mouzah and 
his puétee is contiguous to the disputed puttee 
ofone anna. It would be very convenient for 
him if he could acquire the disputed pro- 
perty. So his shrewd agents began to lay 
their trap. There was, it is true, simple 
breach of a contractual duty to plaintiffs 
Nos. 17 to 20 in the making of the short 
but the defendant was bound to 
give notice to his mortgagors that he was 
short payment and warn 
them ofthe risk to which he was exposing 


them. If he had done so, the mortgagors, 
(8) 1 Eq. Cas. Abr. 7. 
(4) 8, D. N, W. P. of 1854 p. 164, 
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who subsequently paid lwrger amounts, 
would have easily paid the small amouut 
of arrear and averted the sale. He did not 
apply to the Collector to give him credit 
for the excess, if any. If he had done so, he 
might have had the.credit or been told that 
he could not geb it. He knowingly made 
the payment in a wrong name through an na- 
known person: what was the object of this 
falsehood? There is no explanation why 
this subterfuge was adopted—no evidenco 
who Raghu Nath Sahai was and why the 
payment was made in the name of a person 
who had no account with defendant No. 1. 
Then the attachment for a Small Cause Court 
decree against the plaintiffs or some of them 
is not shown to have been duly served and 
the notice under section 5 so served, if served 
atall, as to be effectually concealed from the 
plaintifs. Then the property was to be sold 
on the 25th of March, if thearreara were not 
paidonthe 12th January. The defendant did not 
pay the January kist but on the 15th of Jan- 
uary caused the property to besold to Chaman 
Singh plaintiff in execution of the Small 
Cause Court decree for Rs. 582 and pockett- 
ed the money and then on the 25th of 
March, purchased the property in the name 
of his servant whoa, however, disclosed his 
name after the hid had been accepted. The 
purchase was made for Rs. 425 only and 
the valne of the property is not less than 
Rs. 8,000. The mortgage of 3 annas was for 
Rs. 609, therefore, the 12 annas could be 
mortgaged for Rs. 2,409 at least: then 2 
annas was sold for Rx 1,266 so the 12 annas 
could ba sold for Rs. 7,593 at least. The 
evidence as to the value is entirely one-sided 
and no serious attempt was made to 
gainsay it. There was breach of daty to 
begin with : there was coucealmant and there 
was consequent profit, We have no hesita- 
tion in holding that the sale and purchase 
was fraudulent and the defendant No.1 can- 
not be allowed to retain his ill-gotten bar- 
gin. We, therefore, order that on the plain- 
tiffs paying into Coart the sum of Rs. 425 
with interest at 6 per cent. per annum from 
the date of sale within 3 months from this 
date, the defendant No. 1 through his certifi- 
eated guardian shall convey the disputed pro- 
perty to the plaintiffs under one déed of sale 
without stating what the share of each parti- 


-cular plaintiff is but entitling each to get 


what was his atthe time of the sale or what 
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he subsequently acyairel by a valid title. 
The plaintiffs must pay the costs of the re- 
conveyance. The defendant Ns 1 must ac- 
count for the profi-s enjoyed by him in res- 
pect of the 9annas share of plaintiffs Nos. 7 
to 16: the amount of such profits may be de- 
termined in execution. The plaintiffs are 
entitled to their costs in both Courts against 
defendant No. 1. 
Appeal ullowed. 


CALCUTTA HIGH COURT. 
Orvin Rowe No. 2219 or 1910, 
August 22, 1910 
Present: —Mr. Justice Mookerjee and 
Mr. Justic3 Teunon. 

LAKSAIRAM MANDAL -—PETITIONER 

verses 
SONATUN BASAR—(Opposirs PARTY, 

Limitation At (IX of 1903), s. 14 —“Prosecuting 
another Ciril — proceeding”—-Infruriuous — appeal— 
Period taken in getting certified copy of judgment. 

A person may be said to hayo been “proscouting 
another Civil proceeding” within the meaning of- 
section 14, sub-section (2) of the Limitation Act during 
the period when he was taking the indispensable 
preparatory steps in Court for the institution of tho 
appeal which ultimately proved infructuous. 

Therefore, when a person has applied for a copy of 
the judgment and decree or order in order to enabla 
him to prefer an appeal against that order, he may 
be deemed to have been “ prosecuting a Civil pro- 
ceeding” at least during the period ozeupied in the 
preparation of the certified copies. 

Lucki Narain Mitter v. Khettropal Singh Roy, 20 W. 
R. 390; 13 B. L. R. 145; 24 W.R. 207, relied upon. 

Rule against the order of the Munsif of 
Khulna, dated February 4, 1910. 

Babu Surendra Chandra Sen, for the Pe- 
titioner. 

Babu Brojo Lal Chuckerbutty, 
Opposite Party. 

Judgment.—wWe are invited in this 
Rule to set aside an order made under Rule 9 
of Order IX of the Code of 1908. The suit 
commenced by the plaintiff opposite party 
was dismissed for default on the LOth March 
1909. The judgment was delivered on that 
date, but the formal order was not drawn up 
till the 7th April following. Meanwhile 
with a view to prefer an appeal, the plaintiff 
had, on the 6th April, applied for copies of 
the judgment and order, which were delivered 
to him on the 16th April. On the next day, 
he lodged his appeal against the order of 
dismissal for default. This appeal was heard 
on the 18th Septemher 1909 and was dismiss- 


for the 
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ed onthe ground that it was incompetent 
because the order of dismissal for default 
was not a decree within the meaning of sec- 
tion 2 of the Code of 1908. On the 21st 
September, 1909, the plaintiff made the 
present application under Rule 9 of Order IX 
and prayed that the order of dismissal for 
default might be set aside and the suit 
restored. The application was granted on 
the 4th February 1910. We are now invited 
to discharge this order on the ground that the 
application made on the 21st September 1909, 
was obviously barred by limitation, under art. 
163 of the second Schedule of the Limitation 
Act, IX of 1908, which provides that an 
application by a plaintiff for an order to set 
aside a dismissal for default of appearance 
must be presented within thirty days from 
the date of the dismissal. In answer to this 
objection, it has been contended by the 
learned Vakil for the plaintiff opposite party 
that he is entitled under section 14 of the 
Limitation Act toa deduction of the period 
between the 6th April and 18th September 
1903, when he was prosecuting with due 
diligence another Civil proceeding in a Court 
of appeal against the defendant for the same 
relief, which proved infructuons because the 
Court had no jurisdiction to hear the appeal. 
The learned Vakil for the défendant has not 
disputed that under section l4 of the Limit- 
ation Act, the plaintiff is entitled to a deduc- 
tion of the period between the 17th April 
1909 when he lodged his appeal and the 
18th September 1909 when the appeal was 
dismissed; but he has argued that the plain- 
tiff is not entitled to a deduction of the 
period between the 6th April and 17th April, 
which was taken up by his effort, to obtain 
certified copies of the judgment and order of 
dismissal-—-papers which, thongh essential for 
the purposes of the appeal, were not needed 
for the purposes of the application to set 
aside the order. The substantial question in 
controversy between the parties, consequently, 
is whether the plaintiff can be said to have 
been “prosecuting another Civil proceeding” 
within the meaning of section 14, sub-section 
(2), of the Limitation Act during the period 
when he was taking the indispensable pre- 
paratory steps in Court for the institution 
of the appeal which ultimately proved infruc- 
tuous. The learned Vakil for the plaintiff 
has invited us to interpret the expression 
“prosecuting” liberally and to answer the 
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question in the affirmative. In our opinion, 
this argument is well-founded and ought to 
prevail, The Limitation Act does not define 
what is meant by prosecuting a Civil proceed- 
ing within the meaning of section 14, sub- 
section (2), and we are not prepared to adopt 
the narrow interpretation suggested by the 
defendant. In our opinion, there is no good 
reason why a person should be deemed as 
prosecuting a Civil proceeding only after he 
has instituted the proceeding in a Court and 
during the time thatitis actually pending 
there. The time, during which he has been 
taking the necessary preliminary and pre- 
paratory steps in Court for the institution of 
the proceedings, may very well be regarded, 
withoutany undue stretch of language, as 
time during which he has been “prosecuting” 
the proceeding. The view we take is sup- 
ported to some extent by the decision of 
the Judicial Committee in the case of 
Luckht Narain Mitter v. Khetirupal Singh 
Roy (1), where their Lordships affirmed the 
decision of this Court in the case of Khetter 
Paul Singh v. Luckhee Matter (2). In that 
case the plaintiff was allowed a deduction of 
the whole time during which he had been 
fruitlessly engaged in prosecuting a suit 
from the Court of first instance to the Court 
of ultimate appeal. This included not 
merely the interval between the presentation 
of plaint in the Court of first instance and the 
decree of that Court, and similar period in the 
successive Courts of appeal but also the period 
between the decree of the original Court and 
the presentation of the appeal in the first 
appellate Court as also the period between 
the dismissal of the first appeal and the insti- 
tution of the second appeal. If we were to 
adopt the restricted view suggested by the 
defendant, we could not justify the deduction 
of the two intervening periods because, 
according to his contention, a party can be 
said to.prosecute a proceeding in a Court only 
after he has actually instituted the proceed- 
ing in the Court and during the time that 
jtremains pending. In our opinion, upon a 
reasonable construction of section 14 and 
with a view to give full effect to the object 
which the Legislature intended to accomplish, 
we may hold that when a plaintiff has ap- 
plied for a°copy of the judgment and decree or 
order in orderto enable him to prefer anappeal 


Ll) 20 W. R. 880; 13 B. L. R. 146; 24 W. R, 407 
Note, (2) 15 W. R, 125, 
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against that order, he may be deemed to 
have been prosecuting a Civil proceeding at 
least daring the period occupied in the pre- 
paration of the certified copies. Tested in 
the light of these principles, the order of the 
Court below is unquestionably right. There 
isno room for controversy that the plaintiff 
has shown the utmost diligence possible. In 
fact he has not lost a single day between the 
dismissal of his suit for default and the 
rejection of his appeal as incompetent; and 
only three days intervened between the 
dismissal of the appeal and the presentation 
of the application for restoration of the suit. 

Nor is there any dispute- that the appeal 
was perfectly bona fide; in fact, the erroneous 
step was due to the fact that the Civil Proce- 
dure Code of 1908, which had then recently 
come into force, had introduced an alteration 
in the lawinthisrespect, the full effect of which 
was not appreciated by the legal advisers of the 
plaintiff. This by itself is sufficient proof of 
bona fides, and justifies the application of 
section 14 of the Limitation Act | Balaram v. 
Sham Sunder (3) 1}. : 

The result, therefore, is that the order 
made by the Court below must be affirmed and 
this Rule discharged with costs. We assess 
the hearing fee at one gold mohur. 


Rule discharged, 
(3) 250. 526. 


ALLAHABAD HIGH COURT. 
Ssconp Civir APP?RAL No. 1155 or 1909, 
July 28, 1910. 

Present: — Sir John Stanley, Kr., Chief Justice, 
and Mr. Justice Banerji. 

BATASI LAL—Derenpanr— 
APPELLANT 


versus 
ARJUN SINGH—Ptuatnrivrr—ResponDen r. 


Pie-emption —Wajib-ul-arz—Interpretation —Sharik 
hakiat doh, meaning of —Partition, effect of. 

A Wajib-wl-arz gave a right of pre-emption among 
other persons to shartk hakiat deh. The village was 
subsequently partitioned into several mahals: Held, 
that aco-sharer in one of the mahals could not pre- 
ompt a property situated in another mahal. The 
word sharik meant @ partner or co-sharer of the vendor. 

By partition a co-sharer ceases to bea sharik in the 
mahal in which he is allotted no share. 

Mahesh Dat Pandi v. Gokul Nath, 6 Tim, Cas. 15; 7 
A. L. J. 415, referred to. 

A mortgaged his property to B by way of von- 
ditional sale. Subsequently A sold the equity of redemp- 
tion to ©. B broughta sujt for foreclosure and 
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obtained a deorece which subsequently became absolute, 
The plaintiff, as the real brother of A, sued to pre-empt 
the absolute sale. The Wajib-ul-arz gave aright of 
pre-emption to brothers of the vendor: : 

Held, that tho plaintiff had no right of pre-emption 
as A’s brother; as C was the personentitled to the pro- 
perty and it was his right which was foreclosed by 
the decree. g 


Second appeal from the decision of the 
Additional District Judge of Mainpuri, dated 
the 19th of August, 1909. 

The Hon'ble Mr. Sunder Lal (with him 
a Satish Chandra Banerji), for the Appel- 
ant. 

Mr. Surendra Nath Sen, for the Respond- 
ent. 


Judgment.—tThis appeal arises out 
ofa suit for pre-emption. The facts are 
these: —One Karan Singh executed a deed 
of conditional sale in favour of Batasi Lal, 
the defendant-appellant. Subsequently he 
sold his interests in the mortgaged property 
t.e., the equity of redemption, to Net Ram 
defendant. Net Ram and Batasi Lal brought 
a suit for foreclosure and obtained a decree 
on the 4th September 1901, which was subse- 
quently made absolute. The suit out of 
which this appeal arises was brought by the 
plaintiff, who is the brother of Karan Singh, 
to pre-empt the absolute sale which has 
taken place in consequence of the foreclosure 
decree. After the purchase made by Net Ram 
from Karan Singh, a partition of the village 
was effected and the property in question 
was formed intoa separate mahal, The 
plaintiff claims pre-emption, first, as the 
brother of Karan Singhand, secondly,as owning 
a share in the village. Heis nota co-sharer 
in the mahal in which the property in suit ig 
situate. The Iajib-ul-arz of the village upon 
which he relies provides that the right to 
claim pre-emption shall, in the case of a 
transfer by sale or mortgage and nota gift, 
accrue first to the offspring (aulad) and 
then after him to own brothers and nephews 
and also cousins and sharik hakiat deh. 
The plaintiff claims pre emption under the 
first clause and also under the last clause 
referred to in the Wajzb-wl-arz. The Court of 
first instance dismissed his claim but the 
lower appellate Court has decreed it. The 
learned Judge of the lower appellate Court 
held that the plaintiff had no right of pre- 
emption by reason of his being a brother of 
Karan Singh but he is of opinion that he 
comes within the category of sharik hakiat deh 
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and is thus entitled to pre-empt. Ibis con- 
tended on behalf of the respondent that the 
‘plaintiff is also entitled to claim pro- emption 
‘by reason of his being the brother of 
“Karan Singh. Wedo not agree with this 
“contention. Karan Singh had parted with 
all his rights in the property in favour of 
Net Rum ‘at the time when the decree for 
‘foreclosure in vespect of which pre-emption 
js claimed was passed. Net Ram was the 
‘person entitled to the property and it was 
his right which was foreclosed by the decree. 
The plaintiff is not Net Ram’s brother and, 
therefore, he cannot claim as a pre-emptor of 
the first class and we do not agree with the 
learned Judge that the plaintiff comes within 
the category of sharik hakiat deh. The word 
sharik means a partner and the fact of its 
being used in the Wajib-ul-arz shows that 
what was intended was that the person 
entitled to the right of pre-emption must be 
a sharik or partner of the vendor in the 
Lakiat of the village. After partition he 
ceased to be such. shark, The principle of 
the ruling in Mahesh Dat Pande v. Gokul 
Nath (1) applies to this case. There it was 
held that sharik meant a partner or co-sharer 
of the verdor. As in that case so in this, the 
share-holder in the village who has a right of 
pre-emption must “be the vendor’s sharik or 
partner, 1.6., there must ben common bond 
between him and the vendor. Such bond 
has ceased to exist owing to a partition 
under which the plaintiff has obtained a 
share in a different muhal. He is not, 
therefore, entitled to claim pre-emption and 
“his suit ought to have been dismissed. We 
do not think that in this respect the fact of 
a new Wajib-ul arz having been prepared 
‘after partition, by wbich the co-sharers 
agreed to abide by the terms of the old Vagib- 


ul-arz, makes any difference as regards the ` 


plaintiff's right. We, accordingly, allow the 
appeal, set aside the decree of the Court 
“below with costs and restore that of the Court 
of first instance. The costs in this Court 
will include fees on the higher seale. 


Appeal allowed. 
(7) 7 A L.J. 415; 6 Ind. Cas, 115. 
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CALOUTTA HIGH COURT. 
Seconp Crvit Apezau No. 2090 or 1903. 
August 3, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din, 

KALI KAMAL MAITRA—Ptaintire — 
APPELLANT í 

versus 


FAZLUR RAHMAN KHAN CHOWDHRY 
—Derenpant—ResponDant, |, 

Civil Procedure Code (Act XIV of 1582), s$. 586— 
Suit for mesne profits—Valwuation of claim by plaintif — 
No leave asked to increase valuation—No offer to pay 
additional Court-fee—Value of suit, what to be taken 
as~~Court Fees Act (VII of 1870), ss. 7, 1L—Suits Falu- 
ation Act (VIE of 1887), s. 8—Civil Courts Act (XII of 
1897), s. 21. 

In a suit for recovery of mesno-protits, the plain- 
tiff valued his claim at Rs. 300 for the parposes of 
ascertainment of the jurisdiction of the Court and the 
amount of the Court-fee payable. He stated that 
if the amount of mesne-profits was found to be 
greater than Rs. 300, he might be awarded a decree 
for the excess amount after payment of additional 
Court-fec. A Commissioner was appointed to as- 
certain the rates at which rent was payable in ros- 
pect of the different classes of land. He submitted 
his report that if the mesne-profits were assessed ab 
a certain rate the plaintiff would have been entitled 


-to a decree for Rs. 580. But the plaintiff made no 
< application for Lhe amendment of the plaint -nor did 


he ask for leave to increase the valuation of his 
claim or offer to pay any additional Court-fee. The 
first Court gave hima decree for Rs. 223 and he 
appealed to the sub-Judge and valued his. appeal at 
Rs, 357, that is, the balance of Rs. 580. The appeal 
was dismissed and the plaintiff filed a second appeal: 

Held, that the mere circumstanco that the plaintiff 
chose to value his appeal at Rs. 357 did not show 
that the value of the suit was raised to Rs. 580, for 
such an alteration could not he made without a proper 
application to the Court in that behalf, and ever if 
such an application were made, it could not be gram. 
ed unless the plaintiff paid the additional Court-fee 
and that consequently the value of tho suit must 
be taken to be Rs. 300 and the second appeal was 
incompetent. 

Sri Bullav Bhattacharji v. Baburam Chattopadhya, 
11 ©. 169, relied upon. 

Ujjatulla Bhuyan v. Chandra Mohan Banerji, 34 C. 
954; 6 C. L. J. 255; 11 C. W. N. 1183, (F.B.), referred 
to. 


Appeal from the decree of the Sub-Judge of 
Rajshaye, dated July 23, 1908, affirming that 
of the Munsif ot Natore, dated June 29, 1907. 

Babus Sarat Chandra Roy Chowdhury and 
Charu Chandra Bhattacharyya, for the Ap- 
pellant. 

Babu Kishori Lal Sarkar, for the Respond- 
ent. . 


Judgment.—tThis is an appeal on 
behalf of the plaintiffs in a suit for recovery 
of mesne-profits. The plaintiffs valued their 


N, 


N 


N 


N 
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claim at Rs. 300 for the purposes of ascartain- 
ment of the jurisdiction of the Court and the 
amount of Court-fees payable; they also stated 
that if the amount of mesne profits was found 
to be greater than Rs. 300, they might be 
awarded a decree for the excess amount 
upon payment of additional Court-fees. The 
Court of first instance made a decree for 
Re. 223 in favour of the plaintiffs. Upon 
appeal this decree has been affirmed by the 
Subordinate Judge. The plaintiffs have now 
appealed to this Court. 

On behalf of the respondents a preliminary 
objection has been taken to the hearing of 
the appeal on the ground that it is incompe- 
tent under the provisions of section 586 of 
the Civil Procedure Code of 1882. That 
section provides that no second appeal shall 
lie in any suit of the nature cognizable in 
a Court of Small Causes when the amount 
or value of the subject-matter of the original 
suit does not exceed Rs. 500. It has not 
been disputed before us, and in view of the 
decision of the Full Bench of this Court in 
the case of Kunjo Beary Singh v. Madhab 
Chandra Ghose (1), ib cannot be seriously 
disputed, that the nature of the suit is sach 
as to make it cognizable in a Court of 
Small Causes. The sole question in controversy 
is, whether the amount or value of the sub- 
ject-matter of the original suit does or does 
not exceed Rs. 500. The respondents contend 
that the value of the subject-matter of the 
original suit is less than Rs. 500 and they 
rely upon the statement in the plaint that 
for the purpose of ascertainment of the juris- 
diction of the Court, the claim is valued at 
Rs. 300. In answer to this argument, it has 
been suggested by the learned Vakil for the 
appellants that as they valued their appeal 
to the Subordinate Judge at Rs. 357, the 
value of the subject-matter of the suit must 
be taken to be Rs. 580. The circumstaneds, 
under which the appeal of the plaintiffs to 
the Subordinate Judge came to be valued at 
Rs, 857, although the suit was valued at 
Rs. 409 and a decree for Rs. 223 was made 
in their favour by the Court of first instance, 
are of a somewhat exceptional character. lt 
appears that in the original Court, a Com- 
missioner was appointed to ascertain the rates 
at which rent was payable in réspect of the 
different classes of land. He submitted a 
report in which he stated that the plaintiffs 


(1) 236. 884, 
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were entitled to claim mesne-profits upon 
rental basis at certain rates. It js conceded 
that if the decree were made in fayour of the 
plaintiffs on the basis of the report of the 
Commissioner, they would not have been 
entitled to more than Rs. 400. The Com- 
missioner, however, stated in his report that 
the plaintiffs had put forward a claim before 
him to mesne-profits ata higher rate of rent 
and we have been informed by the learned 
Vakil for the appellants that if the mesne- 
profits were assessed at this higher rate, the 
plaintiffs would have been entitled toa decree 
for Rs. 580. When the report of the Com- 
missioner was submitted io the Court, the 
plaintiffs preferred objections thereto, but 
they made no application for the amendment 
of the plaint. They did not ask for leave 
to increase the valuation of their claim nor 
did they offer to pay any additional Court. 
fees in respect of any excess amount, 

The learned Vakil for the appellants has 
seriously suggested that the value of a snit 
does not depend upon the amount stated by 
the plaintiffs, but ib depends upon the state 
of his mind. This argument is based upon 
an obvious fallacy. 

Courts of jastice take no notice of the un- 
manifested intention of the litigant parties. If 
the plaintiffs desired to increase the valuation 
of their suit, the obvious course for them to 
adopt was to ask for leave to amend the 
plaint. This they didnot do. It has been 
suggested, however, that they might have 
waited till the decree was made in their favour 
because section 11 of the Court Fees Act lays 
down a procedure in suits for Account and 
mesne- profits for payment of additional Court- 
fees. In our opinion, the section upon 
which reliance has been placed, has no possi- 
ble application to the circumstances of the 
present case. That section provides——wa 
quote only so much of it as has any bearing 
upon the case before us—that in a snit for 
mesne-profits, if the profits or amount decreed 
are in excess of the profits claimed, the decree 
shall not be executed until ihe difference 
between the fee actnally paid and the fee 
which would have been payable, had the 
suit comprised the whole of the profits or 


‘amounts so decreed shall have been paid to 


the proper officer. The contingency contem- 
plated by this section never happened. This 
section merely provides that if the plaintiff 
is awarded a decree for mesne profits for a 
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larger amount than what is claimed by him 
in his plaint, he is not at liberty to execute 
such decree till he has paid the additional 
Court-fees. 
are now concerned is, what is the value of 
the suit for the purpose of determination 
of the forum of appeal. 

As we have already explained, the plaintiffs 
expressly stated that three hundred rupees 
was to be taken as the value of the suit for 
the purpose of the jurisdiction of the Court, 
Let us now turn for a» moment to section 
7 of the Court Fees Act. That section pro- 
vides that in suits for money, (including suits 
for damages and other compensation, that 13, 
including suits of the description now before 
us), the amount of fee payable under the Aot 
shall be computed according to the amount 
claimed. If, next, we turn to section 8 of the 
Suits Valuation Act, we find it provided that 
in suits other than certain excapted classes 
of suits which do nob comprise suits for 
mesne-profits, the value of the suits as de- 
terminable for the computation of Court-fee 
and the value for the purpose of jurisdiction, 
shall be the same. Now in the case before 
us, the plaintiffs paid Court-fees upon Rs. 300. 
Consequently the value of the suit not only 
for, the payment of Court-fee but also for the 
purpose of jurisdiction must be taken at 
Rs. 300. But it has been suggested by the 
learned Vakil for the appellant that this 
view is contrary lo the decision of the Full 
Bench of this Court in the case of Ijatulla 
Bhuyan v. Chandra Mohan Banerjee (2). Re- 
liance bas been placed particularly upon the 
passage in which ib is stated that when a 
plaintiff was permitted by section 50 of the 
Civil Procedure Code to put upon the relief 
claimed by him an approximate or tenta- 
tive value, and the Court determined the 
amount which the plaintiff was entitled 
to recover, such amount, if accepted by 
the plaintiff as the value of the relief 
claimed by him, determines the value of 
the suit, and consequently the forum of 
appeal under section 21 of Act XII of 1887. 
Tt is obvious, however, that this principle is 
of no assistance to the appellants. The 
two cases which were then contemplated by 
the Court were put in the alternative in this 
way. In both class of cases, although the 


amount of the claim is initially stated only 
(2) 34 C, 954,6 O. L.J. 255; 11 0, W. N. 1188 
F.B.) 
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The question with which we` 
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approximately by tne plaintiff, ultimately it 
is the plaintiff who determines the value of 
the relief claimed by him, although in one 
instance, that is, where the Court allows him 
a larger amount than what he has claimed, 
he adopts the increased amount as the value 
of his claim, and in the other instance, that 
is, where the Court allows him a lesser 
amount, he still adheres to his claim in 
respect of the larger amount stated in the 
plaint and seeks to enforce the same. The 
contingency which has happened in the pre- 
sent case does not fall within either of the 
two classes just mentioned. Here the plain- 
tiffs valued the suit at Rs. 300. The original 
Conrt as well as the Court of appeal below 
made a decree fora smaller amount. The 
plaintiffs do not contend now that they are 
entitled only to Rs. 300 as claimed by them 
in their plaint. But on the contrary they 
contend that they are entitled to a much 
larger amount. Such aclaim was not put 
forward in the Court of first instanca, and the 
mere circumstance that the plaintiffs chose 
to value their appeal at Rs. 357 does not 
show that the value of the subject-matter 
of the suit was altered from Rs, 300 to 
Rs. 580. Sach an alteration could not be made 
wibbout a proper application to the Court 
in that behalf; and even if such an appli- 
cation were made, if could not be granted 
unless the plaintiffs paid the additional Court- 
fee. Consequently the value of the snbject- 
matter of the original suit must be taken to 
be Rs. 300 and the present appeal held in- 
competent, The view we take as to the 
meaning of section 586 of the Civil Procedure 
Code of 1882 is supported by the case of 
Sri Bullav Bhattacharji v. Babu Ram Chatto- 
padya (3). 

The learned Vakil for the appellant has 
fully appreciated the difficulty of his position 
and he has anticipated the preliminary ob- 
jection of the respondents by the presentation 
of an application for revision of the order of 
the Court below, with which wə shall 
separately deal. But he has made a desperate 
effort to induce us to hold that section 586 
is no bar tu the maintenance of this appeal 
because the plaintiffs imagined, without any 
notice to their opponent and to the Court, 
that their claim in the suit was for more 
than Rs. 500. The position, in our opinion, 


js absolutely untenable. The preliminar . 
(3) 11 ©. 169. eres 
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jection, therefore, prevails and this appeal is 
dismissed with costs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Recucas Civis Appear No. 544 or 1903. 
August 23, 1910. 

Presext:—Mr. Justice Brett and 
Mr. Justice Vincent, 

LANGAT SINGH -—DEFENDAN t — 
APPELLANT 
versus 
Rai RADHA KISHEN BAHADUR AND 
OTHERS—PLAINTIFFsS—-RESPONDINTS. 

Estoppel-—~Judgment—Different position in litigation 
not allowed-—Issue not raised. 

A judgment is an estoppel upon a party not only in 
so faras it decides a question adversely to his claim 
or contention in the suib in which ib is rendered, bub 
where it recognises or sustains his theory or claim, it 
estops.him frow afterwards taking a different position 
in litigation with the sume opponent. 

Lilabati Misrain v. Bishun Chobey, 6 C. L, J. 621, 
relied on. 

The present plaintiffs failed in certain previous 
suits instituted by the present defendant on the 
ground that he was prevented by plaintiffs from 
realising his rents from the tenants onthe ground 
that the holdings had been transferred by purchase 
to other persons: Held, that the plaintiff could not 
now be allowed to set up in support of the present 
snit an absolutely inconsistent casein which they 
alleged that no right passed to the defendant under 
the sales to him; and that the mere omission in the 
previous proceedings to have a distinct issue framed 
on the point whether an occupancy right was trans- 
ferable by custom or not was not sufficient to save the 
plaintiffs from being estopped in the present suit, 
when the defence, which they took and supported in 
the previous suits, was absolutely inconsistent with 
the existence of such a custom and when the existence 
of such custom, if it had been pleaded in those suits 
and maintained, would have been a safficient answer 
to the claim then put forward by tho present defen- 
dant, ‘ 

Appeal from the decree of the First 
Sub-Judge of Mozafferpur, dated September 
14, 1908. 

Mr. A. Chowdhury, Babus Lachmi Narain 
Singhand Surendra Nath Ghoshal, for the 
Appellant. 

Maulvis Syed Shamsul Huda and Mahomed 
Mustafa Khan, for the Respondents. 

Judgment.—tThe village of Raju 
Paker, Pergannah Basera, in the, district of 
Mozafferpur appears to have been originally 
held in three shares, two of which aggregat- 
ing 12 annas were held by Baboo Nonit Lal 
and a four anna share by the plaintiffs. The 
defendant, Langat Singh, took a thicca of an 


INDIAN CASES. 781 


eight anna share from Baboo Nonit Lal and 
afterwards purchased the remaining + anna 
share in the village excluding the share of 
the plaintiffs. It appears that his intrusion 
into the village as a part proprietor was. 
vesented by the plaintiffs and that he had 
considerable difficulty in realising the rent, 
both of the 8 anna share which he held as 
thiceadar and of the 4 anna share which he 
held as proprietor. In consequence, he had 
to bring many suits against the tenants 
to recover arrears of rent for these two 
shares and they were contested by the ten- 
ants and the co-sharers on the ground that 
he had no right of separate collection. In 
the end, he obtained decrees, on the 30th June 
1900 after contest, for recovery of his 12 
anna share of the rent, S annas as thicoadar 
and 4annas as proprietor, In March 1901, 
in execution.of the decrees, he went to at- 
tach the lands of the tenants judgment- 
debtors and, in those execution proceedings, 
36 claims were pubin by one Chandadhur 
Misser and 14 by one Sheo Nandan Pattak, 
each of themclaiming to have purchased the 
rights of the tenants defendants before Langat 
Singh instituted his 50 suits. It is to be 
observed thatthe dates of the kobalas, exe- 
cuted in favour of Sheo Nandan Pattak, were 
in June 1899 and of those executed in favour 
of Chandadhur Misser were in April 1899. 
These claims were allowed by the executing 
Court on the llth May 1901 andthe Munsif 
dismissed the plaintiff's (the present defen- 
dants’) applications tur execution. There- 
upon, on the 14th April 1902, Langat Singh 
filed 50 regular suits alleging that Chanda- 
dhur Misser and Sheo Nandan Pattak were the ` 
servants and creatures of the other cs-sharers, 
the plaintiffs in the present suit, and were, 
in fact, their benamdars and also that there 
was no real transfer to them of the rights 
of the tenants. In all those suits, he made 
the present plaintiffs defendants 8rd party; 
and the plaintiffs filed written statemerts 
in which they supported the defence of the 
claimant defendants Chandadhur, Misser and 
Sheo Nandan Pattak, and alleged that those 
two persons were bona fide purchasers of the 
holdings in Raja Paker. On the 38rd April 
1903, he obtained decrees in all the suits 
and those decrees were upheld onappeal by 
the District Judge on the 25th July 1904, 
On the 18th September, Langat Singh pur- 
chased the holdings of all the fifty tenants in 
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execution of his rent decrees and obained 
possession on the 26th and 27th August 1904. 
A suit was then brought by the plaintiffs, 
the other proprietors of the village Raja 
Paker, for partition of the village and, ou 
the Gth December 1905, the partition was 
completed and allotments of the shares of 
the different co-sharersin the lands in the 
village were made. Within the allotment 
made to the present plaintiffs were included 
some of the holdings which had been pur- 
chased by Langat Singh in execution of his 
rent decrees and Langat Singh refused to give 
up possession of those holdings to the plain- 
tiffs alleging that he had purchased the ten- 
ants’ rights in them. In consequence, the 
present suit was instituted on the 22nd July 
1907 by the plaintiffs in order to obtain a 
declaration of their title as proprietors of 
these lands and to recover khas possession 
of the same from the defendant Langat Singh 
with mesne profits, The ‘area covered by 
these holdings compromises 108 biyhas 1 cotta 
11 dhurs of land. ; mi 
The main ground, on which the plaintiffs 
based their claim, was that there was no 
custom in the village of transferring occu- 
pancy rights without the consent of the land- 
lord and that, therefore, the defendant 
Langat Singh, having as a part proprietor 
of the village purchased the holdings in 
execution of decrees for recovery of his 
share only of the rent, acquired no title to 
the holdings by his purchase. The defence 
taken by the defendant Langat Singh was 
that he had purchased the lands in execu- 
tion of decrees forarrears of rent, that he 
had obtained possession through the Uourt 
and that, therefore, he was entitled to hold 
them as kasht lands. 1t was also contended 
that the suit of the plaintiffs was barred by 
the doctrine of res judicata and that the 
plaintiffs were estopped from bringing the 
‘present suit by reason of the judgments in 
the suits brought by Langat Singh in April 
1902 to which suits the plaintiffs were parties 
and also by reason of their conduct in the 
se of those suits. 
“The Subordinate Judge held that the suit was 
not barred by the doctrine of res judicata and 
that the defendant Langat Singh had failed 
to prove the existence of any custom in the 
village by which ryoti rights were transfer- 
‘able by sale without the consent of the land- 
lord, and, therefore, he came to the conclu- 
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sion that the defendant Langat Singh 
acquired no right as a tenant to the land 
by his purchase. The Subordinate Judge 
also held that the plaintiffs were entitled 
to a decree for khas possession and he gave 
them such adecree with mesne profits from 
the 6th December 1905, the date when the 
partition was carried out and the allot- 
ments were made tothe different co-sharers. 

The defendant Langat Singh has appeal- 
ed and, in supportof his appeal, it has been 
argued, first, that the Subordinate Judge’s 
decision that the present suit was not 
barred by the doctrine of res judicata and 
that the plaintiffs were not estopped from 
bringing the present suit, is erroneous and, 
secondly, that the Subordinate Judge erred in 
holding that the defendant had failed to 
prove the existence of the custom in the 
village of transferring occupancy rights with- 
out the consent of the landlord. 

After hearing the learned pleaders on’ both 
sides, we areof opinion that, even if, on the 
circumstances of the present case, it be held 
that the plaintiffs are not barred by the 
doctrine of res gudicata from raising the 
question whether the custom of trausferability 
of occupancy holdings without the consent 
of the landlord obtains in the village, still 
they cannot be allowed in the present suit 
to raise that contention after their conduct 
in the litigations between the defendant and 
the tenants in 1902 to which they were 
parties. The judgments of the Court of first 
instance and of the Court of appeal in the 
50 suits brought by Langat Singh in 1902 
leave, in our minds, no doubt whatever 
that Chandadhur Misser and Sheo Nandan 
Pattak, the two persons who claimed to be 
the purchasers of the holdings from the 
tenants, were the servants and creatures 
of the present plaintiffs and that they were 
acting on behalf of the present plaintiffs in 
order to prevent the defendant Langat Singh 
from obtaining possession of a 12 anna share 
in the village which he had acquired as 
thiccadar and as proprietor and also to 
prevent him from realising rents from the 
tenants. Itis true that, in those suits, no 
distinct issue was raised as to the transfer- 
ability of the holdings, but the defence 
then setup by the defendants and in the 
written statements filed by the present plain- 
tiffs, who were defendants third party in 
those suits, was absolutely inconsistent with 
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fence was thatthe tenants had sold their 
‘rights in the holdings to Chandadbur Misser 
and Sheo Nandan Pattak. Ib was not sug- 
gested and could not have been snggested in 
those suits thatthe sales were effected with 
the consent ofall the landlords as Langat 
Singh who was the plaintiff was a proprietor 
of 4 annas in the village and a thiccadar at 
the same time of another 8 annas. The 
defence set up in those suits could not, 
therefore, have been based on the allegation 
that the holdings, though not transferable 
by custom without the landlord’s consent, 
were zold with the consent of the landlord. 
In those suits too, Langat Singh, who was 
the plaintiff, sought for a declaration that the 
holdings were saleable in execution of his 
decrees for recovery of arrears of rent. No 
defence was set up in the Court of first 
instance that the holdings could not be sold 
in execution of the decrees obtained -by a 
part proprietor on the ground that they were 
not transferable by enstom without the land- 
lord's consent. Such a defence would have 
been a complete answer to the suits brought 
by Langat Singh, if it had been substantiat- 
edand, thongh it seems that, at the last 
stage in the appellate Court, it was suggest- 
ed that the snits should be sent back in 
order that an issue on this point might be 
framed, the Judge of the appellate Court, 
very properly refused todo so as that de- 
fence had never been set up during the trial 
of the suits. . 
The present plaintiffs, having. failed in 
those suils to prevent Langat Singh from 
realising his rents from the tenants on the 
ground that the holdings had been transferr- 
ed by purchase to other persons, cannot, in 
our opinion, now be allowed to set up in sup- 
port of the present suit an absolutely incon- 
sistent case in which they allege that no 
right passed to langak Singh under the 
sales. In support of this view, reliance has 
been placed on the decision of this Court 
in the case of Dilabats Muisrain v. Bishun 
CGhobey (1). The Judges of this Court who 
decided that case, relyitig on the decisions in 
eertain English cases, remarked : — A judg- 
ment is an estoppel upon a party “not only in 
so faras it decides a question adversely to 
his claim or contention in the suit in which 
it is rendered, but where it recognizes or 
(1) 6 ©. D. J. 621. 
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sustains his theory or claim, it estops him 
-from afterwards taking a different position 
in litigation with the same opponent.” The 
mere omission in the previous proceedings to 
have a distinct issue framed on the point 
whether an occupancy right was transferable 
by custom or not, is, in our opinion, not 
sufficient to save the plaintifs from being 
estopped in the present suit, when the de- 
fence which they took and supported in the 
previous suits was absolutely inconsistent 
with the existence of such a custom and 
when the existence of such custom, if it 
had been pleaded in those suits and main- 
tained, would have been a sufficient answer 
to theclaim then put forward by Langat 
Singh, In our opinion, therefore, the plain- 
tiffs in the present suit were not entitled 
to raise the question whether the holdings 
were transferable by custom or not. 

On the second point, we are of opinion that 
the grounds given by the learned Subordi- 
nate Judge for holding that the defendant 
had failed to prove the existence of the 
custom are not all of them sound. He 
rejected the kobalus on which the defendant 
velied as proof of the existence of the 
custom because some of them appeared io 
have been executed before the date of the 
plaintiffs’ purchase and the others subsequent 
to the date of the purchase; atid he held 
that. those documents were of no value to 
prove the custom existing at-the time of the 
purchase. We are of opinion that the view 
taken by the learned Subordinate Judge is 
wrong and that the deeds of sale executed 
before and after the date of the plaintiff's 
purchase would certainly be valuable as 
evidence to prove the existence of the custom, 
It is true that, in many of the sales on 
which the defendant Langat Singh velied to 
prove the existence of tbe custom, the pro- 
perty sold was a.portion only of the holdings 
aud nob the entire holdings; but the learned 
Subordinate Judge, in dealing with this 
evidence.of the existence of the custom, en- 
tirely ignored the documents which were 
put forward on behalf of the defendants 
in the suits brought by Langat Singh, who 
are clearly the servants and creatures of 
the present plaintiffs. Those documents 
clearly show that the custom was in exis- 
tence and that such trausfers were regarded 
as valid. In our opinion, the evidence ad. 
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to prove the existence of the custom, 
coupled with the conduct of the plaintiffs in 
the previous suits, in which they practically 
admitted the existence of the custom, was 
sufficient to support the defence set up by 
the defendant Langat Singh. We according- 
ly hold that the judgment and decree of 
the lower Court cannot be maintained. Dis- 
agreeing, therefore, with the findings of 
the Subordinate Judge, we set them aside 
and, in lieu thereof, find that the plain- 
tiffs are estopped from bringing the pre- 
sent snit and that the defendant has sufi- 
ciently established the existence of the 
custom of transferability of occupancy rights 
ju the village without the consent of the 
landlord. Theresult, therefore, is that the 
plaintifis are not entitled to the reliefs 
sought, either to recover khas possession 
af the holdings or to recover mesne-pro- 
fits from the date of the partition. We 
accordingly decree the appeal and dismiss 
the plaintiffs’ suit with costs in both the 
Courts. 


In view of the fact that the size of the 


paper-book was iu this case very greatly 
enhanced by printisg in fulla number of 
documents of which abstracts might have 
been included in a list and, in consequence, 
the costs of the paper-book were very greatly 
` increased, we direct that the appellant in 
the present appeal be only entitled to 
recover half the costs of paper-book, from 
the respondent, the other half being borne 
by himself. 
Appeal decreed. 


CALCUTTA HIGH’ COURT, 
Seconp Orvis Appoat No. 826 or 1909, 
August 26, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson. 

RAMOO SINGH—Poartniipy—APPELLANT 
versus 
MITERJIT MAHTON AND OTHERS 
— DEFENDANTS— RESPONDENTS, 

Transfer of Property Act(IV of 1882), s. 90—“Defens 
dant”, meaning of ~ Defendants benefited by mortgage — 
Personal liability. 

Section 90 of tho Transfer of Property Act contem- 
plates a supplementary decree against the mortgagor 
alone or his representatives, if he isdead. The word 
“defendant” in the section means the mortgagor 
defendant. 

S purchased a certain property in her own name 
and not being able to pay the consideration money in 


INDIAN 1 


{1919 


cash, executed a mortgage of the purchased property 
in favour of the vendors, whose assignee brought this 
suit against 5 and the defendants on the ground of 
their having beon benefited by the mortgage as the 
property was purchased for the joint family of which 
they were members and in which they lived under 
the guardianship of S. A joint decree was passed 
against all the defendants; the property was sold but 
tho proceeds were insufficient to satisfy the decrece. 
In the meantime § died and the decree-holder applied 
for a decree against the defendants under section 90 
of the Transfer of Property Act: Held, that no decreo 
could be made against the defendants under tho 
section as they were not the mortgagors in the sense 
of being execntants of the mortgage-deed and it was 
not shown that they gobany assets from § so as to 
attract upon themselves the liability of S; that the 
meaning of the mortgage decree which was passed 
against them on the ground of benefit meant only 
thatthe mortgaged property was liable to sale, and 
that the personal liability must be made out on the 
terms of the mortgage bond. 

Ram Lal v. Sil Chand, 23 A. 489; A. W. N. (1901) 
131, Mata Amber v. Sridhar, 26 A. 507, (1904) A. W. 
N.78;1 A. L. J, 250, Rum Kishore Gir v. Surajdeo 
Prasad, 18 ©. W. N. 138: LInd. Cas. 442: 90.0. J. 
35 and Amar Chandra Kundu v. Sebak Chand Choudhry, 
34 ©, 642; 11 C. W. N. 593; 5 C. L. J. 491; 2 M. L. T. 
207 (F. B.), referred to.- 

Appeal from the decree of the District 
Judge of Bhagalpore, dated January 25, 1909, 
reversing that of the Additional Sub-Judge of 
-Monghyr, dated August 22, 1908. 

Babu Kulwant Sahay, for the Appellant. 

Babu Sheo Nandan Roy, for the Respondent. 

Judgment. 

Chatterjee, J.— The respondents Nos. 1 and 
2 are the sons of one Bhopal Mahton and re- 
spondents Nos. 3 and4 are the sons of respond- 
ent No. 2. All the respondents were minors 
under the guardianship of Serko Koer, 
mother of respondents Nos. 1 and 2. Serko 
Koer purchased a certain property in her own 
name and not being able to pay the con- 
sidertion money in cash executed a mortgage 
of the purchased property in favour of the 
vendors. The vendors assigned their right 
to the mortgage and the assignee brought a 
suit on the mortgage against Serko Koer and 
in that suit made the respondents defendants 
on the ground of their having been benefited 
by the mortgage as the property was pur- 
chased for the joint family of which they were 
members. A joint decree was passed on the 
mortgage against all the defendants. The 
mortgaged property was sold but the proceeds 
were insufficient to satisfy the whole decree. 
In the meantime Serko Koer died and the 
decree-holder applied for a decree under 
section 90 of the Transfer of Property Act 
against the respondents. They objected that 


Vol. VITI 


INDIAN OASES. 


785 


RAM DAYAL GIRI t. MIDNAPUR ZEMINDARY CO. LD, 


no such decree could be passed against them 
as they were not the mortgagors and had re- 
ceived no assets from Serko Koer.. The Court 
of first instance passed a decree under sectiou 
90 as asked for but the lower appellate Court 
has set aside the same, holding that the 
mortgage decree was given against them 
as they were benefited to the extent of the 
morigagod property and no more and as the 
mortgaged property has been sold, they are 
not liable any further. Section 90 of the 
Transfer of Property Act contemplates a 
supplementary decree against the mortgagor 
alone or his representatives if he is dead. 
The word “defendant” in the section means 
the mortgagor defendant. The respondents 
are not the mortgagors in the sense of being 
executants of the mortgage deed and it is not 
shown that they have got any assets from 
Serko Koer so as to attract upon themselves 
the liability of Serko Koer ;so that prima 
facie no decree can be passed against them 
under section 90, See Ram Laly. Stl Chand(), 
Mata Amber v. Sridhar (2) and also Ram 
Kishore Gir vy. Suraj Deo Prasad (3). Tn the 
last case a decree under section 90 was sought 
for against a Mitakshara son after the death of 
his father against whom a mortgage decree 
had been passed. The learned Judges held 
that no such decree could be passed person- 
ally against him but there might be such a 
decree against him asa Mitakshara son suc- 
ceeding by right of survivorship and, therefore, 
filling the position of a representative of his 
deceased father as held in the case of Amar 
Chandra Kunduv. Sebak Chand Chowdhiry (4). 
In this case, however, no question of that kind 
arises and the appellants are in no sense 
- the representatives of Serko Koer from whom 
they are not shown to have inherited any pro- 
perty., It is contended, however, that the 
appellants were the real mortgagors, Mussam- 
mat Serko Koer having acted on their behalf 
as their guardian and acquired the property 
for them. This matter was, however, not pre- 
sented to the trial Court in the mortgage 
suib exactly in this light. The judgment and 
decree have been filed and they show that the 
plaintiff in that case claimed a decree against 
them as they were members of a joipt family 


and had benefited by the vurchase. In any 
(1) 28. A. 489; A. W. N. (1901) 131, 
(2) 26 A. 507; ' 1904) A. W. N. 78; LA. L. J. 250 
(3) 13 0. W. N. 188; 1 Ind. Cas. 442; 9 C. L. J. 5. 
(4) 34 C. 642; 11 0. W. N. 593; 5 ©. L. J. 491; 2 M. 
L. T. 207 (F. B.) 


case, the mortgage decree was passed against 
them on the ground of benefit. Bat that 
decree only meant that the mortgaged pro- 
perty was liable to sale. The personal liability 
must be made ont on the terms of the mort- 
gage bond: the bond, however, was uot filed in 
this case nor was any evidence given to 
prove the personal liability of the appellants. 
Under the circumstances, the order of the 
learned District Judge seems to be correct 
and must stand. Each party to bear its own 
cos‘s in all Courts. 

Richardson, JI agree that the question 
of the liability of the respondents under sec- 
tion 90 of the Transfer of Property Act is not 
concluded by the mortgage decree and that 
no sufficient ground has been shown for any 
interference on our part withthe decision of 
the Court of appeal below. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civit APPBAL No. 2015 or 1908. 
September 5, 1910. 
Present:—Myr. Justice Chatterjee and 
Mr. Justice Richardson. 

RAM DAYAL GIR AND ANOTHER 
— Derenp: NTS —APPELLANTS 
Cersus 


MIDNAPUR ZEMINDARY Co. Lp. 
— PLAINTIFFS —- RESPONDENTS. 

Bengal Tenancy Act (VII of 1885), s. 7—Tenure— 
Enhancement —Permanent tenure, evidence of —Second 
appeal—Question of law--Nature of tenancy-—Civit 
Procedure Code (Act F of 1908), s. 100. 

In a suit for enhancement of the rent of a 
tenure, it was proved that the object of the lease form- 
ing the tenure was the realisation of rent from the 
tenants and the reclamation of jungle lands, that the 
conduct of the parties for more than sixty years show- 
ed that notwithstanding ono transfer and several 
successions the same rate had been maintained, 
that there was a covenant for the assessment of rent 
atthe same rate upon excess lands found upon 
measurement, and thatthe rent was progressive: 

Held, that an inference of permanency as to tho 
rate of rent was legitimate. 

Robert Watson § Co. Ld. v. Radha Nath Singh, 1 C. 
L. J. 572, followed. 

The question as tothe nature of a tenancy is a 
question of law which can be dealt with by the High 
Court in second appeal. 

Sulataw Dass v. Jadu Nath Das, 8 O.W.N. 774 (FB), 
followed. ° 


Appeal from the decree of the District 
Judge of Midnapur, dared May 18, 1908, re- 
versing thatof the Sub-Judge of that place, 
dated August 26, 1997, 
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Babus Dwarka Nath Chakravarti and Joy 
Gopal Ghosha, for the Appellants. 

Dr. Rash Behary Ghosh and Babu Jogesh 
Chandra Roy, for the Respondents, 

Judgment.—tThis appeal arises out 
of a suit for enhancement of rent under 
section 7 of the Bengal Tenancy Aci. The 
whole Manzah had been in the lease of one 
Jasmat Mondal ata quit rent butthe interest 
of Jasmat was purchased by the Manager of 
Messrs. Watson and Co., the predecessors-in- 
interestofthe plaintiffs and the settlement with 
Raghunath Palit was made in the year 1251. 
The lease was in respect of 376 bighas of land 
at a rental of Rs. 121-4 per annum: the 
full rental was not to be paid until the third 
year: it was to be Rs. 105-4 in 1251. 
Rs, 103-4 in 1252, Rs. 121-4 in 1253 and 
thereafter the tenant was to pay for any 
additional lands found in his possession at 
the same rate: no specificrate is mentioned but 
the rate works out to 5 annas 4 pies per bigha. 
After the death of Raghunath, his son Joy 
Gopal Palit entered into a similar contract in 
1265 in respect of 444 bighas of land 
made up of the lands covered by the lease of 
1251 plus 71 bighas odd land found in excess 
on measurement. The rent was Rs. 121-4 
the old rent for the old lands plus Rs. 32-4 
for the excess lands at the vate of 5 annas 
4 pies per bigha, the full demand of Rs. 144-8 
being payable from 1266. There is the same 
covenant for assessment of rent at the rate 
of 5 annas 4 pies per digha on excess lands 
found on measurement. The plaintiffs 
then sold their rights to the ancestor of the 
defendants. The predecessors of the plain- 
tiffs sued the old tenants, the Palits, and 
on the 16th of August 1886, the ancestor of 
the defendants entered into a solenama by 
which the same rate 5 aunas 4 pies was main- 
tained and the arrangement was expressly 
made binding on heirs and representatives, 
This arrangement went on till 1905, when the 
plaintiffs brought a suit for enhancement 
claiming Rs. 352 in place of Rs. 176. 
That suit was, however, withdrawn and the 
present suit was brought for Rs. 1,008 odd as 
the enhanced rent. The first Court dismiss- 
ed the suit holding that the defendants were 
entitled to the presumption of permanency 
under section 50 of the Bengal Tenancy Act. 
The lower appellate Court has decreed the 
appeal of the plaintiffs enhancing the xent 
to Rs, 350 per annum, 


The defendants appeal and on their behalf 
it has been contended thatthe lower appel- 
late Court is wrong and that the rent is not 
enhanceable except in accordance with the 
contract made between the parties, that is to 
say, that the rate of 5 annas 4 pies per bigha is 
permanentand increaseof rental can be claimed 
only for excess lands, if any at that rate and not 
otherwise. Thetenancy has been found to be 
heritable and there is no disputeas to that. 
The original rate of 5annas4 pies per bigha has 
been maintained eversince 1251 notwithstand- 
ing one intermediate transfer and several suc- 
cessions. The object of the lease of 1251, was 
as stated in the plaint, the realisation of rent 
from tenants and the reclamation of jungle 
lands. Hence the repeated covenants for as- 
sessment of rent on excess lands brought 
under cultivation. Hence the rassal or de- 
duction allowed at the inception of each 
renewal. It is trae there are in the leases no 
words which by themselves would bar an en- 
hancement such as are used in formal leases 
in other parts of the country. But there is 
the conduct of the parties for more than 60 
years showing that notwithstanding one 
transfer and several successions, the same rate 
of 5 annas 4 pies has been maintained; there is 
the admitted object of the lease in respect of a 
large fraction at least of the lands to extend 
cultivation over jungle land: there is the pro- 
gressive nature of the rental in respect of the 
excess lands. Most of the elements of the case 
of Robert Watson § Co. v. Radhanath Singh 
(1) are, therefore, presentin this case and an 
inference of permanency as to the rate of 
rent is, therefore, quite legitimate. It is con- 
tended that the Court of appeal below has 
come toa finding of fact whichis not amenable 
to revision in second appeal. It was laid 
down, however, by the Fall Bench in the case 
of Sulatw Doss v. Jadunath Dass (2) that the 
question as to the nature of a tenancy is a 
question of law. We can, therefore, decide on 
the facts found whether the tenancy of the 
defendants is liable to enhancement and if so, 
in whatmanner. 

There is another very important factor in 
the case and that is the covenant fur the 
assessmert of rent at the same rate upon 
excess lands found upon measurement. . If 
enhancement is allowed upon assessment, how 


are excess lands found upon a future measure- 
(1) 10. L. T. 572. 
(2) 8 0. W. N. 774. 
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ma2nt to beassessed. The learned Vakil for 
the appellant says there will be no further 
occasion for recourse to that covenant. It 
may be so, but that would ba because the 
landlord having established a claim to much 
higher figures on the basis of the proposed 
assessment would not be content with the old 
rate. There would, therefore, ba a nullifica- 
tion to that extent of the existing contrach. 
In the case of tenures section? of the 
Bengal Tenancy Act allows enhancement only 
in the absence of a contract. To our minds 
a decree for enhancement would contra- 
vene the terms of the contract. On this 
ground also we think that no enhance- 
ment can be allowed except as contemplated 
by the lease, 

In the result, therefore, we think that the 
decree of the lower appellate Court is 
wrong and ought to be set aside and we 
accordingly order that the appeal be al- 
lowed and the suit dismissed with costs 
in all Courts. 


Appeal alicwed. 


CALCUTTA HIGH COURT. 
Miscettansous Civin Appean No, 456 or 1909. 
September i, 1910. 
Present:—Mr. Justice Chatterjee and. 

Mr. Justice Richardson. 

Maharaj PROTAP UDAI NARAIN SHAHU 
` DEO--DRCREg-HOLDER—ÀPPELLANT 

CETSUS 
Thakur MADAN MOHAN NATH 


SHAHU—Jupesent. DEBTOR—-RESPONDENT. 

Chota Nagpur Bncumbered Estates Act (VI of 1876) 

, as amended by Act (IIL B. O. of 1909), ss. 8, 12—“Civil 
Court”, meaning of--Whether includes Revenue Courts 
—Stay of proceedings while estate declared encumbered 
—Rent decree-—Limitation. 

Section 3 of the Chota Nagpur Encumbered Estates 
Act enacts that as soon as an estate is taken charge of 
under the Act, all proceedings pending in Civil Courts 
in respect of the debts of tho disqualified owner 
shall be barred; and undor section 12 of the 
Act, the debts barred under section 3 are revived 
when the estate is released. 

Held, that the words “Civil Court” are compre- 
hensive enough to include the Revenue Court deciding 
rent suits and executing rent decrees, 

Nilmoni V. Taranath, 90. 295; 12 C. L. 361; 9 
I. A. 174, referred to. 


A decree-holder obtained decree against the 
judgment-debtor from the Revenue Court for arrears 
of renton Avril 19, 1905. The estate of the judgment- 
debtor was in charge of the Encumbered Estates 
Department from May 28, 1906 to April 21, 1908 on 
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which last date ib was released. The deerce-holder 


applied for execution of his deeree on February 
13, 1909: 


Held, that the application was quite within time. 

Appeal from the order of the Deputy Col- 
lestor of Ranchi, dated July 27, 1909. 

Babu Jogesh Chandra Dey, for the Appel- 
lant. 

Babu Nalini Ranjan Chatterjee and Bipin 
Ohandra Mallik, for the Respondent. 

Judgment. 

Chatterjee, J.—The- appellant obtained a 
decree for arrears of rent on the Lsth of 
April 1905. The estate of the judgment- 
debtor was in charge of the Encumbered 
Estates Department at Manbhum from 23rd 
May 1906 to 21st April 1908 on which last 
date it was released. 

The deeree-holder applied for execution on 
the 13th February 1909, č. e, more than 
three years from the date of the decree. The 
judgment-debtor pleaded limitation and the 
decree-holder seeks to save his application 
from the bar on the ground that he was 
debarred, by the provisions of the Encumbered 
Estates Act, VI of 1876, from taking out 
execution during the period of the manage- 
ment under the Act. The Court below has 
given effect to the plea of the judgment- 
debtor holding that under a certain interpre- 
tation of the Act by the Legal Remembrancer 
of Bengal, followed by a legislative recogni- 
tion of thatinterpretation by the amendment 
of the Act of 1876, the decree-holder was 
not debarred from execnting his decree 
and that the application is, therefore, barred. 
On appeal it has been contended by the 
decree-holder that the lower Conrt is wrong. 
Section 3 of Act VI of 1876 enacted that as 
goon as an estate is taken charge of under the 
Eucumbered Estates Act, all proceedings pend- 
ing in Civil Courts in respect of the debts 
and liabilities of the disqualified owner shall 
be barred; he shall not be arrested for such 
debts, his movable property shall not be 
attached by the Civil Court: and his im- 
movable property shall be exempt from 
Civil process. This was the state of the 
law when the Legal Remembrancer in 1908 
gave an opinion that the word Civil Court in 
the section meant Civil Courts pure and 
simple and did not include Revenue Courts 
dispensing Civil justice and the Act was 
amended in 1909, by the addition of the 
words “ Revenue Court” &e. The appellant 
contends on the authority of Nzlmont Singh 
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Deo v. Taranath Mukerjee (1), that the word 
Civil Court in section 3 of Act VI of 1°76 is 
comprehensive enough to include the Revenue 
Court deciding rent suits and executing rent 
decrees, that the opinion of the Legal Re- 
membrancer is wrong and that the amend- 
ment of section 3 by Act III of 1909, only 
clears up the meaning of the original section. 
On the other hand, it is contended by the 
respondents that the amendment shows that 
the Revenue Courts could not have been 
meant to be included in the word Civil Courts, 
The object of the Act being to give relief to 
encumbered zemindar against all sorts of 
claims, it cannot for 0 moment be believed 
that the Legislature did not mean to keep 
the zeminday from all sorts of debts and 
liabilities including rent suits and decrees. 
The judgment of their Lordships of the Privy 
Council makes this quite clear and any 
opinion of Mr. Chapman to the contrary is, 
therefore, wrong. The amendment under sec- 
tion 4 of Act II of 1409, (B. C.) was made for 
the purpose of meeting this difficulty and 
removing all doubts. The amendment virtu- 
ally adopted the decision of the Privy Council 
and cannot be said to have altered the law. 
Under section 12 of the Act, the debts ete, 
barred under section 3 are revived when the 
estate is released and as the release was in 
1508, the application for execution in 1909, 
was quite within time. 

It also appears that the judgment-debtor 
mentioned the decree of the decree-holder as 
one of his debts in his petition for relief 
under the Encumbered Estates Act in 1906. 
That might amount to an acknowledgment 
of debt by the judgment-debtor which would 
most probably give a fresh start to the 
decree-holder. If it were necessary to go 
into this question, we should have remanded 
the case or called for further evidence as 
the documents containing these acknowledg- 
ments are not on the record although they 
are said to have been before the Court below, 
As, however, we hold for the decree-holder 
on the first point, it is not necessary to re- 
mand the case. The appeal is decreed with 
costs, 10 gold mohurs. Tle records will be 
sent down ‘without delay. 

Richardson, }.—I concur in my learned 
brother's conclusions, The debt here is a judg- 
ment-debtsupported by a decree of a Revenue 
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Court being a Court for the recovery of rent. 
While the debtor's estate was under the 
charge of the Eneumbered Estates Department, 
the Court which passed the decree was, 
in my opinion, debarred from executing it by 
the provisions of section 3 of the Chota Nag- 
pur Eneumbered Estates Act (VI of 1876) 
before that section was amended by Act III 
(B. C.) of 1909. The mere fact that Re- 
venue Courts of the description in question 
are governed by a special procedure does not 
prevent them from being Civil Courts. The 
term “Civil Courts” is wide enough to in- 
clude such Revenue Courts, although for the 
purpose of the Civil Procedure Code, the 
term ‘Revenue Courts’ does not include Civil 
Courts of a particular kind, namely Civil 
Courts having original jurisdiction under the 
Code to try rent suits. To my mind there 
is nothing in section 4 A of the Code of 1882, 
re-enacted in substance as section 5 of the 
Code of 1908, which is inconsistent with the 
decision of the Privy Council. in Nelmoni v. 
Taranath(1), that the Rent Courts established 
by Act X of 1859 are Civil Courts. Section 
4A was introduced into the Code of 1882, in 
the year 18°08, apparently for the purpose of 
mitigating the consequence flowing from that 
decision viz., that the provisions of the Civil 
Procedure Code were capable of being applied 
to Rent Courts (or Revenue Courts for the re- 
covery of rent) in those matters of procedure 
as to which the special Acts, creating them or 
by which they were governed, were silent. The 
consequence, so far as it extends, is accepted 
in the section and by way of mitigation, a 
power is given to the Government where pro- 
visions of the Code are applicable to Revenue 
Courts owing to the silence of the special en- 
actments relating to those Courts, to declare 
that such provisions shall not apply to those 
Courts, or shall only apply to them with such 
modifications as may be prescribed. 

In any case, the Act of 1876, with which 
we are concerned here, was passed before the 
decision of the Privy Council and was not 
amended in consequence of that decision. 
Nor does there appear to be anything in the 
law relating to the Rent Courts of Chota 
Nagpur which makes the principle of the 
Privy C8uncil decision inapplicable to them. 
As to the amendment of the Law introduced 
by Act ITT (B. ©.) of 1909, T do not think it, 
can have the effect of taking out of the term 
“Civil Court” any Revenue Court previously 
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included within that term, though it may 
have the effect of bringing within the oper- 
ation of section 3 of the Encumbered Estates 
Act any Revenue Courts in Bengal which are 
not also Civil Courts. 

In regard to the provisions of section 7 of 
the Hncambered Mstates Act, it is clear that 
an execution barred by section 3 is revived 
by section 12 and it is, therefore, nnneces- 
sary for the purpose of the present case to 
consider the precise effect of the exclusion of 
“rent due to the superior landlord” from 
the bar imposed by section 7 [ef. Kameshar 
Prasad v. Bhikhan Narain Sing» (2).] 


Appeal allowed. 
(2) 20 C. 609. a 





(s. c. 12 C. L. J. 183.) 
CALCUTTA HIGH COURT. 
REGULAR Orvis Appeat No. 671 or 1908. 
June 2, 1910. 
Preseni:—Mr, Justice Woodroffe and 
_ Mx. Justice Richardson. 
BAIJNATH GOENKA—Dprunpant— 
APPELLANT 
: VETEUS 
Rant SASHIRAMA KUMRI—Prarntee— 
Respovpent. 4 
Right of suit -Swit for declaration that legal steps, iJ 
taken, would not be justified in law, whether lies. 
A suit will not lie for a declaration that if the 
defondant takes certain legal steps, those steps will 
Hot be justified in law; whethor such steps are justified 


or not must, when they are taken, be determined by ` 


the Court before which the application is made, and 
notin anticipation, by the same or some other Conrt. 

Appeal from the decree of the Sub-Judge 
of Monghyr, dated August 28,1908, ` 

Dr. Rash Behary Ghose and Babu 
Khetra Mohan Sen, for the Appellant. 

Babus Ram Charan Mitra and Joy Gopal 
Ghosha, forthe Respondeat. 

Judgment. 

Woodroffe, J—This is a suit of a very 
unusual character. The defendant-appellant, 
has fully made out (and indeed it has been 
hardly contested) that there is no cause of 
action, The defendant broaght a suit 
against the plaintiff’s father on the 28th 
August 1905, and that suit was dismissed 
on the 27th April 1907. During the pend- 
ency of the suit, defendant applied? for at- 
tachment before judgment and upon the dis- 
missal of the suit the present plaintiff applied, 
“under section 448 of the last Civil Procedure 
code, for withdrawal of attachment, and the 
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suit having been, as I have said, dismissed, 
an order was passed for such with- 
drawal. The defendant, however, preferred 
an appeal against theorder of dismissal of 
the 27th April 1907, and it is stated that 
the appeal having been filed, the plaintiff 
was upprehensive that the defendant might 
attempt to revive the attachment before 
judgment, which had been withdiawn on 
the 10th May 1907; and because of his 
apprehension in this respect, he brougb{ the 
present suit to have it declared, amongst 
other things, that the attachment was not 
duly published, that it was not issued upon a 
plaint adequately stamped and duly verified 
but upon an application not drawn up in 
accordance with law,and he also asked for 
a declaration that the attachment before 
judgment did not affect the property 
purchased by the plaintiff and for a farther 
declaration that the suit, to which I have 
referred, having been dismissed, the attach- 
ment before judgment had fallen through 
and could not be revived. 

It is obvious, I think, that such a suit 
as that does not lie. If the defendant at- 
tempted to do something which the plaintiff 
contended he was not entitled to do, namely, . 
to revive the attuchment, thereupon such 
application being made,it would be open 
to the plaintiff to take the objection that 
the attachment could not be revived, and if 
his objection was overruled there would 
be a further proceeding open to him in law, 
which would follow upon such refusal to 
give effect to his objection. The suit, 
in fact, was in that respect premature 
and further in point of law such a suit will 
not lie, as it is in reality a suit for a declaration 
that if the defendant takes certain legal 
steps, those steps will not be justified 
in law. Whether suck steps are justified or 
not must, when they are taken, be deter- 
mined by the Court before which the 
application is made, and not, in anticipation 
by the same or some other Court. This 
Court cannot, as has been pointed out, 
acb as legal adviser-of the parties or of 
other Courts before which, possibly, an 
application may be made, As a matter 
of fact we are informed that the result of the 
appeal has been that the appellant, by 
virtue of a compromise, dated the 10th 
December 1908, has obtained a decree 
for a lahk of rupees. 
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_ Inthese circumstances this appeal must 
be decreed with costs and the suit dismissed 
with costs. Wesay nothing about the merits 
of the case. The suit is dismissed on the 
ground that there is no cause of action. 

Only one-half of the entire costs of 
the paper-books will be allowed. 

Richardson, J.—I agree. 


Appeal decreed, 


(s. c. 87 O. 598 ; 14 C. W. N. 1049.) 
CALCUTTA HIGH COURT. 
REGULAR Civit Aresar No. %60 or 1907. 
April 4, 1910. 

Present: —Mr, Justice Brett and 
Mr. Justice Sharf nd. Din. 
GOPENDRA CHANDRA MITTER ano 
ANOTAER—D sFENDANTS—A PLE. LANTS 
versus 
TARAPRASANNA MUKERJME—~Ptaty- 
TIFF-—RESPONVENT. 

Pillage Chaukidari Act (Beng. det VI of 1870), s. 49 
—Chankidari Chakran lund—~ Resumption by Collector 
—Settlement with Aemindar—Assessment of rent by 
Collector—Right of Zemindar to cluim fair and equitable 
rent from patnidar 

The rent, which a landlord is entitled to claim when 
making a settlement of resumed chaukidare chakran 
Jands with a patnidar, is not restricted to the amount 
ofthe assessment made by the Collector under section 
49 of Bengal Act VI of 1870. Ho is entitled to 
demand a fair and equitable rent. 
` Rojendra Nath Mukherjee v. Hiralul Mukevjee, 14 O. 
W. N.995, 7 Ind. Cas. 554; Hari Narain Mozamdar v. 
Mukund Lal Mundal, 4 C. W. N. 814 and Kazi Newaz 
Khoda v. Ram Jadu Dey, 34 C. 109, 50. L. J. 33; 11 
C. W. N. 201, relicd on. 

Appeal from the decree of the Sub-Judge of 
Burdwan, dated February 12, 1906. 

Babus Nil Madhab Bose, Dwarka Nath sfitter, 

' Sailendra Nath Palit, Narendra Chandra Bose 
and Nares Chandra Sinha, for the Appellants. 

Babus Nalini Ranjan Chatterjee and Nanda 
Lal Banerjee, for the Respondent. 


Judgment.-—tThe present appeal 
arises out of a suit brought by the plaintiffs as 
_zemindars of plot Chanak against the defen- 
dants Nos. 1 and 2, the putiuidurs of 9 mouzahs 
included in that ¿owzi. The plaintiffs sought 
to recover khas possession of 201 lighas odd 
of resumed chowkidart chakran lands lying 
within those 9 mouzahs and for wasilat, or, in 
he alternative, if the defendants should be 
found entitled to retain possession of the lands, 
to recover fair and equitable rentsof the lands 


from the defendants. The rent they claimed 
was Rs. 500 for the 231 bighas of land. The 
defendants Nos. l and 2, the putnidurs, con- 
tended that they were by law entitled to the 
possession of the chaukidart chakran lands 
after their resumption by the Collector, and 
that the plaintiffs, as zemzndars, could not đe- 
mand a higher rent from them than the 
amount which was assessed by the Collector 
under section 49 of Bengal Act VI of 1370. 
The lower Court has dismissed the plaintiff's’ 
claim ‘for khas possession of the lands, hold- 
ing that, under the condition of the putni 
lease, the putnidars are entitled to settlement 
of those lands from the landlords in preference 
to any body else. The Subordinate Judge, 
however, held that the plaintiffs were entitl- 
ed to recover from the defendants a fair and 
equitable rent,‘and he fixed the same at 
Rs. 402-8 for the 201 bighas of land. We may 
observe that that was the total rent which 
was fixed by the Collector, half of which he 
assessed, under section 49 of Bengal Act V1 
of 1870, as the amount to be paid by the 
cemindars to the, chaukidart fund. It has 
not been seriously contested before us that 
the lower Courtis not right in its conclusion 
that the putnidars, under the terms of the 
lease, are entitled to a settlement of the re- 
sumed chaukidari chakran lands; but the 
points which have been urged in support of 
the appeal are—(i) that the plaintiffs are not’ 
entitled to demand a higher rent from the 
putnidars than the amount assessed by the 
Collector under section 49 of Bengal Act VI 
of 1870, and (ti) that, even if the plamtiffs are 
entitled to more, the amount assessed by the 
lower Court is excessive. It is admitted that 
the decision on these points must to a con- 
siderableextent depend on the construction of 
the putni lease or qubuiiat. The present de- 
fendants are the purchasers of the rights of 
the original putnidar The putni qabuliat, 
dated the 18th Jaistha 1280 (80th May 1873) 
was originally executed by one Srimanta Roy 
in favour of the predecessor-in-interest of the 
present plaintiff. That gabuliat has been 
produced in evidence, and Nilkant Roy, son 
of Srikant Roy, the original lessee, has been 
examined on bebalf of the defendants. The 
clauseein this gabuliat, which is construed 
differently by the appellants and the respon- 
dents, runs as follows:— 

“Chaukidari chakran jama kimbe zelar 
tapshil thanar chakran jama sadar bajeyapta 
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hotlay jay jamnye sarkar bahadur hoitay 
apankar bandobasta kariya loiya amakay jay 
jamaye bandobrsta. kariben shay jamaye ami 
bandobasta kariya loftay sotkar na hoilay anya 
byaktikay bontobista hariben, thahatay amoro 
amar oarisaner konao ojar apatis chalibay na.” 

On behalf of the appellants, it has been 
contended that the meaning of this passage is 
that, if the puénidar refused to take set- 
tlement of the chaukidari chakran lands from 
the zemindar at the same jama as that at which 
settlement of the same was made with the 
zemindar by the Governments, then the zemin- 
dar would be entitled to settle the lands with 
other persons: and it has been argued that 
from this clause it is clear that the puénidars 
are entitled toa settlement from the land- 
lords at the same rent as the amount which 
was fixed by the Collector under section 49. 
On behalf of the respondents, this page has 
been translated differently, and it is said to 
mean that if the chrukidari chakran lands be 
resumed by Government, and if the Govern- 
mont settles the lands with the zemindar, then, 
if the zemindur offers to settle the same with 
the puinidar aba given rental, and the putni- 
dar refuses to accept that rental, the zemindar 
may settle the lands with other persons. It 
is argued that this means that, if the zemiudar 
after taking settlement makes an offer to the 
puintdar of a settlement of the lands at a 
certain rent, and the putnidar refuses to 
accept that rent, then the zemindar may settle 
the lands with other persons; that is to say, 
that under this clause in the lease, the land- 
lords have the option of fixing the amount of 
rent, and if the defendants do not accept it, 
the landlords would be able to settle the lands 
with other persons. Of course, thisright of 
the landlords to settle the lands with other 
persons would be subject to the right of the 
plaintiffs to have the settlement concluded on 
fair and reasonable terms. We have given 
our best consideration to the passage in ques- 
tion in the gabuléat, and we think that the 
view taken by the lower Court is correct, and 
that it does not bind the landlords to settle 
the resumed chaukidari chukran lands with 
puintdars at the same amount at which the 
assessment for the purpose of the chaukidari 
tax has been made on the land under the pro- 
visions of section 49 of Bengal Act VI of 
1870. Apart from this construction which we 
place on the terms of the lease, we have to 
add that we have lately held in the case of 


RajendraNath Muherjeev. Hiralal Muterjee (1), 
that the rent which a landlord is entitled to 
claim when making a settlement of resumed 
chaukidari chakran lands with a putnidar, is 
not restricted to the amount of the assess- 
ment made by the Collector under section 
49 of Bengal Act VI of 1870, and we have 
pointed out that this view is supported by 
principle and by authority. In particular, 
we referred to the decisions of this Court in 
the cases of Hari Narain Mozumdar v. Mukund 
Lal Mundal (2) and Kazi Newaz Kioda v. 
Ram Jadu Dey (8). The learned pleader for 
the appellants has made a calculation on the 
basis of the principle suggested in the 
former of these two cases, with the result 
that the extra rent to which the land- 
lords would thus be entitled in the present 
case comes to Rs. 392-11-2, which is only 
Rs. 15 less than the rent fixed by the lower 
Court. 

The learned pleader, however, contends 
that the determination of the question of the 
amount of rent, which the zemindars are 
entitled to demand on the settlement, must 
depend mainly on the terms of the contract 
between the parties as evidenced by the putni 
lease or qzbuliut. We havealready given our 
reasons for holding that the passage in the 
qubuliaé, relied on by both parties, cannot 
fairly be construed to mean that the rent 
must not exceed the assessment made by the 
Collector. But the learned pleader for the 
appellants has argued that itis clear, from 
the terms of the qrbuliat, that the putnidars 
were to have the full benefit of any increase 
to the profits of the lands covered by the 
putni lease which might accrue subsequently 
to the lease, because the zemindars, under the 
terms of the lease, settled the putni rent nb 
the full amount of the then profits, and in 
addition took a bonus of Rs. 4,000 from the 
putnidars. Now, itis clear that the profits 
from the chaukidart chakran lands were not 
taken into consideration in determining the 
rent atthe time when the putini was created, 
and the fact that in respect of the other lands 
the puinidars agreed to pay as rent the full 
amount they then were entitled to collect 
goes rather to support the view contrary to 
that advanced for the appellants, and to 
suggestthat, if these profits had been incladed, 

(1) 14 0C. W. N. 995; 7 Ind. Cas, 554. 


(2) 4.0. W. N. 814. 
(3) 840. 109; Š C. L. J. 33; 110. W. N. 201. 
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the full profits would have been demanded 
as rent. We agree with the lower Court that 
the evidence of Nilkanta Roy, the son of 
the original putnidar, is nob true, and is 
worthless. It is impossible to believe him 
when he says “we took the said putni settle- 
ment without any profit on payment of the 
said sum of Rs. 4,000 as salami, considering 
that, on the resumption of the chaukidari 
lands, we would get the said lands.” The 
putin lease was given in 1874, and the 
chaukidari - lands were not resumed till 
twenty-five years afterwards! It seems to us 
perfectly clear that, at the time the lease was 
granted, ib was well-known that the nominal 
rents did not represent the actual profits of 
the putnidars, and this, indeed, is supported 
by the ‘evidence given by the plaintiffs to 
prove.that no less than Rs. 1,360 has been 
yealized by the pufaidars as silami for settl- 
ing a portion only of the resumed lands s'nce 
their resumption. 

The lower Court, in fixing a fair and 
equitable rent which the zemindars\are entitled 
to demand from the putvidars, has accepted 
the rent as determined by the Collector at 
the time of resumption. We have already 
noticed that, that sum exceeds by Rs. 15 only 
the rental arrived at on the basis of the 
principle suggested in the case of Hart 
Narain Mozumdar v. Mukund Lal Mundal (2), 
and, in the circumstances of the case, we see 
no reason {o differ from the lower Court 
that Rs. 404-8 isa fair and equitable rent 
which the zemdvdars, the plaintiffs, are 
entitled to receive from tho defendants for 
the 201 bighas 14 coltas of resumed chaukidaré 
chakran lands. 

We, therefore, confirm the judgment and 
decres of the lower Court and dismiss the 
appeal with costs. 

Appeal dismissed. 
(s.c. 87 C. 613.) 
CALCUTTA HIGH COURT, 
APPLICATION IN ORIGINAL MATRIMONIAL SUIT 
No. 9 or 1910. 
April 26, 1910. 
Present: —Mr. Justice Pugh. 
PHILLIPS—Peririoner 
CeTSUS 


PHILLIPS—Opvosire Party. 

Divorce Act (Y of 1869), ss- 7,45—Divorce suit— 
Attachment before judgment—Civil Procedure Code 
(Act F of 1908), O. XXXVII, Rr. 5, 6. 

‘An attachment before judgment cannot bo made 
na divoree case. 
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fneticcdncri lefere judgment is purely a matter 
of relicf and has nothing to do with procedure. 

Therefore, an application for such an attachment in 
a divorce case is.governed by section 7 of the Divorce 
Act and the principles aud rules of the Divorce Court 
in England, and not by section 45 of the Divorce Act, 
nor by rules 5 aud 6 of O. XXXVIIT of tho Civil Pro- 
cedure Code of 3908. 


Application for altachment before judg- 
ment in a divorce case. . 

Facts.—c. L. Phillips, a colliery pro- 
prietor, brought this case forthe dissolution 
of his marriage with his wife Elizabeth, on 
the ground of her adultery with the co-re- 
spondent, G. W. H. Batho, a member of the 
firm of Messrs. Simpson and Co., Merchants 
of Calcutta, l 

The petitioner applied for an order “to 
restrain the co-respondent from realising his 
share in the assets ofthe tirm of Simpson 
and Co. and from selling his shares in the 
Calcutta Landing and Shipping Co, Ld., and 
from receiving and removing the sale- 
proceeds of any such shares- as may have 
been sold”. The petitioner said that the co- 
respondent had left Calentta and was 
endeavouring to dispose of his property and 
realise and remove his assets with intent to 
defeat, obstruct and delay any decree for 
damages and costs which may be passed 
against him in the divorce suit, and hence the 
petitioner contended that his application fer 
the attachment of the co-respondent’s pro- 
perly before judgment ought to be granted, 

The application was made by Mr. Knight 
before Pugh, J., butwas refused, - 

This application was then made before the 
same learned Judge for a review of bis above 
order. 

Mr. Hill, instructed by Messrs. Leslie and 
Hinds, Solicitors, for the Petitioner. 

Judgment.—tn this case an applica- 
tion is made to me to re-consider, either by 
way of review oras afresh application with 
the same object as the former, an order that I 
made declining to order anatlachment before 
judgment in a divorce proceeding. The 
application was made at 4-30 p.m. at the 
rising of the Court, and I then dealt with the 
matter in a somewhat: cursory way, and I 
refused the application on the simple ground 
that I never knew of an attachment before 
judgment in a divorce case. _ Learned counsel 
who now #ppears does not suggest that such 
an order has ever been made before in divorce 
proceedings. He argues that the point is one 
of first impression, and he contends that on 
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principle he is entitled to the order. The 
argument is founded on section 45 of the 
Divorce Act, which provides that proceedings 
under this Act shall be regulated by the Code 
of Civil Procedure, and he wishes to eliminate 
from my consideration section 7, which pro- 
vides that in all suits and proceedings under 
“this Act the High Courts and District Courts 
shall give relief on principles and rules which, 
in the opinion, of the said Courts, are as 
nearly as may be conformable to the prin- 
ciples and rules of the Divorce Court in Eug- 
Jand. Itis practically admitted that if section 
7 wereto apply and bring in English rules 
and English practice, there would be no 
warrant for such an application ; but Mr. Hill 
contends that séction 45 exclusively regulates 
procedure: section 7 only relates to relief. 
He contends that this application is one of 
procedure only and not of relief, and that 
to attach a respondent's property before 
you have got any decree for damages, when 
itis uncertain whetber you will get any 
damages, is a matter of procedure and not of 
“relief. I would differ with regard to that. I 
think itis purely a matter of relief to ask to 
be allowed to seize a man’s property without 
having a decree on the off-chance that you 
may get a decree hereafter, and it seems to 
me to have nothing whatever to do with pro- 
cedure. The way in which a decree is exe- 
cuted, after you have obtained it, is a matter 
of procedure; but so give one man a right to 
come to Court before he gets a decree is to 
confer aright upon him, and that is not 
procedure. It seems to me thatit cannot be 
successfully contended that by section 45 of 
. the Divorce Act the Civil Procedure Code is 
to be applied wholesale to the Court when 
exercising divorce jurisdiction. If this were 
to be the case, it might also be contended 
that you could have a Receiver appointed to 
take charge of the wife, or au injunction 
against the co-respondent from visiting the 
wife pending a divorce case. Of course, a 
petitioner could not havea Receiver of the 
wife, because she is herself a party to the 
suit, but offhand, [ do not see why, if the 
Code applied, he should not apply for an in- 
junction, There is much in the Code of Civil 
Procedure which deals with substantive law 
and not procedure, and I think tHfese portions 
of the Civil Procedure Code, Order XXXVITI, 
rules 5 and 6, have no application in divorce 
proceedings. It is contended that I must 
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infer an intention to defeat and delay the exe- 
cution of a decree in this suit, from the fact 
that it was not until the respondent had met 
the co-respondent in London, when he could 
have heard of these proceedings, that the 
orders came out from England to dispose of 
certain shares. Itissuggested that it follows 
from this that he must be disposing cf these 
shares with intent to defeat or delay the 
execution of any decree that may be passed 
against him. No doubt it may have that 
effect, bat it may be equally consistent with a 
resolve to make a home with the 1espondent 
in England, or elsewhere out of India, and 
not to return to his country. I am not 
satisfied as to which of these intents may be 


«in the co-respondent’s mind, and, therefore, I 


do not find the facts proved, which are 
essential to support an order. There would 
be one advantage from this application if it 
were successful, and that is, the Court would 
have it inits power to compel the co-respond- 
ent to make a settlement of any damages 
which might be awarded on the lady. That 
is practically the only result that conld 
happen, and the co-respondert and the re- 
spondent appear to have taken matters into 
their own hands by practically going off to- 
gether. Ido not really think that this appli- 
cation is dictated by any particular desire on 
the part of the petitioner in that way. | 
think it is dictated by the usnal and very 
natural annoyance and irritation which a 
man feels when another man runs away with 
his wife. I notice from the petitions the 
petitioner is described as a colliery proprietor, 
and one cannot eliminate from one’s mind 
the knowledge that he is, as a matter of fact, 
a very rich man. The question of costs 
cannot be of any possible moment to him 
one way or the other. If he is anxious to 
provide for his wife’s future, or make a pro- 
vision for her, he can well afford to do so, I, 
therefore, decline to alter my former order, 
orto make a fresh order. I would add, that 
in the observations I have made with regard 
to the respondent and co-respondent, it must 
not be taken that I come to any finding as 
to the actions of the respondent or co-ree 
spondent; they may, of course, have a complete 
answer. Lam only dealing with the case as 
itis put before me in argument by the peti- 
tioner. 
Application refused, 
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ROSHAN LAL V. THE DELHI CLOTH AND GENERAL MILLS CO. LD. 


ALLAHABAD HIGH COURT. 
Ssconp Civiu APPEAL No. 5S8 or 1999. 
August 10, 1910. 

Present: —Sir John Stanley, Kr., Chief Justice, 
and Mr. Justice Banerji. 
ROSHAN LAL—PLAINTIFE— APPELLANT 
versus 
Tap DELHI CLOTH asp GENERAL 
MILLS COMPANY LIMITED, DELHI— 


RESPONDENTS. 

Vendor and purchaser —Repudiation of 
by purchaser —Larnest money Right to recover. 

A purchasor who has repudiated a purchase is not 
entitled to recover earnest money paid by him on 
entering into tho contract. 

Although a deposit is to be taken as part payment 
of the purchase money, if the contract is completed, 
jtisalso a guarantee for the performance of the 
contract aud where the contract goes off by default 
of the purchaser, the vendor is entitled to retain the 
deposit. 

Collins v. Stimson, 11 Q. B. D. 142; 52 L.J. Q. B. 
449; 49 L. T. 828, Howe v. Smith, 27 C. D. 89; 53 L. J. 
Ch. 1055; 50 L. 1. 573; 33 W. R. 802; 483 J. P. 773, 
Ea parte Barrell, in re Parnell, L.R. 10 Oh. 512; 33 L. 
T. 115; 23 W. R. 846, Bishan Chand v. Radha Kishan 
Das, 19 A. 499, referre! to. 


Alokishi Dassi v, Hara Chand Duss, 24 Č. 897; 
10. W. N. 705, distinguished. 


contract 


Second appeal from the decision of the 
District Judge of Aligarh, dated the 10th 
March, 1909. 


Mr. Gulzari Lal, for the Appellant. 
Mr. Baldeo Ram Duve, for the Respondents. 


Judgment.—the question in this 
appeal is whether a purchaser who has 
repudiated a purchase is entitled to recover 
earnest money paid by him on entering into 
the contract. he contract in this case was 
for the purchase of 500 bales of cotton yarn, 
and the agreement was thatthe purchaser 
would deposit Rs. 5 per bale as earnest money 
with the defendant company; and that if that 
was not done within two days of the contract, 
the defendaut company would be at liberty 
either to adhere to orcancel the contract. The 
purchaser paid a sum of Rs. 1,300 as earnest 
money, which left a balance of earnest money 
still unpaid. It has been found by the lower 
appellate Court that the purchaser repudiated 
the contract. He was guilty of two breaches: 
first of all, he failed to pay the entire earnest 
money agreed to be paid by him, and he also 
failed to take delivery of the goods and pay 
for them. Upon these findings the lower 
appellate Court dismissed the plaintiff’s claim. 
His suit was for recovery of the sum of 


Rs. 1,30), which was paid by him as earaest 
money, 

We think that the Court below was 
right in the view which ib took. The ques- 
tion whether earnest money is recoverable 
has been considered in a number of cases 
and it would appear that no invariable rule 
can be laid down on the subject, In the 
case of Collins v. Stimson (1), Baron Pollock 
stated the law upon the subject in the fol- 
lowing terms: “According to the law of 
vendor and purchaser, the inference is that 
such a deposit is paid as a guarantee for 
the performance of the contract, and where 
the contract goes off by default of the pur- 
chaser, the vendor is entitled to retain the 
deposit.” J ; 

In the case of Howe v. Smith (2), the 
question was considered whether a sum, which 
was paid on the purchase of veal estate as a 
deposit and in part payment of the purchase 
money, was recoverable. Ths plaintiff, who 
sued for the recovery of the earnest money, 
failed to perform his contract within a reason- 
able time, and it was held by the Court of 
Appeal, affirming “the decision of Kay, J., 
that the deposit, although to be taken as part 
payment, if the contracl was completed, was 
also a guarantee for the performance of the 
contract, and that the plaintiff, having failed 


- to perform his contract within a reasonable 


time, had no right to a return of the deposit. 

Again, in the case of ev parte Barrell, ın re 
Parnell (3), in which by a contract for sale 
of real estate it was stipulated that a portion 
of the purchase money should be paid imme- 
diately and the residue on completion of the 
contract, it was held on non-fulfiiment of the 
contract by the purchaser that the vendor was 
entitled to retain the deposit. Sir W. M. 
James, L. J., in his judgment says: “The 
money was paid to the vendor as a guarantee 
that the contract should be performed. The 
trustee refuses to perform the contract and 
then says ‘give me back the deposit’. There 
is no ground for such a claim,” Sir G. 
Mellish, L. J., in his judgment observes: “It 
appears to me clear that even where there is 
no clause in the contract as to the forfeiture 


of the deposit, if the purchaser repudiates 

(1) (1883) 110. B D. 142; 52 L. J. Q. B. 440; 48 
L. T. 828. a 

(2) (1848) 27 C. D. 89; 53 L. J. Ch. 1055; 50 L. M 
573; 32 W. R. 802;48 J. P. 773. 

(3) (1885) L. R. 10 Ch. 512; 33 L. T. 115; 28 W. 
R. 846. : 


Vol, VII] ; 


GUTTA DAPINEEDU V. GUTTA VENKAYYA. 


the contract, he cannot have back the money, 
as the contract has gone off through his de- 
fault.” 

To the same effect is the ruling of Knox 
and Burkitt, JJ., in the case of Bishan Ohand 
v. Radha Kishan Das (4). The contract in 
that case was for the purchase of a decree 
for money, Through default of the pur- 
chaser the purchase was not carried out, 
and it was held that the purchaser could 
not recover the deposit which had been paid 
by him in pursuance of the contract. 

We have said that no hard and fast rule 
can be laid down on this subject. As was said 
by. Cotton, L. J., in the case of Howe v. Smith 
(2): “I do not say that in all cases where 
this Court would refuse specific performance, 
the vendor ought to be entitled to retain the 
deposit. It may well be that there may be 
circumstances which would justify this Court 
in declining, and which would require the 
Court, according to its ordinary rules, to re- 
fuse, to order specific performance, in which it 
could not be said that the purchaser had re- 
pudiated the contract, or that he had entirely 
put an end to if so as to enable the vendor to 
retain the deposit. In order to enable the 
vendor soto act, in my opinion, there must 
be acts on the part of the purchaser which 
not only amount to delay sufficient to deprive 
him of the equitable remedy of specific per- 
formance, but which would make his conduct 
amount toa repudiation on his part of the 
contract,” Such acaseas would entitle a 
purchaser to a return of the earnest money is 
that of Alokesht Dossi v. Harachand Das (5). 
In that case the defendant vendor unsuccess-~ 
fully denied tbe contract in toto and there 
was no repudiation of the contract by the 
plaintiff, and it was held that the 
plaintiff purchaser was entitled to a re- 
fund of the deposit made by him. The 
present case is unlike that case according to 
the finding of the lower appellate Court. The 
plaintiff in this case was in default in that he 
repudiated the contract, although full oppor- 
tunity was given to him of completing it. We 
think that the lower appellate Court rightly 
dismissed his suit. 

We accordingly dismiss this appeal with 
costs, including fees in this Court on the 
higher scale. s 

Appeal dismissed. 


(4) 19 A. 489. - 
(5) 240. 897; 1 C. W. N. 705. 
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or 


(s. c. 8 M. L. T. 197; 1 M. W. N. 440.) 
MADRAS HIGH COURT. 
Seconn Cryin Arenan No. 1763 or 1908. 

April 1, 1910. 

Present;——Sir Ralph Benson, Judge, and 
Mr. Justice Krishnasvami Aiyar. 
GUTTA BAPINEEDU—Puarntivr— 
APPELLANT 
versus 
GUTTA VENKAYYA—Derenpantr— 
RESPONDENT. 

Civil Procedure Code (det XIV of 1882), s. 276 —Spe- 
cifis Ralief Act (I of 1877), s. 27 (b)—Agreement to 
convey property~-Subsequent attachment of same property 
tnexecution of Court decree—Rights of attaching creditor 
as against the party to whom there was an agreement to 
sell——Private alienation. 

Where property, which was agroed to be conveyed 
by first defendant to plaintiff, was afterwards attached 
by second defendant in execution of a decree he had 
obtained against the first, and during the subsistonco 
of the said attachment, first defendant conveyedthe pro- 
perty to plaintiff by a registered deed of sale: Meld, (1) 
that the mere existence of a prior agreement to con- 
vey to plaintiff did not render the sale to him any- 
thing other than a private alienation. 

Qurban Ali v. Ashraf Ali, & A. 219, Divendronath 
Sanyal v. Ram Coomar Ghose, 8 I. A. 65; 7 C. 107; 10 
C. L. R. 281, referred to. 

(2) that nndor section 27 (b) of the Specific Relief 
Act second defendant’s claim under his attachment 
was not enforceable against the sale to plaintiff, 
which was in performanco of the prior contract to 
convey to plaintiff. 

Brunton v. Neale, l4 L.J. Ch, 8, referred to. 

Second appeal against the decree of the 
Subordinate Judge’s Court ot Kistna at 
Ellora, in A. 3. No. 37 of 1903, presented 
against the decree of the Court of the 
District Munsif of Hllore, in O. S. No. 333 of 
1907, 

Judgment.—wWe rezret we have not 
had the advantage of an argument on behalf of 
the respondent. But on the best consideration 
we could bestow on the .case, we think the 
Courts below are wrong. 

It is alleged in the plaint that the first 
defendant entered into an agreement with 
the plaintiff in 1902 to sell certain property 
to him and placed the plaintiff in possession 
of it. The 2nd defendant obtained a decree for 
money against the first defendant and attach- 
ed the suit property in execution. The plain- 
tiff preferred a claim which was dismissed. 
But during the subsistence of the defen- 
dant’s attachment the lst defendant execut- 
ed a registered conveyance in the plaintiff's 
favour on the 5th November 1907. The 
plaintiff asks for a declaration of his right 
to the property, The plaintiff also charges 


INDIAN 


GUTTA BAPINEEDD V. GUTTA VENKAYYA. 


that. the 2nd defeutant’s decree against 
the Lst defendant was collusive. The Courts 
below have dismissed the suit on the pre- 
liminary ground that there was no right to 
sue on the allegations contained in the 
plaint. Section 276 of the Civil Procedure 
Code of 1882, declares a private alienation of 
property attached during the continuance of 
the attachment void against all claims enforce- 
able under the attachment. The two 
questions to bo determined are (1) whether 
the sale to the plaintiff was a private aliena- 
tion, and (2) whether the 2nd defendant’s 
claim is enforceable under the attachment. 
The title of the plaintiff is based upon the 
sale-deed executed by the Ist defendant. 
It must, therefore, be treated as a private 
alienation within the meaning of the section. 
It is true the alienation was in pursuance of 
a prior obligation. But from the mere 
fact of there being an obligation to convey, 
it is impossible to contend that the altenation 
by which the property was conveyed was 
nota private alienation. See Drvendronnath 
Sanyal v. Ram Coomar Ghose (1). Suppose, 
however, at the time of attachment a decree 
for specific performance had been made in a 
suit upon the agreement to convey, a sub- 
sequent conveyance in execution of that dec- 
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ree, though an act inter partes, may nob be 


treated as a private alienation pure and 
simple. In Qurban Ali v. Ashraf Ali (2), 
the Full Bench of the Allahabad High Court 
held thata conveyance in pursuance of an 
award directing a transfer of property by 
way of sale subsequent to an attachment 
made after the award and before the decree 
was passed in terms of the award was no 
private alienation within the meaning of 
section 276 of the Code and, therefore, 
not void under the section against a claim 
enforceable under the attachment. The 
alienation though strictly an act of parties 
was deemed to be not a private alienation 
because it was in performance of a direction of 
the Court. But where there is no such direc- 
tion, the mere fact of there being an agree- 
ment which obliges a party to carry it out 
by theexecution of a conveyance cannot render 
the alienation other than private. 

The second question, however, remains 
- whether the 2nd defendant has a claim 
enforceable under the attachment. This 


(1) 8 I. A. 66; 7 C. 107; 100, L, R. 281, 
(2) 4 A. 219. 
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brings into view the further problem as 
to the effect of an agreement to convey upon 
the rights of the purchaser under a subse- 
quent attachment. Clause (b) of section 27 
of the Specific Relief Act provides that a 
contract may be enforced against “any other 
person claiming under. him (either party 
thereto) by a title arising subsequently to 
the contract except a transferee for value 
who has paid his money in good faith and 
without notice of the original contract.” The 
exception here appears to refer to the private 
purchase without notice, A purchaser in 
Court-sale who takes the property subject 
to all the liabilities in the hands of the judg- 
ment-debtor and who bas no more rights 
than the judgment-debtor himself has, except 
where the decree holder is enabled to give a 
larger title, is amongst the ‘other persous’ 
against whom a contract may be specifically 
enforced. In Brunton v. Neale (3), A enter- 
ed into an agreement for the purchase of an 
estate and paid adeposit and entered into 
possession, but did not pay the remainder of 
the purchase money. Afterwards a creditor 
of the vendor obtained n judgment against 
him, sued out an elegit and brought an action 
of ejectment against A. A filed a bill against 
the vendor and the judgment-creditor for 
specific performance of the agreement and for 
ən injunction to restrain the judgment- 
creditor from proceeding in the action against 
him. It was held by the Lord Chancellor 
that be was entitled to the injunction. In 
Dart’s Vendors and Purchasers, 7th Edition, 
Volume II, page 1080, the learned author 
says:— Equity will enforce specific per. 
formance of the contract for sale against the 
vendor himself and also his trustee in bank- 
ruptcy or committee in lunacy or voluntary 
alienees or judgment-creditors ote.” If the 
plaintiff, therefore, would have specific per- 
formance against the attaching creditor, the 
2nd defendant, his claim under the attach- 
ment is not enforceable against the sale 
which is performance of the contract to 
convey. It appears, therefore, to follow 
from the plaintiff's sale being in pursuance 
of a contract anterior to the attachment, it 
is not void against claims under the attach- 
ment which are not enforceable against a prior 
contract to sell. But the plaintiff went on to 
allege in his plaint that the 2nd defendant’s 
decree was collusive; if the decree itself was 


(3) 141. J, Ch, 8. 
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brought about with a view to defraud a per- 
son who has contracted to purchase the pro- 
perty of the Ist defendant, the plaintiff’s pur- 
chase of the property must be unaffected by 
proceedings under a collusive decree. 

We must reverse the decrees of the Courts 
below and remand the case to the District 
Munsif for disposal according to law. The 
costs hitherto incurred will be provided for 
in the final decree. 

Case remanded, 


~ 


(s. ¢, 8 M. L. T. 199.) 
MADRAS HIGH COURT. 
Secosp Civit Appeat No. 670 or 1908. 
July 20, 1910, 

Present: —Mr. Justice Wallis and Mr. Justice 
Krishnaswami Aiyar. 
NANCUNDIER AND ANOTHER — PLAINTIFFS— 

APPELLANTS 
_ versus ; 
T. VENKATA RAO AND ANOTHER—— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 598— 
Power of appellate Court--Amendment of heading— 
Small Cause suit—Prayer for  declaration—Second 
appeal, 

‘An appellate Court can allow the amendment of the 
heading of an appeal and hear it under section 588 
of the Civil Procedure ‘Codec. 

Where a plaintiff cannot obtain all the reliefs he 
secks without asking for a declaration, the addition 
of a prayer for declaration prevents the suit from 
being a Small Canse snit, 

Ramachandrier v. Noorullah Sahib, 30 M. 101; 1 
M. L. T. 314; 16 M. L. J. 477 (P. BJ), not applied. 


Second appeal against the decree of the 
Subordinate Judge’s Court of Salem, in A. S. 
No. 158 of 1907, presented against the decree 
of the’ Court of the District Munsif of 
Namakkal, in O. S. No. 38) of 1904. 

Judgment.—tThe appeal ought to 
have been presented under section 588 of 
the Civil Procedure Code. 
heading to be amended and hear it under 
that section. We think that in this case the 
plaintiff could not have obtained all the reliefs 
he sought for without asking for a declaration. 
The decision in Ramachandrier v. Nur Muham- 
mad Noorullah Sahib (1), therefore, does not 
apply. We allow the appeal and direct the 
lower Court to re-place the case on its file and 
dispose of it according to law. 

Costs will abide the result. 


$ Appeal allowed. 
ae a M. 101; 1 N.L. T. 814; 16 M. L. J. 477 


We allow the- 
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NATHAMURI V. BALASUBRAMANIAH IYER, 


(s. c. 8 M. L. T. 199.) 

MADRAS HIGH COURT, 
CRIMINAL Revision Permios No, 437 
or 1908. 

February 4, 1910. 
Present:—Sir Arnold White, Kr., Chief Justice, 
NATHAMURLE NARAYANA ATYANGAR 

—-PLAINTIFF—P sr. TIONER 
versus 
T, K. BALASUBRAMANTA 1IYER— 


DEFENDANT— RESPONDENT. 
_ Limitation Act (IX of 1908), s. 19—Achknowledgment of 
liability—Receipt by the maistry who is authorised to 
grant receipts—Amendment of plaint—Failure to set 
up acknowledgment as a ground of exemption from 
limitation—Civil Procedure Code (Act V of 1908), O.. 
FII R. 6. 

A receipt acknowledging delivery of goods and 
granted by a maistry having authority to grant the 
same is an acknowledgment of liability. 

Kadiri Pakirappa v. Manki Husan Sahib, 19 M. L.J. 
650; 6 M. L. T, 155; 3 Ind. Cas. 19, followed. 

Where plaintiff failed to sot up in his plaint, as a 
ground of exemption from the law of limitation, a 
receipt, the High Conrt allowed him to amend the 
plaint on revision. . 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 
Trichinopoly, in Small Cause Suit No, 733 of 
1907, dated 12th March 1908, 

Judgment.—the receipt, which is 
relied on by the plaintiff, Ex. A2, is, (assum- 
ing the maistry had authority io give the 
receipt) on the authority of Kadiri Pakirappa 
v. Manki Husan Sahib (1), an acknowledg- 
ment of liability within the meaning of sec- 
tion 19 of the Limitation Act. There is no 
reference to this receipt in the judgment 
and it is not set up in the plaint asa ground 
of exemption from limitation—the case made 
in the plaint being that the defendant was 
liable on a settlement of account. Apparent- 
ly this settlement was found against. I do 
not think, however, the plaintiff ought to be 
shut out from asking for the price of goods 
delivered. On payment of the costs of the 
petition to this Court in any event, he may 
amend his plaint, by setting up asa ground 
of exemption from the law of limitation, the 
receipt of the 15th December 1904 (Bx. A2) 
and the case will be restored to the file of 
the Subordinate Judge. The other costs will 
abide the event, ' 


Case remanded. 
(1) 19 M. L. J. 650; 6 M. L. T. 155 ; 3 Ind. Cas.1 . 
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HARENDRA KUMAR BOSE V. GIRISH CHANDRA, 


CALCUTTA HIGH COURT. 
Criminar Reviston No. 480 or 1910. 
July 8, 1910. 

Present :—Mr. Justice Harington and 
Mr. Justice Teunon, 
HARENDRA KUMAR BOSE AND OTHERS— 

f Ist PARTY—PETITIONERS 
versus 
GIRISH CHANDRA MITRA AND ANOTHER — 
2ND Party—Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Witness—Process—Magistrate—Charter Act (24 and 25 
Vict. CO. 104), $. 15. 

In a proceeding under section 145 of the Crimi- 
nal Procedure Code, it is nob obligatory on the 
Magistrate to enforce the attendance of any wit- 
ness at the instance of the parties. 

Tavapada Biswas v. Nurul Hug, 32 C. 1093; 2C, 
L. J. 280; 2 Cr, L J. 679, followed. 

In a case where the Magistrate has actod in 
accordance with law, it would require very strong 
circumstances to justify the interference by the 
High Court under the Charter Act, section 15, and it 
would be necessary to show quite clearly that the pro- 
cedure, though rightin law, has in fact amounted to 
an absolute denial of justice. 

Whore a party, in a proceeding under section 143 
of the Criminal Procedure Code, states that four 
material witnesses did not appear and complains 
that the Magistrate did not onforce their attend- 
ance, but it docs not appear what evidence these 
witnesses were going to give and there is nothing to 
show what efforts the party has made io procure 
their attendance: Held, that nothing likea case of 
denial of justice has been made out and that the High 
Court could not interfere. 

Rule against the order of the Deputy 
. Magistrate of Dacca, dated February 4, 1910, 
declaring the Opposite Party to be in posses- 
sion of the disputed land. 

Babu Harendra Narain 
Petitioner. 

Babus Atulya Charan Boseand Akhii Bandhu 
Guhu, for the Opposite Party. 

Judgment.—this is a Rule calling on 
the District Magistrate and on the opposite 
party to show cause why the order com- 
plained of in this petition should not be 
set aside on the ground that the Magis- 
trate neglected to enforce the summons 
issued to compel attendance of the appli- 
cant’s witnesses. 

The order which is complained of is one 
under section 145 of the Code of Criminal 
. Procedure and the question which we have 
to decide is, first, whether, in a proceeding 
- under this section, it is obligatory on the 
Magistrate to enforce the attendance of any 
witnesses at the instance of the parties, 
and, secondly, if it is not so obligatory, 


Mitra, for the 
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- whether his action in this particular case 


has resulted in sucha denial of justice to 
the parties bound by the order us to make 
itincumbent on us to interfere under the 
special powers placed in our hands by the 
Charter. 

On the first point, the observation which 
we have to make is that, under the.law, the 
Magistrate isthe sole Jadgeas to whether 
proceedings under section 145, Criminal Pro- 
cedure Code, should or should not be set on 
foot. The section enables him, in his sole 
and absolute discretion, to take proceedings 
under it when he thinks that sach proceed- 
ings are necessary to enable him to discharge 
the duties, which the law places on his 
shoulders, of preserving the peace in the 
district under his care, No private person 
has any righs whatever to cause proceedings 
under that section to be taken. The Magis- 
trate can act on his own motion and no steps 
which are taken by a private party can 
render it incumbent on the Magistrate to act, 
if, in the Magistrates discretion, he thinks 
that the proceedings are not necessary. That 
being so, itis necessary to look to the sec- 
tion to see what if directs the Magistrate 
to do when he exercises these particular 
powers. Weill, it provides that he shall, with- 
out reference to the merits of the claims 
of any such parties to a right to possess 
the property whichis the subject of dis- 
pute, peruse the statements put in, hear the 
parties, receive the evidence produced by 
them respectively, consider the effect of such 
evidence, take such further evidence (if any) 
as he thinks necessary, and, if possible, de- 
cide whether any and which of the parties 
was at the date of the order in possession 
of the land which is the subject-matter in 
dispute. Reading that section we should 
have been prepared to hold that the section 
neither contemplated the summoning of 
witnesses at the instance of the parties nor 
rendered it obligatory on the Magistrate to 
compel attendance of any witnesses unless 
he, in his discretion, thought it necessary 
to takethe evidence of those witnesses. It 
is unnecessary for us to discuss this point 
because the whole matter has been dealt 
with in the edse of Tarapada Biswas v. Nurul 
Huq Mia (1), where this very question was 
considered with great minuteness and great 


eare and the conclusion come to was that, in 
(1) 32 C, 1098; 2 ©. I. J. 280; 2 Cr, L. J. 679, 
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proceedings under section 145, Criminal Pro- 
cedure 
any obligation to compel witnesses to attend 
at the instance of the parties, The law 
and the authorities having been very ela- 
borately discussed in that judgment and 
that judgment being one with which on this 
point we are in entire agreement, it is quite 
unnecessary for us to go through the cases 
which have been there discussed with great 
care and elaboration. All we can say is that 
we agree with the conclusion come to by the 
learned Judges who decided that case and we 
think thatthe law does not impose on the 
Magistrate a duty at the instanca of a 
parity to compel attendance of witnesses 
at the hearing. 

The learned Vakil who has appeared in 
support of the Rule has conceded very 
frankly that he cannot point to any section 
of the Code requiring a Magistrate to compel 
attendance of witnesses in cases under sec- 
tion 145, Criminal Procedure Code, bat he 
says that the refusal of the Magistrate to 
do soamounts toa denial of justice to the 
parties and that, on that ground, we ought to 
interfere: and this brings us to the second 
point which has baen argued before us. We 
have perused the affidavit before us which 
states that four material witnesses did not 
appear and complains that the Magistrate 
did not enforce their attendance. But, in 
a case where the Magistrate has acted in ac- 
cordance with law, it would require very 
strong circumstances to justify our interfer- 
ence and if would be necessary to show us 
quite clearly that the procedure, though right 
in law, has in fact amounted to an absolute 
denial of justice. Looking at the facts dis- 
closed and the materials before us, it is 
quite impossible for us to say that the peti- 
tioners have made out anything like a case 
of denialof justice. It does not appear what 
evidence these witnesses were guing to give. 
There is nothing to show what efforts the 
petitioners have made to procure their at- 
tendance. In so far as the materials before 
us go, these witnesses may be unable to 
speak to any fact relevant to the issue 
as to who was in possession of the land in 
question and their absence may’ be due to 
a neglect of the petitioners to ask them 
to appear. We are entirely in the dark on 
the evidence and the materials before us as to 
whether the petitioners have made any serious 


Code, the Magistrate was not under 


efforts to produce the witnesses before the 
Magistrate These conclude thetwo points 
which have been argued before us. 

Then, it is said that the matter ought to 
be referred toa Full Bench. We do not 
think it necessary to take that step in this 
case. Itis conceded that there is no parti- 
cular section which gives the petitioners the 
right they allege that they ought to have and 
the question whether on the facts of this 
particular case, there has been a denial 
of justice rendering it incumbent upon us to 
interfere under the Charter is a question 
which, of course, could not be referred. 

For these reasons, we discharge the 
Rule and we think it unnecessary to make 
the reference asked by the learned Vakil for 
the petitioners. 

Rule discharged. 


(sc. 8 M. L. T. 201.) 
MADRAS HIGH COURT. 
Second Civit Appeat No, 1452 or 1908. 
March 18, 1910. 

Present:—Sir Ralph Benson, Julge, and 
Mr. Justice Krishnaswami Aiyar. 
CHINNASAMI CHETTIAR AND oraers— 
PratntTipes—A PPELLANTS 

A versus 
Tan COLLECTOR or SALEM AND ANOTHER 
Derenpants— RESPONDENTS. 

Madras Local Boards Act (F of 1884), s. 76—Leuy 
of local cess—Liability of the Local Board-—-Action 
against Collector. 

A District Board is not liable to n suit for refund of 
money levied under the Local Boards Act on account 
of cess by the Collector in excess of his statutory 
authority. 

Harischandra Devu v, President, District Dora oy 
Ganjam, 24 M. 114, followed, 

The liability is one which sounds in ion and the 
thoney levied is only a measure of the damages 
sustained; conseqnently the doer of the act charged 
is liable, although circumstances may exist to make 
somebody else liable also as master or principal. 

Second appeal against the District Court 
of Salem, in A. 8. No. 202 of 1907, presented 
against the decree of the Court of the District 
Munsif of Tirupatur, in O. S. No. 456 of 
1903. 

Judgment.—we do not think the 
District Board is liable. The Collector was 
the person who levied the cess under section 
76 of the Local Boards Act. Following -the 
decision in Harischandra Devu v. President, 


District Board of Ganjam (1), we mast hold 
(1) 24 M 114, 
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‘that the suit was rightly dismissed against 
the District Board. As regards the  suib 
against the Collector, we see no reason to think 
it is badly framed. The basis of the action 
is that the Collector acted in excess of his 
statutory authority. Theltability is one which 
sounds in tort. Itis true the plaintiff does 
not describe the relief claimed as damages for 
a tort, but as refund of money levied. Tho 
money levied is only measure of the damages 
sustained. Except in cases of contractual 
agency, there is no question of the liability of 
the doer of the act charged, It may or may 
not be according to circumstances that some- 
body else is liable also as master or principal. 

We must, therefore, reverse the decrees of 
the Courts below as regards the Ist defendant 
and remand the suit to the District Munsif 
to be disposed of according to law. The 
eosts as between the plaintiff and the Ist 
defendant hithereto incurred will be provided 
for in the revised decree. 

We dismiss the second appeal against the 
2nd defendant. 

Appeal dismissed. 


(s. ¢. 8 M. L. T. 202.) 
MADRAS HIGH COURT. 
Secoxp Civit Aprea No. 1244 or 1908. 
February 10, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
GADIDASS SURYANARAYANA ROW— 
PLAINTIFF —ÅPPELDANT 
ereus 
GADIDASS RAJYA LAKSHMAMMA 
alias RAJYAM AND OTHERS— IJEPENDANTS— 
RESPONDENTS. 

Plaint confusedly drawn—Issues. 
Where the plaint is confusedly drawn, the issues 
may be road to ascertain the plaintiff's case. 


Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in A 
S. No. 452 of 1905, presented agiinst the 
decree of the Court of the Additional Sub- 
ordinate Judge’s Court of Godavari at Rajah- 
mundry, in QO. S. No, 24 of 1904, 

Jgudgment.—the District Judge is 
wrong in holding that there were no aliena- 
tions. The plaint is very clumsily drawn. 
It is not clear that alienations purporting 
to be beyond the life-time of the widow 
weresetup. But taking the plaint with issues 
Nos. 4and 5, we may assume that it is the 
plaintiff ’scase that there were such alienations. 
We cannot agree with the Judge that there 
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was no evidence of such alienations. Ex. P. 
and the deposition of P.W. No. 7 are evidence 
of some of the alienations. We must reverse 
the decree of the District Judge and remand 
the case for disposal according to law. We 
must point out that the suit is only brought 
upon the footing of reversionary right to the 
property of a Hindu widow. Though the 
plaintiff speaks of himself as a member of an 
undivided family with the deceased husband 
of the lst defendant, the suit is not for 
recovery of property on that basis. It is 
admitted for the appellant that the plaintiff 
claims only, as reversioner. No question 
of limitation, therefore, arises We must, 
however, direct the appellant to pay the costs 
of the respondent inthis Court as much of 
the difficulty arose from the confusion in the 
plaint, 
Case remanded. 





(s.c. 8 M. L. T. 200; 1 M. W. N. 434.) 
MADRAS HIGH COURT. 
Seconn CIvIH ArpaaL No. 1554 or 1908. 
March 22, 1910. 

Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 
VISALAKSHI AYI[I—PLAINTIFF— APPELLANT 
versus 
MAHALINGA ALAMPIRIYAN AND 


ANOTHER —D) EFENDANTS — RESPONDENTS. 
Hindu Lue-Undivided Jamily—Gift by father, 
whether valid without the consent of the sons. 
A gift by one member of an undivided family, 
consisting of a father and three sons, is not valid 
without the consent of the others. 


Second appeal against the decree of the 
District Court of Tanjore, in A. S. No. 767 
of 1907, presented against the decree of the 
Court of the District Munsif of Tiruvalur, in 
O. S. No. 322 of 1906. 

/udgment.—tThe property belonged 
to the undivided family of a father and three 
sons. An oral disposition by the father is 
alleged but that, even if true, cannot validate 
the gift. The eldest brother executed a deed 
of gift, But that again is not valid without 
the consent of the other brothers. They 
were both minors. One of them is now dead 
and the other, the 2nd defendant, is willing 
to stand by the transaction. But his consent 
alone, even#f we can treat his present state- 
ments as such, is insufficient. 

We must dismiss the second 
costs, 


appeal with 


Appeal di smnissed. um 
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(s. c. 8 M. L, T. 200.) 
MADRAS HIGH COURT. 
Secoxp Civis Arrear No. 1893 or 1908, 
April 7, 1910. 

Present:—My. Justice Sankaran Nair and 
Mr. Justice Krishnaswami Aiyar. 
ARAKKAL MUTTUKALEL UMMATHI 
UMMAH—Derenpanr—A pPenuant 
versus 
ERAMBATHIL KUNHAMAD ATD orners— 


PLAINTIPES AND Devenpants—ResronDeyts. 

Trustees—Joint trustees -~Death of a trustee--Possee- 
sion of trust property by a third person—Rights of ane 
deceased trustee parsing to olhers—Riyht to exclusive 
possession of the trust property~-Amendment of plaint— 
Suit for exclusive possession—Relief of joint possession. 

Where on the death of a trustee, his sister took 
possession of trust lands and continued to remain in 
possession for 21 years, held, that she became “a self- 
constituted” trustee and the representatives of the 
other deceased trustee are entitled toa joint possession 
of the trust property with her but not to an exclusive 
possession thereof. , 

A suit for exclusive possession by a trustee cannol 
be allowed to be converted into one for joint posses- 
sion where plaintiffand a defendant are in possession 
of other trust propertics, not the subject of suit. 


Second appeal against the decree of the 
District Court of South Malabar, in A. S. 
No. 89 of 1968, presented against the decree 
of the Court of the District Munsif of Ponnani, 
in 0. S, No 369 of 1906. 

Mr T. R. Ramachandra Iyer, for the Appel- 
lant. 

Mr.P. R. Sundara Iyer, for the Respondents, 

. udgment.—Moidunni and Pathamma 
were admittedly trustees. Moidunni diedin 
1885 and the Ist defendant took possession of 
the plaint lands after his death and has con- 
tinued in possession ever since. lhe Judge 
finds that the Ist defendant was a “self- 
constituted” trustee and came into the pos- 
session of the property as such on the death 
of her brother Moidunni. The Ist defen- 
dant’s ease, which the Judge apparently 
accepts, is that till Pathamma’s death they 
acted jointly as trustees. As the lst defen- 
dant has been in possession of the office of 
trustee from 1886, she has now become a 
trustee and is entitled to continue in posses- 
sion of lands. Pathamma’s interest has 
passed under the settlement Exhibit B to the 
plaintiff and defendants Nos. 8 and4. They 
can only claim to be joint trustees with the 
Ist defendant and their claim for exclusive 
possession must fail, We are unable in this 
case to allow the plaintiff to convert the 
suit into one for joint possession as the plain- 
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tiff and the 4th defendant are in possession 
of other trust properties which are not the 
subject of suit. 

We, therefore, set aside the decree of the 
District Judge and restore that of the Munsif 
with costs in this and in the lower appellate 
Court. 

Decree set aside. 


(s. c. 8 M. L. T. 202; 1 M. W. N, 429.) 
MADRAS HIGH COURT. 
CRIMINAL Revision Petition No. 39L or 
1909. 

March 8, 1970. 
Present:—Mr. Justice Miller. 
RANGANATHA RAO—Derexpant— 
JUDGMENT-DEBTOR— PETITIONER 
versus 
ANANDA CHARIAR— PhaintirrF— 


DECREE- HOLDER— RESPONDENT, 

Insolvent Debtors Art(11 and 12 Vic., C. 21), ss. 7, 27, 
4t—Personal discharge of an Insolvent—Subsequent 
earnings—Salary—Right of the creditor ta attach kis 
earnings— Procedure. 

After bankruptey and before discharge, whatever 
property a bankrupt acquires belongs to his trustee, 
save only what is necessary for his support; and the 
salary earned by an Insolvent vests in the Official 
Assignee but he cannot get any of it until the Court 
makes an order under section 27, 

In the matter of C. M. J. Doughee, 19 B. 232 and In 
re Roberts, (1900) 1 Q. B. 122; 69 L. J. Q. B. 19; 81 
L. T. 467; 48 W.R. 182; 7 Manson 5, referred to, 


Petition under section 25 of Act [IX of 1887, 
praying the High Court to revise the order of 
the Subordinate Judge's Court of Kumbako- 
nam, dated 7th April 1909, in B. P. No. 299 
of 1909, in Small Cause Sait No. 329 of 1902. 


Judgment.—in this case it is stated 
on behalf of the petitioner that the order as it 
stands is not made against his brother, buat 
that the Subordinate Judge intended to make 
it against him and that it was applied for 
against him though he was wrongly styled 
lst defendant in his application instead 
of 2nd defendant. I have not rejected his 
petition as premature, because it appears 
that this mistake has been made and that all 
that is necessary is forthe Subordinate Judge 
to have the necessary amendments made; 
and the respondent did not askme to refuse 
the petitioner a hearing. It seems more 
satisfactory that I should dispose of the 
matter, both parties being willing, because if 
T hold the Subordinate Judge right. he eau 
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get the amendment made and review his 
order so as to correct the mistake while if 
I hold him wrong, it may be that no further 
pioceedings will be necessary in the matter. 

The petitioner is drawing a salary of Rs. 60 
‘a month. Some years ago a vesting order 
was made against him under section 7 of the 
Indian Insolvency Act and he has since ob- 
tained his personal. discharge under section 
48. The respondent is a creditor, who, prior 
to the insolvency proceedings, had obtained 
a decree against the petitioner, and was 
among the creditors whose claims were entered 
in the schedule. He now attaches the peti- 
tioner’s salary in execntion of his decree and 
the petitioner objects, 

In seems to me that the view of Farran, J. 
in un the matter of O.M. J. Doughee (1), where 
he holds that salary vests in the Official 
Assignee under section 7 iscorrect and that the 
effect of section 27 is not to cut down section 
7 but to require the Official Assignee before 
he can obtain payment of the salary to ob- 
tain the order of the Court as to the amount 
which is necessary for the maintenance of the 
insolvents, 
` In In re Roberts (2)the Court of Appeal held 
that after bankruptey and before discharge 
whatever property a bankrupt acquires 
belongs to his trustee save oniy what is 
necessary for his support. That wasa case of 
personal earnings but for this purpose there 
seems tobe no material difference between 
personal earnings and salary and there is no- 
thing in section 7 to suggest a contrary view in 
this country. The salary as I understand 
the matter, vests in the Official Assignee, but 
he cannot get any of it until the Court makes 
an order under section 27, It was argued that 
the debtor has no right to object to the 
attachment but no authority was cited in 
support of the contention and I do not know 
of any good reason why a debtor should not 
be allowed to show, if he can, that property, 
which is attached as his, does not belong to 
him but to someone else. 

It remains to be considered what is the 
proper order tomaxe under the circumstances. 
‘The decree is a decree of 1902 and the insol- 
vent was according to his affidavit discharged 
under section 48 of the Indian Insolvency Act. 
Tt is, therefore, not improbable that other 

(1) 19 B. 232. f 


(2) (1900) 1 Q. B. 122; 69 L. J. Q. B. 19; 81 L. T. 
467 ; 48 W. R, 132; 7 Manson, 6. 
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creditors aye still unsatisfied and I think the ° 
Official Assignee should have an opportunity 
of obtaining on their behalf an order under 
section 27 before the Subordinate Judge’s 
order of attachment is carried into effect. 
My order will, therefore, be that the execution 
be suspended under section 49 of the Indian 
Insolvency Act until the further order of 
the Subordinate Judge, leaving it to the 
respondent tọ take such steps ashe may be 
advised in order to bring the matter to the 
notice of the Official Assignee. ; 

Paragraph 3 of the petitioner’s affidavit, 
which is not denied, shows that the respond- 
necessary notice of the in- 
solvency proceedings. The respondent must, 
therefore, under section 49 pay the petitioner's 
costs here and below. 


(s. c. 8 M. L. T. 203.) 

MADRAS HIGH COURT. 
URIMINAL MISCELLANEOUS Permios No, 114 
or 1903. 

September 18, 1903. 
Present:—Sir Arnold White, Kt., Chief 
Justice, and Mr, Justice Subramania Aiyar.- 
In re The SESSIONS JUDGE or SOUTH 


ARCOT-—P ar. tionEr, 
. Criminal Procedure Code (Act V of 1893), ss. 188, 
215-—-Certificate by Political Agent Commitmeni— 
Charge not mentioned in the certificate. 

Where a Political Agent granted a certificate'to the 
effect that the offenco with which the accused was 
charged ought to be inquired into in British India: 
Held, that the commitment of the accused ona 
charge not specified in the certificate was good. 


Application praying that in the circum. 
stances stated therein the High Court will 
be pleased to quash the commitment of the 
prisoner in Sessions Case No. 25 of 1903 on 
the file of the Sessions Court, South Arcot 
R. ©. No. 2 of 1903, on the file of the Deputy 
Magistrate Cuddalore as being bad for want 
of the District Magistrate’s sanction as 
Political Agent and direct the District Magis- 
trate of South Arcot to proceed with the 
case de novo. A 


Or‘ter.—Theo Political Agent under sec- 
tion 188 of the Criminal Procedure Code cer- 
tified that the offence which the accused was 
alleged to have committed ont of British 
India was one which ought to be inquired 
into in British India. Hedid not, as the 
Sessions Judge assumes, sanction a prosecu- 


J 


Vol. VU] 
SANDYAL V. BHABA SUNDARI DERI. 


tion for an offence under certain specified sec- 
tions of the Penal Code. 

The charge upon which the accused iia been 
committed is in connection with “the offence 
which the accused is. alleged to have com- 
mitted out-of India in respect of the prosecu- 
tion of which the Political Agent granted 
his certificate. The order of commitment 
is good. notwithstanding it is an order of 
commitment on a charge which is not specified 
in the certificate. 

We, therefore, decline to interfere. 





CALCUTTA HIGH COURT. 
REGULAR Orvit Appear No. 224 or 1909. 
August 26, 1910. 
Present:-~Mr. Justice Holmwood and 
Mr. Justice Chatterjee. 

H. P. SANDYAL—DEFENDANT— 
APPELLANT 
“versus 
BHABA SUNDARI DEBI—Prarstirr— 


RESPONDENT. : 

Defamation—Written statement—Judicial proceeding 
~-Absolute privilege. 

A written statement of a partyin a jndicial pro- 
ceeding, which contains defamatory matter, is not ab- 
solutely-priviloged. i . 

dAugada Ram Shiha v. Nemai Chand Shaha, 28 C. 
867; Kali Nath v. Gobinda Chandra, 5 C. W. N, 298 
and Emperor v. Ganga Prasad, 29 A. 685; A. W. N. 
(1907) 285 ; 4 A. L. J. 605; 6 Cr.'L. J. 197, ‘followed. 


Appeal from the dédree of the Additional 
Sub-Judge of Burdwan, dated February 7, 
1909. > 

Babus Dasarathi Sanyal arid Sarat’ Chandra 
Lahiri, for the Appellant. 

Babu Shiba Piosonna Bhattacharya, for the 

Respondent. - 
. Sudgment.—tThis isan appeal from 
the judgment and decree of the Additional 
Subordinate Judge at Burdwan in a suit 
for defamation in which he has given 
the plaintiff a decree for Rs. 590 with costs, 


Ib appears that the defendant was ap- 
pointed Receiver to the joint estate of the 
Searsol B»bus and that the plaintiff, a lady 
co-sharer in that estate, has in addition a large 
separate estate of her own, 


_ Her manager Chandra Mohan’ Das filed 
a petition in her name moking allegati-ms of 
the grossest dishonesty against: the defen- 
dant and asking for his removal from the 
Receivership. The defendant was called upon 
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by the Court for an explanation and the 
explanation he submittedis couched in the 
most inflated and exaggerated language show- 
ing that he has an imperfect knowledge of 
English ¿díom and has a very great feeling 
of rancour towards Chandra Mohan Das, 
against whom there is in the explanation a 
great deal which, if not privileged, is most 
defamatory. 

It appears that Chandra Mohan Das pro- 
secuted the defendant criminally and the 
latter compromised the case and was acquitt- 
ed. The present case is in respect of certain 
reflections on the lady which are set out in 
the Subordinate Judge's judgment and which 
seem to cover all the allusions there are to 
the lady in the lengthy explanation. The 
lady, who was only told by her servants what 
the explanation contained,a ppears to have got 
the idea that she is charged with being an 
idiot, incompetent and perfectly worthles 
and she brought this suit accordingly. 

The words used do not appear ‘to be in 

themselves defamatory except in so far 
as they cast reflections on her management of 
her independent estate upon which the defen- 
dant had no right to comment. This is the 
first point pressed before us in appeal and it is 
not necessary to consider it further. The 
second point is that the explanation is abso- 
lutely privileged being the written statement 
of a party in a judicial proceeding. 
_ The third point is that it is protected by 
qualified privilege being made in self-de- 
fence in answer to an attack. Even, there- 
fore, if the words used go beyond the occa. 
sion and are in themselves defamatory, it is 
for the plaintiff to prove malice affirmatively. 
The fourth point is that the lady was not 
examined in Court and the real meaning of the 
words used was not explained to her and she 
is not, therefore, able to affirm that she has 
suffered any damage. 

This last point is immaterial. 

The two questions of privilege are the 
important points for the purpose of disposing 
of the case. The explanation was called 
for in a proceeding, filed in the Partition Suit 
No. 333 of 1896, the Receiver being appointed 
pendente lite, tor his removal. 

This is a judicial proceeding and any order © 
made thereon is appealable to the High Court, 

Under the well-known and long established 
rules of law in England. the occasion: would 
be ahsolutely privileged as Lopes, D. J., says 
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in Royal Aquariùm v. Parkinson (1): “The 
authorities establish beyond all question 
that neither party, witness, counsel, jury, 
nor Judge ean be put to answer civilly or 
criminally for words spoken’ in office; that 
no action of libel or slander lies, whether 
against Judges, counsel, witnesses or parties 
for words written or spoken in the course 
of any proceedings before any Court 1e- 
cognized by law and this though the words 
written or spoken were written or spoken 
maliciously, without any justification or ex- 
cuse, or from personal ill-will and anger 
against the person defamed”. The Court 
has the power and ought to have the will, 
to check any abuse of this privilege by those 
who appear before it, Whatthe Subordinate 
Judge to whom the explanation was submitt- 
ed ought to have done was not to read it 
out in open Court nor togive a copy of it 
to. the plaintiff, but he ought io have re- 
turned it to the Receiver pointing out that 
it must be conched in language which was 
not defamatory of any one and kept within 
the limits of the matters to which he had 
to answer. The case of Haidar Ali v. Abru 
Mia (2) does not touch the matter before us. 
That was a case of a voluntary statement 
made by a witness in the box which, there 
was previous authority for holding, was not 
within the proviso to section 132, Evidence 
Act, Whether this ruling is inconsistent 
with the rale laid down by Lopes, L. J., we 
need not enquire as the case before us is 
excepted from the rule by the Indian author 
ity of Augada Ram Shaha v. Nemai Chand 
Shaka (3); We are, therefore, of opinion that 
absolute pidvilege does not apply to this 
ease. Nor upon the same authority would it 
be an oceasion.of qualified privilege under 
the well-known English rnle that whenever 
the defendant bas an interest in the subject- 
matter of the communicition and the person 
to whom the communication is made has 
gome duty to perform in the matter, the occa- 
gion is privileged. 

That rule appears to be no longer of any 
effect in India as the Indian Penal Code has 
expressly made all defamatory statements the 
subject cf Criminal prosecution unless they 


fall within the exceptions to section 499. 
(1) (1892) 1 Q. B. 431 at p. 451; 61 L. J. Q. B. 409; 
66 L. 1. 513; 40 W. R. 450; 56 J. P. 404. 
+(2) 32 0. 756; 9 C. W.N. 911; 2C. L, J. 105; 2 Cr. 
L: J 459. 7 
(3) 23 C, 867. 
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Had the matter been res integra, one of us 
would have been inclined to hold that a pro- 
‘vision in a penal statute should not be allow- 
ed to override those well-known prin- 
ciples of the Common Law which are appli- 
cable to Civil cases in India where there is no 
statutory provision to the contrary. 

Bat we feel ourselves bound by the deci- 
sion of this Court in Augada Ram Shaha v. 
Nemai Chand Shaha (8), which has never been 
dissented from and the principle of which has 
been followed in Kali Nath v. Gobinda Chandra 
(4) and in Emperor v. Ganga Prasad (5). But 
we think under the circumstances that the 
damages awarded by the Subordinate Judge 
are very excessive and we accordingly modify 
his judgment and decree and award Rs. 100 
only to the plaintiff as damages, Tach party 
to bear iis own costs in both Courts. 

Decree modified. 

(4) 5 O. W. N. 208. 


(5) 29 A. 685 at p. 706; A. W. N, (1907) 233; 4A. 
L. J. 608;6 Cr. L.J. 197. 7 


CALOUTTA HIGH COURT. 
Secoxp Civit Appean No. 1427 or 1909. 
September 7, 1910. 
Present:—Mr, Justice Chatterjee and 
Mr. Justice Richardson. 
GAJENDRA NATH NANDI—P rarxtigr — 
APPRLLANT 
Versus 
_GANENDRA KUMAR NANDI— 
PRINCIPAL Dearexpaxt—REsponDent. 

Administration suit--Suit for account against ad- 
ministrator -Prayer for his removal—Jurisdiction— 
Ordinary Civ Court, 

In an administration suit against an administrator 
for the purpose of compelling him to account for the 
assets of the estate of the deceased and to carry out 
the duties of his office, a prayer was joinedfor the 
romoval of the administrator: 

Held, that the suit was cognizable by the ordi- 
nary Civil Court, that the prayer for the removal 
of the administrator might be treatod as surplusage, 
orit might form the basis for the part of such relief 
as the appointment of a Receiver against the adminis- 
trator, and that it was not a prayer for the revoca- 
tion of the letiers of administration. 

Appeal from the decree of the Sub-Judge 
of Midnapore, dated March 19, 1909, revers- 
ing that of the Munsif of that place, dated 
March 31, 1908. 

Babus Ramoni Mohan Ohatterjee, Bidhu 
Bhusan Gungult, Jotindra Nuth Bose and 
Purna Chandra Mottra, for the Appellant. 

Babus Amarendra Nath Bose and Morini 
Nath Bose, for the Respondent. 


i 


Vol. VIII 
KUWTTRAMONI DASI t, DHIRENDRA NATH. 


Judgment.—We think that this ap- 
peal must be allowed. Apart from the 
prayer for the removal of the administrator, 
the suit, in the form in which it was 
brought, appears to have been in the nature 
ofan administration suit against the adminis- 
trator for the purpose of compelling him to 
account for the assets of the estate of the 
deceased and to carry out the duties of his 
office. The suit was instituted in the Court 
of a Munsif who by his decree gave certain 
reliefs tothe plaintiff. In the Court of ap- 
peal below, the learned Subordinate Judge 
accepted the'contention of the defendant 
No. 1 that the claim “was primarily and 
essentially for the revocation or annulment 
of letters of administration with the Will 
annexed granted by the District Judge’, and 
he accordingly held that the ordinary Civil 
Courts had no jurisdiction to entertain the 
suit. He also held that the suit was malti- 
farious because it united a claim for the 
removal of the administrator, cognizable 
only by the District Judge, with a claim 
for accounts, cognizable by the ordinary 
Civil Courts. 

We are unable to accept these views. 
We think that it was open to the Munsif 
to entertain the sait as an administration 
suit for the purposes we have already in- 
dicated. The prayer for the removal of the 
administrator might be treated as surplusage 
or it might form the basis for the grant 
of such relief as the appointment of a Receiver 
against the administrator, It is certainly 

‘ not in terms a prayer for the revocation or 
annulment of the letters of administration, 
but if as the result of the suit, it became 

' apparent that there was any “jast ground” for 

| revocation or annulment, we can see no objec- 

_tion to further proceedings for that purpose 

"being taken before the District Judge. 

The objection that the suit was bad 
„for defect of parties does nob appear to 
‘have been taken in the trial Court’ and 
we think that on that ground the learned 
‘Subordinate Judge was wrong in giving 
effect to it, 

We, therefore, set aside his judgment and 
decree and direct that the appeal be re- 
heard by him with reference to the ob- 
servations which we have made. Costs will 
abide the result. 

Case remanded, 
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CALCUTTA HIGH COURT. 
Sucono Civic Appsan No. 111 or 1909. 
August 29, 1910. 

Present: —Mr. Justice Richardson. 
KHETTRAMONI DASI—Puaintive— 
APPELLART 
versus 
DHIRENDRA NATH ROY AND OTHERS— 

DEFENDANTS— RESPONDE Ts. 

Will—Evecutor—Liability to account—Death ol 
executor—Sutt for account against his legal represents 
ative—-Probate and Administration Act (V of 1881), 
s. 98. 

The defendant was tho sonof tho deceased exe- 
cutor of the Will of the plaintiff's husband, The 
prayer in the plaint was: firstly fora decree for an 
account on the footing that the defendant was liable 
to render an account for the period during which 
his father acted as executor, and, secondly, fora decree 
for the amount as may be found due upon adjustment 
of account: 

Held, that assuming that the legal representa- 
tive of a deceased executor was not only lablo 
for a devastavit committed by the latter bub might 
also be called upon to render any account which 
the latter should have, but had not, rendered, tho 
plaintiff had failed to establish her claim to an 
account, as there was nothing to show that the account 
due from the deceased executor under section 08 
of the Probate Act had not been rendered, or 
that there rested upon the deceased executor 
any duty to account over and above the duty im- 
posed by the section. 


Appeal from the decree‘of the Sub-Judge 
of Burdwan, dated September 23, 1908, 
affirming that ofthe Munsif of Katwa, dated 
August 29, 1907. 

Babu Provush Ohunder Mitler, for the Ap- 
pellant. 

Babu Bipin Chandra Mallik, for the Re- 
spondent. 


Judgment.—tThe plaintiff “in the suit 
—and the appellant before me inthis second 
appeal—is the widow of the late Sibram Rai, 
who died in 1895, leaving a Will, by which 
he appointed the late Ashutosh Rai to be his 
executor. The latter took out probate of the 
Will in November 1895 and subsequently died 
in 1903. The defendant, now respondent, is 
his minorson and heir. The plaint was filed 
in 1907, and the relief sought is set out in 
the prayers contained in paragraph 8 of 
that document. For the present purpose, it 
is only necessary torefer to the first prayer 
and a part of the second. The, plaintiff 
prays; firstly, for a decree for an account on 
the footing that the defendant is liable to 
render an account for the period during 
which his father}facted as executor, extend- 
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ing, it isalleged, up to the date of his 
father’s death. Then a decree is prayed for 
“for such an amount as may upon adjustment 
of account be found due from the defendant 
No. 1”, These prayers must be read with 
paragraphs 3 and 5 of the plaint. In para- 
graph 3, ib is suggested that the deceased 
executor committed a devastac/f and the 
following words occur :—‘If a regular ac- 
count be made, it will appear that the 
said Ashutosh Rai wrongtully mniisappro- 
priated a large amount of money belonging 
to the said estate.” Paragraph 5 asserts 
that the defendant is Hable to render au 
account and to pay the money that may, 
upon an adjustmeat of account, be found 
due. It is clear, therefore, that though 
in the earlier paragraph a derastarit is 
charged, the claim for ani account is also put 
on the basis that the defendant is liable 
to render an acccunt and to pay to the plain- 
tiff any balance which may be found to be 
due to ber. The written statement denies 
liability, it does not expressly say that 
the estate had been fully administered but 
I think that this is plainly implied, Para- 
graph 8 for instance asserts that the defen- 
dants’ father “rendered tothe District Judge 
the accounts which he was liable to render 
according to law’ and paragraph & that 
“no papers of the plaintiff were or are 
with this defendant's father or this defen- 
dant himself.” . 

Both the lower Courts have concurred in 
dismissing the suit. It is admitted in appeal 
that, as both Courts have found, there is no 
evidence ou the record of misappropriation 
or devastation of the estate by the deceased 
executor. It is contended, however, that the 
defendant's liability to render an account of 
his father's executorship and to pay over the 
balance (if any) due to the plaintiff Las not 
been considered or dealt with. Toa certain 
extent that is true and I will assume that the 
legal representative of a deceased executor is 
not only liable for a devastarit committed by 
the latter but may also be called upon to 
render any account which the latter should 
have, but has not, rendered. Such an account 
need not necessarily be an account upon the 
footing of wilful default as the learned Sub- 
ordinate Judge seems to suppose. The claim 
under consideration is the ordinary claim for 
an account and for any balance which may be 
found to be due on the account being taken. 
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But when all this has been said, it still re- 
mains that the plaintiff in a suit for an ac- 
cunt, asinany other suit, must show that shé 
is entitled to the relief for which she seeks. 
The present plaintiff has, I think, failed to 
establish her claim toan account and on this 
ground, if on no other, I think, that her 
suit has been properly dismissed. Itis clear 
from the Munsif's judgment that there is no- 
thing to show that the account due from the 
deceased executor under section 98 of the 
Probate and Administration Act, 1881, is not 
now lying in the office of the District Judge, or 
that there rested upon the deceased executor 
any duty to account over and above the duty 
imposed by the section to which I have re- 
ferred. 

The result is that this appeal must be dis- 
missed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Civil Rererexce No. 2 or 1910. 
September 5, 191). 
Present:—Mr. Justice Chatterjee and 
Mr. Justice Richardson. 

Kumar GUR PERSHAD SINGH—Puraintire 
—PETINONER 
versus. 

DHORI RAI—Derexpant—Opposita Party. ` 

Civil Procedure Code( Act V of 1908), s 118, O. XLVI, 
r. L—Hindu Law—Mitakshara family—~Bond in name 
of deceased father ~Lmpartible Raj— Whether Succession 
Certificate necessary to be taken out by son—Succession 
Certijicate Act (VIL of 1889), s. 4—“‘Eyects of dee 
ecased”—Suecession by survivorship. 

A Succession Certificate is confined to tho case in 
which the claim is to the effects of the deceased and 
not to family property when the claim is by right of 
survivorship. 

Jogmohondas v. Allw Maria Duskal, 19 B. 338, 
Becjioj v. Bhyro Persaud, 28 0.912, Bissen Chand v. 
Chatrapat, 1 0. W. N. 32, followed. 

Succession to impartible estates has always been 
determined by the rule of survivorship. 

Rup Singh v. Baisni, 11 I. A. 149; 7 A. l; 
Doorga Persad Singh v. Doorga Konwari, 51. A, 149; 4 
C. 190 at page 201, followed. 

Therefore, a successor to an impartiblo Raj does not 
succeed as un heir to the effects of the deccased 
holder of the raj, but he succeeds by right of survivor. 
ship. And consequently when a bond stands in the 
name of the last holder of an impartible Raj, his snc- 
cessor is aot bound to produce a Succession Certifi- 
cate before he can obtain a decree on the bond. 


Reference under section 113 and Rule 1 of 
Order XLVI of the Civil Procedure Code, 
made by the District Judge of Bhagalpore foy 
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a decision of the question, whether the pro- 
daction of a Succession Certificate under sec- 
tion 4 of Act VII of 1889 is required in the 
case under -reference. 
Mr. B. Chuckerbutty, Counsel, and Babu 
Nares Chandra Sinha, for the Petitioner. 
Babus Ram Charan Mitter, Senior Govern- 
ment Pleader, and Bira) Mohan Majumdar, for 
the Deputy Registrar as guardian of a minor, 
for the Opposite Party. 
Judgment.—The plaintiff's father, 
Raja Ram Narain Singh of Khaira, had to 
receive certain arrears of rent from the 
defendant: the defendant was unable to pay 
cash and gave instead a bond for the amount 
of the arrears. The Raja then died and the 
plaintiff succeeded to the Raj, which is an 
impartible estate. The plaintiff brought 
this suit on the bond and the defendant did 
not contest the snit. But the learned 
Munsif objected that the suit could not be 
maintained as the plaintiff had not taken a 
certificate of succession. The plaintiff was 
given some time for filing a certificate bat 
the plaintiff did not file ono and the suit was 
dismissed. On appeal by the plaintiff, the 
learned District Judge has, at his request, 
made this reference to us as to whether a 
certificate of succession was necessary in this 
case, his own opinion being in favour of the 
affirmative. Itis contended by the plaintiff 
before us that as his family is governed by 
the Mitakshara Law, he succeeded by right of 
survivorship to the estate of which the bond 
in dispute is a part and he was, therefore, not 
bound to produce a certificate before he could 
get adecree. The learned Senior Govern- 
ment Pleader has appeared for the Crown to 
support the opinion of the lower Courts. 
Section 4 of the Succession Certificate Act, 
VII of 1879, provides that “no Court shall 
pass a decree against a debtor of a deceased 
person for payment of his debt to a person 
élaiming to be entitled to the effects of the 
deceased person ete.” The question, there- 
fore, that requires decision is whether the 
money in suit can be | called “the effects of 
the deceased person.” The necessity for 
the certificate upon the plain language of the 
Act depends upon the question whether the 
debt was part of ‘the effects’ of the deceased 
or was in its nature a family debt and, there- 
fore, family property. It is confined to the 
case in which the claim is to the effects of 
the deceased and not to family property, 
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where the claim is by right of survivorship 
Per Sargent, ©. J., in Jagmohandas v. Allu 
Maria Duskal (1). The same view has baan fol- 
lowed in our Court: Besiray v. Biyro Persian 
(2); Bissen Chand Diuthariay. Chatraprt Sing 
(3). It is not denied that if the cise were one 
of an ordinary joint family governed by 
the ALvtaskhara Low, no certificate would, 
be required. The whole difference here is 
said fo consist in the fact thas the estate 
is an impartible Raj governed by the rale of 
primogeniture; as regards the nature of pro- 
perty in an impartible Raj the Privy Council 
in the case of Katama Natchiar v. The Rajah 
of Shivagunga (4) said: 

“If the Zemindar at the time of his death 
and his nephews were members of an undi- 
vided Hindu family and the Zemendary, 
though impartible, was part of the common 
family property, one of the nephews was 
entitled to succeed to iton the death of his 
uncle.” Again, in the case of Sree Raja 
Yanumula Ventayamar v. Sree Raja Yanu- 
mula Boochia Venkondora (5), the same august 
tribunal said: “Their Lordships are of opi- 
nion that the estate was in its inception part 
of the common family property though im- 
partible, and, therefore, with certain qualifier- 
tion enjoyable by only one member of the fami- 
ly at the time.” Succession to such estate 
has always been determined by the rule of 
survivorship. [See Naraguaty Luchmidavamah 
v. Vengama Naidoo (6); Heeranath Kooer v. 
Baboo Burm Narain Singh(7); Chintanun Singh 
v. Nowlakho Konwart (8); Sivagnana Tevir v, 
Perinsamié (9); Rup Singh v. Baisni (10); Doorga 
Persad Singh v. Doorga Konwii(11)]. 

“An ancestral estate eveu though impartible 
is not the separate property of the single mem- 
ber upon whom it devolves go long as the family 
is joint’. Per Sir Barnes Peacock in Rup 
Singh’s Case (10). “Theimpartibility of the 
property does not destroy its nature as joint 
family property, or render it theseparateestate 
of the last holder so as to destroy the right of 
another member of the joint family to succeed 

(1) 19 B. 338. , 

(2) 28 C, 912. g 

(8) 1 0. W. N. 32. É 

(4) 9 M. I. A. 589 at p. 599; 2 W. R. 31 (P. ©), 

(5) 18 M. L A 333 at p. 389; 13 W. R. 21 (P. C.) 

(6) 9M. T. A 866; 1 W. R. (P, C.) 80, 

(7) 17 W. R. 316; 15 B. L. R. 375. 

(8) 2 I. A. 283; 1 0. 153; 24 W. R. 255, 

(0) 5I A 6l; 1M. 812. ro 

(10) 17 7. A. 149; 7 A. l. 

(11) 5r A. 140; 40, 100. 
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to ib upon his death in preference to those 
who would be his heira ifthe property were 
soparate.”’ Per Sir Burnes Peacock in Doovga 
. Pershad Singh v. Doorga Konwart (11). In 
this state of the law, their Lordships had to 
décide, in the case of Sartaj Kuari v. Deoraj 
Kuari (12). the question whether the son and 
-successor in an impartible estate has any 
right to impeach an alienation made by his 
father, the last incumbent of the Raj. Their 
Fiordships held that this particalar question 
did‘ not arise in the above cases and the 
remarks as to the property being joint pro- 
peérty of the family must be understood with 
reference to the question which was before 
their Lordships in those cases. On the parti- 
cular question in that case, they held that the 
alienation was quite valid unless any custom 
to the contrary could be proved. Their 
Gordships said: “The property in the paternal 
or ancestral estate acquired by birth under the 
Mitakshara Law isso connected with the right 
to a partition that it does not exist where 
thére is no right to it” Again, “though 
an impartible estate may be for some pur- 
poses spoken of as joint’ family property, the 
co-parcenary in it, which under the Mitakshara 
Baw is created by birth, does not exist.” Not- 
withstanding this view of their Lordships, 
However, as tothe right of any particular 
incumbent of an impartible estate, it has 
always been held in conformity with the 
previous rulings of their Lordships that the 
rule of suecession is by survivorship: Jogendro 
Bhupati v. Nityanant Man Singh (13); 
Kali Krishna Sarkar v, Raghunath Deb (14), 


It is true that in the Full Bench case of Amar- 


Chandra Kunlu v. Sebak Chand Chaudhry 
In), a Mitakshara son was held to be a legal 
representative of his father within the mean- 
ing’ of section 234 of the old Civil Procedure 
Code for the purpose of working oub an 
execution against him of a decree obtained 
against his father, but thatisa question of 
procedure and does not take away from the 
substantive law that the son succeeds by the 
rule of survivorship. In any case he does not 
succeed as an heir to the effects of the de- 
ceased. He succeeds by right of survivor. 
ship, although his other rights under the law 


(12) 10 A. 272;15 I. A. 51 

(18) 17 1. A. 128; 18 0. 151 

(14) 31 C. 224. E 

(15) 34 C. 642; 11 0. W. N. 593; 5 L. T. 207 (F. B.) 


were in abeyance daring the life-time of the 
last incumbant on account of the peculiar 
nature and incidents of the property iu ques- 
tion. He is not, therefore, bound to produce 
a Succession Certificate before he can obtain a 
decree. The suit must, therefore, be decreed | 
with costs of the first Court only against the 
defendant as in an ea prrie case. We may add 
that our jadgment proceeds on the assump- 
tion that the family is governed by the Mitak- 
shara Law as applicable to impartible estates, 


(s. ©. 1 M. W. N. 439.) 
MADRAS HIGH COURT. 
Secoxo CIvIL Arrei No 1244 or 1905, 

March 8, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamt Aiyar. 
TIPPABHOTLA LAKSHMI NARA- 
SAMMA—PLAINTIRE — ADPELLANT 

_ versus 
Tus MUNICIPAL COUNCIL or 
MASULIPATAM— DEFENDANT — 
RESPONDENT. 

Ensroachment—Plaiatiff in enjoyment for a number 
of years-—Notice to Municipality prior to bilding —No 
objection—Burden of proof, 

Where plaintiff had been in enjoyment of the plots 
of land for Band 4 years and gave notico to the 
Municipality before building on thom and the latter 
then took no objection, the onusis on the Municipality 
to prove that the plaintiff has encroached. 

‘The onus cannot be said to bo discharged by proof 
that the plaintiff's house and verandah are a foot or 
so inadvance of the neighbouring house where thero 
is no line of frontago to which all builders of houses 
should conform. 

Second appeal against the decree of the 
Subordinate Judge’s Court of Krishna at 
Masulipatam, dated 23rd April 1908, in 
Appeal Suit No. 766 of 19-7, presented 
against the decree of the Court of the 
Principal District Munsif of Masulipatam, in 
Original Suit No. 83 of 1905. 

Mr. V. Ramuasam, for the Appellant. 

Mr. P. Nagabhushanam, for the Respond- 
ent. 

Judgment.—it is found that the 
plaintiff has shown possession on one side 
for about nine years and on another for about 
four years before suit. The plaintiff has bad 
buildings erected on the disputed site for the 
periods specified above. Notice was given to 
the Municipality before building and plans 
were submitted. No objection was taken, 
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We think that onder the circumstances the 
burden was rightly thrown upon the 
Municipality. Hasit been discharged? The 
Subordinate Judge refers to no circumstance 
which can have that effect. Itis said that 
the plaintiff's house and verandah are a foot 
or so in advance of the neighbouring house. 
This by itself is no proof ‘that the plaintiff 
has encroached... It is not in evidence there 
is any line of frontage to which all builders 
of hoñses should conform. Moreover, the 
Munsif says that the neighbouring house has 
steps in front and that the last of the steps 
is ona line with the plaintiff's house and 
verandah. The Sdbordinate Jadge says that 
the plaintiff must be deemed not to have 
purchased all the aren mentioned in the sale 
certificate Exhibit A. Tt is nowhere suggest- 
ed that any portion of the site marked A has 
been reserved by the intermediate vendors. 
The mere error in the statement of extent in 
Exhibit III cannot affect the plaintiffs’ title 
when the whole area in Exhibit A has passed 
from hand to hand. It is thus clear that 
the burden thrown on the defendant has not 
been discharged. 

We reverse the decree of the Subordinate 
Judge and restore that of the Munsif with 
costs here and in the lower appellate Court. 


Decree reversed, 


(s. c. 1 M. W. N. 431.) 
MADRAS HIGH COURT. 
Secosn Ciyru Arrears Nos. 808, 809 ano 810 
or 1908. . 
Mareh 1, 1910. 

Present: —Sir Ralph Benson, Jndge, and 
Mr. Justice Krishnaswamy Aiyar, 
POLEMERA THAMMU NAIDU ano 
OTABRS —PLAINTIFES—APPELLANTS 
versus 
Sri Maharani LADY GODHY CHITTI 
JANAKIYAMMA GAJAPATI ROW GARU 
PROPRIETRIX OF THE ANAKAPALLY &C., 
Werates, ViziGAPATAM— DEPENDANT — 


RESPONDENT. 

Madras Estates Land Act (I of 1908)—Suit to enforce 
pattah—Powers of a Revenue Oourt—Jurisdiction. 

Tenants are entitled to ask for a patiah unless the 
exchange of patiah and muchilka hag been dispensed 
with. 

All the questions that may arise,on the footing of 
the plaintiffs’ tenancy, in a suit to enforeo the graut 
of patiah, may be dealt with by the Rovrenue Conrt so 
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MULINTI VIRANA GOWD v. TINMA REDDI. 
far as they may be uocessary to determine the terms 
of the patfah. 

Second appeals against the decrees of the 
Appeal 
Suits Nos. 256, 257, 258 of 1906, presented 
against the decrees of the Court of the Head 
Assistant Collector of Narasapatam Division 
in Summary Suits Nos. 3, 4 and 5 of 1906, 

Mr. V. Ramesim, for the Appellants, 

Mr. C. R. Lhéruvenkatachariar, for the Re- 
spondents, 

Judgment.—tThe plaintitfs sue to 
enforce the grant of a patiah, The District 
Judge on appeal has dismissed the svib on the 
ground that questions are raised which can 
only betried bya Civil Court. Weharenotbeen 
referred to any such question. The District 
Judge does not find that the plaintiffs are not 
in law tenants of the defendant. If they are 
tenants they are entitled to ask for a pttah 
unless the exchange of patiah and muchilika 
has been dispensed with. All the questions 
that may arise on the footing of the plaintiffs’ 
tenancy may be dealt with by the Revenue 
Court so faras may be necessary to determing 
the terms of the patih. 

We must set aside thé Districh Judge's 
decrees and remand the cases to him for diga 
posalaccording to law. The costs in this 
Court will be provided for in the revised 
decree. 

Cases remanded ; Decrees set aside. 


(s.c. 13M. W., N. 433.) 
MADRAS HIGH COURT. 
Seconp Civin Areean No. 1502 or 1908, 
March 21, 1910. 
Present;—-Siv Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aiyar. 
MULINTI VIRANA GOWD—Puainrivee— 
APPELLANT 
~ wersus 
D. TIMMA REDDI AND OTHERS— 
DEFENDANTS-— RESPONDENTS, 


Execution petition struck of —Attachment, whether 
subsists. 


An order striking off an execution petition cannot 
be always held to have been made only for statistical 
purposes Attachment does not usuully subsist after 
an execution potition is struck off. 

Second appeal against the decree of the 
District Court of Ballary in A. S. No. 114 of 
1905, presented against the decree of the Dis- 
trict Munsif of Ballary, in O. S. No. 138 of 
190-4. 
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Mr. T. R. tiamachandra yer, for the 
Appellant. | a 
Mr. S. Swaminathan, for the Respondents. 
fudement.—wWe are nob satisfied 
that there was a subsisting attachment when 
the. defendant purchased. -The plaintiff has 
~failed to produca the order of the for.aer 
Munsif giving reasons for striking off 
the petition, We cannot hold that an order 
striking off a petition is always to be under- 
stood as having been made only for statistical 
purposes. ° i 
We dismiss the second appeal with costs. 
Appeal dismissed. 


(s.c. 1 M. W. N. 434.) 
MADRAS HIGH COURT. 
Secoxo Civi, Appeau No. 1951 or 1908. 
March 24, 1910. 

Present: —Sir Ralph Benson, Judge, and 
Mr Justice Krishnaswami Aiyar. 

P. L. 5. A. R. S. CHETTIAPPA 
CHETTIAR—PLAINTIFP—APPELLANT 
VErYSHS 
N. PERIASAMI THEVAN AND ANOTHER— 
Devenpants — RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. T8—Regis- 

tration—Possession of title-leeds—Gross negligence. 
- ‘he same importance does not attach to the posses- 
sion of the title-deeds in the Mofussil as in the city 
‘of Madras: and facility in inspecting the registry 
provided by tho Registration Law should be taken 
into account in determining whether there was gross 
negligence in the prior incumbrancer. 

Rangasamy Naicker v. Annamalai -Mudali, 31 M.7; 
3 M. L T.87; 17M. L. J. 499, referred to. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Madara, in Appeal Suit No. 54 of 1908, 
presented against the decree of the Court of 
the District Munsif of Periakulam, in Original 
Suit No. 409 of 1906. 

Mr. T. Narasimha Iyengar, for the Appel- 


lant. 
MrS. Srinivasa Iyer, for the Respondents. 
 Judgment.—tThe Subordinate Judge 


finds that there was not gross negligence in, 


the circumstances of this case on the part ‘of 
the llth defendant; the prior mortgagee. 
The Subordinate Judge has accepted the 11th 
defendant’s explanation for nothaving been 
possessed himself of the title-deeds. We are 
also disposed to agree with the decision in 
Rangasami Naicker v. Annamalai Mudali (1), 
(1) 31 M. 7; 3 M. L. 'T-87; 17 M. L. J. 499. 
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where it is pointed ont that the same import- 
ance does not attach to the possession of 
the title-deeds in the Mofussil as ‘in the 
city of Madras, and that facility in inspecting 
the registry provided by the Registration Law 
should be taken into account in determining 
whether there was gross negligence in the 
prior encumbrancer. We dismiss the second 
appeal with costs. i 
Appeal dismissed., 


N 


, (s. c. 1 M. W. N. 485.) 

MADRAS HIGH COURT. 
SECOND Crvin Arenan No. 645 or 1908. 
February 17, 1910. 
Present:—-Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswamy Aityar. 

R. M. A. SWAMINATHA PILLAY— 
Praintive—A PPELLANT 
versus 
N. A. K. ABDUL GAFOOR SAHIB — 


DEFENDANT— RESPONDENT, 

Foreign judgment, suit on -Defendant resideat in 
British India—Pleadings—Claim not on original cause 
of action. 

A foreign judgment obtained ea parte against a 
defendant, who is described as a resident of British 
India, cannot bind that defendant. 

Where a suit was brought on a foreign judgment 
and not on the original causo of action and at the 
settlement of issues, the claim on foreign judgment 
was abandoned: Held, that the suit in consequence 
ought to have been dismissed. 


Second appeal against the decree of the 
District Court of Salem, in Appeal Suit 
No. 64 of 1907, presented against the decree 
of the Court of the District Munsif of 
Namakal, in Original Suit No. 494 of 1906, 

Mr. T. Richmond, for the Appellant. 

Mr. T. Subramania Iyer, for the Respond- 
ent, 


Judgment.—tThis was a suit upon a 
foreign judgment and not on the -original 
cause of action, At the settlement of issues 
the claim on the foreign judgment was 
apparently abandoned. “The suit should in 
consequence have been dismissed. But the 
Munsif framed issues treating the suit as on 
the original cause of action. The claim on 
the merits has now been negatived by both 
the Courts. In second appeal, Mr. Richmond 
argues that thb cause of action based on the 
foreign judgment has not been tried.. Thig 
apparently was not even argued before the 
District Judge. - a 
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We do not think he should ba allowed to 
raise it now. Bat we have looked at the 
judgment of the foreign Court to see whether 
the plaintiff had a good claim upon it. The 
defendant is described in that case as a 
resident of British India and the suit was 
disposed of ea parte. It is ‘clear law that a 
foreign jùdgment sə obtained cannot bind 
the defendant, No other point has been 
argued 

We dismiss thé second appeal with costs 

Appeal dismissed, 
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(s.c. 1 M. W. N. 446; 8 M. L. T. 231.) 
MADRAS HIGH COURT. . 
Seconp CiviL Apreat No. 222 or 1905. 
March 11, 1910. 

Present: ~Sir Charles Arnold White, Kr, 
Chief Justice, and Mr. Justice Abdur Rahim, 
THIRUVENGADA MUDALIAR AND 
ANOTHER—~ DEFEN DANTS—APPELLANTS 
versus 
S. SADAGOPA MUDAUAIR—P.aistire— 
RESPONDENT. 

Partnership —Dissolution—Sutt for gensral accouat 
barred—-Subsequent collection by one partner—Suit 
for share by other partner-—Maintainability. 

A. partner, whose remedy against his co-partner for 
a general account is barred, can recover his sharo of a 
particular item of the partnership assots which the 
co-partfior receives after the dissolution of 
the partnerships. | 

Appeal against the decree of the Court 
of the Subordinate Judge of Tanjore, in 
O. 8. No. 33 of 1904. 

Mr. K. Srinivasa Iyengar, for the Appel- 
lants. 

Mr. P. R. Sundara Iyer, for the Respond- 
ent, 

Judgment.—The main question 
argued in this appeal was whether a partner 
whose remedy against his co-partner for a 
general account is barred, can recover his 
share of a particular item of the partnership 
assets which the co-partner received after 
the dissolution of the partnership. Mr. 
K. Sirnivasa Iyengar, who discussed the 
general principles relating fo suits between 
partners at considerable length, was unable 
to cite “any authority in support of his 
contention that such .a Suit cannot be 
maintained. He failed to convince us that 
there isanything in reason or in the principles 
which ordinarily guide the Court in actions 


decree for the half of Rs, 
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between co-parbners which should deter a 
Court from entertaining a suit like the 
present, if it be open to the defendant co- 
partner to ask the Court to take accounts 
with a view to show that the plaintiff had 
réceived more ‘than his share in the partner- 
ship assets. This is the view of the law 
taken in Sokhanadhu Vanai Maundar v. 
Sokkanadha Vannimuiar (1) following 
Merwanji Hormusji v. Rustomji Burjorji (2) 
and Dayal Jawaj v. Khatav Ladha (3) and 
is supported by the observations of more 
tban one member of the House of Lords, 
who delivered judgments in Knoz v Gye 
(4). It is not necessary for us to discuss the 
question at length as we generally agree 
with what is said on the subject in those 
cases. The plaintiff is, in our opinion, 
entitled to the half of Rs. 3,849-8-5 which 
was received by the defendant on the 2nd of 
February 1903. This sum is part of a sum 
of Rs. 4,000 which was deposited with the 
proprietor of the villages of which the 
plaintiff and the defendant took a lease in 


-partnership.. It was the case of the plaintiff 


that he had paid in the entire amount of 
Rs. 4,003, but even so he would be entitled 
in a suit like this to only half of that amount 
in accordance with his interest in the part- 
nership. And this his learned Vakil has not 
disputed before us. But, if it were necessary 
for us to decide the question, we would be 
inelined to hold upon the evidence that the 
result of what happened between the 
partners was that the Rs. 4,000 deposited 
with the landlord, consisted of Rs. 1,500 of 
the plaintiff's money and the balance, the 
defendant’s. he entire sum of Rs. 4,000 
was originally paid by the defendant, then 
the plaintiff paid the defendant Rs. 3,500 on 
this account and the defendant afterwards 
gave a cheque for Rs. 2,000 to the plaintiff's 
agent, bub the common banker of both the 
plaintiff and the defendant to whom the 
plaintiff sent the cheque, instead of crediting 
the amount to the plaintilf’s account credited 
it to the defendant's account. The mistake 
of the plaintiff's Banker cannot affect the 
payment made by the defendant, 

The plaintiff is, therefore, entitled to a 
3,849-8-5 and wo 
(1) 28 M. 844. - 

(2)6 B. 628. 
(3) 12 B. IL U. R. 97, 
(4) L. R. 5H. L. 656; 42 L. J. Ch. 428, 
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do not think he is not entitled to any interest 
on the sum due to him from the 2nd 
February 1903, the date on which the defen- 
dant received the amount from the landlord 
to the date of the institution of the suit. 
Tbe decree will be modified accordingly. 
Subject to this modification, the appeal will 
be dismissed. As regards costsin the Court 
of the first instance, the parties will pay 
and receive proportionate costs. 

In this Court, they will bear theirown casts. 

Decree modified. 


CALCUTTA HIGH COURT. 
Criminat Revrston No. 998 ov 1910, 
September 2, 191). 

Present: —Mr. Justice Holmwood and 

= Mr. Justice Doss. | 
PARMESHWAR SINGH—Petitioxin 
versus 
EMPEROR — Oprosits Party. 

Penal Code (Act XLF of 1860), ss, 447,426--Criminal 
trespiss—Mischief—Damage of one's own property by 
hi mself-—Intention, 

The accused, a pendah, acting solely in the interest 
of his master R, removed or damaged certain bam- 
boos belonging to R, which were in the possession of 

- the Court of Wards. He was convicted of Criminal 
trespass and mischief: 

Held, that the conviction of Criminal trespass was 
wrong, as the accused entered upon property in the 
possession of his master without intending to com- 
mit an offence or to intimidate, insult or annoy the 
Court of Wards: ‘ 

Held, also, that the conviction of tho accused of mis- 
chief was unsustainable, Although a man may commit 
mischief by damaging his own property provided ho 
does so in order to cause wrongful loss, itcan hardly 
bo said that a man who damages his own ostate- 
though he has at presenta qualified interest -damages 
tho trastces in possession, whose only object is to pro- 
serye the estate for the bonolit of the owner, 

Rule against the order of the Deputy Ma- 


gistrate of Bhagalpore, dated June 28, 1910,. 


convicting the petitioner under sections 447 
and 426 of the Indian Penal Code and sen- 
tencing him to pay a fine of Rs, 200, au appli- 
cation for a reference of which order to the 
High Court was rejected by the Sessions Judge 
of Bhagalpore on July 26, 1910. 

Mr. Sultan Ahmed and Babu Manmotha 
Nath Mukerjee, for the Petitioner. 

Mr. Buckland, for the Crown. 

Judgment.—tThis was a Rule calling 
upon the District Magistrate of Bhagalpore to 
show cause why the conviction and sentence 
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should not be set aside, or why such other 
order should not be made as to this Court 
may seem fit and proper. 

The principal ground, on which we are asked 
to interfere in this case, is that the matter 
does nob come within the purview of the 
Criminal Law. Upon the findings in the lower 
Court it appears to us that this contention 
must prevail. It is perfectly clear that the 


. Deputy Magistrate in the Court below held 


that these bamboos belonged to ihe estate of 
Rash Behary Lal Mandar and thatthe accus- 
ed was a peadah acting solely in his interest. 
He has altogether dismissed and disbelieved 
the case that the bamboos stood on the jote 
lind of Bundey Lal. Accepting this finding 
it amounts to this: That Rash Behary Lal 
Mandar removedor damaged his own bamboos, 
which were in the possession of the Court of 
Wards under the Act. The charge of theft 
has already been disposed of by the learned 
Magistrate inthe lower Court. The charge 
of Criminal trespass does not lie inasmuch as 
the accused was entering upon ‘property in 
the possession of his master without intend- 
ing to commit an offence or to intimidate, 
insult or annoy the Court of Wards. ~° 
Then, if itis nob a Criminal trespass, the 
question arises if it is mischief. Now, it is 
a well-known rule of law that a man may 
commit mischief by damaging his own pro- 
perty provided he does so in order to cause 
wrongful loss to some body else or knowing it 
to be likely to cause wrongful loss to some 
body else. But ib can hardly be said that a 
man who damages his own estate, although he 
has at present only a qualified interest, 
damages the trustees in possession, whose only 
object is to preserve the estate for the benefit 
of the owner. The difficulty appears to have 
aisen from the amendment of the Court of 
Wards Act made some years ago, by which a 
proprietor may voluntarily surrender his own 
estate to the Court of Wards. It is obvious 
that in sucha case the proprietor may after 
surrendering his estato cause trouble to the 
Court of Wards by contumacious conduct 
such as is alleged in this case. And it is sur- 
prising that there appears to be no procedure 
by which the Court of Wards can deal with 
such conduct.. But this is a matter with 
which we are not concerned in the Criminal 
Court. In this case we have only to decide 
whether the findings bring tho case within 
the four walls of the Indian Penal Code, 
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Having given our careful consideration to- 
the case, we are decidedly of opinion that it 
does not, The Rule. therefore, must be made 
absolute. We set aside the conviction of, and 
the sentence passed upon, the petitioner. 
The fine, if paid, must be refunded. 
Rule made absolute, 


CALCUTTA HIGH COURT. 
Second Civin Appran No, 2448 or 1908, 
September 6, 1910. 
Present:—Mr. Justice Teunon. 
PORAN GHOSH AND oTaERS-—PLAINTIFES— 
APPELLANTS 

VErSUS 


NETAI SUNDAR ROY AND OTHERS—- 
Deranpants— RESPONDENTS. 

Hasement—-Non-user— Abandoument—Intention —~Li- 
mitation Act (XV of 1877), s 26—Hatent to ahich 
easement to be used—TFatering mulberry land—Right 
to irrigate other crops. 

An easement once acquired is not necessarily lost 
by mere non-user; and the question of abandonment 
is one of intention to be decided on the facts of each 
particular cago. 

Tho plaintiff obtained a decree which established 
his right to take water from a certain tank, belonging 
to the defendant, for tho purpose of “irrigating plain- 
tiff’s 9 cottah mulberry Jand:” 

Held, that the right declared and established by 
the decree was not restricted to that kind of cultiva- 
tion, but that the decree gave the plaintiff the right 
to a reasonable use of the water of the defendant’s 
tank to the extent to which the same was used prior 
to the date of the decrece, no matter what crop the 
plaintiff Choose to grow. 

fritiretl’s Urso, 4 Rap. 864, Allan v. Gomme, 11 A. 
and E. 759; 3 P. and E. 581; 9 L. J. Q.B. 258, Great 
Western Railway v. Talbot, (1902) 2 Ch. 759; 71 L.J. - 
Ch. 835; 87 L. T. £05; 51 W. R. 332, and Waits v. 
Kelson, L. R. 6 Ch. App. 166; 40 L. J. Ch. 126; 24 L. 
T. 209; 19 W. R. 883, relied on. 

Appeal from the decree of the District 
Judge of Moorshidabad, dated May 12, 1908, 
reversing that of the Second Munsif of Kandi, 
ated September 3, 1907. 

Baba Shamatul Chandra Dutt, for the Ap- 


pellants. 

Babus Nares Chandra Sinha and Nagendra 
Nath Bhattacharyya, for the Respondents. 

Judgment.—In this case the plain- 
tiffs-appellants sued for a declaration of their 
right to take water from a certain tank, the 
property of the defendants, for the purpose 
of irrigating a piece of land 9 cotias in area. 

In a previous suit between the same parties 
or their predecessors-in-interest, by a consent 
decree dated the 13th of March 1874, this 
right of the plaintiffs was established but it 
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appears that at that period the plot in ques- 
tion was under mulberry, and the lower ap- 
pellate Court has found that the plaintiffs 
last exercised their right 17 or 18 years ago, 
when they ceased to grow mulberry trees, 
In the interval apparently the land has been 
used either for the purpose of growing kola, 
a crop which does not require irrigation or 
has remained fallow. 

The plaintiffs now seek to grow sugar- 
cane and as the defendants averred that their 
right had been extinguished and denied that 
they had at any time a right to. take water 
for the purpose of cultivating any crop other 
tban mulberry, the plaintiffs brought this 
sut. 

Both the lower Courts have found that the 
plaintiffs’ right bas not been extinguished but 
differing from the Court of first instance, the 
lower appellate Court has held that in the 
exercise of their right, the plaintiffs wero 
restricted to the cultivation of mulberry. 

The plaintiffs have appealed to this Court, 
and on their behalf it is contended that pro- 
vided they do not impose any additional 
burthen on the servient tenement, they are 
entitled to take water for the purpose of irri- 
gating any crop whatsoever. On hehalf of 
the respondents, on the other hand, it is urged 
that from the non-user for a period of 17 to 
18 years, the lower Courts should have held 
that the right had been extinguished, Both 
parties are agreed that if the right continues 
and is not restricted to the cultivation of 
mulberry, the case must be remanded in 
order that the extent of the right may be 
determined. 

In support of his contention that the right 
has been extinguished, the learned pleader for 
the respondent relies upon section 26 of the 
Limitation Act XV of 1877, and ar gues that 
as there had been no actual user within the 
2 years next before the institution of the suit 
the right had ceased to exist. There appear 
to be two answers to this argument. In the 
first place, it overlooks the distinction between 
enjoyment’ and ‘actual user’ drawn in the 
case of Koylash Chunder Ghose v. Sonatun 
Chung Baroote (1), In the next place, in 
the present case the plaintiff does not rely 
upon proof of long enjoyment but on his 
decree so that, in my opinion, the section 
relied on has no application. Mcreover, it ap 


pears to be settled law that an easement 
(1) 7 G. 132; 8 C. L. R. 281. Snee 
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acqnired i is not necessarily lost by mere non- 
user and that the question of abandonment is 
one of intention to be decided on the facts of 
each particular ease. It has not been suggest- 
éd that apart from the non-user, there is any- 
thing in the facts and circumstances of the 
present case from which the intention to 
abandon should be inferred. I, therefore, 
hold that the lower Courts have not erred in 
finding that the plaintiff’s right has not been 
extinguished. 

To.determine the question raised on behalf 
of the appellants, we must construe the decree 
of 1874. 

The decree. was based on a petition of 
compromise and there has been some con- 
troversy as to which of the contending parties 
should have produced this petition. As 
neither party has chosen to produce it, [ can 
only presumethat, if produced, it would throw 
no light on the question now at issue. We 
are thus left with the decree. In the recitals 
in the decree, the plot of land now in question 
is described as ‘plaintiffs’ 9 cottah mulberry 
land” and from this the learned District 
Judge has inferred that the right declared and 
established was restricted to this kind of 
cultivation But as pointed ont by the 
Munsif, there is no such express limitation in 


the operative or ordering portion of the - 


decree and, in my opinion, the more reason- 
able view to take is that the word “mulberry” 

was used forthe purpose of description oridenti- 
fication only and that the right declared was 


not restricted to the special purpose or parti- ' 


cular kind of cultivation for which the domi- 
nant tenement was at the moment used. In 
other words, the decree, in my opinion, gives 
the plaintiffs the right toa reasonab'e use of 
the water of the defendant’s tank to the 
extent to which the same was used prior to 
the date of decree no matter what crop the 
plaintiffs choose to grow. In support of this 
yiew, I may refer to Lativell’s Case (2), and 
to the cases of Allan v. Gomme (3), Great 
Western Railway v. Talbot (4) and Watts v, 
Kelson (5). In the result, this appeal is 
decreed and the case remanded to the lower. 
appellate Court to determine the extent of 


(2) +B. 86a. 
(3) 11 A. and E. 759; 3 P. and E. 681; 91.0. 0. 
B. 258, 


-(4) (1902) 2 Ch, 759;71 L. J. Ch. 885; 87 L. J. 405; 


51 W. R. 312. 
5) L, R.6 Ch. App. 166; 40 L, J. Ch. 126; ALT 


209; 19 W. R, 833. h 
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the plaintiffs appellants’ right. As this queg- 
tion has apparently not been fully appreci- 
ated in either of the Court below, the parties 
will be at liberty to adduce further evidence, 
such evidence to be taken either by the Dis. 
trict Judge or by the Court of first instance 
under his directions. . As the appellants have 
substantially succeeded, they will hare their 
costs of this appeal. 

It should be here noted that as the third 
appellant died more than a year ago, and as 
no one has been brought on the record in his 
place, as regards him, the appeal has abated, 

Appeal allowed. 


(s. c. 12 0. L. J. 281; 37 C. 623; 12 Bom. L. R. 646; 
20 M. L. J. 680; 8 M. L. T. 229.) 
PRIVY COUNCIL, 
APPEAL FROM THE CHIEP Court or LOWER 
Burma. 
March 9, 1910. 
Present: —Lord Macnaghten, Lord Collins, 
Sir Arthur Wilson and Mr. Ameer Ali. 
KASSIM AHMED JEWA—Derendant— 
4° ‘APPELLANT 
x versus 
NARAIN CHETTY AND OTHERS— 


“Pharntirrs— RESPONDENTE., 

Privy, Cowncil—Praetice—Disnissal of appeal— 
Amendment of decree in favour of respondent without 
cross-appeal. 

The Privy Council, whilo dismissing the appeal of 
the defendant, amended the decree in favour of the 
respondent by providing for interest subsequent to- 
the decree to be paid by the appellant, without a 
cross-appeal by the respondent. 


Appeal from the decree of the Chief Court 

of Lower Burma on its Appellate Side, dated 
May 21,1906, varying the decree of the same 
Court on its Original Side, dated June 30, 
1905. 
. Facts.—The appellant and his brother 
Hashim executed a promissory-note for. 
Rs. 15,000, payable on demand with interest - 
at 14 per cent..per mensem, in favour of the, 
respondents who brought this suit upon the 
document., The claim was for the principal 
amount and interest from the date of suit 
until realisation and for costs. 


The first Court found that certain moneys’ 
were paid towards the amount of the promis- 
sory-note and gave a decree for Rs. 500 with 
interest at the rate of l$ per cent. per mensem 
from the date of suit until realisation and for 
costs on the sum decreed. The lower appellate 
Court gave a decree for the -full amount 


Wot, VHJ 


| DOYAL CHANDRA DAS Y., CHUNILAL ADDY. 


-claimed with costs of both the Courts. But 
no mention was made about interest in the 
decree of the appellate Court. The defen- 
dant obtained special leave to appeal to the 
Privy Council. 

The plaintiffs then applied tothe lower 
‘uppellate Court for amendment of its decree 
by setting out specifically that interest was 
payable on the decretal amount. That appli- 
‘eation was refused on the ground that “the 
omission of mention of interest in the 
appellate Court’s judgment and decree could 
not be regarded as a clerical error, and the 
judgment did not necessarily imply that the 
decree would carry the contract rate of interest 
on the principal sum.” 


The plaintiff then obtained special leave to 
appeal on the question as to interest sub- 
sequent to the date of suit. No cross-appeal 
was filed. 

Messrs. Roskill, K. O. and McCarthy, for 
the Appellant, WAN 

Messrs. De Gruyther, K. C. and Eddis, for 
the Respondents, 


. Judgment. 

Lord Macnaghten.—This is a pure question 
of fact. Their Lordships see no reason to 
disturb the judgment of the Court from which 
the appeal is bronght. 

Tt does not appear to their Lordships neces- 
sary to go into the affirmative case made by 
Mr. DeGruyther. 
their Lordships’ opinion the judgment of the 
Chief Court of Lower Burma is right, and 
their Lordships agree with it for the reasons 
which they have given, and which it is not 
necessary for their Lordships to repeat.. 


With reference to the two clerks, their 
evidence is not sufficient to support the defen- 
dant’s ease. The evidence is extremely weak. 
They say it is customary to endorse on a pro- 
missory-ngte the payments made on account. 
There isno endorsement onthe promissory- 
note, and there is no corroboration of their 
statement, which is positively denied on the 
other side. 


Their Lordships will, therefore, humbly 
advise His Majesty that the appeal must be 
dismissed. The appellant will pay the‘ costs 
of the appeal. ` ` 

The judgment of the Chief Court will 
IN amended by the providing for interest 
sucsequent to the decree in accordance with 
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It is enough to say thatin ` 
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the prayer of the petition presented by the 
respondents. 
Appeal dismissed, but decree amended. 
Messrs. Bramall and White.—Solicitors for 
the Appellant. 
Messrs, Sanderson, Adkin, Lee and Bddis. 
Solicitors for the Respondents. 





(s.c.12C.L, J. 259.) 
CALCUTTA HIGH COURT. 
Secoxp O1vin Apprst No. 987 or 1908. 
July 25, 1910, 

Present:—Mr, Justice Mookerjee and 
Mr Justice Carnduff. 

DOYAL CHANDRA DAS—Derexpayt—. 
APPELLANT 
versus 
CHUNILAL ADDY AND oruers— 


PLANTIFFS —- RESPONDENTS. 
Kasement—-Light—Stopping up windows 
granting house—Covenant running with land— 

nant imposing burden—Building grant. 

Where a man grants a house in which there aro 
windows, neither he nor anybody claiming under him 
can stop up the windows or destroy the lights, i 

Allen v. Taylor, 16 Ch. D. 355; 50 L. J. Ch. 178 
relied on. j ’ 

Ifa man, who has a house and land, grants the land 
first, reserving the house, the purchaser of the land 
can block up the windows of the houso; again, if the 
owner of the land and the house solls the house with 
the lights, the purchaser of the land is not entitled to 
block up the lights, where it is assumed that both 
purchasers were aware of the simultaneous con. 
veyances. 

Swansborough v. Coventry, 9 Bing. 305; 35 R.R. 680: 
2M. & Scott. 862; 2 L. J. OP. 11, referred ton oe 

A covenant, which imposes a burden, docs not 
ordinarily pass with the land so as to bind a subse- 
quent owner; but the position is otherwise where 
there is privity of estate and the covenant is con- 
nected with or concorns the land or estate conveyed. 
If these conditions are fulfilled, the covenant wil 
run with the land ag readily as one conferring a 
benefit. A privity of estate between the corenantor 
and covenantce means that the covenant must impose 
snch burden on the land of the covenantor as to be 
in substance, or to carry with it, a grant of an oase- 
ment or quasi easement or to be in aid of such a 
grant. 

“A restrictive covenant rung with the land if c eated 
for the benefit of the land conveyed or of that of 
which the grantor romains the owner, and is intended 
to be annexed to such land; in other words 
when by the construction of a grant it appears that 
it was the intention of the parties to croate or reserve 
a right in the natare of a servitude in the land grant- 
ed,—tor the benefit of other land owned by the 
grantor, —uo matter in what form the intention may. 
ho expressed, such right, if not against pnblio policy 
will be held to'be appurtenant to i^s land ef the 
grantor, and binding on that conveyed io the grantee 
and the right and burden, thus created and imposed : 
will pass with tho land to all subsequent grantees, 


ajter 
Cove- 
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ho converse proposition also holds, because a 
grantor may impose restrictions for the benefit of 
the land already ‘sold as of that remaining in his 
hands which he proposes to soll. The position iy 
stronger when there are mutual covenants, 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated February 17, 
1908, affirming that of the Munsif of Alipur, 
dated December 22, 190s, 

Babus Jogesh Chandra Roy and Girija 
Prasanna Roy Chaudhury, for the Appellant. 

Babus Joy Gopal Ghosha and Hart Bhushan 
Mukerji, for the Respondents. 


Judgment.—There is no controversy 
between the parties as to the cirecnmstances 
antecedent to the litigation, which has 
ecolminated in the present appeal. Monohar 
Sen and Kala Chand Sen were the owners of 
a parcel of land in the suburbs of this city. 
On the 13th November, 1887, they transferred 
one cofia out of this parcel to the plaintiffs, 
The conveyance recited that the land was 
purchased for building purposes. It further 
contained mutual covenants to the effect that, 
when the purchaser would erect a building 
thereon, it would not be competent for him 
to keep any windows on the north side on 
which the vendor had his land; and that the 
vendor would not interfere, in any way, with 
windows, corridors and doors, which might 
be kept on the eastern side of the bnilding,-— 
on which side also, the vendor had his land,.— 
provided the windows were kept at a height 
of five feet from the floor so as not to interfere 
with the privacy of the houses of the tenants 
towards the east. The position, in substance, 
therefore, was that the vendor transferred 
the south-western corner of his land to the 
purchaser; the southern boundary of this 
portion was a lane, and the western 
boundary was a public road; to the north and 
the east, were the lands of the vendor which he 
retained; and the mutual agreement was that 
windows would not be allowed on the northern 
side of the building, but would be permitted 
on the eastern side, if they were kept at a 
specified height. Immediately after the 
purchase, the plaintiff commenced to build on 
the land, and the evidence indicates thatthe 
building was completed during the years 1888 
and 1829, There were no windows kept on 
the northern side, but several doors and 
windows were opened on the eastern side. 
On the 3rd May, 1893, the owners transferred 
to the defendant the eastern parcel, which has 
ever since continued in the latter's oeenpation, 
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On the 22nd May, 1906, the defendant began 
to erect a wall on the western boundary of 
his parcel, so as to shut out completely light 
and air from the building of the plaintiffs. 
The latter protested; but, as their objection 
was not heeded, on the 25th May, 1906, they 
commenced the present action for a perpetual 
injunction to restrain the defendant from 
obstructing light and air. The defendant 
resisted the claim substantially on the ground 
that he had no notice of the covenant; that he 
was, as transferee, bound inno way thereby, 
and was entitled to erect a wall to obstruct 
light and air from the eastern windows in the 
building of the plaintiffs, as otherwise the 
latter would acquire a prescriptive right by 
user for the statutory period. The Courts 
below hase concurrently found that the defen- 
dant was not aware of the covenant in the 
conveyance of the plaintiffs, at the time 
when he made his purchase; but they 
have also held that as the windows were 
in existence at the time, if the defendant had 
made any enquiry, he might easily have dis- 
covered what right the plaintiffs claimed. 
The Courts below have, further, held that the 
covenant amounted to the grant of an ease- 
ment, and was consequently binding upon the 
assignee of the original owner. In this view, 
they have made a decree in favour of the 
plaintiffs, and asthe defendant had, during 
the pendency of the suit, completed the wall, 
they have further directed him to take it down. 
The defendant has appealed to this Court, 
and on his behalf the decision of the District 
Judge has been assailed substantially on two 
grounds, namely, jirst, that the covenant in 
question was purely personal, consequently 
did not hind the assignee of the vendor; and, 
secondly, that it was nob in the nature of a 
grant of aright of easement, because at the 
time the covenant was made, there was no 
building in existence for the beuefit of 
which an easement of air and light 
might be granted. In support of these con- 
teutions, reference has been made to the 
cases of Allen yv. Taylor{1), Palmer v. Fletcher 
(2), Wheeldon v Burrows (3). Glave v-Ward- 
ing (4), Blanchard v. Bridges (5), Risson v. 

(1) (1880) 16 Ch. D. 355; 50 L. J. Ch. 178. 
E (2) (1675) 1 Lev. 122; 1 Sid. 167 at p. 227; 83 R. 

(3) (1879) 12 Ch. D.31 at p. 49; 43 D. J. Ch. 853; 
411 T, 327: 28 W. R.1968. 

(4) (1858 27 L. J. Bx. 287. 

(5) (1835) 4 A. & E. 176; 53 R. R. 208; 5 N., & 
5607; L H. & W. 630; 5 L.J. K. B. 78. 
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Edwards (6), Allen v. Seckham (7), Beddi KO 
v. Atlee (8) and Wille v. St. John (9), In 
answer to these arguments, it has been con- 
tended by the learned Vakil for the plaintiffs- 
respondents, that the covenant was really in 
the nature of a grant of an easement; that, 
as the land was transferred with a view to be 
used as a building site, and as. it was con- 
templated by the parties that windows would 

. be needed for the beneficial use of the house 
to be erected, as soon as the house was erected, 
the agreement ripened into a complete grant, 
and consequently the’ defendant, when 
he acquired title to the property, took it 
subject to the grant in favour of the plain- 
tiffs. In support of this proposition, reliance 
has been placed upon the principle deducible 
from the cases of Collyer v. Isaacs (10) and 
Holroyd v. Marshall (11). After careful 
cousideration of the arguments which have 
been addressed to us, weare of opinion that 
the view, taken by the Courts below, is well 
founded on principle and is amply supported 
by the authorities, 

In the first place, as pointed ont by Sir 
George Jessel, M. R. in Allen v, Taylor (1), 
where a man grants a house in which there 
are windows, neither he nor anybody claiming 
under him, can stopup the windows or destroy 
the lights. This has been the settled law in 
England ever since the decision in Palmer v. 
Fletcher (2). The rule is based onthe per- 
fectly intelligible principle that a man shall 
not derogate from his own grant, and it makes 
no difference whether he grants the house 

- simply as a house, or whether he grants the 
house with the windows or the light thereto 
belonging; in both cases, he grants with the 
apparent easement or quast-easement. Sir 
George Jessel then states two other proposi- 
tions as equally well settled. If aman who 
has a house and land, grants the land first, 
reserving the house, the purchaser of the land 
can block up the windows of the house ; again. 
if the owner of the land and the house sells 


the house and the land ab the same mo- 

(6) (1893) 2 Ch. 145; 62 L. J. Ch. 378; 3 R. 386; 68 
L. T. 195; 41 W. R. 569. 

(7) (1879) 11 Ch. D. 790; 48 L, J. Ch, 611; 41 L. T. 
260; 28 W. R. 26. 

(8) (1887) 35 Ch. D. 817; 56 L. J. Ch. aa 56 L. T. 
514; 35 W. R. 799; 51 J. P. 484. 

(9) (1910) 1 Ch. 84 at p. 525 ; 79 L.J. “Ch. 239. 

(10) (1881) 19 Ch. D. 842 ab p. 851; 51 L. J. Ch. 14; 
45 L. T. 567; 30 W. R. 70. 

C11) (1861) 10 E.L. C, 191; 33 L. J. Ch. 


193; 9 Jur. 
(x. s) 218; 7 L, T. 1723; 11 W R, 171. 
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ment, and if he expressly sells‘ the house 
with the lights, the purchaser of the 
land is not entitled to block up the lights, 
where ib isassumed that both purchasers were 
aware of the simultaneous conveyances. 
Swansborough v. Coventry (12). The learned 
Vakil forthe appellants has not disputed these 
propositions, but he has argued that they have 
no application to the case before us, because 
at time the transfer in favour of the plaintiffs 
was made, there was no building on the land, 
and consequently no grant of an easement of 
air and light could possibly be made. In our 
opinion, this contention is fallacious and is 
based upon an inaccurate apprehension of the 
true rule on this subject. No doubt, a covenant 
which imposes a burden, doesnot ordinarily 
pass with the land so as to bind a subsequent 
owner; butthe posilion is otherwise where 
there is privity of estate and the covenant is 
connected with or concerns the Jand or estate 
conveyed. If these conditions are fulfilled, 
the covenant will run with the land as rendily 
asone conferring a benefit. It has, further, 
to be remembered that when if is said that, in 
this class of cases, there must be a privity of 
estate between the covenantor and covenantee, 
it only means that the covenant must impose 
such a burden on the land of the covenantor, 
as to bein substance or to carry withit,a grant 
of an easement or quast-easement or to bein aid 
of such a grant. The principle, thus enunciated 
is deducible from a series of English decisions 
of the highest authority which will be found 
collected in the judgment of Mr. Justice 
Holmes in Norerosy v, James (13), and had been 
previously serutinised by him in his classical 
treatise on the Common Law (pages 393 to 
409). The learned Judge, upon a review cf 
the anthorities, deduces three propositions 
as applicable to covenants running with the 
land: 


(1) Where, either by tradition or good 
sense, the burden of the obligation would 
be said, elliptically, to fall on the land 
of the covenantor, the creation of such a 
burden is, in theory, a grant or transfer 
of a partial interest in that land to the 
covenantee; as the right of property, so 
created, can be asserted against every 
possessor of the land, it would not be ex- 


(12) (1832) 9 Bing. 305; 35 R. R. 660; 2 
362; 2 L. J. C. P. 11, 
(13) (1885) 140 Mass, 183 at p. 191; 11 N 


M. & Scott 
C E O40, 
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travagant or absurd to allow it to be asserted 
by the action of covenant. 

(2) Where such a right is granted to 
the owner of a neighbouring piece of land 
for the benefit of that land, the right will be 
attached to the land, and go with it into 
all hands; the action of covenant would be 
allowed to assignees not named, andit would 
not be absurd to give ib to disseizors. 

(3) There is one case, [Pakenham’s Case 
(14)], of a service, the burden of which 
does not fall upon land even in theory, 
but the benefit of which might go at common 
law with land which it benefited; this is the 
case of singing and.the like by a convent; 
it will be observed that the service, although 
not falling on land, is to be performed by a 
corporation permanently situated in the 
neighbourhocd. 

The rst of these three principles is 
sufficient to sustain the claim of the plaintiffs 
in the case before us. If a right in the 
nature of an easement can be attached to 
land by prescription, it can equally be attached 
by grant. Ifit goes with the land in the 
one case it ought to go wilhit in the other, 
because no satisfactory distinction can be 
“based on the mode of acquisition, and no 
dividing line can be found between the 
competing principles of transfer,—posses- 
sion of dominant land on the one side and 
succession on the other. Consequently, the 
rule is not limited only to cases in which a 
right of easement is actually granted; it 
covers also cases in which the grantis of a 
quast-easement, or the covenant is in aid 
of a grant of an easement or quasi-easement. 
This view has been indicated with great 
clearness in the case of Bronson v. Coffin (15) 
and Brewer v. Marshal (16). Inthe first of 
these cases, the owner of a farm conveyed 
toa Railroad Company a strip of his land by 
a deed, and covenanted to maintain a division 
fence between the land granted andthe adjoin- 
ing lands of the grantor. No fence was in 
existence, at the date of the transfer, and the 
question was raised whether the covenant 
was purely personal or whether it was in the 
nature cf a grant of an easement and con- 
sequently operative against the transferee, 
Mr. Justice Gray stated the principle in the 


following tei ms: 
(14) (1867) Y. B. 42; Edw. 111; 3 Pl. J4. 
(15) (1871) 108 Mass 176; 11 Am. R. 336. 
(16) (1868) 19 N. J. Eq. 687; 97 Am, Dec. 679, 
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“In order to make a covenant run - 
with the land of the covenantor and bind his 
heirs and assigns, the covenantee must 
have such an interest in that land as to 
amount to a privity of estate belween the 
parties to the covenant. It is not necessary 
that their relation should be that of landlord 
and tenant; but an interesbin the nature of 
an easement in the land which the covenant 
purports to bind, whether already existing 
or created by the very deed which contains 
the covenant, constitutes a sufficient privity of 
estate to make the burden of a covenant to do 
certain acts upon that land, for the support 
ard protection of that interest, and the bene- 
ficial use and enjoyment of the land granted, 
run with the land charged. An obligation, 
duly expressed, that the structures upon one 
parcel of land shall, for ever, be of a certain 
character -for the bereft of an adjoining 
parcel, is equally a charge upon the first 
parcel, whether the obligation is affi: mative, 
or merely restrictive, and whether the 
arfirmative acts, necessary to carry the 
obligation into effect, are to be done by the 
owner of the one or the owner of the other.” 

There are other illustrations, to be found 
in the books, of cases in which a covenant 
was construed to be in the nature of a grant of 
an easement or gast-easement, to be in aid 
of such a grant, although at the time when 
the covenant was made, the easement was 
not in actual existence. Thus in Savage v. 
Mason (17), upon a partition, the owners 
agreed that the centre of party walls of 
every brick or stone building might be placed 
upon the line dividing the lots from con- 
tiguous lots and that the owner of such con- 
tiguous lots, whenever he skould make use of 
the same in any building, should pay for one- 
half of the wall by him so used. It was ruled 
that, although the buildings were not in exist- 
ence at the date when the covenant was made 
the liability to perform and the right to take 
advantage of the covenant, both passed 
to the heir or assignee of the land to 
which the covenant was attached, and that the 
covenant could, by no means,-be construed as 
merely personal, collateral and detached 
from the land, because there was a privity 
of estate bttween- the covenanting parties in 
the land to which the covenant was annexed; 


(17) (1848) 3 Cushing 560, 
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it had direct and immediate reference to the 
land; it related to the mode of occupying 
and enjoying the land; it was beneficial to 
the owner as owner, and to no other person; ib 
was, in truth, inherent in and attached to 
the land, and necessarily went with the land 
into the hands of the heir or assignee. Fur- 
ther illustrations of the application of the 
same principle are to be found in the cases 
of Hutchinson v. Ulrich (18) and Halle v. New- 
bold (19). We may add that it was pointed 
out by Mr. Justice Holmes in Ladd v. 
Boston (20), that, in order to attach the ease- 
ment to the dominant estate, itis not necessary 
that it should be created at the moment 
when either the dominant or the servient estate 
is created, if the purport of the deed is to 
create an easement for the benefit of the 
dominant estate. The position, therefore, is 
that a restrictive covenant runs with the land 
if created for the benefib of the land conveyed 
or of that of which the grantor remains 
the owner, and is intended to be annexed to 
such land; in other words, when by the 
construction of grant ib appears that it was 
the intention of the parties to create or 
reserve aright in the nature of a servitule 
inthe land granted, for the benefit of other 
land owned by the grantor,—-no matter in 
what form the intention may be expressed, 
such right, if not against publie policy, will 
bs held to be appurtenant to the land of. the 
grantor, and binding on that conveyed to the 
grantee, and the right and burden, thus 
created and imposed, will pass with the land 
to allsubsequent grantees. The converse pro- 
position .also holds, because a grantor may 
impose restrictions for the benefit of the 
land already sold as of that remaining in 
his hands which he proposes to sell, 
Collins v. Castle (21), Spicer v. Martin 
(22), Nottingham Patent Brick and Tile Co. v, 
Butler (23), Standen v. Chrismas (24), Mor- 
land v.Oooke (25); Austerberry v. Oldham (23), 

(18) (1893) 145 IL. 836; 84 N.E. 556; 21 L.R.A. 391, 

(19) (1833) 69 Maryland 265; 14 Atlantic 662. 

(20) (1899) 151 Mass. 585; 21 Am. St. R. 491. 

(21) (1887) 36 Ch, D. 243; 57 L. J. Ch. 76; 67 L. T. 
764; 33 W. R. 300. 

(22) (1838) 14 A. C. 12; 59 L. J. On. 399; 69 L. T. 
548; 37 W. R. 639; 53 J. P. 516. 

(23) (1883) 16 Q. B. D. 778; 55 L. J.Q. 9B. 280154 
L. T. 444; 34 W. R. 405. à 

(24) (1847) 10 Q. B. 135; 74 R. R. 221; 16 L, J.Q. B. 
265; 11 Jur. 694. 

(25) (1868) L. R. 6 Eq. 252. 6 

26) (1835) 29 Ch. D. 750; 53 L.YT, 643; 33 W. R 
807; 497. P, 882, 
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Richards v. Harper (27), and Leech v. 
Schweder (23). The position is stronger when, 
as here, there are mutual covenants. Renals 
v. Cowlishow (29), Whitney v. Union Ratlway 
(30), Whatman v. Gibson (31), Child v. 
Douglas (82) and notes to Ladd v. Boston 
(20). The conclusion, therefore, is irresistible 
that the defendant, in the case before us, 
does not occupy any better position than his 
vendor, even if it be assumed that he hal 
not notice of the terms of the grant in 
favour of the plaintiffs. 

The same conclusion may be supported 
from another point of view. It has boan 
found concurrently by the Courts below, that, 
ifthe wall erected by the defendant, is per- 
mitted to be retained, the house of the plain- 
tiffs will become uninhabitable, it is clear, 
therefore, that, if the grantor had erected 
this wall, he might have been compelled to 
pull it down, because ashe had granted the 
land to be used for a particular purpose, he 
was under an obligation to abstain from 
doing anything on the adjoining property 
belonging to him, which would prevent the 
land granted from being used for the pur- 
pose for which the grant was made. Siddons 
v. Short (33). It is clear, further, that 
this obligation extends to an assignee of the 
reversion and adjoining land. Aldin v. Lati- 
mer (34), Wilson v. Queers Club (35). Hall v. 
Lund (35), North Eastern Railway Company 
vy. Elliott (37), and Caledonian Railway Com- 
pany v. Sprott (38). From this point of view 
also, the plaintiffs are entitled to succeed; 
but it is clear, in our opinion, that they are 
also entitled to succeed on the strength of the 
express covenant in their conveyance. 

(27) (1866) L. R. 1 Ex. 169; 4 N. C.53; 85 L. J. By. 
130; 12 Jur. (x.s.) 770; 14 W. R. 643; 4 H. & C. 65: 

(28) (1874) L. R.9 Ch. App. 463; 43 L. J. Ch. 437; 
30 L. T. 586; 22 W. R. 633. 

(29) (1879) 9 Ch. D. 129; 11 Ch. D. 866. 

(30) (1853) 11 Gray. 859; 71 Am. Dee. 715. 

(31) (1888) 9 Sim 196; 47 R. R. 214; 59 EL R. 333; 
7 L. J. Oh. 160; 2 Jur. 373. 

(82) (1854) Kay 569; 101 R. R. 733 69 B. R. 237; 
2 Jur. (N. s.) 950; 5 G. M. & G. 739; 2 W. R. 70L 

(33) (1877) 2 6. P. D. 572; 46 L. J. ©. P. 793; 37 L. 


TT’, 230. 

(34) (1894) 2 Ch. 427; 8 R. 352; 71 D. T. 119; 42 
W. R. 453; 63 L. J. Ch. 601. 

(85) (1891) 3 Ch. 522; 90 L. J. Ch. 698; 65 L. T. 42; 
40 W. R. 172. 

(86) (1863) 1 H. & C. 676; 82 L, J. Ex. 118;9 Jur, 
(x. s.) 205; 70 L. T. 692; 11 W. R. 271. 

(37) (1860) 1 J. & H. 145; 70 E. R. 697. 

(38) (1886) 2 Macqueen 449; 2 Jur, Cx. s.) 623; 4 
W. R. 609. 


820 


ATA MUHAMMAD V. SAIQUL LIET. 


INDIAN 


The result, therefore, is that the decree, 
made by the Court below, must be con- 
firmed, and this appeal dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Civit AperaL No. 130 or 1909, 
June 21, 1916. 

Present:—Mr. Justice Karamat Husain, 
ATA MUHAMMAD CHAUDHRY—~ 
DeEFexDANT—A PPELLANT 
VETSUS 
Musammut SALQUL BIBI AND anotuer— 


PLAINTIFFS— RESPONDENTS, 

Muhammadan Lew—KHanah Sehool—Marriage-—— 
Divorce during minority of husband— Whether by guar- 
dian or by minor—Ineffectual—Marriage after the 
divorce to second husband ~ Void—Lssues—IMegitimate— 
Ignorantia juris non excusat—Presum ption—Batil and 
fasid, distinction betucen—Conjlict of opinion between 
abu Hanifa and his two disci ples— Views of the disciples 
to be prejerred——Another’s wife~ Subject of marriage. 

Neither a minor nor his guardian can validly 
divorce tho minor’s wife during his minority. 

Under the Hanafi Law, the ignorance of law is as 
much excusable as the ignorance of fact, yet, as a 
rule, the presumptionis thas a Hanafi broaght up in 
a Muhammadan conntry kuows the laws that govern 
him. 

Under the Hanafi law (a`, another's wifo isnot “a 
fitting subject of marriage”. ` 

(b) A marriage with another’s wife, with the 
knowledge of the fact that sho is the wife of another, 
is void. 

(e) The issue of a marriage with auother’s wife, 
with the khowledge that she is anothor’s wife, is 
illegitimate. 

R was married to Z,a minor. During Z’s minority 
R was divorced either by Z or by his guardian. After 
the divorce, R was married to H who knew that she 
was formerly the wife of Z. Asa result of the union 
between R and H, two childron P and Q wero born: 
Held, that P and Q were not: the legitimate 
children of H. ` 

Quinn v. Leathem, (1901) A. C. 4953; 70 L. J. P. C. 76; 
85 L. T. 289; 50 W. R. 189; 65 J. P. 708; 17 T. L. R. 
749, Mohori Bibee v. Dhurmo Das, 80 1. A. ll; 6 
Bom. L. R. 421; 80 C. 539; 7 0. W. N. 441 (P.O); 
Leaqat Ali v. Karimunnissa,15 A. 396, Azimunnissa 
Khatoon v. Karimunnissa Khatoon, 23 0 130, Khur- 
shed Jun v. Abdul Hamid Khan, G P. R. 1908, re- 
ferred to. 

According to Abu Hanifa, as soon asa marriage 
takes place, sexual intercourse with the woman ceases 
to be whoredom, in spite of the fact thatthe man 
knows the woman to be certainly prohibited. ‘ho 
issuos Of such marriage arc not illegitimate, Accord- 


ing to his two disciples, a marriage with a prohibited ` 


woman does not tako sexual intercourse with her out 
of the category of whoredom and is not, therefore, 
sufficient io legitimatize its issues. 

Where there is difference of opinion between Abu 
Hanifa and his two disciples, the view of the two 
disciples is to bo preferred. 
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The term batil (void) denotes that no legal results 
flow from it, while the term fasid (invalid) denotes 
that the transaction is not absolutcly devoid of legal 
effects, 

In order to determine the legal nature ofa marriage | 
contract, one has tolook to the time at which it was 
entered into and not to any subsequent time. 


Second appeal from the decision of the 
District Judge of Gorakhpur, dated the 16th 
of November, 1908, | ; 

Mr. M. L. Agarwala, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondents. 


Judgment.—This was a suit by two 
daughters of Alusammat Rakima by Hashmat 
Ullah for their share in tue property left 
by Hashmatullah. The defence was that they 
were illegitimate. The first Court decreed 
the claim and that decree was upheld by 
the lower appellate Court. The defendants 
prefer a second appeal. It is argued on 
their behalf that the plaintiffs are 
illegitimate. It appears that Musammut 
Rakima, while a minor, was first given in 
marriage toa minor, Shafi. After a week, 
she was given in marriage to another 
minor, Zakaria, Aftera time, a divorce was 
pronounced either by the minor husbands, 
Shafi and Zakaria or by their fathers. 
Musammat Rakima after being divorced was 
married to Hashmatullah and gave birth to 
the plaintiffs by him during the life-time of 
Shafi and Zakaria. The above facts are 
admitted on both sides, and it has been 
found by the lower appellate Court, in answer 
to the issues remitted, that Hashmatullah 
when he married Musammat Rakima was 
familiar with the marriages and divorces of 
his cousin, Masammat Rakima. 


Onthe above facts, two points arise for 
decision:— 

(a) Cana minor or his guardian validly 
divorce his (minor’s) wife? 

(b) Is the issue of a minor’s wife, divorc- 
ed either by him or by his guardian, by a 
second husband, who marries her with the 
knowledge that she is the wife of the 
minor and divorced by him or by his guardian, 
legitimate? 

The Hanafi lawyers are agreed that a 
guardian has no power to divorce the wife 
of his wagd. .They are also agreed that a 
minor during bis minority has no power to do 
so. The first portion of the rule has been 
expressly .stated by the author of the 
diadd-ul-muhtar, In commenting on a text 
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of the Durr-ul-mukhtar (1), he has said so 
(2). The source of the above rule is a tradi- 
tion (3). i 

The second portion of the rule is stated in 
the Hidayah by Grady (4). 

Abdul Rahman in his Institutes of Musalman 
Law has stated the rule in the following 
terms: 

“The father cannot validly repudiate the 
wife of his minor son noream the minor pro« 
nounce a valid repudiation” p. 126, 

Tn the face of the well-settled rale of law 
that a guardian has no power to divorce the 
wife of his ward, the reasoning that if a 
guardian can give a minor in marriage, he can 
also pronounce a valid divorce on his behalf, 
is a dangerous analogy and cannot be a 
legitimate source of innovations in the 
Hanafi Law. a 

The second question is very important. 
Upon it rests the legal status of the children 
of a section of the community. The law of 
legitimacy is simple enough, in its nature, 
but the mode, in which it has been treated 
by the Hanafi Lawyers, has introduced com- 
plications. In the first place they do not 
apply the maxim, “Ignorantia juris non ex- 
eusat,” to all the cases of mistake in sexual 
intercourse. Secondly, they mix up the 
law of whoredom, which is une of the 
foulest crimes in Islam, with the law of 
legitimacy which forms part of the law of 
the family. 

Thirdly, many of them ignore the inherent 
distinction between void (bati?) and invalid 








(1) Tho subject of divorce is a married wife and 
the person competent to divorce is a husband who 


is of sound mind, of age and who is awake, Radd-ul-, 


muhtar on the margin of Durr-ul-mukhtar, Vol. IT, 
page 428, 

(2) By using the term husband, the author implies 
that the master of a slave or the father of a minor 
has no power to divorce the wife of the slave or of 
the son, Radd-ul-Mfuhtar, Vol. I, page 428, 

(3) Divorce is the privilege of the husband. (lit: 
the one who holds the leg) Lubab, Vol. I. page 385. 

(4) The divorce of every husband is effective if 
he be of sound understanding, and mature age, but 
that of a boy or a lunatic or one talking in his sleep 
is not effective for two rensons. First, because tho 
Prophet has said “Every divorce is lawful excepting 
that of a boy or a lunatic”; secondly, because a man’s 
competency to act depends upon his poasgssion of a 
sound judgment which isnot the case with infants 
or Innatics and one talking in his sleep is the samo 
in this point as a boy or a lunatic since his words in 
this case are not the resulé of a deliberate option, 
page 75. Hidayah Vol 11. page 338, . 
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(fasid) marriages and base the legal con- 
Sequences of a marriage on the application 
of the term batil or fasid to ib, without 
regard to the objective condition which 
determines its character. In these circum- 
stances, some remarks on the above three 
points are necessary. 

Although in exceptional cases under the 
Hanafi Law the ignorance of Jawis ag much 
excusable.as the ignorance of fact, yet, as a 
role, the presumption is that a Hanafi brought 
up in a Muhammadan country (dar-ul-islam) 
knows the laws that govern him (5—a toc). 


(5) In the same way if an alien (JZurbi) embraces 
Islam, enters our country, drinks wineand says: “I 
did not know that it was forbidden”, he is not 
punished. Iv is different when he commits whoredom. 
The ease of a zimmee (a non-Muhammadan subject of 
a Muhammadan State) who embraces Islam, drinks 
wine and says: “I did not know that it was forbidden,” 
is also different, for he will be punished on the 
principle we have set ont. Usul Bazdawa on tho 
margin of Kashf, Vol. 1V, page 346. 

(5a) Similarly, ù e, asa sonis not punished when 
he co-habits with the slave girl of his father, withoub 
knowing that the co-habitation is forbidden, and as his 
ignorance creates a doubt (which is sufficient) for 
dropping punishment, so is the ignorance of an alien 
(Hurbi) (who) isnot punishable when he embraces 
Tslam, enters onr country and drinks wine, provided 
ho is ignorant of the unlawfuluess of drinking wine. 
His ignorance also creates a doubt, which is sufficient 
for dropping panishment. The caseis diferent, when 
he commits whoredom thinking that it is not 
forbidden. The caso of a zimmee who embraces 
Islam and drinks wine is also different. Both are 
punishable. he basis of the distinction between an 
alion and a zimmee when they drink wine is tho 
principle which we have stated. It is that ignorance 
in caseg, in which a doubt is possible, is sufficient 
to avert punishment, but in caseg, in which a doubt is 
Impossible, ignorance cannot create a doubt which 
averts punishment, The ignorance by the alien of 
the unlawfulness of drinking wine is possible, fer 
such unlawfulness is the result of prohibition by the 
law-giver, which is uncommunicated to aliens, whose 
country is the country of ignorance and of careless. 
ness towards the law. His ignorance of the law 
that wine is forbidden, is fit to create a doubt; but 
whoredom is forbidden in all religions and, therefore, 
he cannot be presumed to ho ignorant on this 
point; for the knowledge of the rule (relating to 
whoredom) does not depond on its promulgation by 
the law of Islam. Similarly the ignorance of a 
zimmee who accepts Islam is no excuso; tor he 
inhabits the country of peace (Dar-ul-Islam) and tho 
prohibition against wine is commonly known therein. 
His ignorance does not, therefore, creato a donbt 
inasmuch as it is not fit to crente one and his donbt 
is due to his negligence, which is not exeusable. 
Kashf, Vol. LY, pp. 345 46. 

(5b) When the law is promulgated in the country 
of peace (Dar-ul-Islam) the mission of the messenger 
is complete and a person who is ignorant of law 
after that, is ignorant owing to his own negligence 
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Coming to the next point, I may say 
that the confusion of the lawof whoredom 
(6) with that of legitimacy is due to the 
common element of sexual intercourse. 
That intercourse may be lawful or unlawful 
or if may be donbtful whether in a particular 
case it is lawful or unlawful. Punishment 
is only inflicted when the act is positively 
unlawful. Ifthe man accused of whoredom 
js doubtful, punishment is averted; because 
the Prophet has said “Avert ye punishments 
by doubts.” The saying is one of the forms 
of the principle which entitles an accused 
person to the benefit of doubt in the mind 
of the Judge(7) who tries him and is akin 
tothe maxim of the English law; “It is 
better that ten guilty men should escape 
than that an innocent man should suffer .” 
[Hallroyd, J. in Sarah Hobson's case (1)]. 

(1) Lewin O, C. 261. 


and not to the non-publicity of the law and hence 
his ignorance is not excusablo. Usul on the margin 
of Kashf, page 316, Vol. IV. 

(5c) It follows from what we have stated that the 
legal consequences ofa command do not take effect 
in the case of a person to whom the command is 
addressed, prior to his knowledge of it; for it is nob 
in his power to obey before he knows (the command) 
and he is, therefore, excusable. But when the 
command becomes well-known thronghout the 
country of peace (Darul Islam), the mission of the 
messenger is complete, because it is not in his power 
to convey (Divine commands) to every one, what is 
in his power is to promulgate them. Usui, on the 
margin of Kash}, page 347, Vol. IV. 

(6) The carnal conjunction which occasions punish- 
ment is zing, or whoredom; and this, both in its 
primitive sense, and also in its legal acceptation, 
signifies the carnal conjunction of a man witha 
woman who is not his property, either by right of 
marriage, or of bondage, and in whom he has no 
erroneous property, because zina isthe denomination 
of an unlawful conjunction of the sexes, and this 
illegality is universally understood where such con- 
junction takes place devoid of property, either 
actual or erroneously supposed. The saying of the 
prophet “Avert ye punishmont by doubts” supports 
this. The Hidayah, Grady, page 182. 

This last sentence is not in the Grady but its 
original is to be found inthe Hidayah in Arabic. 

(7) But there is strong and marked difference 
asto the effect of evidence in Civil and Criminal 
proceedings. “The circumstances of the particular 
case” must determine whether a prudent man ought 
to act upon the supposition that the facts exist from 
which liability is to beinferred. What circumstances 
will amount to proof can never be a matter of 
general definition. But with regard to the proof 
required in Civiland Criminal proceedings there is 
this difference. that in the former a mere pre- 
ponderance of probability is sufficient, but in the latter 

. (owing to serious consequences of an erroneous 
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The Hanafis, however, in their zeal to give 
the benefit of doubt toa man accused of 
whoredom, enumerate the cases, in which 
the accused himself, irrespective of the mental 
state of the Judge, may feel doubtful whether 
the sexual intercourse of which he is being 
tried, is lawful or unlawful. They seem to 
think that if there are circumstances, which 
may create a doubt inthemind of the accused, 
the Judge ought to hold that the corpus delicti 
of whoredom ie not complete and to acquit 
him. On this basis they classify the circam- 
stances which, from the point of view, may 
create a doubt in a man as to a particular 
sexual intercourse. In the translation of 
the Hidayah the term “doubt” is ren- 
dered as “error” but I prefer to use the 
term doubt” which is the correct translation 
“shubhat’. A doubt may be 

(a) A doubt in the act, 

(b) A doubt in the woman (8). 


condemnation both to the accused and society), the 
persuasion of guilt must amount to “such a moral 
certainty as couvinces the minds of tribunal, as 
reasonable men, beyond all reasonable doubt.” Jt is 
the business of the prosecution to bring home guilt 
to the accused to the satisfaction of the minds of the 
Jury, but the doubt to the benefit of which the 
accused is entitled must be sach ag ratioual thinking, 
sensible men may fairly and reasonably entertain: 
not the doubt ofa vacillating mind that has nol the 
moral courage to decide but shelters itself in a vain 
and idle svepticism. They must be doubts which 
men may honestly and concientiously entertain.” 
Law of Evidence, Amir Ali and Woodrofe, 4th Ed. 
page 17, 

(8) Error in carnal conjunction is of two kinds, the 
first, error in respect to the act, which is termed 
Shubhat-Ishtibah, “or error of misconception” the 
second, error in respect to the subject, which is 
termed “Shoobha Hookmee,” error by effect or 
Shuhba Milk (erroneous property). The first of these 
distinctions of error is not established,nor understood 
but with respect to a man who mistakes an illegal 
carnal conjunction for legal, because Ishtibah signifies 
the man having carnal intercourse with a woman, 
under the supposition of the same being lawful to 
him, in consequence of his supposing something 
other than that which is necessary to constitute 
legality as affording an argument of such legality ; 
it is, therefore, necessary that this mistake should 
have operated in his mind in order to establish 
Ishtibeh, or misconception, and henco this species of 
error is not understood, except in the case of a 
person who is under such misapprehension. ‘The 
second species of error is established, where the 
argumente of the legality of carnal conjunction 
exists in itself bat yel practice cannot take place 
upon it, becduse of some obstacle; and this does 
not depend upon the apprehension or belief of the 
person who commits the unlawful act; whence this 
species of error is regarded in respect to all men, 
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In the first-class of doubt the woman is 
certainly prohibited by law; but the man 
labouriag under a fallacy supposes that 
sexual intercourse with her is lawful. One 
of the examples given is that the services 
of the slave girl of a wife are lawful to her 
husband and he may suppose that sexual con- 
nexion is one of her services and, therefore, 
lawful (9). | f : 
In this class of doubtthe punishment is only 
remitted when the accused pleads that by a 
fallacious reasoning he inferred that the sexual 
connexion was lawful. Tf he admits that he 
knew itto be unlawful he is punishable. 
It is to be noticed that as the woman in this 





that is to say, men who so conceive and also those 
who do not. And punishment drops in consequence 
of the existence of cither of these two species of error, 
on account of the well-known tradition. Hidayah 
Grady, page 182, 

Error in respect to the act exists in eight several 
situations, namely, with:— 

I. The female slave of a man’s mother. 

IL The female slave of his father. 

TIT. The female slave of his wife. 

IV. A wife repudiated by throe divorces, who 
is in her Iddat. 

V. A wife completely divorced for a compensation, 
and in her Iddit. 

_, VIL An Umm-i- Walid, who is in her Iddat after 
emancipation with respect to her master. 

VII. The female slave of a master, with respect to 
his male slave. 

VIII. A female slave, delivered as a pledge, with 
respect to the receiver of such pledge (according to 
the Rawayat-Sahih in treating of punishment) *, and 
it isto be observed thate borrower, in this point, 
stands in the same predicament with the receiver 
ofa pedge. The Hid«yah, Grady, page 182. 

And in all these situations the person who has 
carnal conjunction does nob incur punishment, 
provided he declare “I conceived that this woman 
was lawful to mo,” but if he should acknowledge his 
consciousness that the woman was unlawful to him, 
he incurs punishment. 

(9) That is the case of one who is doubtful whether 
sexual intercourse in a particular instance is lawful 
or unlawful, while there is no authority in the 
sources of law (Alsamaa) which supports lawfulness ; 
because he mistakes what is no authority for an 
authority, for instance when he supposes that sexual 
intercourse with the slave girl of his wife is lawful, 
because he supposes it to be one of her services 
which are lawful to him. In this class of cases the 
existence of doubt in his mind is essential. 

Tf therc is no doubt and the man is certain of the 
unlawfulness, there is no mistake inasmuch as there 
is no authority in the sources of law to establish a 
doubt in reality. Hence as there is wo mistaken 
supposition in him that the act is lawful, there exists 
no doubt at all. 

Fatahul-Qadir, Vol. V., page 33. 


* This is not in the Hidayah (Axabig). 
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class is certainly prohibited by law, sèxual 
connexion with her is whoredom and to 
say that a man may wrongly infer that sexual 
intercourse with her is lawful is incorrect; 
but in consequenca of the ignorance of liv 
being excusable in some cases, the Hanafis say 
that, in spite of the woman being certainly 
prohibited by law, a man may through a falla- 
cious reasoning infer that sexual intercourse 
with her is lawful. According to the maxim, 

Ignorantia juris non excusat” such erroneous 
reasoning cau be of no avail. 

In the second class the prohibition of the 
woman herself by virtue of some authority 
is said to be lawful (LO—a). A man accused of 
whoredom with such a woman is not punish- 
able even when he knows that sexual in- 
tercourse with her is prohibited. The 
reason advanced by the Hanafis for this 
rule is that the prohibition against the 
woman, owing to some authority, being 
doubtful, carnal connexion with her is not 
whoredom (sina) andhis knowledge or ignor- 
ance that carnal connexion with her is pro- 
hibited is, therefore, immaterial. 

A careful comparison of the two classes 
reveals that the distinction sought to be drawn 
between them turns upon the prohibition of 
the woman by law. If sheis certainly pro- 
hibited by law the doubt isin the act of 
sexual intercourse; but if the prohibition of 
the woman, in consequence of some anthor- 
ity, is doubtful, the doubt is ia the woman, 
Jaristically ‘the basis of the distinction is 
imaginary. Under the Hanafi law all the 
women in the world, with reference to each 
man, are:— 

(a) Those with whom sexual connection 
is prohibited by law. 





(10) A doubt in the woman (Shubhit Hubmia) 
takes place when there is an authority which 
negatives unlawfulness like the saying of the Prophet: 
“You and your property are for your father.” [n this 
caso it is immaterial whether he thinks the aes to bo 
lawful or knows it to be unlawful, because the doubt 
owing to the authority exists in reality, be is known 
to some one or be it unknown. Futhaul-Qudir, Vol. V, 
page 33. 

(10a) When a doubt is in the woman, the unlawful- 
ness of sexual intercourse with her (lit: ownership) 
in a sense is established and sexual intercourse with 
her ceases to be whoredom under all circumstances 
(i. e, whether the man knows it to be unlawful or is 
ignorant of its unlawfulness). This is consequence 
of the existence of the authority which negatives its 
unlawfulness, indepandently of the doube of tho 
man accused of it and of his conviction. 

Brhr-Raig, Volume Y, page 12, 


824, 
ATA MUHAMMAD Y, SAIQUE BIBI, 


INDIAN 


(b) Those with whom sexual connexion 
is not prohibited by law. A woman 
with whom sexual connection is 
doubtful in law is an impossibility. 
It is the man who may be doubt- 
ful but the law cannot. ‘“Doubt- 
ful” is a mental state of human be- 
ing and cannot be an attribute of 
a rule of law which must always be 
certain, What the Hanafis seem to 
mean, by drawing the distinction 
between the two classes, is that the 
state of the law on the snbject is 
such thabin the case of “a doubt 
in the act” no ordinary man, with 
ordinary care, can be doubtful as 
to the certainty of the prohibition 
of the woman and that in the case 
ofa doubt in the woman, an ordinary 
man with ordinary care can be 
doubtful. They have, however, 
choosen to state the rule in their own 
way and one in administerivg the 
Hanafi law is bound to take things 
as one finds them and cannot view 
them in the Hght of one’s own 
apprehensior. in Jurisprudence. “The 
Jaw,” as the Earl of Halsbury, L. C. 
rightly observed, “is not always 
logical,” [Quinn v. Leathem. (2) 1 be- 
cause human affairs are toa great 
extent governed by feelings (present 
or representative) and not by pure 
reason. I, therefore, take it for 
granted that under the Hanafi law 
all the women in respect to each 
man are divisible into three 
classes: 

(a) Women that are prohibited. 
(b) Women that are ‘unprohibited. 
(c) Women whose prohibition is 
doubtful. E 
I have predicated the terms prohibited” 
and “unprohibited” of “women”, inasmuch as 
the proposition “A woman is prohibited” has 
an important significance in the Hanafi Juris- 
prudence. . 
Instances of the women as to which the 
prohibition is doubtful are given in the 


Hidaya (11). s 
(2) (1901) A. O. 495 at p. 506; 70 L. J. P. C. 76; 85 
L. T, 289; 50 W. R. 189; 65 J. P. 703; 17 T. L. R. 749. 





(11) Error in respect to the subject exists in six 


situations ; namely with ‘ 
1, The female slave of man’s gon. 
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In consequence of the common element of 
sexual intercourse, the law of whoredom and 
the law of legitimacy being connected in the 
minds of the Hanafis, they discuss the effect 
of doubt in sexnal intercourse on legitimacy, 
immediately after discussing its effects on 
punishment for whoredom. They say that 
some kinds of doubt in sexual connexion, 
which are sufficient to entitle a man accused 
of whoredom to the benefit cf doubt, are also 
sufficient to establish legitimacy and lay down 
that if the doubt is “in the act,” and not 
“in the woman”, the issue is illegitimate and 
that if the doubt is “in the woman,” the issue 
is legitimate (12—a to e). 





2. A wife completely repudiated by an implied 
divorce, 

3. A female slave sold, with respect to the seller, 
before the delivery of her to the purchaser. 

4. A female slave Mamhoore (thab is, a slave 
stipulated to be given in dower to a wife) with 
respect to the husband, before scisin of her being 
made wife. 

5. A female slavo held in partnership with respect 
to any of the partner, 

6. A female slave delivered in pledge with respect 
ta the receiver of snech pledge, according to the 
Book of Pawnage. And in all those situations a 
person who has carnal connexion does not incur 
punishment even though he should confess his con- 
sciousness of such woman being unlawful to him. 
Cirady, page 183. 

(12) In a case of error of the second species, the 
parentage of the child is established in the man who 
has had such connexion, if he claim such child: but in 
acase of error of the first species the parentage of the 
child is not to be established in the man, notwith- 
standing his claim; lecanse in a case where the 
crror is of the first species, the acb of gencration is 
positive whoredom, although punishment be not 
incurred, on account of a circumstance which has 
reference to the man committing such act (namely, 
that of the illegality of the act being misconceived 
by him according to his apprehension of it); but the 
act of generation, in a caso of error of the second 
species, is not positive whoredom. 

Hamilton’s Hidayah by Grady, page 182. 

(12a) The first takes place in the case of a man 
who is in doubt, that is, a man who is in doubt whe. 
ther sexual intercourse is or is not lawful, while there 
is no authority which makes it lawful. He simply 
mistakes what is no authority for lawfulness for 
authority for lawfulness. For example he may infer 
from the lawfulness of the services of the slave 
girl of his wife the lawfalness of sexuxl intercourse 
with her. In this class a doubt in the mind of the 
man is necessary ond there is no error in the absence 
of doubt in his mind; because there is no authority 
which may? create a doubt independently of hig 
mental state. Consequently if he is certain as to the 
unlawfulness of the act there is no error and the 
second class which is shoh tt-hukto'yt takas placo 
gwing to the existence of an austhosity which nega- 
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The reason of the rule given by the Hanafis 
is that when the woman is certainly prohibit- 





tives the unlawfulness of the woman like the saying, 
of the Prophet: “You andyour property are for your 
father.” In this class of doubt it is immaterial 
whether the man supposes sexual connection to be 
lawful or knows it to bo unlawful, inasmuch as a 
doubt, in consequence of the authority, exists in 
reality, irrespective of the fact that any one knows 
it or does not know ib, (and punishment drops in 
both cases) because the tradition is general and 
includes both) i, e., the saying of the Prophet “Avert 
punishments by doubis.” (And parentage is estab- 
lished in the second) i. e., inthe case of doubt in 
the woman (when he claims the child) and is not 
established in tho first class though he claims it, for 
the actis positive whoredom ; because there is no 
doubt as to the unlawfulness of interconrse with the 
woman, (lit. of ownership), but punishmentis dropped 
by the mercy of God who forgives the error of the 
man. It is not dropped in consequence of the 
woman being unprohibited who is undoubtedly 
prohibited, and as the woman is undoubtedly 
prohibited parentage is not established, and for the 
. same reason probation is not incumbent, inasmuch ag 
there is no probation froin whoredom, Iatahut 
Qadir, Vol. V. p. 34. h 

(12b). There is no pnnishment when there is a 
“doubt in the act? provided the man is under the 
impression that sexual intercourse is lawful The 
reason why such an impression is necessary is that 
the ownership of and the lawfulness of sexual in- 
tercourse with the woman are absentin this class, 
Bahr, Vol. V. page 13. 

(12c) (Because it is purely whoredom) inasmuch as 
there is no doubt as to the unlawfulness of sexnal 
intercourse with the woman, and punishment drops 
by the mercy of God which has reference to the 
accnsed and not to the woman. And as there is no 
doubt in the unlawfulness of (sexual intercourse 
with) tho woman, parcntage-is not established and 
probation is also not incumbent, for thero is no 
probation from whoredom. Rad. Vol. ILL page 157. 

(12d) Parentage is established in cases of doubt 
in the woman provided the natural father claims iv 
and is not established in cases of doubt in the act 
though he claimsit, inasmuch as the act in the latter 
is whoredom pure and simple, alshough punishment 
drops for a fact which has reference to the man i e. 
a doubt in his mind. The act is not whoredom in the 
former inasmuch as there is “donbt in the woman.” 
Bhar, Vol. V. p. 15. ` 

(120) The doubt called shubhat-ishtibah is effective 
in dropping punishment, when the accused js 
actually in doubt. For instance if a party ab wv 
dinner is made to tako wine such of them as know 
it to bo wine are punishable, but those who do not 
know are not. Such doubt, however, is not sufficient 
to establish parentage, even when the natural 


‘father claims it and, to render probation incumbent; , 


because the sexual intercourse is positively whoredom 
and bars the establishment of parentage and the 
incumbency of probation although the punishment 
is dropped. The case of a donbt in the woman 
(shubha lukmiyah) is different; in whieh as punish- 
ment drops, so parentage is established and probation 
is incumbent, for the act is not positively whoredom; 
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ed, sexual intercourse with her is whoredom 
and that when the prohibition is doubtful 
sexual intercourse is not whoredom. 

In addition to the two classes of doubt, 
already stated, thereis a third class, which 
also makes the constitution of the corpus 
delicti of whoredom doubtful. It ig 
marriage. Inthe case before me, I am con- 
cerned with this class, I, therefore, discuss the 
following points relating to it:— 


(4). According to some Hanafis, the con- 
tract of marriage is not a distinct class 
(13—a). 

In_ order to save ‘complication, I shall 
treat the contract of marriage as a distinct 
class. 


(B) According to Abu Hanifa the con- 
tract of marriage is sufficient to avert 
punishment and the facts that the woman is 
not a “fitting subject of marriage,” and that 
the husband knows the marriage to be un- 
lawful are immaterial. According to the 
two disciples, the contract of marriage 
is sufficient to avert punishment only when 
the woman is a “fitting subject of marriage” 
and the husband is ignorant of the unlaw- 
fulness of the marriaga (14—a to e). 





becanse there is an authority which favours its 
lawfniness and makes the knowledge or ignorance on 
the part of the man immaterial, Kashf, Vol. T. page 343 

(13) Our doctors havo divided “doubt” into two 
classes: — 


(a) A doubt in the act which is also called 
shubhat ishti and shubhat mushabahat. It 
is an excnsable error for a man who is 
actually in doubt, through a fallacious 
reasoning, but not for a man who is not 
actually in doubt. 





(b) A donbt in the woman which is also called 
shubhat huh miyah and shubhat milk. Ib 
exists in consequence of some authority which 
makes the woman unprohibited. 

Fatahut Qadir Vol. Y p. 33. 

(13 a) And it (i. e. doubt) is of two kinds. This 
division is adopted by the anthors of the Wiyayahk and 
the Kanz, but iu tho Mah anl other works “doubt? 
is divided into three kinds, 

(a) In the woman. 

(b) In the act. 

(c) Due to the contract of marriage, 

The third kind of doubt cannot be ineluced in the 
second in which parentage is established and the 
culprit is not punished, though he confesses the 
knowledge of its nnlawfulness. 

(14) According to Abu Hanifa, a contract of 
marriage is a suficient ground of error, although the 
illegality of such marriage be nniversally allowed, and 
the man entering into such contract be sensible of 
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Hanafis are divided in opinion as to 
whether punishment according to the two 
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i ; 
disciples is to be inflicted in a marriage with 
any woman who is certainly prohibited or 





this illegality. With our other doctors, on the 
contrary, a contract of marriage is not admitted as 
legal ground of error, if the man be sensible of the 
illegality. „Tho effect of this difference of opinion 
appears in a case where a man marries a woman 
relatod to him within the prohibited degrees, as shall 
be hereafter explained, Grady, p. 183. 

(14) If a man marry a woman whom it is nob 
Jawfnl for him to marry, and afterwards havo carnal 
connexion with her, he does not incur punishment, 
according to Abu Hanifa, but if he be ‘at the time 
aware of illegality, he is to he corrected by a Tazeer, 
or discretionary correction. The two disciples and 
Shofai have said that he is Hable to punishment, 
when he marrios the woman being aware of illegality 
because as the contract has not been effected in regard 
to its proper subject, it is, of course, void, for here, 
the woman is not a proper subject of marriage, 
‘because the proper subject. of marriage, or of any 
other deed, is a thing which isa proper subject of 
the effects of such deeds; now one of the effects of 
marriage is the legalizing of the generation but as 
the woman is among those who are prohibited to 
tthe man, the contract of marriage wish her is con- 
sequently nugatory, in the same manner as a contract 
of marriage bebween man and man. Tho argument 
of Abu Hanifa is that the contract has taken place 


in regard to its proper subject, as the woman isa , 


proper subject of marriage, because the proper 
subject of any deed isa thing which admits of tho 
ends intended being obtained from it; now the end of 
marriage is the procreation of children, and to this 
every daughter of Adam is competent; the case, 
therefore, admits of the contract being engaged in 
with respect of all its effects, and of allits effects 
being obtained from it, bub on account of tho 
prohibition in the sacred text, the legalization of the 
generation is not obtained, and such being the case, 
error is occasioned, as error isa thing which is the 
appearance of a proof and not the substance of one, 
and as, in the present case, the man has perpetrated 
an offence for which the stated punishment or Auda 
is not appointed, Vazeer or discretionary “correction 
must be inflicted. The Hidayah, Grady p. 184. 
(14b) It is stated in the Muhit that doubt is of 
three kinds:— 
(a) Doubt in the act. 
(b) Doubt in the woman. A 
(e) Doubt due to the contract of marriage, for 
when a contract of marriage is entercd 
into, punishment drops according to Abu 
Hanifa, whether the marriage is lawful or 
unlawful, and whether there is a consensus 
of opinion on its unlawfulness or there is 
not and whether the man knows it to be 
~ unlawful or is ignorant thereof. According 
to the two disciples, when a man contracts 
a marriage which is . unlawful according to 
all, there exists no doubt and he is 
punished if he knows tho unlawfulness, 
Chatlpi, p. 497. 
(146) The co-habitation which causes punishment 
is whoredom. : 
(Kaf). If it is absolutely unlawful, punishment 
is necessary and if a doubt as to its unlawfulness 


is possible, punishment is not necessary (Aazi Khan), 
A doubtis that which makes some fact look like a 
real fact while in reality it isnot. Doubt is of 
various kinds: 

(a) A doubt in the actwhich is also called 
shubhat ishtibah. It happens when a man 
mistakes what is no authority (to prove 
lawfulness) for an authority for it. A man 
who is really in doubt may take advantage 
of his doubt. Ifhe-pleads that he thought 
that the ach was lawful, he will not be 
liable to punishment, but if he does nob 
plead so, he will be punished. 

A doubt in the woman which is also called 
a shubhat hukmiyah. It happens when there 
is some authority to prove that the woman 
is unprohibited, but which authority for 
some reason cannot be acted upon. An 
accused man can take advantage of such a 
doubt independently of his knowledge or 
| ignorance of the unlawfulness. Punishment 
drops in both classes of doubt and parentage 
is established in the second class if he claims 
the chilé, but not in the first, although he 
claims it anda proper dower is to be paid, 
A doubt due to marriage. When a contract 
of marriage takes place, punishment accord- 
ing to Abu Hanifa drops, be the contract 
lawful or unlawful, or be it unlawful accord- 
ing to all or according to some. It is also 
immaterial that the man knows itto be 
unlawful or does not know it to be so. 

According to them (the two disciples), if 

the marriage is unlawful in the opinion of 

all the lawyers, there.can be no doubt and 
the man is liable to punishment, if he 
knows it to be wnlawful; otherwise not, 

Alamgiri, p. T47. 3 

(144) Third, semblance in the ‘contract, or 
shoobhfee'l akd, and wherever a contract of marriage 
has taken placo, whether itbe lawful or unlawful, 
and whether the illegality be one on which all are 
agreed, or with respect to which there is some 
difference of opinion, and whether the party be aware 
of the illegality or not, he is not liable to the hadd, 
according to Abu Hanifa, but according to his two 
disciples, when the marriage is one that is generally 
admitted to be unlawful, there is no shubha or 
somblance of right, and the party is liable to the 
hudd,if he was aware there is none, though other- 
wise he would be exempted. It follows, thereforo, 
that in the opinion of Abu Hanifa connection under 
any contract of marriage is not zina, and that in the 
opinion of his disciples, whenever a contract of 
marriage is universally allowed to be unlawful, 
connection under itis zina, Baillie p, 2. 

(1-46) There is also no punishment by a donbt due 
to the contract i. e., the contract of marriage accord. 
ing tohim (i. e, Abu Hanifa’, for example in 
sexual intercourse with a mahram that a man 
marries. Thé disciples hold that if he knows 
unlawfulness he shali be punished. The fatwa ag 
stated in the khulasa is according to the opinion of 
the two disciples, bus in all the commentaries 
preference is given to the opinion of Abu Hanifah 
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whether it is to be inflicted only when he 
marries one of such women as are permanent- 
ly prohibited (15—a). On principle, I see no 
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as said by Qasim in his Tashih and, thorefore, it is 
better to give fatwa according to his opinion. It is 
stated in the Quiistani from the Afuzamarat that 
the fatwa should be according to the opinion of tho 
two disciples. The view of the anthor of tho Fatah 
is that the doubt due to the contract of marriage 
falls under the category ofthe doubt in tho woman 
in which parentage is established. Rudd-ul-Muhtar 
onthe margin of Dur-ul-Mukhtar, Vol, V, p. 158. 

(15) It is stated in some commentaries that by the 
marriage of one with whom marriage is unlawful, is 
meant the marriage with one of the maharim, with 
the wife divorced three times, with the wife of 
another, with the wife of another while sheis 
observing iddat, with the fifth wife, with the sister 
of the wife who is observing iddat, with a Majustyah, 
with a slave girl ona free woman (the rule as to the 
marriage of a slave girl without the permission of 
her master is the same’, or with a woman without 
witnesses to the marriage, In all the above cases, 
punishment is not to be inflicted according to Abu 
Hanifa, although the accused admit that he knew 
that the woman was prohibited to him. According 
to them, he is punished if he knows the uniawfulness; 
otherwise not. After this, the commentator says:— 
The two disciples hold that when the women is not 
permanently prohibited, there is no punishment. 
“This shows that there are two conflicting reports 
regarding the view of thetwo disciples. According 
to the Kafi, when a man marries a slave girlon a free 
woman, or marries a Majusiyah, or aslave girl with- 
out the permission of her master(the rule is the same 
when a slave marries without the permission of his 
master), ali- are agreed that punishment drops. 
According to the commentator alluded to, there isa 
difference of opinion in the above c\ses between tho 
two disciples and Abu Hanifa, their view according 
to him being that the accused isto be punished. The 
commentator has also added what yoa have heard. 
The absence of carefulness in the language (in which 
he hasstated the law) is evident. It is to be noticed 
that the reason (that a doubt whichaverts punishment 
disappears according to them only when all the 
lawyers aro agreed that the woman is permanently 
prohibited), given in the Kafi by Hafiz-ud-din for the 
dropping of punishment, when a man marries a 
adcajusiyah or others mentioned along with her, shows 
that if he marries the wife of another or any other 
woman mentioned along with her, he isnot punished, 
jnasmach as a prohibition regarding the wife of 
another is limited to the continuance of her marriage 
with her husband, including the probation period 
just as the prohibition of a Majusiyah lasts so long. 
as her religion lasts and it disappears when she 
accepts Islam and in the same way the wife of 
another if divorced isnot prohibited after the passing 
of the probation period. The reasoning also shows 
that there is no punishment according to them save 
when ove marries one’s own maharim. Probably 
this latter is the view of the two disciples. Those, 
who can be relied on in their reports and writings 
like Ibn Munzir, have stated the same, Fatahul Qadir 
Vol. V, p. 41. 
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reason for such a distinction. Prohibition 
against a woman, as I shall show later on, 
takes away from her the character of being a 
“fitting subject” of marriage and renders 
the contract of marriage with her void. 
In these circumstances, there can be no ground 
for any distinction between the so called tem- 
porarily and permanently prohibited women, 

(0) The contract of marriage, in the 
opinion of Abu Hanifa, creates a “doubt in 
the woman” and hence as soon as a marriage 
takes place, sexual intercourse with her ceases 
to he whoredom and punishment for it drops, 
in spite of the fact that the man knows the 
woman to be certainly prohibited, and the 
marriage to be unlawful. In the opinion of 
the two disciples, ib creates a ‘doubt in the act” 
and sexual intercourse with her, therefore, 
ceases to be whoredom only when the woman 
isa “fitting subject of marriage” (16). 

The corflict of opinion between Abu Hanifa 
and his two disciples turns upon the meaning 
to be assigned to the expression “a fitting 
subject of marriage”. 

According to Abu Hanifa, the legal fitness 
of a woman for marriage with some body is 
sufficient to create a doubt in the corpus 
delicti of whoredom. According to the 
two disciples, the legal fitness of the woman 
for marriage with the man in question is 
essential (17—a). 





(15a) The author implies that if a man marries 
tho wife of another, or his wife while observing 
probation, or hisown wife whom he divorced three 
times, or a slave girl on a free woman, or marries a 
Majusiyah, ox a slave girl without the permission of 
her master, (the law is the same when a slave 
marries without his master’s permission), or marries 
five women in one contract, or marries two sisters 
in one contract and co-habits with both, or with the 
one married last (when the contracts of marriage are 
successive), there is no punishment for sexual 
intercourse with the one married first. there is no 
punishment according to all. The reason aecarding 
to Abu Hanifa is evident. The reason according to 
two disciples is that the doubt is negative only in 
those cases in which all the lawyers are agreed that 
the woman is prohibited permanently. Dud, Vol. 
V, p 17. 

(16) The legal result of the doubt due to marriage, 
according to the Imam, (Abu Hanifa), is that of the 
doubtin the woman, and according to them that of 
the doubt in the act. Radd, Vol. IIT, p. 159. 

(17) The basis on which the conflict (between Abu 
Hanifa and his two disciples) rests is whether the 
marriage docs or does not create a doubt. In 
their (the two disciples and others) opinion it creates 
no doubt as has already been stated. In the opinion 
of Abu Hanifa, Sufyan and Zufar, it does create a 
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(D) The rule, according to the two dis- 
ciples, as already stated, is that if the man 








doubt. The genesis of doubt depends upon the 
woman being or not being “a fitting subject of marri- 
nge”, In their opinion she is not a fitting subject 
of marriage, fora fitting subject of marriage means 
n woman he can lawfully marry and the woman in 
question is one of his maharim, a marriage withwhom 
under all circumstances is a marriage in form only 
and with one, who js nob “a fitting subject of 
marriage’ and that marriage is like a marriage 
between man aud man, In his opinion the woman is 
“a fitting subject of marriage”, beeanse thut means 
not a fitness for a lawful marriage, but a fitness for 
the onds of a marriage i.e., procreation and sucha 
fitness exists owing to which some one celse may 
marry her. Fatah, Vol. V, p. 42. h : 
(17a) That is, there is no punishment, according 
to Abu Hanifa, when a man marries a woman 
prohibited to him and co-habits with her, and they 
(the two disciples) say he is punished, when he knows 
that (1.e., unlawfalness), because the marriage 1s ono 
which had not taken place with a woman who isa 
fitting subject of marriage, and hence itis no marriage 
at all, and is like a marriage between two males, 
his ig due to the fact that sexual intercourse can 
only be lawful when the woman is legally “a fitting 
subject of marriage” and the legal effect of a marriage 
is the lawfulness of sexual intercourse, and as tho 
woman is one of those who are prohibited, a marriage 
with her canuob make sexual intercourse with her 
lawful. ‘Phe reason for Abn Hanita’s view is that 
the contract of marriage is formed with a woman 
who is “a fitting subject of marriage”, which expres- 
sion means that she is “a fitting subject for tho ends 
of marriage”, and every daughter of Adam is fit for 
procreation, which is tho end of marriage. ‘1 has 
being so, in a marriage with a woman, who is pro- 
hibited, all the legal result of a valid marriage should 
follow and though owing to the prohibition by the 
Jaw it falls short of making sexual intercourse lawful, 
yet ir creates a doubt, because a doubs makes somes 
thing appear tobe another while that ix not so in 
reality. The basis of the conflict isr- Does such a 
marriage create a doubt or does it not? Tho answer 
depends on:—Ts the marriage contracted with a woman 
who is a “fitting subject of marriage” or with ono 
who is not? Inthe opinion of Imam (Abu Hanifa), 
the marriage is contracted witha woman who is a 
“Atting subject of marriage”, for the fitness does not 
mean that a marriage with her makes sexual inter- 
course lawful, but means that the woman is fit for 
the end of marriage, de, procreation and such a 
fitness doos exist. Jenee some other man may 
lawfully marry her. In their opinion the marriage 
is contractod with a woman who is not a titring 
subject of marriage” ‘because’ “a fitting subject of 
marriage” means a woman with whom sexual inter- 
course becomes lawful by marriage. This does nob 
happenin a marriage with a prohibited woman who 
is prohibited under all cirenmstances, What happens 
in marrying her is the form of marriage and nota 
realone. Nome reflection will show that in dealing 
with fitness for marriage they look at it from different 
points of view. Those who say she is not “a fitting 
subject of marriage” mean that she js not so with 
reference to the husband in question, tê, she is not 
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knows that the marriage is unlawful, he is 
punishable fur whoredom. This implies, as 
has been stated by some, that if a man is 
ignorant of the unlawfulness of the marriage, 
he is not punishable. His ignorance of the 
unlawfulness cf the marriage may be due to 
the ignorance of the fact that the woman 
belongs to one of the nine classes which are 
prohibited under the Hanafi Jaw, or it may be 
due to the ignorance of the law that a 
marriage with the woman is unlawful, though 
the fact that the woman belongstoa prohibited 
class is known. The Hanafis, in consequence 
of excusing the ignorance of law in some 
cases, have taken no notice of this improtant 
distinction. The language, in which the view 
of the two disciples, on this point, has been 
couched by Kazi than and others, leaves, 
however, no room for doubt that it is the 
ignorance of the fact that the woman 
belongs to a prohibited class, and not the 
ignorance of the law on the subject, which 
averts punishment (18—a and b), 


a fitting subject of marriage with this particular man. 
Itisfor this reason that they say thab she cannot 
become lawful by marriage to the man in question, 
there being no doubt thatshe may become lawful to 
some one clse by a marriage. The Imam Abu Hanifa, 
in calling her a “fitting subject of marriage”, intended 
to say that she was a fitting subject of marriage in 
the abstract, and not with reference to the man in 
question. It is for this reason that ho says that she 
is fit for the end of marriage, ie., procreation. This 
is not inconsistent with the view of jurists that 
prohibition ogainst marriage with makaria means 
that they are not fitting subjects of marriage, nor 
with the view of the lawyors that a woman as one 
of the daughters of Adam who is not prohibited isa 
fitting subject of marriage, for the jurists mean that 
a fitness for marriage with a particular man is 
negatived. You know that Abu Hanifa only says 
that she is a fiiting subject of marriage in the 
abstract, and not with reference to the particular 
man. Thelawyer, Abu Laith, follows the view of 
the two disciples. He says in the’ Wagiat:—“We too 
followed their view”. It is stated in the Khulasah 
that the seers is avsording to their view, and 
the reason for the preference is that a donbt is 
possible only when the Jawfulness of sexual intor- 
course is possible in any way, becanse the doubt 
is asto whether sexual intercourse is or is not lawfal, 
but the lawfulness of intercourse with her is not 
proved inany way. Had she beon unprohibited in 
any way, co-habitation with her wonld have established 
iddat and legitimacy. Bahr, Vol. V, pp. 16, 17. 

(15) When £ man marries a woman related to him 
hy blood, who is prohibited to him suchas mother, 
daughter, sister, paternal or maternal aunt, or 
marries the wife of his father or his son and co-habits 
with her, he is not Hable to punishment according to 
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Kazi Khan, in stating the rule asto a marriage 
with another's wife, uses the language which 
clearly shows that the distinction turns upon 
the mistak> of fact, See No. 40e. 

The reason why the role is laid down in 
affirmative form is to cover the case of a 
new convert to Islam, who may be excused 
for the ignorance of law as well as for the 
ignorance of fact. 

(H) One of the results of the conflict of 
view on this point, between Abu Hanifa 
and his two disciples, is the diversity of 
opinion in Hanafi lawyers. ‘tome hold that 
the fatwa, in punishing a man for whoredom, 
is to be accurding to the view of Abu Hanifah 
and others hold that is to he according to the 
view of the two disciples. See No. li a. Ifthe 
consequences of the diversity of opinion 
between Abu Hanifa and his two disciples 
were confined to the administration of the 
law of erimes, it would be unnecessary for 
me to state that preference is to be given to 
the view of the two disciples, but as it affects 
the law of legitimacy, I have to point ont 
that according to the practice of the Courts 
in British India, the view of the two disciples 
is to be preferred in this case (19) 


Abu Hanifa and has to pay her dower whatsoever it 
maybe. Abu Yusuf, Mohammad and Shafai say 
that if he knows that sheis a prohibited Llood relation, 
he is punished, and has to pay no dower, but if he 
does not know that she is a prohibiced blood relation, 
he has to pay her dower but there is no punishment. 
Eazi Khan, p, 883. 

(184) Ifa man marries a woman so related to him 
hy blood as is prohibited to him, such as mother, 
daughter, sister paternal or maternal aunt, or 
marries the wife of his father or of his son and 
coshabits with her, he is not Hable to punishment, 
according to Abu Hanifa and has to pay her dower 
whatsoever it may be, Abu Yusuf, Mohammed and 
Shafai say thet if he knows her tobe such blood 
relation of his as is prohibited, ho is liable to punish- 
ment, but has not to pay her dower, and if he does not 
kuow that she is such a blood relation of his ax is 
prohibited, he has to pay her dower, but there is no 
punishinent. Agqarvi, Vol. L, p. Tol. 

(185) Wheua man marries a woman related to him 
by blood who is prohibited, such as mother, danghter, 
sister, paternal or maternal aunt, or marries the wife 
of his father or of his son, and co-habits with her, he 
ja not Hable to punishment, in the opinion of Abu 
Hanifa but has to pay her dower whatsoever that 
may be, Abu Yusuf, Mohamined and Shafat say:— 
“Tf lhe knows that she is such a Ujood relation as is 
prohibited, he is liable to punishment, put there is no 
dower. If he does not know (that she is such a blood 
relation), he has to pay her dower and there is no 
punishment”, Fatahul Muin, Vol. I, p. 361, 

(19) Jt isa general rule for the interpretation of 
the Muhammiadan Law that, in cases of difference of 
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In addition to the seitled practice, the view 
of Abu Hanifa, with all humility to the great 
founder of the Hanafi School, is based on 
unsound reasoning, In trying a man accused 
of whoredom, a Judge is to look to the fact 
whether the woman with whom he had 
sexual connexion is or is not prohibited to 
him. He cannot go into the question that 
the woman is not prohibited to some other 
man. That fact is quite irrelevant and can 
have no possible bearing onthe guilt of the 
accused, Further the “Htness for the ends of 
marriage, / e. procreation’ ‘see 69 a) is 
simply a physical fitness and the Judge has 
to confine himself to a legal fitness in respect 
of the accused before him. 

(F) A corollary of the two disciples’ view 
is that a marriage with n woman certainly 
prohibited by law does not take sexual juter- 
course with her out of the category of whore- 
dom and is not, therefore, sufficient to 
legitimatize ils issue. Their is expressly 
stated in the Alamgird, the Ruddal Muhtar 
and the notes by the author of Ruddul Muhtar 
on the Bahr-i-Raty (29 --a and b). 

The texts quoted in note (20) include the 
corollary of Abu Hanifes view and I feel 


opinion among the juris-consults, Imam Abu Hanifa 
and his two disciples, Kazi Abu Yusuf and Iman 
Mohammad, the opinion of the majority must be 
followed, and in application of legal principles ty 
temporal inatters the opinion of Qazi Abu Yusuf is 
entitled to the greatest weight. Abdel Keri, 
Salimu (i). 
(20) Al-Rem/i in the chapter on dower reporta 
from Felid “According to him {Abu Hanifa), 
parentage is established. (When one marries one's 
own Maharim) and it is staced, in the Maman? 
Fotara "Tf a man marries a thrice divorced wife 
of his, while he aud she know that the marriaro ig 
fasid and she gives birth to a elild, he is net, as is 
stated in Hari, Hable to punishment, according to Abn 
Hanifa aud parentage is usrablished, The two 
disciples hold a coutrary view. The caso is the same 
if he marries his own Mehurim, Baby on the marein, 
Vol, Y, page 172. j 

(204) Ifa Mohammadan marries his own Mahar 
and they give birth to children, parentage is estab- 
lished aceording to Abn Hanifa, they taking a 
contrary view. This is based on tho fact rhat the 
marriage according to Abn Hanifa is fevd while 
according to them it is bati, AMamgyiri, Yol. J, page 
5M), ° 

(20b) This is supported by what is reported by {ls 
Reinli in the Chapter on Dower trom Al-Aini and the 
Majmenl Fatawa that parentage is established accord. 
ing to him (Abu Hanifa) they (the two disciples) 
holding a contrary opinion, Ruddud Mohtar, Yol 
IIL, page 159. 


(i) 8 A. 148. 


v 


830 
ATA MUHAMMAD V. SAIQUL BIBI. 


constrained to remark that ib cannot be ac- 
cepted as good law. The proposition that a 
farce of marriage with one’s own mother, 
sister, or daughter, or with the wife of one’s 
own neighbour, with a perfect certainty in 
the mind of the man that the woman 1s 
undoubtedly prohibited by law, and that the 
marriage is clearly unlawful, establishes 
legitimacy, is against the purity of the family 
life and the decency of sexual relations. 
Mohammadans will be stariled to learn that 
such is the rule of their Divine Daw of 
Marriage. Moreover, the complicated relations, 
by blood atid by marriage, will render the law 
of inheritance a mass of confusion. , 

It follows from the above discussion, that 
if the farce of marriage with a woman, cer- 
tainly prohibited by law, | is to ba designat- 

6 . * 
ed by the sacred term marriage,” ib must 
be called a butt (void) marriage ie, a 
marriage which is nugatory and ereates no 
legal results (21—a aud b). ee 

This leads me to the third position z.e., 
that there is a distinction between a batil (void) 
and a fasid (invalid) marriage (22), The 
term batil when applied, by the Hanafis, to a 
secular legal transaction, denotes that no 
legal results flow from it, while the term 
fasid denotes tbat the transaction is not ab- 
solutely devoid of legal effects (23). 
™ (21). The term “batil”? means a marriage, the 
existence and non-existence of which are alike and 
henec a marriage withthe maharim does not establish 

arentage and Iddat. Radd. Vol. I, page 359. 

(21a) It will bo stated in the Chapter on iddat that 
there is no iddat ina void marriage. Redd, Vol. I, 
page 859. È l | 
: (210) There is no iddat in a batil marriage, Pith, 

1. II, page 359. o , 
e ia meaning of tho term “roid”, when applied 
to devotional matter «badet is that the act abadat ig 
not sufficient to exonerate the man from doing it 
again. When applied to secular transactions * # * 
#3 æ jt means that no juristic results follow froma 
void transaction and that they are not causes of 
legal incidents like a valid transaction, The term 
fasid is synonymous with batil according to Shafais 
and both of thom mean the sino thing. According 
to our doctors fasid is a third class distinet from vord 
(batil) as wellas from valid (sahih) and means that 
svhich is lawful in essence and nnlawful as to its 
quality. Kashf., Vol. T, pp. 863-859, 00 , 

(23) Sometimes the term valid (sahih) is used in 
contradistinction to batil. When we call a thing 
valid (sahih, we mean that it is lawful both in its 
essence ag well as it isin quality; the case being 
otherwise with bati? which is unlawful beth in its 
essence and in its quality and with fusi? which is 
lawful in its essence and unlawful in its quality. 


Kashf, Vol. 1, page 359. 
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The Hanafis have lost sight of the distinc- 
tion and have applied the terms batil and 
fasid to defective marriages indiscriminately 
(24—ua). Some Hanafis have gone the length 
of stating that there is no distinction between 
void (batil) and invalid (fusid) marriages. 
(25—aandb). Theinterpretation putby Chalpé 
on the use of the terms batil and fasid in the 
Hidaya is more satisfactory than the one 
put upon it in the Fatahul (Qadir (26). 


(24+) And nothing becomes payable as dower, be 
one fixed or not, without co-habitation in a fasid 
(invalid) contract of marriage, that is, in a batih 
(void) contract for the reasons, which have already 
been stated, for example a marriage with women 
who are prohibited permanently or temporarily, or 
with a woman who compels him to marry, or a 
marriage without witnesses or with a slave girl on a 
free woman, or with a woman who is observing 
iddat. Lubab, Vol. 11, page 355. 

(244) And nothing i e the fixed dower or the 
proper dower, or the present, Qnutat), or iddat, or 
maintenance is due without co-habitation in a 
fasid marriage, like the marriage with those who 
are prohibited permanently or temporarily, or with a 
woman who compels Jim to marry her, or a marriage 
without witnesses, or with a slave girl on a freo 
woman, or with one who is observing idat. Majmaul 

* Anhar, Vol IL, page 355. 

(25) Ina former place he stated fasid, and there 
ig no difference between a bahil and a fasid marriage 
contrary to sale. Patahel Qadir Vol. LU, page 147. 

(252) He stated fasid in the past two cases and 
batil here although the torm fasid here means batil. 
Fatahul Qadir Vol. If, page L47, 

(25b) The terms batil and fasid in devotional 
matters are synonymous as well as in marriage. 
They, however, say that a marriage with the maharun 
is fasid according to Abu Hanifa, and hence there 
is no punishment, and it is void according to them 
and hence he is punished. Regarding a marriage with 
mahaim, itis statel in the Jamin! Fusailan that 
it is void (butil) according to some and that punish- 
ment drops, by reason of a doubt in the act, aud 
that it is fasid according to others, and that punish- 
ment drops by reason ofa doubt due to marriage. 
ulshbah, page 256. 

(26) The author prefers the view that a marriage 
without witnesses is void; because it is stated in the 

vehayah, a commentary of the Hidayah, that Fakhrul 
Islam mentioned in his Muhsoot that when a contract 
of marriage is said to be fasid, the meaning is that 
itis badd. If you say, why docs the author of the 
Hidayah call some marriages, as marriage with tho 
prisoner of war, or witha woman who is preguant 
from whoredom “fasid” and others, as marriage with 
an On-i-walad, who is pregnant, ‘batil ? 

Ireply that the language used in the Nihaya 
indicates that a marriage, regarding which there is a 
difference of epinion as to whethor it is valid or batil 
and which in the opinion of the author of the Hidayah 
is batil, has been called fasid, such as marriage with a 
woman pregnant from whoredom, which, according to 
tho report of the Nawazil, is valid, or as marriage 
with a prisoncr of war, which, according to the repert 
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Tn the Bahr, a distinction between a Latil 
anda fasid marriage is noticed (27) and the 
author of the Raddul Muhtar Las seen the 
necessity of drawing a distinction between 
them (28). 
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of Hasan from Abu Hanifa, is valid. Every marriage 
regarding which there is no report that it is valid 
has been called by the author of the Hidaya to be 
void. He has done this to show the distinction 
between the two classes of marriage. It is stated 
in tho Fusul Astroshani that there is a difference of 
opinion ag to marriage with one’s own maharim. It 
is said by some to be fasid, and heneo some of the 
legal results of marriage follow. Itis said by others 
to be void and hence no legal results follow. Tho 
above statement shows that just as there ix a dis- 
tinction between a roid and an invalid gale, so there 
is a distinction between a voil and an invalid 
marriage, Chalpi, page 297. 

(27) It is stated in the Mujtaba that co-habitation in 
every marriage, regarding the validity of which there 
is a difference of opinion amougst the learned, like a 
marriage without witness, causes uddat but that 
there is no idda? ina marriage with another’s wife, 
or his divorced wife who is observing fddat, if he 
knows her to be such, for noone holds that marriage 
with her is lawful,and hence it is not formed at 
all, It follows that there is a distinction between a 
batil and a fasid marriage for the puposes of ddat, 
and hence punishment is necessary if the man 
knows it to be unlawful. (Quatyah), Bahr, Vol LV, 
page 156. 

(28) The expression, “e. g. witnesses,” aud similar 
to it, is the marrying two sisters at once, and 
marrying a sister during the iddat of another sister, 
and marrying a woman who is observing her iddat, 
and (marrying) a fifth wile during the fddat of the 
fourth wife, and (marrying) a female slave upon 
a free woman. And the Mxhit (giving au instance of 
an invalid marriage) says: “A zi marries a 
Muslima woman ; separation shall beeffected between 
them, because the marriage is an invalid or fasid 


marriage.” “The apparent inference from the 
language in the Muhit is that they shall not be 


subjected to punishment (or kad@): and that nusab is 
also established from that marriage; and that ‘ddat 
will also be established if he has had intercourse. 
1 (that is, the author of the Raddul Mukhtar) say 
that the commentator (that is, the author of the 
Dur-rul Mukhtar.) who has written the commentary 
on the Temeirul- Absar shall presently state towards 
the end of the section dealing with the establishment 
of nasab, whilst qnoting from the Bhima Faotawn, 
that “Ifa Kagir marries a Muslema woman, and the 
woman gives birth toa child by him, the »øsab shall 
not be established from him, and iddat shall not be 
obligatory on her because the marriage is void (or 
batil); and this is an express statement, and, there- 
fore, is to ke preforred to an inference (from tho 
above quotation from the Muhit). This thou shovldst 
understand. ü 
And the object (of the author of the Darra? Midhtar 
in citing the passage from the Mujmaul Fatawa) is to 
show the difference between a fasid and a batil 
marriage. But in the Fatah, just previous to hig 
p disquisition on the Mutah marriage, it is laid down 
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The view that there is a distinction between 
a batil and a fasid marriage is undoubtedly 
correct; because a marriage under the Hanafi 


that “there is no difference between them in marriage 
but thereis in sale. Yes, in the Buzzasiah, two views 
are reported onthe question whether the Nikah of 
the maharim is fasid ov batit,? 

And it is clear that the meaning of bet? is a 
marriage, the existence of which is like its nou. 
existence, and for this reason nasab js not established, 
nor iddat in the marriage with the mabariu, as will 
be known in what is to come in (the chapter of 
hald (or Punishments) and in this place (that is, 
in the place where aikeh fusid is dealt with), the 
Koshistani has explained fis ly beti, aud he hag 
brought forward asan instance of it the marriage 
with maharin and compulsory marriage on behalf of 
the womanand amarriage without witnesses: and, 
as regards the compulsion being conditioned on 
behalf of the woman, I have already written a 
disquisition on it in the carly portion of the (book on) 
marriage, a little before the expression of the author 
(of Dureul Mukktar on Tamin? Absar) and it is 
a condition that two witnesses shonld be present, 

And it will presently come in the Chapter on 
tddat, thereis no iddalin a marriage whieh is batih, 
And itis stated in this place in the Bebr (that is, 
Bah ul Raiq) from the Mujtule that “Sexual inter. 
course in every nikah as regards the validity of which 
the learned have differed as, for instance, a marriage 
without witness, makes didat obligatory. But in tho 
marriage with a woman, who is already the wife of 
another, or who is in the dda? of a different man, 
sexual intercourse does not make iddet obligatory 
if the husband knows that the woman is the wife of 
another or is in the iddat of a different man, because 
no lawyer has held such a marriage to be valid and, 
therefore, the marriage shall not be -lcemed to have 
been contracted ab all. And he (the author of tho 
Buhr) says, it is, therefore, that a dirtinetion must 
be observed between ajusid and a butil marriage in 
the matter of (the observance of) the iddat, and it is 
for this reason that punishment (add) is inilicted 
if the husband is aware of the wilawfulneks, because 
sexual intercourse in such a marriage is wian, as is 
laid down in the Quniyah and other books.” 

And the result is, that there is no difference be- 
tween a jfesid and a batil marriage in ma‘ ters other 
than of iddat; but as regards the fiduf thy difference 
is clear, and, therefore, to the expression wisel by tho 
Bahr “and the marriage with a woman who is 
observing her iddat from another man” $ should bo 
added the condition “when the husband, does not 
know that she is metadda,” 

But what is in the Mujtabu, “as for instface, bs the 
marriago of two sisters,” at once makd's the rule 
laid down by the Bahr opento an objectiqyn; because 
it is quite clear that no lawyer holds such’ a marriage 
to be valid. But vou must consider tJ 16 reason of 
the condition at cence (in the Mujtaba ). And it is 
clear that bringing together is in the /contract and 
not in the ownerships of enjoyment; Foecause if (in 
the case of mariage of two sisters)}f one contract 
follows the other contract, then / the subsequent 
contract is Latil absolutely, Raddful-Muhtar, Vel. 
JI, pages 859-860, 
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Jaw is a Civil contract, (29) and as such is 
necessarily divisible into valid (sahih) and 
defective (ghair sahih), which is sub-divisible 
into void (batil) and invalid (fastd.) 

The proposition that there is no distinction 
between butil and fasid marriages admits of two 
interpretations. 

(a) According to Abu Hanifa, all 
defective marriages are fustd with- 
out distinction between batil and 
fastd, See Nos 20 and 20a. 
According to the two disciples, 
there is no distinction between a 
batil and a fasid marriage for drop- 
ping punishment; but there is a 
distinction between them as to their 
legal incidents of a civil nature. 

This is evident from the fact that the 
Flanafis. in spite of the indiscriminate appli- 
cation of the terms butil and fasid to defective 
marriages, are agreed that according to the 
two disciples, the issue ot a baki] marriage is 
illegitimate (30a). 

As I adopt the view of the two disciples, 
it becomes necessary for me to state the 
objective condition which differentiates a 
balil (void) from a fasid (invalid) marriage, 
The requisites of a valid marriage are set out 
in Balle (31). 

(29) Marriage is a contract, that is to say, is efect- 
ed and legally confirmed by means of declaration aud 
consent both expressed in tho preterite. ‘The 
Hidayah by Grady page 25.’ 

“Marriage is a contract; ..... dai athe pillars of 
marriage asof othercontracts are Ljab-o-Kobvol, or 
declaration and acceptance,” Baillie, page + The 
same proposition has been set forth in Abdul Kadir 
v. Salima. f (i) 

(30) If an infidel marries a Mohammadan 
woman and she gives birth (to children) by him, 
parentage jis not established for the marriage is void. 
Radd-ul-Merhtar, Vol. II. page 650. 

(8004) 1f i. Muslim marries his own maharim and 
they give birth to childron, nasab is established in him 
according fo Abu Hanifa, they holding a contrary 
view. Thd reason of the conflict is that such a 
marriage ish fasid in the opinion of Abu Hanifa white 
it is wid inf their opinion. dlamgiri, Vol. |, page 549. 

(31). here are several conditions or requisites of 
contract of {marriage ; among which are the follow- 


(0) 


ing :— 
1. Undo standing, puberty, aud freedom in the 
contracting jy artics ; (a) with this difference between 


the conditions +, that the first of them is essential, for K 






marriage cam ot be contracted by an insano person, 
or a boy (L) Without noderstanding ; but the other 


(a) Whether the persons to be united, or 
guardians or agdynts acting on their behalf, 
(b) Rubu, A F youth under puborty, 
majority agcordinggs to Muhammadan Law. 


which is 
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The text simply states in an affirmative 
form that the presence of certain conditions 
is essential for the validity of a marriage. It 
does not lay down the consequences of the 
absence of those conditions on a marriage, 
and does not, therefore, draw a distinction 
between the conditions of constitution and 
the condition of validity. With reference to 
the effect of their absence on a marriage, a 
distinction is io be drawn and they are to 
be grouped as follows:— 

(a) Fitting subject of a 
marriage, 
(b) Certain formalities, 


lawful 


two are required only to give operation to the con- 
tract, for the marriage contracted by a boy of un- 
derstanding is valid though dependent for its oper- 
ation on the consent of his guardian and that by a 
slave is so also, but dependent on the consent of his 
master. (D). 

(2). A fitting subject; that is, a woman who may 
be lawfully contracted to the man (II). 

3. The hearing by cach of the parties of the 
words spoken by the other (LIT). And if they should 
contract by means of an expression which they do nob 
understand to signify marriage, still, according to the 
approvedopinion, the vontract would be effected. (IV). 

4. Shuhadut, or the presence of witnesses, which 
all learned are agreed is reytisite to tho legality of 
marriage. (V). This condition is peculiar to marriage 
which is not contracted without the presence 
of wiiness, contrary to the case of other con- 
tracts, Where their presence is required, not for 
contracting but only with a view to manifestation 
before the Judge. (VI). 


(D. Fut. Al, Vol. I, page 467. In the contract of 
sale there are four kinds of conditions viz., of consti« 
tution, of operation, of validity, and of obligation 
(M. L.S. P. I). In marriage, the conditions appear 
to be allof the three first kinds; the fourth in sale de- 
pending on options, which have no place in marriage. 
Rce post, page 21. 

(11). With regard to this condition, including the 
description of a “fitting subject.” there was some 
difference of opinion between Abu Hanifah and his 
disciples., See post, chapter of invalid marriages. 

(III). This is a condition of constitution in sale, and 
apparently so in marriage. 

(IV, Asif by the mere forco of the expression, Ib 
is so in sale. The expressions must, of course, be those 
appropriate to the occasion. 

(V). The text seems to point lo a distinction beb- 
weon legality and constitution ; for Malik, the leader 
of the second of the orthodox sects, required publica- 
tion only, and not Shutadut as a condition, Hidayah 
Vol. I page 74. i 

(VE. Inayah, Vol. 15, page I. The author of the 
Hidayah saws that shuhadut is a condition in marriage 
by rcason of the saying of the Prophet:—* Thero 
is no marriage without witnesses”, but the words “an 
essential condition,” which are found in the English 
translation, do not appear in the printed original, and 
yotwithstanding the absolute terms of the Prophet’tg 
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The first is a condition of constitution 
and its absence makes a marriage bulil 
(void). Others are the conditions of validity 
and their absence makes it invalid. (32) 

A woman isa fitting subject of a valid 
marriage when she does nob belong to any 
of the nine prohibited classes. (33) 

: Itis important to note that the Hanafis 
draw a distinction between the first three 
classes ani the remaining classes and call the 
former “permanently prohibited,” and the 
latter “temporarily prohibited”. (34) 

: The distinction is drawn to give prominence 
to the fact that in the three classes the 
physical conditions on which prohibition 
rests are permanent 7.e, last as long as the 
woman lives, and that in the other classes 





saying the condition seems to have become one of 
validity only, and not of constitution. See post, Chap- 
ter of Invalid Marriages, 

(82) It may be said for Samargandi that in the ex- 
pression “a woman married by a fasid marriage,” 
jasid moans a marriage in which somo condition of 
validity is wanting; but in which the woman is a 
fitting subject of marriage; for instauc2,a temporary 
marriage or marriage without witness, Another's 
wile is not a fitting subject of marriage, because 
two (exclusive) ownerships at one time in one thing 
cannot co-exist (i. e., a woman cannot be the wife of 
two husbands at tho one and the same time); hence 
the second marriage creates no right of enjoyment of 
a fasid nature. It simply creates a doubt (for the 
dropping of punishment. Radd. Vol. II, page 624. 

(33) The causes of prohibition are various :— 

(1) consanguinity (that is karabat); (2) affinity (or 
musaharat; (3) fosterage; (4) joining together; (5) 
ownership; (6) shirk ov inGdelism; (7) bringing of 
n slave girl over a froe woman. These are the seveu 
kinds which tho author has mentioned in this order. 
There remain (two more, viz.) (8) The triple divorce, 
and (9) the existence of tho right of another man 
in consequence of marriage or iddat. Durrul Mukhtar, 
Vol. IT, page 284. R 

(34) The unlawfulness of a marriage is of two 
kinds :— 

(a) permanent, and (b) temporary. A permanont 
unlawfulness is established by “consanguinity”, foster- 
age and affinity. Kuzi Khan on tho margin of Alam» 
giri, Vol, page 360. 

(842) By tho permanency of unlawfulness is meant 
an unlawfulness which rosts upon a quality that lasts, 
and hence a Mujusiyah is permanently prohibited ; 
but if a man says to his wife:—“Thon art for me 
like the back of a Majusiyah”, a zihar will not take 
place. he reason of the rule given in the Fatehul 
Qadir is that the prohibition is permangnt; but that 
such is not the case with a Majusiyah who may em- 
brace Islam. The case is otherwise with being a 
mother ora sister; for those qualitics cannot cease 
to exiat. In the Bahr it is stated that the correct view 
is chat the unlawfulnoss of a Majusiyih is not perma- 
nent. Fatahul Muin, page 188, 
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they are temporary, t.e., sabsequent events can 
put an end to the physical conditions “of 
prohibition. The advantage of calling abten- 
tion to this distinction is to show that in one 
case a man, who has set his heart upon marry- 
ing a woman, has a chance of lawfally marry- 
ing her if he waits, and thatin the other case 
he has no such chancs. The distinction is not 
and cannot ba intended to imply that the legal 
result of the prohibition in the three classes 
is different from its legal result in 
the other classes; for it is the prohibition 
by the law-giver and not the duration 
of the physical conditions, on which the 
prohibition rests, that makas the prohibit- 
ed act illegal and void. In a majority of 
cases, legal prohibitions are based on physical 
conditions that change, and a possible change 
in them cannot alter the consequence of the 
prohibitions. This will mean that the 
virlation of the law has the effect of 
changing the law. Under the law of British 
India, a contract by a minor is void (see 
Mohori Bibee y. Dhurmodas(8) and no one can 
say, that the possibility of his attaining 
majority converts his void contract into a con- 
tract which is not void. 


Lunacy may be temporary or parminsat 
and itis absurd to say that a contract entered. 
into during a temporary madness stands on a 
different footing from the one formed 
during a permanent madness. In də 
termining the natare of a legal transaction, 
one has to look to the time at which it is 
entered into and not to any subsequent time. 

If the temporary character of the physical 
conditions, on which the prohibition to marry 
a woman is based, were sufficient to make 
such a marriage anything other than void, 
startling absurdities would follow. The 
issue of an admittedly unlawful intercourse, 
which is positive whoredom, by reason of a 
possibility of a marriage between the 
parents of the issue, would be sufficient to 
legitimatize the issue. This is opposed to the 
Hanafi law. The relation of sexes nnder that 
system is too pure to admit of such a result. 
The Hanafis, in order to safeguard the purity 
of the relation of sexes, have gone the length 
of ruling that ifa man commits whoredom on a 
free woman and then marries her, such 
marriage cannot save him from punishment 


(3) 30 E. A. 114; 5 Bomi L. R. 421; 30 C. 


539; 7 C. 
W N. 41 (P. C.) ; 
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for the previous whoredom (35): hence it 
cannot. a fortiori be sufficient to establish 
legitimacy of the issue of the whoredom. 

Tf a subsequent marriagé is not sufficient 
to legitimatize the issue of àn antecedent 
whoredom, the mere possibility of a marriage 
cannot do so. This shows that the issue ofa 
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batil (void) marriage, which does not take ` 


sexual intercourse out of a category of whore- 
dom, -cannot be legitimatised by a possibility 
of change i in the physical conditions on which 
the prohibition of the woman rests. | 

According ,to Abu Hanifa, a marriage 
with a woman permanently prohibited is in- 
valid and not void and this conclusively 
establishes that the permanency of the 
physical conditions on which the prohibition 
is based does not determine the character of a 
defective marriage. What makes a marriage 
void is that the woman is undoubtedly pro- 
hibited by law. 

The fact thab the term “prohibited” is 
predicated of the women that are permanent- 
ly prohibited snch as mothers etc. and of 
“others” wives” in the one and the same 
. verse of the Quran, in the one and the same 
mode of prohibition, isa conclusive proof cf 
the rule that in respect of the certainty of 
prohibition, “another's wife’ stands on the 
ae footing as one’s own mother. (see N. 
39). 

The author of the Mujtuba arrives at the 
same conclusion in a different way. Hesays 
that co-habitation in a marriage, in the validity 
of which the learned differ, necessitates iddat, 





(35) Ifa man'commits w koredoim ona Sara girl 
and then purchases her, he is punished in the opinion 
of all according to the authentic report. It is reported 
from Abu Yusuf, which is not the report of Use, 
that punishment drops. Theruleis the same when 
a man-comimits whoredom ona free woman and then 
marries her. 

Angarwi, Vol. 1I, p. 151; 

(35a) It is statedin Jami Kazi Khan :—][f a man 
commits whoredom on afres woman and then marries 
her, punishment is not dropped according to all. 
Bhar, Vol. V, p. 21. - 

(35b) Towards the end of the Chapter, the author 
will cite from the Jami of Kazi Khan Ifa man 
commits whoredom on a free woman and then marries 
her, punishment is not dropped aszording to all.” 
Bhar, Vol. V, p. 13. i 

(35c) Whena man commits whoredom ona slave 
girl and then purchases her, the authentic report is 
that he is punishable according to all. Similarly if he 
commits whoredom on a free womanand then marries 
her. This is stated by Shaikhul’Islam in the commen- 
tary on the Book on Punishment. Alamgiri, Vol. IT, 

181, 
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but in a marriage with another's wife during’ 
her iddat, does not necessitate it; because no 
one holds that such a marriage is lawful and, 
therefore, itis not formed at all, 

The consensus of the learned on the unlaw- 
fulness of a marriage and nof the temporary 


- character of the physical conditions un which 


the unlawfulnes rests, according to the author 

of the Mujtaba, is the criterion which renders 

a marriage void. If the learned are not 

agreed, as in the case of a marriage without 
witnesses, it is invalid. This is another form 

of the proposition that a marriage with an 
undoubtedly prohibited woman, be the pro-. 
hibition based on temporary or on permanent ` 
physical conditions, is void and that a 
marriage with any other woman in the 
absence of some condition of validity is 
invalid. The above proposition, being in 
harmony with the principles of the Hanafi 
law of marriage, coincides with the corollary 
of the two disciples’ view regarding the 
-punishment-of a man accused of whoredom 
(see p.33a.F.). 

Tt only remains to state the effect of an 
error of fact ov of law, in a marriage, on the 
legitimacy of its issue. To err is human, 
and a man throngh the ignorance of fact that 
the woman belongs toa prohibited class, or 
through the ignorance of law, that marriage 
with her is unlawful, may marry her. In the 
first case themarriage is invalid and in the 
second void. The marriage in the first case is 
deemed to be invalid because of the extreme 
tendernessof the Hanafi law to children which 
will not declare them to be illegitimate so long 
as it is possible to make them legitimate(36). 

The English translation quoted from Grady 
innote (88) does not convey the real sense of 
the Arabic text which is that for the pre- 
servation of the i issue, legitimacy is deemed. 
to be established in a fasid marriage. In 
other words the desire to preserve the issue 
from death is the motive for regarding it 
legitimate, although the marriage of which 
it is the fruit is fasid. 

The reason given for regarding the issue 
of a fasid marriage to be legitimate is open 
to criticism in many ways. In the first 


(36) “The want of a child born of a woman enjoy- 
ed in an illegal marriage is established (in the reputed 
father), because in this, regard is had to the child’s 
preservation, since if the descent were not to be es- 
tablished, the child might perish for want of care, 
Grady, p. 53. 
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place, the character of a marriage which 
precedes conception ought to determine the 
legal status of its issue. Legitimacy can de- 
pənd upon marviaze; bat the characber of a 
mirriaza cannot depand upon the legitimisy 
or illezitimacy of its issa2, inasmuch as an 
effast cwanob detarmine the legal character 
of a caus. In the second placa, the issie is 
not the only thing to bs consideral in de- 
termining tha character of a motriaga. A 
marriage gives rise to many rights and duties, 
and many duties are cast on third parties with 
reference to the married couple. The nature 
of such rights and duties necessarily depends 
on the character of the marriage, which is to 
be determined as soon as it takes place, and 
the determination of which cannot ba post- 
poned until the birth of a child. What is 
intended to ba stated perhaps, is: out of the 
category of defective marriages as large a 
number of them as is possible, is included in 
the category of fasid marriages. The motive 
for this is the desire to make legitimate as 
large a number of children as is possible; but 
this amounts to the statement of a subjective 
motive and is not the statement of the objec- 
tive factor which makes a marriage void. In 
the third place, if the preservation of the 
issue is the only reason for regarding an un- 
lawful marriage as invalid, a void marriage 
should also be regarded invalid. The issue of 
a void marriage stands as much in need of pre- 
servation as the issue of an invalid marriage. 
In the fourth place, the preservation of the 
issue of a sexaal intercourse can easily bə 
secured by casting a duty upon its natural 
father to bring it up without conferring upon 
it the status of legitimacy. 

The reason given is no reason at all for 
determining the character of a marriage, 
inasmuch as there is no necessary connection 
between the legitimacy of a child and its 
preservation. Manifestly the biological 
parentage has been fixed up with the legal 
parentage and a reason which appeals to 
feelings has been put forward. Had I been 
free to express my own view as a servant of 
the Hanafi Law, I would, without the least 
hesitation, have laid down that the issue of 
a valid marriage only is legitimate and that 
the issue of a void as well as of af invalid 
marriage is illegitimate, To lay down the 
reqaisites of a valid marriage and then to say 
that they are not requisite for the legitimacy 
of the issue is to trifle with the institution of 
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marriage. The reason of rhe view L take is 
simpleenough. Underthe Hanafi Law, sexual 
intercourse between a manand a woman, who 
is neither his wife nor his slave, is unlawful 
and prohibited absolutely. (Ballée, p. 1.) For 
the legality of intercourse a valid marriage is 
a condition precedent and in its absence no 
legal result (one of which is the legitimacy 
of the issue) can follow. I, however, cin ex- 
pound the Hanafi Law as T find it, and eannot 
decide any case with reference to my own 
view on the subject. 

The propositions, which have already been 
established, make it almost a truism that a 
marriage with another's wife, with the 
knowledge that she has a husband, is batil 
(void), and that the issue of such a marriage 
is illegitimate; but this is not a matter of 
inference only. A verse of the Qurau, in 
unequivocal terms, makes the wives of others 
prohibited ta a man (37) 

And not only all the Hanafi lawyers; but 
all the Muhammadan lawyers of all the 
schools, are agreed that a marriage with the 
wife of another is undoubtedly prohibitel by 
the Qaran. Such a marriage is, therefore, 
void and its issue illegitimate. The passages 
given in the note (38) are express aul clear 
authority on the point. 


(87) Ye are also forbidden to take io wife free 
women who are married except those women whom 
your right hands shall possess az slaves, 

According to this passage it is not lawfal to mwry 
a free woman thaéis already married he she m 
Muhammadan or not, unless she |: legally purted 
from her husband by divorce. 

(38) Ifa man married the wife of another know- 
ing (that she is another's wife) and co-habits, iddat 
is not necessary nor does sexual intercourse with her 
become unlawful to her former husband. The fatur 
is given according to this view becauso soxual inter. 
course with her for the min is whoredom and a 
woman on whom whoredom is committed doos not 
become prohibited to her husband. The case is differ- 
enb if he does not know her to bo the wife of another. 
It is stated in the Zakhira and Khantyah, from the 
Bahr-i-Raiy on iddat that ifamim marries anuther's 
wife and co-habits, idduf is necessary ; but mainten. 
ance not, provided he knows that she is iho wife of 
another. If he does not know (her to ba another's 
wife), there ig no iddat. In a marriage without 
witnesses there is iddaf, under all circumstane 3 if he 
co-habits. Angarvi, Vol. I, p. 97. 

(332) [fa man marries another's wife an l co-hahits, 
iddttis necessary ; when ho does not know her to be 
another’s wife, and sho becomes prohibited to her 
former husband during the iJd:t. Tf the man knows 
that she is another's wife, there is no alit and sho is 
not prohibited to her formar husbin l: for ia sacha 
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In order to appreciate the passages quoted 
in note (48), it must be borne in mind that 
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tddal ig not observed in a batil marriage 
and that there is no zddat when parent- 
age is not established. (39) 





case sexual intercourse of tho man is puroly whore- 
dom, Jaoharah Vol, II, p. 102. 

(88 b) Punishment drops for sexual intercourse 
with a maharim when a man marrics her, This is 
the doubt due to the contract of marriage, According 
to Alu Hanifa it is immaterial whether he knows 
the unlawfulness or does not know it. If he knows 
the unlawfulness, tazir (discretionary correction) 
shallbe inflicted. According to Abu Yusuf, Muhammad 
aud Shafai, if he knows the unlawfulness, he shall bo 
punished in the case of a woman whois permanently 
prohibited or who has a husband, because the prohibi- 
tion against them is established by conclusive (yatai) 
authority and a marringo with them is like marriage 
between man and man and takes place with one who 
is not a fitting subject of inarriago, and is, therefore, 
nugatory, for a fitting subject for the oxerciso of the 
right of soxual intercourse means a woman with 
whom intercourse can be lawful, and she being one 
of those, who are prohibited, intercourse with Yer is 
whoredom in reality ; because ownership and right of 
intercourse both are wanting aud the mere form of 
marriage with a woman who is not a fitting subject 
of marriage is of no avail. Zalai, Vol. II, p. 189. 

(38c¢) It is not lawful for a man to marry another's 
wife. If he marries while he knows her to be 
another's wife and co-habits,iddat is necessary. ‘If 
he docs not know that she is another's wife, iddat is 
not necessary and intercourse with her is not pro- 
hibited to her formar husband. Kazi Khan on the 
margin of Alamgiri, p. 280, Vol. L 

(38a) Another’s wife and his divorced wife and 
the wife divorced three times before she marrics an- 
other are like mahram. Ifthe marriage is one as to 
which there isa difference of opinion, like a marriage 
without witnesses or without a guardian, there is no 
punishment, for in these cases a doubt is possible 
according to all. Alamgir’, VolATI, pp. 148-149, 

(38 e) Itiscitedin tho Bahr from the Mujtaba 
that co-habitation in a marriage, as to which there is 
a conflict regarding its validity among tha learned, 
necessitates iddat, but co-habitation iu a marriage with 
anothers wife, or with his divorced wife who is ob- 
serving tddat, does not necessitate iddat, when he 
knows her to be another's wife, for no one holds that 
such a marriage is lawful, and hence it is not formed 
atall. It follows that there is a distinction between 
a batil and a fasid marriage, so far as iddat goes. It is 
for this reason that the man is punished, when he 
knows the unlawfulness of the marriage ; for sexual 
intercourso, in such a case, is whoredom (Quniah and 
others). I say that according to the view already 
` gtated there is some difficulty in determining the 
character ofa marriage with the mahrim with the 
knowledge that the marriage is unlawful; for such a 
marriage is decaed to be fasid as you know notwith- 
standing the fact that no Mohammadan considers it 
lawful and it bas been stated in the Chapter on dower 
that co-habitation in a'fasid marriage makes iddat 
necessary and ostablishes parentage. Raddul Muktar, 
Vol. IT, p. 623, 

(88f) There is a conflict of view among the 
learned as to whether the presence of witnesses, in a 


marriage, is or is not necessary ; but thore is no differ- 
ence regarding the woman who is married to another 
man. Raddul Muktar Vol. IT, p. 624. 

(38g) Ibis not lawful to marry the wife of an- 
other, who is observing iddat according to all, lfa 
man marries the wife of another while he is ignorant 
of tho fact that she is another’s wife and co-habits, 
iddat becomes necessary. If he is ignorant of the 
fact and co-habits (after marriage), iddat is not neces- 
sary; intercourse with her and she does not become 
prohibited to her former husband. Kazi Khan on the 
margin of Alamgiri, Vol. T, p. 866. 

(38h) 1f a man marries another’s wife and co-habits 
knowing (her to be another’s wife), iddat is not neces- 
sary and sexual intercourse with her is not unlawful 
for her former husband; because the intercourse of 
the man is whoredom and the woman on whom 
whoredom is committed does not thereby become 
prohibited to her husband. The case is different, 
when he does not know. This is stated in the Zakhia 
and the Quniah. Bahr-i-Raiq, Vol. TY, p. 151. 

(38 i) Sixth—A woman prohibited because of the 
righé of another (in her), such as the married (wife) 
of another, or his wife who is observing iddat, or a 
woman who is pregnant by some other known person. 
Bahr. Vol. IH, 98. 

(39) There is no doubt in the woman and hence the 
parentage of the issue of such an intercourse is nob 
established, for the same reason iddat is not neccs- 
sary; because there is no iddat from whoredom. 
Chalpi, Vol, IT, page 178. 

(39a) This is an express authority for the establish- 
ment of parentage in this case and the incumbency of 
iddat follows it. Radd. Vol. II. p. 623. 

(396) There is no iddat in a batil marriage. 
Fathul Wuin 216. Vol. IL. 

(89c) There is no iddat on a woman guilty of whore- 
dom. This ig the opinion of Abu Hanifa and 
Muhammad may peace ho upon them (Sharrah Havi), 
Alamgiri, page 526. 

39d) Parentage is nob established except when 
lawfulness of intercourse in some way is proved. 
But when there is no doubt at all (in unlawful- 
ness), parentage is not established. Bahr, on the 
margin, pago 15, Vol. Y. 

(39e) A doubt can exist only where unlawfulness of 
intercourse in some way can exist; for a doubt means 
a doubt ag to lawfulness; but lawfulness of intercourse 
with her (mahrim) does rot exist in any senso, Had 
thore been such lawfulness, idilat would have been 
necessary and parentage would have been established, 
Bahr, Vol. V, pp. 16-17. 

(39f) That is an express authority for the establish- 
ment of parentage in this ease and the incumbency of 
iddat follows it. Bahr-i-Raiqg Vol. IV, page 152 

(399) When parentage is not established, iddat is not 
incumbent. Bahr-i-Raiq, page 156. Vol. IV. 

(39h) Tye language used implies that there is no 
probation for a woman upon whom whoredom is con- 
tracted. Majmaul Anhar, 473. ` 

(397) Children born of a concubine, who was the 
slave of the other and to whom the father was not 
married, are not entitled to inherit his property and 
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In Liagat Ali v. Kurimumussa (4), it was 
held that a Muhammadan could not, by 
acknowledging him as his son, render 
legitimate a child whose mother at the time 
of his birth he could not have married by 
reason of her being the wife of another man, 
The ruling rightly takes it for granted that 
such a marriage is void and that, therefore, 
its issue is illegitimate. 

As the question is very important, I touch 
upon it from the stand point of Hanafi Juris- 
prudence (Usul Fiqah). One of the principles 
of their Usul Figah is that when a law-giver 
makes a substance (ain) prohibited, ib is not 
some act relating to that substance which is 
prohibited, but the substance itself in 
reality, is prohibited (40). This must seem 
strange to a modern jurist but under the 
Hanafi Usult Fiqah it is so. 

Another principle is that a prohibition by 
a law-giver in respect of legal transactions 


(4) 15 A. 396. 
cee 

the reaso. 
parentage ca. 
AM. L. page 322 

(39) Under 
is not proved to 
ceased and the dancin. 
be evident that her chi 


r 


fp dinin dia, Kae 


2 Xe 
hg tre Say 4, fornication, their 
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í 
to, MEN if a marriage 
4 Jace between the de- 
nin question, and if it 
ce the fruit of fornica- 
tion, their parontage wi? . be established in the 
deceased, according to the, ying of the Prophet:— 
“Offspring belongs to stssh as have concerts, bub 
fornicators aro prohibited from laying claim.” Conse- 
ertir the parentage not being established and thero 
o will, no part of the property of the deceased 
sto the illegitimato children; but the whole 
1 to those born in wedlock. Itis laid down in 
aji:-—“The offspring of fornication and the 
ng of repudiation by Lian or imprication take the 
al estate only but not the paternul nor can the 
inherit from them. Tho father of such off- 
ring cannot be considered as standing any degree of 
relation to them and their relation to the father being 
cut off, they are consequently excluded from claiming 
relation with his family. It is laid down in the 
Hamidia that the parentage of the fruit of fornication 
is not established in the father. Mae. M. L. page 91. 
(40) The jurists differ asto whether to predicate 
“unlawful” of a substance is real or metaphorical, the 
real prohibition being predicated of some act rclating 
to the substance. They prefer to hold that “unlaw- 
ful” may be a predicate of a substance in reality. 
(402) Jurists differ in atributing “unlawfulness” 
to substances and it is said that the preslication is a 
metaphor of the kind iu which a quality is said to be 
of a thing while it is of some act touching the thing. 
They prefer to hold that sucha predication is not a 
metaphor but is literally true. Majmaul Anhar, Vol. IJ, 
page 323, 
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makes them karam (unlawful) aud void 


(41). 

Applying these two principles to a marriage 
with one's own mahariin, they lay down that 
as the term “prohibited” is predicated of 
them in the Quran(42), it is not only that 
sexual intercourse with them is unlawful but 
that the quality of being a “fitting subject of 
marriage” is taken away from them and, 
therefore, a marriage with themis not only 
invalid but batt] like a marriage between man 
and man (43). 


(41) Tho prohibition necessitates unlawfulness and 
hence the contract of marriage (without witnesses) 
becomes void. Kashf. Vol. I, page 282. 

(41a) The prohibition against marriage makes it 
void; because there is no difference (of opinion among 
the jurists) that the prohibition (nahi) against a thing 
causes unlawfulness (kurmat) of that thing, and as 
marriage is prescribed for making sexual intercourso 
lawful, and asin consequence of prohibition law- 
fuless ig taken away, the marriage becomes void, 
Tauzih, page 297, printed Lucknow. 

(42) “Prohibited to ye are your mothers and your 
daughters, and your sisters, aud your aunts both 
paternal and maternal, aud your brother’s daughters 
and your sister's daughters and your mothers who 
have given you suck, and your foster sisters, and 
your wive’s mothers, and your daughters-in-law, 
which are under your tution. born of yonr wives unto 
whom you have gone in, but if you have mot gone 
unto them it will not be sin in you to marry 
them, and the wires of your sons who proceed out of 
your Joins, and (probibited to ye is) to tako to wife 
two sisters, except what is already passed; for God 
is gracious and merciful, and (prohibited to ye are) 
freo women (that are married to others), except 
those women whom your right haud shall possess ap 
slaves.” Quran, Surah Nisse page B, printed 
Lucknow. 

(43) Similarly a marriage with one’s own maharim 
is negatived, inasmuch as a “fitting subject of mar. 
riage” is absent. That being so, tho term nah’ (pro- 
hibition in God's command):—"Do not marry those 
women who were married by your fathers.” is a 
metaphor for negation (Naf). Kashf Vol L page 283, 

(43a) That is the nahi (prohibition in the verse of 
tho Quran) is taken to moan a nafi (negation), 
inasmuch as “a fitting subject (of marriage) docs not 
exist; because tho express command makes the 
woman hersolf unlawful; and when “unlawful” is 
predicated of a substanco, such predication excludes 
that substance from being a fitting subject for a 
lawful act. Thisis due to the fact that lawfulness 
and unluwfulness cannot co-exist in the subject (at 
one and the same time); and hence when unlawful. 
ness is predicated of a substance, it is not a mere 
prohibition against that substance but negatives its 
fitness for acts relating thereto, 

(43b) And if it is admitted that the marriage is 
prohibited, it follows that prohibition renders it void; 
because allare agreed that the effect of a prohibition 
is unlawfulness (hurme); and as marriage is a cone 

tract piescuibed for making vexua) intercourse 
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The Hanafis, I may observe, have chosen 
the case of a msrriage with one’s own 
maharim as a typical case only; but the 
principles which make marriage with them 
void, and take them out of a category of be- 
ing fitting subjects of marriage, are ap- 
plicable to all the women of whom the term 

“prohibited” ‘is predicated, irrespective of 
the fact that the physical conditions, on the 
ground of which they are prohibited, are 
permanent or temporary. lt follows that 
as the lerm “prohibited” is predicated in the 
Quran of “the wives of others’ (Almohsinat), 
they cease to be fitting subjects of marriage 
so long as they are wives, and that a mar- 
riage with them is void, like a marriage 
between two-men. The above two principles 
made the anthor of the Touzsh to hold that 
a marriage wilhout witness is not invalid 
but void, (44) 

In this connection, I have to examine the 
inference drawn’ by Mr. Baillie and two 
cases (one of the Calcutta High Court and 
the other of the Panjab Chief Court). 

Mr. Baillie in his Digest of the Hanafi 
Law page 150 comes tu the conclusion that 
a marriage with a woman permanently pro- 
hibited is invalid. He possibly bas been 
misled by the indiscriminate application of 
the term fasid to some marriages which are 
really batil, It is, however, elementary that 





lawful, and as lawfulness is takon away (by the 
prohibition), it becomes batil (void). Zouzth Talwech, 
page 297. 

443c) Jurists have stated that prohibition against 
marriage with wahurim is a metaphor for negation. 
(naf)and prohibicion, therefore, renders the marriage 
nugatory ow ing to the absence ofa fitting subject ‘of 
marriage. Many of the lawyers have also expressly 
stated that maharimeare not fitting subject of marriage 
and the author of the Ghauatul Ba. yan is certain on 
it. It is, however, difficult to reconcile this view 
with the view of Abu Hanifa that co-habitation with a 
mahram with whom marriage takes place does not 
necessitite punishment ; for if she is not a fitting 
subject of marriage, a doubt due lo marriage cannot 
arise. The answer is that she does uot cease to be 
a fitting subject of marriage in the abstract; for 
some one else who is not a mahram to her may 
lawfully marry her. This shows that Abu Hanifa 
looks to her fitness in the abstract and they to her 


fitness with reference to the particular man. Bahr, 
Vol. IIT, page 83. 
(44) Similarly a marriage without witnesses; 


for it is rendered nugatory by the saying of tho 
Prophet: —“Therc is no marriage without witness” ; 
that is, a marriage without witness is butil; for it 
has been nade nugatory und has nut been forbidden, 
Touzeeh, page 207, 
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the mere application of the term fasid or 
batil cannot determine the character of a 
marriage. Itis the objective condition, that 
the woman is prohibited by law, which 
makes the marriage void. The basis of the 
distinction in his opinion is that the dis- 
qualification in a woman permanently pro- 
hibited is inherent, and cannot be removed; 
while in the case of a woman temporarily 
prohibited, it is not inherent but removable. 

The terms permanent and temporary 
qualify the physical conditions on which the 
prohibition rests. The possibility of a 
change in those conditions, therefore, cannot 
alter the legal effect of the prohibition. The 
rule of the Scotch Law that a subsequent 
marriage legitimizes the issue of an antecedent 
illicit intercourse might have helped Mr. 
Baillie in drawing the inference. In Azi¢mun- 
nissa Khatoon y. Karimunnss Khatoon (5), 
it is laid down that under Muhammadan 
Law marriage with the sister of a wife who 
is legally married is void, and that the chil- 
dren of such marriage are illegitimate and 
cannot inherit. Sach a marriage, ib is to be 
noticed, is not void in all cases. It is void 
only if the man, at the time of marrying the 
sister of his legally married wife who is 
alive, knows that the second wife is the sis- 
ter of the first wife. If he is ignorant of 
that fact, the marriage is only invalid. Of 
course, if a man marries a sister of his legally 
married wife, during ber life-time knowing 
the fact that she is a sister, but not knowing 
the law that she is prohibited, the marriage 
is. void. 


In Khurshed Jan v. Abdul Hamid 

(6), it is held that according to Muham 
Law the marriage with a fifth wife in pre 
of four living wives, is invalid, but not 
and consequently the children ofsuch marry 
are legitimate and entitled to succeed as y~ 
lawful heirs to their father. The rule lan. 
down by the learned Judges, with due respect 
to them, is not the rule of the Hanafi Law. 
It is the outcome of the distinction attempted 
to be drawn by Mr. Baillie between a void and 
an invalid marriage. A fifth wife is expressly 
prohibited to a man whose four legally marri- 
ed wives arealive. There is consensus of all 
the Muhammadan lawyers on this point. 
Such a marriage is, therefore, certainly void, 

(5) 23 C. 130. 

(6) 6 P. R. 1908, 
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and the nitre fact that one of the four wives 
may die or may be divorced, cannot possibly 
alter its character. In determining that 
character one has to look to the time at which 
it is contracted, and not to the events that 
may subsequently happen. There is no con- 
nection between a change in the physical 
conditions on whicha legal prohibition rests 
aud a change in the consequence of that pro- 
hibition, The former may happen by the 
operation of the forces of nature beyond 
human power; but the latter can never 
happen without an order of a law-giver which 
is not forthcoming in this case. alChand, J., 
at p. 52 of this judgment says:—It is clear 
that in case of five consecutive marriages, the 
word used ig “La yajuzo” ie. the fifth is 
not valid or is invalid. The meaning put 
upon La yajuzo, with due respect, is incorrect, 
The word only means “itis not permissible 
or lawful’, and is applicable to both an in- 
valid or a void marriage (45). 

Lal Chand, J., on p. 46 regarding the text 
from Kazi Khan, cited on that page, observ- 
ed:— “The extract also shows that a distinc- 
tion between a batil (void) anda fasid (in- 
valid) marriageis observed throughout.” With 
due respect, there is no mention of the dis- 
tinction in the text. Referring to a text quot- 
ed at p. 46, Lal Chand, J. at p. 52 says:— 
“The question of paternity is dealt with by 
the author inthe paragraph 343 of his work 
(paragraph 1242 of the Lectures); and there 
it is distinctly pointed out. as quoted already, 
that if a man marries a woman by invalid 
(fasid) marriage, and has intercourse with 
, then the descent of the child shall(accord- 
to Abu Hanifa and Abu Yusuf) be estab. 
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(45) Unlawfulness (hurmat) may be tukeun to mean 
either butlan (the state of being batil) or jasad (the 
state of being fasid), for there is uo difference bet- 
ween them ina marriage, as has been stated in a 
majority of reliable works, and hence tho statement 
made in the Jmadi that they differ as to a marriage 
with the maharim, suime holding it to be batil and 
others holding it to be Jasid, is not free from difficulty, 
Majmaul Anhar, Yol. I, page 323. 

(45a) Unlawfulness (kurmat) may be taken to mean 
either butlan (being batil) or fasad (being fasid) for 
they are synonymous. It is for this reason that an 
agency for a fasid marriage is not valid and that 
there can be neither a divorce nor a gihar in a 
fasia marriage, as is stated in the Qwhistan’. The 
statement inthe Imedi that there is difference of 
opinion regarding a marriage with maharim, some 
holding it to be fasid and others batil, is not free 
from difioulty. Lubab, Vol. 1, page $28, 
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lished from him. The only point of diference 
between these two and Mohammad being 
whether six months should be counted from 
the date of marriage or the date of inter- 
course. This is as clear an authority as 
could be demanded and establishes beyond all 
doubt that fifth marriage is mevely invalid 
and that the issue of such marriage is 
legitimate azscording to the unanimous 
authority of Abu Hanifa and his two dis- 
ciples.” .The text, with due respect to the 
learned Judge, simply lays down that the 
parentage of a child born of a fasid marriage 
at six months is established. Tt has no bear- 
ing on the question that mariage with a 
fifth wife is void or invalid. 

The result is that:— 

(a) Another's wife” is not “a fitting 

subject of marriage.” 

(L) A marriage with another's wife, 
with the knowledge of the fact that 
she is the wife of another, is void. 
The issue of a marriage with 
another’s wife, with the knowledge 
that she is another's wife, is illegiti- 
mate. 

In the case before me, there is nothing to 
show that Hishmatullah is a new convert to 
Islam, or that he is not a resident of British 
India where the Hanafi Law of Marriage is 
applicable to Hanatis, He must, therefore, 
be presumed to know the laws that govern 
him; and cannot be allowed to plead the 
ignorance of the law thab Musamimat 
Rakima’s divorce was invalid. That being 
so, his position is that he married Rakima, 
with the knowledge of the fact that she 
was another's wife. His marriage, therefore, 
with her is void,and the plaintiffs who were 
begotten of a void marriage are illegitimate. 

For the above reasons, I allow the appeal, 
set aside the decrees of the Courts below and 
dimiss the plaintiffs’ claim with costs, 


Appeal allowed. 


(c) 
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CALCUTTA HIGH COURT. 
Sreconp Civin Appean No. 932 or 190€. 
September 2, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

KASHI KINKAR SEN-~—Derenpant— 
APPELLAME 
VOTSUS 
SATYENDRA NATH BHADRO AND OTHERS 


— PLAINIIFFS——-ResponDENTS. 

Right of suit—Suit for rent against some of joint 
tenants -—~Liability of tenants, whether joint-—Liability 
of heirs of tenant—Contract Act (IX of 1872), s. 43. 

Joint tenants are not always jointly and severally 
liable for the whole rent, and any one or more of them 
cannot be sued by the landlord at his discretion and 
rendered liable for the whole rent. 

Jogendra Nath v. Nagendra Narain, 11 0. W. XN. 
1026 and Ramessur Singh v. Jagdeo Jha, 6 Ind. Cas. 
387, commented on. 

Even if it be assumed that one of several joint 
tenants is liable for the whole rent, it does not 
follow that when land is let out by A to B, upon 
the death of B, every one of his heirsis liable for 
the whole rent. 


Appeal from the decree of the Sub-Judge of 
Dacca, dated January 29. 1908, attirming that 
of the Munsif of Manikgunge, dated January 
17, 1907. 

Babus Dwarka Nath Ohakravarti and 
Bimal Chanirt Das tugta, for the Appel- 
lant. 

Babus Basanta Kumar Bose and Akhil 
Bandhu Guha, for the Respondents. j 

Judgment. —This is an appeal on be- 
half of the first defendant in a suit for arrears 
of rent. Jn the oviginal Court, the suit 
was commenced against three defendants, on 
the allegation that they held the lands of the 
tenancy jointly, and were bound to pay rent 
to the plaintiff for his share in the superior 
interest at the rate of one rupee five annas 
per year with cesses in four equal instalments, 
Tt was further alleged that an equal amount 
was payable to the co-sharer landlords who 
were joined as the fourth and fifth defen- 
dants, The tenants defendants resisted the 
claim substantially on the ground that rent 
was payable to the entire body of landlords 
at the rate of 12 annas 16 gundasa year. Upon 
these pleadings the issue was raised, what 
was ihe amount of rent and cesses payable 
by the defendants to the entire body of land- 
lords? The defendants produced rent receipts 
for previous years in support of their allega- 
tion. The plaintiff, on the cther kand, pro- 
duced a road cess ieturn purpoiting to have 
been filed cn kelali of the first defendant 
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which apparently supported the ‘I. alleged 
by the plaintiff. The Court of first instance 
held that the first defendant was bound by 
the admission contained in the road-cess re- 
turn filed by his officer on his behalf, but that 
it was not binding upon the other tenant de- 
fendants. In this view, the Court made a 
decree for the entire rent at the rate claimed 
by the plaintiff against the first defendant 
alone, and dismissed the suit against the 
other tenant defendants. Upon appeal by 
the first defendant, this decision has been 
affirmed by the Subordinate Judge. The first 
defendant has now appealed to this Court, 
and on his behalf the decree has been as- 
sailed on the ground that he alone could not 
be made liable for the whole rent, while the 
suit was dismissed as against the other de- 
fendants whowere admittedly jointly interest- 
ed in the tenancy and were in joint occupa- 
tion of the lands. This position has been 
strenuously contested on behalf of the land- 
lord and ithas been argued broadly that 
joint tenants are jointly and severally liable 
and any one or more of them may be sued by 
the landlord at his discretion and rendered 
liable for the whole rent. We are not pre- 
pared to accept this as an accurate siate- 
ment of the law, and we are of opinion that 
even if the principle were recognized assound, 
it could not be applied inthe circumstances of 
the present case. 

When a landlord A creates a tenancy in 
favour of B and C jointly, whether each is 
liable for the entire rent must depend upon 
the intention of the parties, for as was points 
ed out in the case of Mahomed Ishaq v. Akr 
ul Hug (1), the question whether a contrac 
is joint or several or joint and several is a 
question of construction dependent upon the 
intention of the parties to the contract. This 
position is not affected by section 43 of the 
Indian Contract Act which lays down the 
general rule that oneof several joint promisors 
may be compelled to perform the whole of 
the promise subject to a right of contribution 
among themselves. To put the matter in 
another way, to determine whether the pro- 
mise is joint or several, we have to ascertain 
not only whether several persons have joined 
in making a promise to the same person, 
tut also whether at the same time each of 
them basin addition made the same pro- 


mise separately tothe same promisee. In 
(1) 60. L. J. 058 at p. 567; 12 0. W. N. Bi, 
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such a casd there are, in addition to the 
joint promise which is made hy all of the 
promisors together, several promises made by 
each of them separately, and each of the pro- 
misors incurs both a joint and several liability, 
In such a contingency, all or any of the pro- 
misors may be sued atthe option of the pro- 
misee in respect of a joint and several liability 
and separate actions may be brought against 
each; in the event of the death of any of 
them, the personal representatives of the de- 
ceased are liable jointly and severally with 
the survivors [Laws of England, Ed. by 
Lord Halsbury, Volume VII, section 693 ; 
King v. Hoare (2) ; In re Jeffery (3) ; Burns 
v. Biyan (4).’ Tested in the light of these 
principles, can it be affirmed as an inflexible 
rule of law that in very case in which A lets 
out land jointly to B and C, there is a pro- 
mise by B and C that each of them will be 
responsible for the whole rent > The answer 
should, in our opinion, bein the negative, as 
is obvious from judicial decisions which have 
been treated as good law for many years 
past. Thus in Roop Narain Singh vi Juggeo 
Singh (5), it was ruled that a suit for rent 
due from several vyuts, on account of a holding 
which has been let out to them, cannot be 
properly and legally brought against one of 
them, but must embrace all of them as defen- 
dants. In Khetter Mohan Pal v. Ram Kristo 
Kabiraj (G), it was assumed as well settled 


papa death of the original tenant, 
thé landlord would be bound to sue so 


many at any rate of the heirs as haye noti- 
fied their names to him. In Ram “aran 
Chatterjee y, Asmatullah Sheikh (7), where one 
of several joint tenants had executed a 
gabuliat in favour of the landlord for the 
entire tenure and ib was proved that the 
other tenants did pob acquiesce in this 
and were in no way bound thereby, if was 
ruled that the tenant who had executed 
the qabul/at was not bound in excess of his 
shure, and was not liable for the whole 
rent, The cases of Ananda Kumar v. Iari- 
dass (8) and Abdul Rab v. Fygar (9) also 


(2) 13 M. aud W. 494 at p. 505. 

(3) (1871) L. R. 7 Ch. App. 178, 

(4) (1887) 12 A. C. 184. 

(5) 10 W. R. 304. s 
(6) 8 C. W. N. 371. 

(7) 6 0. W. X. 11. 

(8) 27 C. B45; 4 C. W, N. 608. 

(8) 35 C. 182; 12 0. W. N, 160. 
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tend tu the sume conclusion. The case of 
Jogendra Nath v. Nagendra Narain (10) is, 
howerer, relied upon as an authority for the 
contrary view. No doubt, the learned Judges 
in that case made the observation that joint 
tenants are jointly and severally liable for the 
rent, but this could not have been intended 
as an universal proposition of law, as is 
clear from the reason given for the conclu- 
sion, namely, thatto hold that joint tenants 
are only Hable each for his own share of the 
rent would be directly opposed to the policy 
which underlics section 98 of the Bengal 
Tenancy Act. The question raised before ns, 
however, is obviously of an entirely different 
description; the point raised before us is not 
whether each of the three tenants is liable 
for his share ofthe rent but whether they 
are jointly Hable as they assert or severally 
liable for the whole rent as the landlord 
contends. Onr attention has also been drawn 
to the case of Ramessur Singh v. Juydeb Jha 
(11) in which the case of Jogendra Nath v. 
Nagendra Narain (10) was treated as an 
authority for thebroad proposition that the 
landlord may maintain a suit for rent against 
any number of several joint tenants. The 
earlier decisions, to which we have referred, 
were. however, not broughtto the noticeof 
the Court, and,in our opinion, the rule was 
stated in too comprehensive terms. Weimay 
add that even if it could be laid duwa that 
ordinarily a landlord may make one of several 
joint tenants vesponsible for the whole rent, 
the doctrine would be inapplicable to 
the present case for two special reasons. 
Inthe first place, the landlord bas brought 
his suit against all the three tenants, as 
against one he has got an admission in favour 
of the rate of rent asserted by himself; as 
against the other two, he has no evidence to 
prove the rate and cannot possibly obtain a 
decree ata rate higher than the rate admit. 
ted by them. Under such circumstances, he 
cannot obviously be permitted to obtain 
a decree for the whole rent against the first 
defendant and ask for a dismissal of the suit 
as against the others. If this decree were 
maintained, in a suit for contribution by 
the first defendant against his co-shavers, the 
position of the former would be one of con- 
siderable embarrassment. The first defen- 


dant would be liable to satisfy the claim of 
(10) 11 CG. W. N. 1026. 
(11) 6 Ind. Cas. 887, 
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the landlord at one rate, and then possibly 
find himself unable to recover anything from 
his co-sharers except at a very much smaller 
rate; this would be clearly unjust. In 
the second place, the tenancy is admittedly 
an ancient one and the tenants in occupa- 
tion are the representatives of the original 
tenant. Now, even if it be assumed that one 
of several joint tenants is liable for the whole 
rent, it does not follow by any means that 
when land is let out by Ato B, upon the 
death of B, every one of his heirs is liable 
for the whole rent. As was pointed ontin 
the case of Akénsa Bibi v. Abdul Kater (12), 
the heirs really constitute one body and cannot 
be treated necessarily as persons who have 
made joint and several promises. 

The result, therefore, is that this appeal 
must he allowed, the decrees of the Courts 
below discharged and the suit dismissed 
with costs in all the Courts. The efèct of 
this decision will be that the question of the 
. rate at which rent is payable will remain 
open; all that we decide is that the plaintiff 
is not entitled ab his pleasure to sue any 
one of the three defendants and obtain 
a decree against him alone for the entire reut. 

Appeal allowed. 


(12) 25 M. 26 ut p. 35. 
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‘September 2, 1910. 
Presenti:—Mr. Justice Mookerjee aud 
Mr. Justice Sharf-ud-Din. 

AFAR alias GODAI MOROL AND OTHERS 
— DEFENDA NTS——AÀPPEDLANTS 
Versus 
SURJA KUMAR GHOSE AND OTHER3— 
PLAINTIFFS— RESPONDENTS, 

Landlord and tenant — Qabul yat, construction of—Rent, 
partly in money and partly in kind—Grant in per pes 
tuity—Oral. evidence, not adimissible KA a y terms of 
qabulyat-—-Evidence Aet (I of 1872), 8. 

A gabul yat was granted i in San che rent was 
made payable partly in kind and partly in cash, and 
the parties expressly provided that if the rent pay- 
able in kind was not duly delivered, the tenant would 
be liable for a specified fixed sum: 

Held, that oral evidence was not adinissible to prove 
that the tenant had agreed to pay the price uf the 
paddy at the current market rate, and not at the rate 
specified in the qebulyal, upon fuilure to deliver it 
duly, 
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Lakhatulla Sheikh v. Biswambhar 4 2 Ind. Cas. 
160; 6 Ind. Cas. 577, followed. 

Shohobué Ali v. Abdul Ali, 30, W. N. 151, Akbar 
Ali v. Durga Kirpa. unreported, and Sheikh Top Vv. 
Gopal Chandra Das, l4 C. W. N. excii, distinguished. 


Appeal from the decree of the District 
Judge of Khulna, dated August 1, 1908, modi-. 
fying that of the Additional Munsif of Khulna, 
dated February 26, 1908, 

Babn Nares Chandra Sen Gupta, 
Appellant. A 

Babus Nil Madhab Bose and Surendra 
Chandra Sen, for the Respondents, . 


‘Judgment. 


: ‘No. 2035 or 1908, 

This is an appeal on behalf of the ‘defen. 
dants ina suit for rent. The tenancy was 
created by a lease executed on the 5th April 
1885. The contract provided that Rs. 11-3 
a year was to be paid by the tenant for 
12 bighas of land, 3 aris of paddy'on account 
of another 4$ bzghas of land and Rs. 3 on 
account of costs. In substance, therefore, the 
rent was payable partly in cash and partly 
in kind. The lease further provided that if 
the tenant neglected to pay the fixed rent and 
paddy, the landlord would be entitled to realise 
amicably or by action at law Rs. 12 as 
the price of the paddy and Ro.” 11-3 as the 

cash rent and Rs. 3 the amount of costs, in 
all Rs. 26 3. There were also provisions for 
payment of interest on overdue instalments to 
which special referenca is not needed for our 
present purposes. . 4 i 

The plaintiffs have sued to recover rent fon 
the years 1312 and 1313, and they claim the 
price of the paddy at the market rate. The 


for the 


- defendants resisted the claim on the ground 


that they were liable for the value of the 
paddy at the rate mentioned in the lease, 
namely, Rs, 12 for 3 aris. The Court of first 
instanee found in favour of the defendant. 
Upon appeal the learned District Judge has 
reversed that decree upon the authority of 
the decision of this Court in the case of 
Shohobat Ali v. Abdool Ali (1). The defen- 
dants have now appealed to this Court and 
on their behalf it has been contended that the 
judgment of the District Judge is erroneous - 
inasmuch as he has allowed the plaintiffs to 
prove by oral evidence an alleged variation 


-of the written contract in contravention of 


the provisions of section 92 of the Indian 
Evidence Act. 
(1) 80, W. N. 161, 


Vol, Vill 
Avan Ù. SURJA KUMAR GHOSE. 


Tt has nd been disputed and, in our opinion, 
it cannot be successfully disputed that, upon 
a true construction of the lease, the plaintiffs 
are entitled, upon failure of the defendants 
to deliver the paddy, to realise only Rs. 12 
asits value. What the plaintiffs assert is 
that although the lease on the face of it 
shows that the plaintiffs are entitled to real- 
ise only a fixed sum, yel the real intention of 
the parties was to entitle the plaintiffs to 
realise the market-valaue, from time to time, 
of the paddy not duly delivered. The sug- 
gestion is that Rs. 12 was mentioned in the 
lease as tbe value of the paddy, only for the 
purpose of ascertainment of the registration 
fee payable. The plaintiffs have attempted 
to prove this allegation by oral evidence. > In 
our opinion, if was not competent to 
them to do so.in view of the provisions of 
section 92 of the Indian Evidence Act. The 
learned Vakil for the plaintilfs-respondents 
has contended that the cases of Shohobut Ali 
vy. Abdool Ali (1); Akbar Ali v. Durga Kirpa 
(dand Sheikh Iscp v. Gopal Chandra Das (3), 
indicate that such an understanding between 
the parties to the lease may be proved by 
oral evidence. An examination of the judg- 
ments in these cases shows, however, that the 
Court was not invited to consider the effect 
of section 92 of the Indian Hvidence Act. In 
the case before us, the lease was granted in 
perpetuity, the rent was made payable partly 
in kind and partly in cash and the parties 
expressly provided that if the rent payable 
in kind was not duly delivered, the tenant 
would be liable’ for a specified fixed sum. 
We are now invited to read the instrument 
as if it were provided that upon failure to 
pay the paddy, the landlord would be entitled 
to realise, not Rs. 12 as its price at the rate 
of Rs. 4 per ari; but its price at the current 
market-rate. It is obvious that oral evidence 
js not admissible to prove an agreement of 
this description which subsequently varies 
the rights and liabilities of the parties as 
explicitly set out inthe instrument. If any 
authority is needed to show that this is not 
permissible, reference may be made to the 
case of Lakhatulla Sheikh vy. Biswambhar Rai 
(4). It is quite clear in the case before us that 
the lease cannot possibly be gonsirued to 
mean that Rs. 12 was the then value of the 

(2) 5. A. No. 1773 of 1898. ier 

(3) 14.0, W. N. cxi 

(4) 6 Ind, Cas. 577; 2 Ind, Cas. 160. 
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paddy deliverable, as was the case in Baneswar 
Mukerjee v, Umesh Chandra Chakrabarti (5). 
The case of Bepra Charan v. Suchand Roy (0) 
is of no assistance t” the respondents, because 
the learned Judges there allowed the price of 
the paddy calculg ed not at the market-rate, 
but at its value as mentioned in the le ce. 
We feel no doubt whatever that the case 
before us indicates an attempt on the rart 
of the plaintiffs to supersede the clear and 
unambiguous provisions of the lease. If the 
allegation of the plaintiffs is true, their 
obvious remedy is to have the instrument 
rectified. The learned Vakil for the respond- 
ents keenly appreciated the difficulty of the 
situation and was constrained to argue that 
the case fell within the sixth proviso to 
section-92, which lays down that any fact 
may be proved which shows in what manner 
the language of a dccument is related to 
existing facts. Obviously, this proviso is of 
no assistance to the respondents. No ques- 
tion of the interpretation of the language of 
the document arises here. No external infor- 
ination, in the words of Wood, V. C., in ebb 
v. Byng (7), is requisite to construe this 
instrument. Even if such information was 
needed, we would be constrained to restrict 
ourselves, within the words of the instrament, 
and the investigation must stop as soon as 
the whole of the words were exhausted. In 
our opinion, the District Judge has allowed 
parol evidence of an oral agreement to con- 
tradict. and subsequently vary the terms of 
the lease. This it was clearly not competent 
for him to do. 

The result, therefore, is that the appeal 
must be allowed, the decree of the District 
Judge set aside and that of the Court of first 
instance restored with costs both here and in 
the Court below. This judgment, itis conceda 
ed, will govern S, A, No, 2036 of 1908, 


Agpeals allowed. 
(5) 87 C. 626; 14 C.W.N. cuxxxiv; 7 Ind. Cas. 875, 
(6) l4 O. W. N. cexxxun 
(7) 1K. and J. 580; 69 E. R. 591; 1 Jur. Cx. s.) 626. 
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CALCUTTA HIGH COURT. 
Sccoxp Civil ApreaL No. 762 or 1908. 
August 22, 1910. 
Present:—My. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
DEBENDRA NATH BHATTACHARJEE 
AND ANOTHER— DEFENDANI'S—APPELLANTS 

versus g 
HARI DAS BHATTACHARJEE AND 


ANOTUER— PLAINTIF¥S— RESPONDENTS. 

Partition —Property not conveniently divisible—S&uale 
among co-sharers to highest bidder—Partition Act (IV 
of 1893), 8. 4. 

Where tho nature of the property to be divided in 
a partition suit, is such that a division thoreof amongst 
all the share-holders cannot reasonably or convenient- 
ly be made, the proper course to follow is to direct 
a sale of the property among the co-sharers: and it 
should be given to that share-holder who offers to pay 
the highest price above the valuation made by the 
Court. The defendant cannot be compelled to 
transfer his share at a valuation to the plaintiff 
merely because the latter happened to have posses- 
sion of the property at the time when he commenced 
the action. . 

Williams v. Games, L. R. 10 Ch. App. 204; 44 L. J. 
Ch. 245: 32 L. T. 414; 23 W. R. 779 and Pit v. Jones, 
5 App. Cas, 651: 49 L.J. Ch. 795; 43 L. T. 885; 29 W. 
R. 33, relied on. , 

Busant Kumar Ghose v. Moti Dal Ghosh, 6 C. L. J. 
8 (nole), distinguished. 


Appeal from the decree of the first Sub- 
Judge of Hooghly, dated February 5, 1908, 
affirming that of the first Munsif of that 
place, dated September 28, 1907, 

Babus Provash Chandra Mitter and Jnanen- 
dra Nath Sarkar, for the Appellants. 

Babus Joy Gopal Ghosha, for the Respsnd- 
ents, 


Judgment.—This is an appeal on 
behalf of the defendant in an action which 
has been described as one for partition of 
joint property, but the true object of 
which is to enable the plaintiffs-respondents 
to compel the appellant to transfer his share 
to them ab a valuation. The two plaintiffs 
and the original defendant, who has died 
during the pendency of this litigation, were 
three brothers. Ina previous suit for partition, 
their joint properties were divided, except 
the property now in dispute which, by con- 
sent of parties, was allowed to remain joint. 
This property covers a little more than three 
coltas; part of it is covered by a Chandi- 
mandab, an Atchalla, a Baitakhana and a room 
while the remainder is open land. The 
plaintifs allege that they are entitled toa 
two-thirds share of the disputed property, 
thatit is not convenient to have joint posses- 
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‘sion thereof, and that itis of sudh a nature 


that if it is divided into three portions to be 
allotted tothe three co-sharers, its value would 
be considerably diminished. They consequent- 
ly pray that it may be valued by the Court, 
and they may be allowed to obtain exclusive 
possession thereof upon payment of compen- 
sation to the defendant proportionate to his 
share of the property. The defendant con- 
cedes in his written statement that if the pro- 
perty is divided into three portions, it must 
become unfit for use. But he vesists the 
claim on the ground that he is prepared 
to take the property at a valuation if the 
piaintiffs are not prepared to have it held and 
enjoyed jointly. The Courts below have con- 
currently held that partition of such a 
small property, a part of which is covered 
with structures, cannot conveniently be effect- 
ed, and they have made a decrea in favour 
of the plaintiffs on the ground that as up to 
the date of the commencement of the suit, 
they were in possession of some of the 
structures on the land, they had a preferential 
claim to exclusive possession of the whole 
property. On this ground, the suit has baen 
decreed in favour of the plaintiffs, and they 
have been directed to pay to the defendant 
one-third of the value of the property, which 
has been determined by a Commissioner to be 
Rs. 566. The defendant has now appealed 
to this Court and on his behalf the decision 
of the Subordinate Judge has been assailed 
on the ground that in the events which have 
happened, the Courts below ought to have 
directed a sale of the property so that each 
co-sharer might be afforded opportunity to 
retain the property. In our opinion, there 
is no room for controversy that the procedure 
adopted by the Courts below is supported 
neither by principle nor by the authorities. 

It is an elementary principle that in case of 
partition where several persons are co-owners 
or co-sharersof immovable property, partition 
should be effected between them by giving to 
each his share in specie as far as practicable. 
The right of each sharer is to his slice of 
the property, not merely its money value; 
and it is a matter of common experience that 
great importance is attached in this country 
to the possassion of a share in specie by a 
co-sharer of property, which has belonged 
to the family of which he is a member or which 
has descended from an ancestor. The law 
gives effect to this sentiment as faras possible, 
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This doctfine was recognised in the case of 
Ashanullah v. Kali Kinkur Kur (1), where it 
was ruled that if a property can be partition- 
ed without destroying the intrinsic value of 
the whole property or of the shares, such 
partition ought to be made; if, on the con- 
‘trary, no partition can be made without des- 
troying the intrinsic value, then a money 
compensation should be given instead of the 
share which would fall to a party by parti- 
tion [Mahomed Ibrahim v. Haii Muhamed 
Ibrahim (2)]. It may be observed that 
in earlier decisions [Hullodhur Mookerjee v. 
Ram Nath Mookerjee (8)], it was even main- 
tained that the difficulty of making a partition 
was no valid ground for refusing a specific 
share to each of the parties. This, in fact, 
was the rule in England also, and the in- 
convenience which resulted from an actual 
division of a small property is well-known. 
Before the Partition Act of 1868, (31 and 32 
Victoria Chapter 40), when the Court had no 
authority to compel a sale of the property, the 
only remedy of the co-tenants was to compel 
an actual partition irrespective of the loss 
and inconvenience it might occasion, or to 
buy or sell as best they could by their own 
voluntary agreement. In fact, the Courts were 
very often compelled to order a partition of 
the property itself even though such a course 
was clearly ruinous to the parties [Turner v. 
Morgan (4), Parker v. Gerrard (5), Warner v. 
Baynes (6)]. The illustration afforded by 
Turner v. Morgan (4) is familiar to all. 
There a decree was granted for partition of 
a single house among three persons. The 
Commissioner allotted to the plaintiff the 
whole stack of chimneys , all the fire places, 
the only stair-case and all the conveniences 
in the yard. The Lord Chancellor, in over- 
ruling an exception taken by the defendant, 
said that he did not know how to make a 
better partition for the parties, unless they 
agreed to sell as they ought todo. Results 
of this character were, indeed, sometimes 
avoided by devices, for instance, in some cases, 
specially in casesof partition of water or water- 
vights, the parties were directed to use and 
occupy the property for alternating periods 
of time. This, however, was clearly impractice 

(1) 1060. 675. . . 

(2) 7 Bom. D, R. 482. 

(3) 1 Marshall 35; 1 Hay 71. 

(4) 8 Ves. 143; 11 Ves. 157; 14 R. R. 9. 

(5) Ambler 236. 

(6) Ambler 589, 
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able in the case of every kind of property, 
and the inconvenience to which we have 
referred was removed in England by the 
Partition Act of 1868, the scope of which is no- 
where better stated than in the judgment of 
Hatherley, L. O. in Pemberton v. Barnes (7), 
and so far as this country is concerned, the 
difficulty has been met by the provisions of 
the Partition Act of 1893 The plaintiffs, 
however, in the case before us, have not 
chosen to follow the procedure laid down 
in the Partition Act of 1893. They claim, 
as a matter of right, to acquire the whale 
property at a valuation: and they base their 
preferential right upon the circumstance 
that at the time of the commencement of the 
suit they occupied the disputed property ex- 
elusively though it was joint property. In 
our opinion, the position taken up by them 
is entirely indefensible. The defendant is 
not bound to transfer the property to them 
at a valuation. There is no statutory pro- 
vision which compels him to doso. Thata 
claim of this character cannot be successfully 
put forward upou general principles is clear 
from the case of Dewar v. Spence (8). There 
the Court allowed the plaintiff to take the 
whole property at a valuation on the ground 
that the Court was expressly empowered by 
Statute to determine to whom the lands 
and tenements should be conveyed, if it was 
found that their character was such as to 
make a partition undesirable or injurious to 
the parties. Where, however, there is no 
such statutory provision, a party cannot be 
compelled totransfer his share to the other 
co-owner ab a valuation to be fixed by the 
Court. Much reliance was placed in the 
Courts below, as also here, upon the decision 
of this Court in the case of Basanta Kumar 
Ghose v. Moti Tal Ghose (9), where it was 
laid down that when it is inconvenient to 
divide a property, that property must be 
kept in the possession of the person in occu- 
pation, and the other person, who cannot 
conveniently get actual possession com- 
pensated. That case, however, is clearly 
distinguishablé, because the person who was 
compensated was a stranger to the family, and 
the property sought to be partitioned was the 
family dwelling house in which the stranger 


had acquired an interest. Consequently, 
(7) (1871) L. R. 6 Ch. App. 685; 40 L. J. Ch. 675; 
25 L. T. 577; 19 W. R. 988. 
(8) (1836) 7 Wharton 211. 
(9) 6 0. L. J. 8 (Note). 
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under section tof the Partition Act of 1893, 
the plaintiff could not claim a share of the 
dwelling house: much less could be claim to 
purchase the whole property at a valuation 
[Khivodt Okunder v. Saroia Prasad (10)], 
As was pointed out by this Court in the case 
of Raj Coomaree Dassze v. Gopal Chunder Bose 
(11), if one of the co-parceners wishes to 
keep the property entire, an opportunity 
should be afforded to him to do so, if he can 
agree on the subject with his co-parceners. 
-This observation was made long before the 
Partition Act of 1893. Under that Act, if 
more than one parcener wishes to acquire 
the property at a valuation, the Court is 
directed to sell the property,- and this is ob- 
viously the fairest course to adopt. To com- 
pel one of the parties to transfer his share to 
another co-owner, would, in our opinion, be 
arbitrary and unjustifiable interference with 
the rights of the owner in that property. If 
the Court were to accede to the prayer of the 
plaintiffs in the present case, the result would 
be that, under color of partition, the defen- 
dant would be compelled to sell his lands to 
the plaintiffs against his will: clearly the 
Court ought not to adopt such a course which 
might be justly deemed inconsistent with 
private rights and individual privileges. In 
the case before us, both the parties are 
agreed that the nature of the property is 
such that a division thereof amongst all 
the share-holders cannot reasonably or con- 
veniently be made. The proper course, there- 
fore, to follow is to direct a sale of the 
property among the co-sharers: and it should 
be given to that share-holder who offers to 
pay the highest price above the valuation 
made by the Court, The defendant cannot, 
in our opinion, be compelled to transfer his 
share at a valuation to the plaintiffs, merely 
because the latter happened to have posses- 
sion of the property at the time when they 
commenced the present action. The view, 
we take, is supported by the principle which 
underlies the cases of [Villéams v. Games(12), 
and Pilt v, Jones (18). 

The result, therefore, is that this appeal 
must be allowed, the decrees of the Courts 


(10) 7 Ind. Cas. 436. 

(11) 30. 514. 

(12) (1875) L. R. 10 Ch. App. 204, 44 Ti, J. Ch. 248; 
32 L. T. 41a; 23 W. R. 779. 

(13) (1880) 5 App. ©. 651 ; 49 I. J. Ch. 795; 43 L. 
T, 285; 29 W., R, 33, 
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below discharged, and the case rdhanded to 
the Court of first instance in order that the 
Court may proceed to hold a sale under sec- 
tion 3, sub-section 2 read with sections 
6 and 7 of the Partition Act of 1893. The 
appellant is entitled to his costs in this 
Court as also before the Subordinate Judge. 
The costs in the Court of first instance 
will be borne by the parties themselves. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Scconp Civin Appsats. Nos. 1171, 1236 ro 
1240 or 1909 wiru Routes Nos. 2885 t3 2869 
or 1£09. 
August 17, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
RAHIMUNNESSA BIBEE—Praintipr— 
APPELLANT 
2 COVSUS 
MAHADEB DAS—Derenpixnt— 


RESPONDENT. 

Jurisdiclion—Remand by District Judge—Appeal 
after remand heard by Sub-Judge—Sub-Judge cannot 
go behind remand order—Pi ocedure—Contingency not 
provided by Legislature—Inherent power of Court— 
Civil Procedure Code (Act V of 1908), s. 151—Kstoppct 
—Tenant’s defence that plaintiff as benamdar is not en- 
titled to sue for vent, if permissible. 

An appeal was remanded by the District Judge. 
aA decreo was made by the first Court after remand : 
and an appeal was heard by the Sub-Judge against 
that decree: 

Held, that, the Sub-Judge was not competent to go be- 
hind the remand order, 

Where a contingency happens which Las not been 
anticipated by the framers of the Civil Proceduro 
Code, and, therefore, uo provision has been expressly 
made in that behalf, the Cours has inherent power to 
adopt such procedure as would do substantial justico 
and shorten needloss litigation, Š 

In cases where the doctrine of estoppel does 
not come into play, it is open to the tenant de- 
fendant to urge that the plaintiff, as benamdar 
for the heneficial owner, is not entitled to claim 
reni from him, 7 

The defendant was a tenant under A. The 
plaintiff claimed to intervene and to receive rent 
from the defendant on the ground that an in- 
oat „tenuro had been ereated in his favour 

ya: ; 

Held, that the defendant was entitled to question 
the title of the plaintiff and to assert that the plain- 
tiff was benamday for another person and was not en- 
titled to sue.fon rent. 

Appeal from the decree of the Sub-Judge of 
Hooghly, dated May 10, 1909, reversing that 
of the Munsif of Seram pore, dated December 
22,1908, 
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Babu Shib Chandra Palit, for the Appel- 
lant, 

Babus | Mohendrra Nath Roy and Biraj 
Mohan Majumdar, for the Respondent. 


Judgment. 


S. A. No. 1711 of 1909. 

This isan appeal on behalf of the plaintiff 
in an action for rent which has had a varied 
history. The plaintiff alleged that on the 
2nd November 1905, he obtained an inter- 
mediate lease from the Maharaja of Burdwan 
within whose zemindary the land in the ocen- 
pation of the defendant was situated. He, 
therefore, sued to recover rent from the de- 
fendant in respectofthe years 1312 and 1313. 
The defendant did not deny that he held lands 
under the Maharajaof Burdwan but he dis- 
puted the title of the plaintiff. He alleged 
that although the lease was granted by the 
Maharajain the name of the plaintiff, the 
person beneficially interested in the lease-hold 
property was one Makhan Lal Mukerjee 
under whom the husband of the plaintif was 
a servant, The Court of first instance stated 
the question in controversy to be, whether 
the relationship of landlord and tenant exist- 
ed between the plaintiff and the defendants. 
Evidence was adduced by the parties in sup- 
port of their respective allegations and the 
Court came to the conclusion that the plain- 
tiff had no’ real interest in the disputed pro- 
perty under the lease executed by the Maharaja. 
In this view the original Court dismissed 
the suit. The plaintiff then appealed to the 
District Judge who held that it was not com- 
petent to the original Court to consider 
whether the plaintiff had any title to the pro- 
perty; he then framed two issues which 
arose for decision in the suit as brought, viz. 
first, whether possession had been delivered 
by consent of the plaintiff to some party 
other , than the plaintiff; and, secondly, 
whether the ryofs with the consent of the 
plaintiff had paid their rent to some party 
other than the plaintiff. The District Judge 
ultimately allowed the appeal, set uside the 
decree of the Court of first instance and re- 
manded the case for re-trial. The original 
Court then considered the question laid down 
for trial by the District Judge aad made a 
decree in favour of the plaintiff. The defen- 
dant appealed to the Subordinate Judge, who 
came to the conclusion that the order of re- 
mand was erroneoys because as laid down by 
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this Court in the case of Kailash Mandul v. 
Baroda Sundari Dasi (1), it was opento the 
defendant to allege and establish that the re- 
lationship of landlord and tenant did not 
exist between the plaintiff and the defendant, 
inasmuch as the plaintiff was not beneficially 
interested in the lease-hold property. The 
Subordinate Judge, therefore, considered him- 
self bound in no way by the order of remand 
by the District Judge. He examined the 
evidence and came to the conelusion that the 
plaintiff kad acquired no interest in the lease- 
hold property. In this view, he set aside 
the decree made by the Munsif after remand 
and dismissed the suit. 

The plaintiff has now appealed to this Court, 
and on his behalf it has been contended that 
the Subordinate Judge had no jurisdiction 
practically to hear an appeal against an order 
of remand made by the District Judge. In 
support of this view, reliance has been placed 
upon the decision of the Madras High Court 
in the case of Jammalamadaka Subbalaksh- 
mamma YV. Jammala Venkatarayadu (2). On 
behalf of the respondent, this position has 
not been controverted. Butit has been ar- 
gued that the decree made by the Subordinate 
Judge is obviously well-founded on legal 
principle, and that although it was not com- 
petent to the Subordinate Jadge to question 
the legality of the order of remand made by 
the District Judge, yet upon the present 
appeal the whole matter is open for consider- 
ation hy this Court. From this point of view, 
the learned Vakil for the respondent 
has invited us to confirm the decree of the 
Subordinate Judge. Inanswer to this con- 
tention, it has been argued by the learned 
Vakil for the appellant that if the order of 
the Subordinate Judge was made without 
jurisdiction, the proper course to pursue is 
to set aside his decree, to direct him to re- 
hear the appeal on the assumption that the 
order made by the District Judge was correct 
and to leave it open to the presentrespondent 
to prefer an appeal against such decision of 
the Subordinate Judge and to have it revers- 
ed on the ground that the order of remand 
by the District Judge on which such decision 
would be based was erroneons in law. In 
our opinion, we are not compelled by any 
principle of law to adopt the course suggested 


by the learned Vakil for the appellant, lIt 
(1) 24 ©. 711; 1 ©. W, N. 565. 
(2) 32 M, 318; 5 M, L. T. 75; 2 Ind, Cas. 525, 
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may be conceded that the contention of the ap- 
pellant is to some extent supported by the de- 
cision in JammalaMaduka Subba Lakshmamma 
v. Venkatarayadu (2), where the learned 
Judges of the Madras High Court held that it 
was not competent to the High Court ander 
similar circumstances to investigate the. pro- 
priety of the orderof remand under section 
591 of the Code of 1882. It need not be dis- 
puted that section 591 is not comprehensive 
enough to cover a case of this description. 
But it is obvious that the contingency which 
has happened in the case before us was not 
anticipated by the framers of the Code and 
no provision has been expressly made in that 
behalf. Under such circumstances, the Court 
has inherent power to adopt such procedure 
as would do substantial justica and shorten 
needless litigation. The appellant invites us to 
hold that the decree made by the Subordinate 
Judge is erroneous, because he proceeded on 
the assumption that it was competent to him 
to question the validity of the order of remand 
made by the District Judge. But he invites 
us to stop there. The learned Vakil for the 
respondent, on the other hand, argues that if 
the decree made by the Subordinate Judge is 
questioned on the narrow ground urged by 
the appellant, the whole matter is set free, 
and it becomes open to this Court toconsider, 
without recourse to a remand followed by an 
inevitable appeal, thereal merits of the con- 
troversy between the parties. We feel no 
doubt whatever that it is open to us to adopt 
such a course ; and we are fortified in this 
view by the analogy of the decision of the 
Judicial Committee in Parichat v. Zalim 
Singh (8), In that case the plaintiff claimed 
in the alternative a decree for possession or 
a decree for maintenance. In the original 
Court, the claim for possession was overruled 
and a deciee for maintenance was made. This 
decree was confirmed on appeal. Upon 
second appeal, it wasargued that the decree 
for maintenance could not be supported ; this 
contention prevailed. But after reversal of 
the decree for maintenance, the Court pro- 
ceeded to consider whether the plaintiff should 
not be awarded a decree for possession ; such 
decree was then made, although the plaintiff 
had been content with the decree for main- 
tenance aud had never assailed it on the 
ground that she was entitled to a decree for 


possession. The Judicial Committee ruled 
BIC Lik A. 159. 


INDIAN CASES. 


[1910 


that the procedure adopted 4. right on 
principle. Their Lordships held that since 
the defendant successfully contended that the 
particular decree which had baen made was 
improperly made, it became the duty of the 
Court as soon as this decree was discharged, 
to consider what would be theright decree to 
make uponthe pleadings and the evidence. 
In the case befora us, the learned Vakil for 
the appellant has successfully argued that 
the Subordinate Judge in hearing the appeal 
after remand was a Court of co-ordin- 
ate jurisdiction, and could not consa- 
quently sit in jadgment over anorder of re- 
mand previously made by the District Judge. 
He has, therefore, properly invited us to hold 
that the decree made by the Subordinate 
Judge cannot ba supported. But we ara un- 
able to uphold his further contention that his 
success inevitably necessitates a remand 
tothe Subordinate Judge. We must now 
proceed to consider the case on the merits 
and to determine whether the order of remand 
made by the District Judge can ba sustained 
in principle. 

The District Judga, as we have already 
stated, has held that it was not open to the 
defendant to urge that the plaintiff was a 
mere benamdar for Makhan Lal and could 
not consequently claim rent from him. In 
support of this view, he has not mentioned 
any judicial decision ; but in fact, the view 
taken by himis opposed to along series of 
decisions of this Court amongst which re- 
ference may be made to the eases of Don- 
zelle v. Kader Nath Chuckerbutty (4); Kedar 
Nath Chuckerbutty v. Donzelle (5); Inderbuttee 
Koer v, Shiekh Makbool Ali Ticcadar (6) and 
Kailash Mondul v. Baroda Sundari Dasi (1); 
possibly also reliance may be placed to some 
extent upon the case of Jainarayan Bose v. 
Kadumbini Dasi (7). In some of these cases, 
there are expressions to þe found in the 
judgmonts to the effect that the doctrine of 
estoppel recognized in English Law should 
not be adopted in this country. It is not 
necessary for us to consider, whether this 
view is not too widely expressed and whether 
such a position could be maintained in view 
of the provisions of section 116 of the Indian 
Evidence: Act. It is sufficient for us to hold 

(4) 16 W. R. 186; 7 B. TL. R. 720. 

(5) 20 W. R. 352. 

(6) 24 W. R. Hh 

(T) 7 B. L. R. 723 (Xole). 
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that in cased wists the doctrine of estoppel 
does not come into play, it is open to the 
tenant defendant to urge that the plaintiff, 
as benamdar for the beneficial owner, is not 
entitled to claim rentfrom him. We may point 
out that in the case before us, no question of 
estoppel arises. As already explained, the 
defendant was a tenant under the Maharaja 
of Burdwan. The plaintiff claims to inter- 
vene and to receive rent from the defendant 
on the ground that an intermediate tenure 
bas been executed in his favour by the Maha- 
raja on the 2nd November 1905. It is not 
alleged either that he was the landlord of 
the defendant at the inception of the tenancy, 
or that he inducted the defendant into the 
disputed land. Consequently upon the author- 
ity of the decision of this Court in the case 
of Lal Mahammed v. Kallanus(8), we must hold 
that no question of estoppel arises. We may 
also observe that, as explained by this Court 
in the case of Ledat Mollah v. Kally Dass Roy 
(9), the plaintiff cannot possibly maintain 
the position that the defendant is not entitled 
to question his title. As was pointed out by 
the learned Judges in the case last mentioned, 
even where the plaintiff claims by a deriva- 
tive title and the defendant has attorned to 
him, the defendant is not thereby estopped 
from showing that the title is really not in 
the plaintiff but in some other person. This 
position is amply supported by the cases of 
Rogers v. Pitcher (10); Claridge v. Mackenzie 
(11); Gregory v. Doidge (12). Is is difficult 
to appreciate upon what basis the learned 
District Judge could have held that it was 
competent to the plaintiff to realise rent from 
the defendant without any opportunity 
afforded to the latter to show that there was 
no relationship of landlord and tenant be- 
tween the parties, because the plaintiff had 
acquired no title to the property under the 
‘Jease executed in her name by the superior 
zemindar. The position, therefore, is incon- 
testable that the view taken by the District 
Judge is erroneous and that the order of re- 
remand made by him should never have been 
passed. It would, therefore, be an idle for- 
mality to remand this case to direct the Subor- 


dinate Judge to proceed on the basis of the 
(8) 11 C. 519. . 
(9) 8 0. 238. 
(10) 6 Taunt. 202; 1 Marsh. 541. 
(11) 4M. & G. 143; 6L R. R. 504; 4 Scott (NR) 796; 
111. J. C. P. 72. 
(12) 3 Bing, 474, 
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erroneous order of the Disirict Judge aud 
then to leave it open to the defendant to have 
that judgment reversed by this Court on the 
ground that the order of the District Judge 
should never have been made. We may 
point out that the position of the parties 
might have been different if the order of re- 
mand had been made by the District Judge 
under the Code of 1908. It might then have 
been contended that under section 105, sub- 
section (2), the omission of the defendant 
to prefer an appeal against the order of re- 
mand gave a character of finality to that order 
which could not subsequently be questioned 
by this Court. 

The result, therefore, is thatthe decree made 
by the Subordinate Judge niust be affirmed 
and this appeal dismissed with costs. 

It is conceded that this decision will govern 
the other appeals. The other appeals must, 
therefore, be dismissed with costs. 

The rules are discharged with costs. We 
assess the hearing fee in each case at one gold 
mohur. 

Appeals dismissed, 
Rules discharged. 


CALCUTTA HIGH COURT. 
Secon Civit Arrear No. 1273 of 1907. 
August 16, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din, 
MOIZUDDI BISWAS—Derenpast— 
APPELLANT 
versus 


ISHAN CHANDRA DAS SARKAR— 


PLAISTIYP-—RESPONDENT. 

Revenue Sale Law (Act XI of 1859), ss. 22, 87— 
“Purchaser”, meaning of—Adverse possession-—In- 
cumbrance—Thak map—Evidence of possession and 
title—Specijied land included in estate at that 
survey—Preswmption that it was included within 
estate at Permanent Settlement, does not arise as 
matter of law. 


Tho expression “purchaser” in section 37 of 
the Revenue Sale Law, Act XI of 1859, does not 
mean the certified purchaser only, that is, the 
term is not confined to the person who has been 
declared the purchaser of the estate under sec- 
tion 22 of the Act. 

Narayan Chandra Kansabanik v. Kasiswar Roy, 10. 
L. J. 579, referred to. 

An adverse possessor is an encumbrancer within 
the meaning of section 37. 

Nuffer Chandra Pal Chowdhry v. Rajendra Lal Gos- 
wami, 28 O, 167, followed. 
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A. thak map is valuable evidence of possession, 
and as evidence of possession, ib isalso valuable evi- 
dence of title. 

Satcowri Ghosh v. Secretary of State, 22 0. 252 
and Jagadindra Nath Roy v. Secretary of State, 30 C. 
291; 5 Bom. L.R. 1; 7 C.W.N.198; 30 LA. 44, followed. 

But this principle is not directly applicable 
to the case where the ihuk papers show on the face 
of them that although the lands in dispute were sur- 
veyed as part of the estate of the predecessor of tho 
plaintiff, yet they were at the time in the possession of 
the pr edecessors of the defendant. 

Ib cannot be attirined as a proposition ‘of law 
that merely because cortain specified lands wero 
included in an estate at the time of the thak 
survey in 1859, they must havo been included 
within that estate at the time of the Permanent 
Settlement. Jt is open to the Court to draw such 
inference from ail the surrounding circumstances. 

Jagadinra Nath Roy v. Secretary of State, 80 C. 
291; 6 Bom. L. R.1; 7 ©. W. X. 198; 80 I. A. 445 
Gokul Chandra Dus v. Hara Sundari Dasi, 
9 0. W. N, 383 and Ananda Huri Basak v, Secretary of 
State, 30. L. J. 316, followed. 


Appeal fromthe decree of the District 
Judge of Faridpur, dated March 21, 1907, 
affirming that of the Sub-Judge of that dis- 

trict, dated May 29, 1906, 
~ Mr. Chowthury, Babos Jogesh Chandra 
Roy and D. L. Kastagir, for the Appellant, 

Babus Bordo Nath Dult and Tarini Das 
Banerjee, forihe Respondent. 

Judgment.—This is an appeal on be- 
half of the first defendant in n suit for re- 
covery of possession of land which the plain- 
tiff-respondent claimed to have acquired free 
from all inecambrances at a sale for arrears 
of revenue held on the 21st June 1895. The 
case for the plaintiff was that the lands now 
in dispute are included in Taluk Tafazzal 
Ali which bears No. 1530 on the Revenue 
Rolls of the Collectorate of Faridpur, that the 
defendant was in possession without any 
title and that consequently the plaintiff as 
parchaser of the estate was entitled to eject 
him. The defendant resisted the ‘claim 
substantially on the ground that the lands 
were not included within the estate pur- 
chased by the plaintiff; but that they were 
part of another estate owned by the de- 
fendant himself. The Courts below have 
concurrently made a decree iu favour of the 
plaintiff. ~ 

The first defendant has now appealed to 
this Court, and en his behalf the decision 
of the District Judge has been assailed sub- 
stantially on three grounds, namely, first, 
that as the plaintiff is not a certified purchaser 
under Act XI of 1859, he is not entitled to 
the benefit of the provisions of section 37 of 
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Act XI of 1859; secondly, that af the defen- 
dant has admittedly held possession of the 
disputed lands for more than half a century, 
the suit is barred by limitation, because he 
cannot be properly treated as an incum- 
brancer within the meaning of section 37, and, 
thirdly, that there is no evidence to show 
that the disputed lands were included at 
the time of the Permanent Settlement within 
the estate purchased by the plaintiff. 

In so far as the first of these points is con- 
cerned, the answer must depend upon the con- 
struction of section 37 of Act XI of 1859. Our 
attention has not been drawn to any judicial 
decision on the subject, and apparently the 
question raised before’ us is one of first im- 
pression. The learned counsel for the appel- 
lant has argued that the expression ‘pure. 
chaser” in section 37 means "certified pur- 
chaser”, in other words, that it is confined 
to the person who has been declared the pu'- 
chaser of the estate under section 22. In 
answer to this contention, our attention has 
been invited by the learned Vakil for the 
respondent to section 37 where the expres- 
sion “certified purchaser” is not used, and 
it has been suggested that if the Legislature 
had intended to restrict the applicability of 
section 37 to cases of certified purchasers only, 
the expression “‘certified purchaser” would 
have been used instead of the term “pur- 
caser.” Jn our Opinion, there is considerable 
force in this argument. No doubt, the use 
of the expression “certified purchaser” in 
section 33 and of the term “purchaser” in 
section 37 is by no means conclusive, because 
it is clear that in other sections, for instance, 
sections 22, 28, 29 and 30, the intention of 
the Legislature was to restrict the operation 
of those provisions to the certified purchaser. 
But there is a substantial difference between 
the scope of section 37 and the sections to 
which reference has been made. In so far 
as sections 22, 28, 29 and 30 are concerned, 
they clearly raise matters for consideration 
between the Collector on the one hand and 
the person declared as the purchaser on the 
other. Under such circumstances, it is 
reasonable to hold that what the Legislature 
had in view was that the Collector should 
recogniza the certified purchaser and him 
alone. On the other hand, when we consider 
section 36, we find that it deals with a case 
of conflict between the certified purchaser 
and a person who claims to be beneficially 
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interested; thee the Legislature expressly pro- 
vides that all suits brought to oust the cer- 
tied purchaser on the ground that the pur- 
chase was made for another person, though by 
agreement the name of the certified purchaser 
was used, shall be dismissed with costs. This 
section, however, though it places the real 
purchaser ata disadvantage when he happens 
to be the plaintiff in a suit for ejectment 
bronght against the certified purchaser, has 
been uniformly given a restricted interpreta- 
tion, and it has been repeatedly held that the 
operation of the sectionis not to be extended 
to cases not manifestly comprised within its 
terms. Finally, when we consider section 37, 
it becomes clear that the question, which 
arises, is raised neithcr between the Collector 
and the person declared as the purchaser, 
-nor between the certified purchaser and a 
‘person claiming to be beneficially interested, 


Jase between the purchaser on the one hand 


and strangers who claim certai ninterests in 
the property on the other. In cases of this 
elass, there isno intelligible principle upon 
which we may restrict the operation of the 
section only to suits commenced by the certi- 
fied purchaser. In fact, section 37 defines 
the status of the purchaser and confers 
upon him a very valuable right, namely, 
that he acquires, for all practical purposes, 
the property in the condition in which it was 
at the time of the Permanent Settlement. 
This principle is obviously applicable to the 
real purchaser, no matter who may have 
been declared as the purchaser under sec- 
tion 22. In our opinion, there areno good 
grounds to justify the view that the term 
purchaser, in section 37, means the certified 
purchaser. We may here observe that sec- 
tion 87 has, in this respect, been always 
liberally construed,as shown by the case 
of Narayan Chandra Kansabantkh w. Kastswar 
Roy (1), where the expression “purchaser” in 
section 37 was interpreted to include a trans- 
feree, a sub-lessee, as also a person who 
has succeeded to the estate of the purchaser 
by inheritance. The first ground upon which 
the decision of the District Judge is assailed 
must, therefore, be overruled. 

In so far as the second ground urged on 
behalf of the appellant is concevsned, the 
Jearned Counsel has frankly conceded that 
his contention is opposed to a long series 
of decisions of this Court. It has been held, 

(1) 10, L. J, 678, 
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now for more than halfa century, that an 
adverse possessor is an eucumbrancer within 
the meaning of section 37 of Act XI of 1859, 
The earlier authorities on the subject are to 
be found reviewed in the case of Nuffer 
Chandra Pal Chowdhry v. Rajendia Lal 
Goswami (2). and we are not prepared at this 
distance of time to adopt a different view of 
the scope of section 37 from what has been 
hitherto treated as the correct interpretation, 
The second ground also, therefore, fails. 

In so far as the third ground urged on 
behalf of the appellant is concerned, it 
raises a question on the merits, not altogether 
free from diffculty, and involves in substance 
two questions, namely, first, whether the 
estate purchased by the plaintiff as Estate 
No. 1530 of the Faridpur Collectorate, is 
identical with Estate No. 1669 of the Jessore 
Collectorate, and, secondly, whether the lands 
now in dispute are included within Estate 


No. 1530 of the Faridpur Collectorate. The 
first of these questions arises under some- 


what peculiar circumstances. The plaintiff 
has admittedly purchased the Estate No. 1530 
and, in ordinary course, therefore, the sole 
question in controversy between the parties 
ought to have been, whether the lands are 
included within Estate No. 1530. But in 
order to enable the Court to decide the ques- 
tion, the plaintiff found it necessary to 
rely upon @ thak map made in 1888, that is, 
before the estate purchased by the plaintiff 
became 1530 of the Faridpar Collectorate. Ab 
the time of the thak survey, according to 
the plaintiff, the estate was No. 1669 of the 
Jessore Collectorate and the map prepared by 
the thak authorities is a map of Estate 
No. 1669. In order to entitle the plaintiff to 
avail himself of the kak map, it is, 
therefore, necessary for him to establish the 
identity of Estate No. 1530 of the Faridpar 
Collectorate with Estate No. 1669 of the 
Jessore Collectorate. The learaed Judge of 
the Court below, in concurrence with the 
Subordinate Judge, has found in favour of the 
plaintif upon this point. After a careful 
consideration of the arguments addressed to 
us upon this part of the case, we are of opi- 
nion that the judgment of the District Judge 
cannot in this respect be successfully assail- 
ed in second appeal. The learned Subordinate 
Judge relies upon what he calls an unauthoris- 
ed register kept in tho Jessuro Collectorate, 
(2) 25 C, 167. 
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which shows that Estate No. 1669 of that 
Collectorate subsequently became Estate 
No. 1530 of the Faridpur Collectorate. He 
also refers to a Mahalwari Register and to de- 
tails about the amount of revenue payable, 
the lands comprised in different mouzas and 
similarity in names, to show that the two 
estates must be identical. In our opinion 
the materials upon which the conclusions of 
the District Judge are based are amply suffi- 
cient to support the inference drawn. The 
first question must, therefore, be answered in 
favour of the plaintiff. The next point which 
requires consideration is, whether the dis- 
puted lands are comprised within Estate 
No. 1669 of the Jessore Collectorate. The 
Subordinate Judge stated the question for 
decision in these terms: “Js the fact that in 
1858-1809 thelands in suit were thaked as 
belonging to Estate No. 1669, alone suffi- 
cient to enable the Court to hold that the 
lands really belong to this estate”. He answer- 
ed the question in these terms: “I hold on the 
strength of the thak that the lands in suit 
belong to plaintifi’s estate and belonged to 
it at the time of the Permanent Settle- 
ment.” Upon appeal the District Judge 
overruled the contention of the defendant 
that the thak map was not by itself conclu- 
sive, because it showed on the face of it that 
the lands now in dispule were, at the time 
when the map was prepared, in the possession 
of the predecessors of the defendants. Now 
it cannot be disputed that the thak map is 
valuable evidence of possession, and as evi- 
dence of possession, it is also valuable evidence 
of title. In support of this proposition, re- 
ference need be made only to the case of 
Satcowrt Ghosh v. Secretary of State for India 
(3), which was subsequently approved by their 
Lordships of the Judicial Committee in the 
case of Jagadindra Nath Roy v. Secretary of 
State for India (4). In ordinary cases, the 
thak map is used primarily us evidence of 
possession of the party who relies thereupon 
and as soon as itis established from the thak 
map that the claimant was in possession at 
that time, such possession may legiti- 
mately be attributed to title. This prin- 
ciple, however, is not directly applicable to 
the case before us, because here the thas 
papers show on the face of them that although 
(3) 22 ©. 252. 


(4) FO 0, 291; 5 Pom, L. R. 1; 7C, W. N. 198; £ 
T A. 44. 
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the lands now in dispute were sth-veyed as part 
of the estate of the predecessor of the plain- 
tiff, yet they were at the time in the posses- 
sion of the predecessors of the defendant. 
Consequently the inference, which might 
otherwise be drawn from the thak map, is very 
much weakened. The question then reduces 
itself to tbis. In 1859, the disputed lands 
were depicted onthe thak map as part of 
Estate No. 1669 of the Jessore Collectorate; 
is this fact sufficient to entitle a Court of 
fact to hold that the disputed lands were 
really included in such estate? In our opi- 
nion, it is impossible for us in second ap- 
peal to hold as a matter of law that the in- 
ference cannot follow from the premises. 
The District Judge, as also the Subordinate 
Judge, has relied upon one very material 
circumstance, in support of this conclusion: 
They bave pointed out that the owners of 
Estate No. 69, which is the estate claimed by 
the defendant, took steps to have the thak 
map corrected by an appeal to the superior 
Revenue authorities in respect of one parti- 
cular parcel, but that they did not follow a 
similar course in respect of the disputed lands, 
although such lands were shown on the 
thak map as included in Estate No. 1669. 
It was undoubtedly open to them to take ap- 
propriate steps to rectify the error, if it was 
an error. No doubt they were at the time 
in actual possession of the lands, but they 
must have been aware that the very circum- 
stance that the disputed lands were shown on 
the thak map as part of Estate No. 1669, 
might, if allowed to stand unchallenged, be 
subsequently used against them upon the 
question of title ; and their possession itself 
might be treated as the possession of a tres- 
passer. This omission, therefore, to obtain 
a correction of the map, is significant and 
has an Important bearing upon the case. 
We have thus the fact that in 1859 the dis- 
puted Jands were treated by the Survey 
Authorities as included in Estate No. 1669, 
and that the predecessors of the defendant 
did not take any steps to have the map cor- 
rected although they took action in respect 
of other lands. Against this has to be 
set off the circumstance that the predecessors 
of the defendants were at the time in posses- 
sion of the land. Itis impossible for us to 
hold that the Courts below were not justified 
in inferring from these facts that the lands 
were as a matter of faci comprised within 
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-Estate No. 1869. If, therefore, in 1858, the 
lands were comprised in Estate No. 1669, the 
question next arises, whether this justifies 
‘the inference that the lands must have been 
comprised within that estate atthe time of 
the Permanent Settlement. No doubt, as 
pointed ont by their Lordships of the Judicial 
Committee in the case of Jagadindra Nath 
Roy v. Secretary of State for India (4) and by 
-this Court in the case of Gokul Chandra Das 
' y. Hara Sundari Dasi (5) and Ananda Hari 
` Basak v. Secretary of State for India. (6), it can- 
not be affirmed as a proposition of law that 
merely because certain specified lands were 
included in an estate atthe time of the thak 
-survey in 1859, they must have been includ- 
ed within that estate at the time of the Per- 
manent Settlement; yet it is open to the 
.Court to draw such inference from all the sur- 
-rounding circumstances. Possibly in some 
of the cases to be foundin the books, special- 
ly in the cases of Nobo Coomar Das v. Cobind 
Chandra Roy (7) ; Abdul Hamid Khan v. 
Kiran Chandra Roy (8) and Syama Sundari 
Dassya v. Jagabundhu Sootar (9), the proposi- 
.tion is stated too widely and Janguage is 
used which might justify the contention 
that the backward presumption presumplto 
„reire applies as an inflexible rule. The deci- 
sion of the- Judicial Committee, however, 
shows that this view cannot be maintain- 
-ed. But here we have not to deal with the 
-case of chur land, the condition of which 
might vary from year to year according to 
--the course of the river. The history of the 
: disputed lands does not indicate that its area 
or situation had in any way been changed 
from the time of the Permanent Settlement 
and the Courts below were, therefore, justifi- 
.ed inthe inference they drew from all the 
circumstances of the case, namely, that the 
lands included at the timè of the Thak Survey 
ain 1858-59 within Estate No. 1669 were 
also included in the estate at the time of the 
\Permanent Settlement. > The third ground 
‘cannot, consequently, be sustained, : 


The result is that the decree made by the 
Court below is affirmed and this appeal is dis- 
missed with costs. : 
Appeal dismissed. 
(5) 9 0. W. N. 383. bi 
(6)3 C. L. J. 316. 


MADRAS HIGH COURT. 
Secon Civit APeRALS Nos. 1202, 1203 AND 
1204 or 1907. 
August 15, 1910. 
Present:—Mr. Justice Miller and 
Mr. Justice Krishnaswamy Aiyar. 
PATTATH MANAKKAL NARAYANAN 
SOMAYAJIPAD—AppRLLANT 
versus 
KANNANOOR KANISAKA MANAKKAL 
NARAYANAN ATISHEERIPAD AND 


OTHERS— RESPONDENTS. eI 
Accounts—Accounts settled—Omission of plaintiff te 
pray for re-opening of accounts on the basis of fraud 


`— Plea of defendants that no accounts were rendered— 


Finding that plaintiff accepted payments after hearing 
accounts read—Whether amounts toa finding that ac- 


counts were settled. 


A. finding, in a suit for settlement of accounts, that 
plaintiff accepted payments after hearing accounts 
read, is not a finding that accounts were settled bet- 
ween the parties, 

Where the defendant, in such a suit, admits that he 
had not rendered any accounts to the plaintiff and 
was not liable to do so, the Court should presume 
that there was no settlemont of accounts, and plain- 
tiff's suit is not liable to dismissal on the ground that 
he did not pray in his plaint or re-opening of accounts 


„on the ground of error or fraud. 


Second appeals against the decrees of the 
District Court of South Malabar, in Appeal 
Suits Nos. £93, 597 and 598 of 1906, present- 
ed against the decrees of the Court of the 
District Munsif of Ottapalam, in Original Suits 
Nos. 14, 15 and 16 of 1905, respectively. 

Judgment. 
S. A. Nos. 1202 ann 1208 or 1907. 


The first contention is that accounts for 


1077 and 1078 were settled between the 


plaintiff and the lst to Ard defendants and ` 
the plaintiff was paid what was due to him. 
The fact that the plaintiff did not seek in 
the plaint to re-open an account settled for 
those years alleging error or fraud, but 
alleged that he had received nothing at all 
for those years is the basis of this contention. 
He is not, it is claimed, entitled to question 
the correctness of the amount which the 
Courts find he received for those years. But 
the Ist defendant, himself both in his written 
statement and in his evidenze, alleged that 
he had not rendered any accounts to the 
plaintiff and was not liable to do so; and it 
is impossible for us, in the face of those 
statements, to hold that there was an account 
rendered and settled, The District Munsif 
finds the plaintiff precluded from questioning 
the result, because he had accepted payment 
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after hearing the accounts read; that is hardly 
a finding that accounts were rendered and 
settled: and the District Judge, without record- 
ing an express finding on this question, holds 
that there is no reason why the plaintiff 
should not show thattheaccounts are incorrect. 
There are then no findings of the Courts 
below binding on us and we must hold ou 
the lst defendant’s evidence that there has 
not been a settlement of accounts. For the 
appellant it is then contended that the 
District Judge should have found that the 
renewal fees collected in 1077 and 1078 were 
spent on paying debts incurred for temple 
construction some years before that. We 
must accept the finding on this point in 
paragraph 10 of the District Judge’s judg- 
ment. It is also contended that the plaintiff 
should have been given only 1/26th instead 
of 1/24th of the fund available for distribu- 


tion, but that does not seem io have been” 


made a subject of dispute in the lower 
appellate Court and we do not see reason to 
allow it to be raised now. The appeal in 
each case fails and is dismissed with costs. 
The memorandum of objections raises two 
questions : first, that the income from a certain 
piece of land should be taken to be the 
amount realisable as rent if the land were 
let.out on Verumpattan tenure and not the 
amount brought into the accounts as income 
derived from a kanom demise. The demise 
stands, the evidence shows, in the name of 
Villozé, the agent of the Ist to @rd defen- 
dants, and is for the benefit of the, 2nd defen- 
dant’s Uom. It has twice been held by the 
High Court that a kanom on the same land 
for a similar amount is a fraud upon the 
Sabha, and not binding on the members 
thereof. The District Judge has leld the 
present demise valid because it was accepted 
by the katkars in a compromise, Exhibit IT, 
but that acceptance does not bind the other 
members of the Sabha; and is not sufficient 
evidence to show that the demise is binding. 
We think that the income, in which the 
plaintiff is entitled to share, must be calculat- 
cdas if the land were let on Verumpatiam 
tenure and must ask the District Judge to 
find the amount due on that footing. The 
second point raised in the memorandum of 
objections is as to the amount of expenditure ; 
it is contended that the District Judge should 
have relied on the decision, Exhibit W, in a 
suit of 1883, and not ou accounts of later 


years. Wesee no reason to ackept this con- 
tention. 

The District Judge’s finding should be 
returned on the evidence on record in six 
weeks, Seven days will be allowed for filing 
objections. 

Seconp Appeat No. 1204 or 1907. 

The only additional point raised in this 
case is that there was no claim for 1078 by 
this plaintiff. This contention is clearly 
unfounded. The second appeal is dismissed 
with costs, 

On the memorandum of objections, the 
judgment follows that in the connected cases. 

In compliance with the above judgment, 
the District Judge of South Malabar submit- 
ted the following ` 

FINDING. 

I have been directed by the High Court to 
return a finding on the following issue, viz :— 

“What is the amountdue to the plaintiff in 
each case on the footing that the income in 
which the plaintiff in each case is entitled to 
share must be calculated as if the land were 
let on Verumpatiam tenure ?.” 

2. It appears from the Pattomehit Exhibit_ 
E that the total annual rent of the properties 
was 1080 paras of paddy from which must 
be deducted 120 paras of paddy and Rs, 4-6-0 
paid by the kanom tenant, as this has been 
already taken into account in giving plaintiffs 
a decree for their share. To the balance 960 
paras 10 per cent. has to be added for 
Paravast.’ The revenue on the lands is 
Rs. 63 (See the Commissioner’s account), or 
126 paras as it was conceded by the parties 
at the hearing of the appeal by my predecessor 
that the value of a para of paddy was 8 


.annas. The money purappad, Rs. 4-6-0, may 


be caleulated at 9 paras. This leaves a net 
balance of 921 paras, 

The plaintiffs in all the three suits are 
kaikars, and it is not disputed that one-tenth 
of the paddy income is set apart for the 
kaikars, the balance being divided equally 
amongst the katkars and karmis. Deducting 
one-tenth of 921 paras or 92 paras, the balance 
is 829 paras. 

In the years 1077, and 1078 there were 9 
katkars and 15 karmis. The shave of each 
member, was, therefore, approximately 443 
paras. The plaintiffs in O. S. Nos. 14 and 15 
are, therefore, each entitled in addition to the 
amount allowed to them to 344 and one-ninth 
of 92 paras, i. e., 10 paras or 445 paras. 
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3. For the year 1079 in which, there were 
11 kaikars and 17 karmis, the income 829 
paras has to be divided among 28 persons. 
The share to which each is entitled is 374 
paras 4. e., 293 paras and one-eleventh of 92 
paras i. e., 8 purag or in all 37% paras. 

The plaintiff in O. 5. No. 16 only became a 
member in 1079. He is, therefore, only entitled 
to his share for that year, t. e., 274 paras. 

4. I would, therefore, return a finding to 
the effect that in addition to the amount 
decreed, plaintiffs in O. S. Nos. 14 and 15 are 
each entitled to 444 paras for the years 1077 
and 1078 and 37% paras for 1079, while 
plaintiff in O. S, No. 16 is similarly entitled 
to 70 paras for the year 1079. 

The memorandum of objections filed by 
the respondents in S. A. Nos. 1202, 1203 
and 1204 of 1907, coming on for hearing 
after the return of the above finding, the 
Court delivered the following 

Judgment.—tThe appeals have been 
already dismissed, and on the memoranda of 
objections we accept the findings but as the 
plaintiff claimed only at the rate of 758 
paras, we allow the plaintiff his share on 
that basis and modify the decree of the iower 
appellate Court. It is agreed that the plain- 
tiff’s share in S. A. No. 1202 will in these 
circumstances be Rs. 37 and in S. A. No. 
1203 the same amount and in 1204, Ra. 15-8 
in excess of the amount awarded to him by 
the lower appellate Court. These sums will 
be added accordingly. ; 
~ There will be no order as to costs. 


Decree modified. 





(s.c.8 M. L. T. 222.) f 
MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 538 or 1909. 
ORIMINAL Revistox Petition No. 492 or 1909, 
February 10, 1910. 
Present:—Mr. Justice Sankaran Nair. 
In re SARAVANA PILLAL AND OTHERS—- 
ÅCCUSRD— PETITIONERS, 
Penal Code (Act XLV of 1869), ss. 143, 426, 447— 
Trespass ~Unlawful assembly. 
Theaccused enteredinto a vacant mania, broke down 
a wall and re-built it. Tho wall belonged to one of 
the accused: e 
Held, that there could be no unlawful assembly as 
the accused were there to build their own wall. 4 2 
Held, further, that the'acensed could not be con- 
yieted of mischief, 
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Tetition under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the judgment of the Sub-Divi- 
sional Ist Class Magistrate of Chidambaram, 
dated 3rd July 1909, in Criminal Appeal No, 
38 of 1909 (in C.C. No. 585 of 1908 on the 
file of the Stationary 2nd Class Magistrate of 
Chidambaram). 

Order .—The accused are convicted for 
having trespassed into a vacant manai of the 
prosecution witness No. 1, formed themselves 
into an unlawful assembly, pulled out the 
fence therein, broken down a wall and re-built 
ib. They are convicted under sections 426, 
143 and 447, Indian Penal Code. 

The first prosecution witness admits that 
the wall pulled down and partly re-built is the 
eastern wall of the house of the 2nd accused, 
to whom, therefore, it prima fane belongs 
The evidence of title of prosecution witness 
No. 1 is the razinama decree (Ex. A.) to 
which the 2nd accused was not a party. In 
his own words “I say that the wall belongs 
to me, because the defendant in the Civil 
suit has written that the wall belongs to 
me.” He also admits that the wall was 
not delivered to him by the Court dmim. He 


_ has, therefore, not proved his title or posses- 


sion. He also admits that about 5 or 6 feet 
of wall had been erected before the Ist of 
July, the date of the offence. There is no 
doubt in the circumstances that the 2nd 
accused, therefore, continued to remain in 
possession of the wall of his own house. 
There can be no unlawful assembly under 
section 143 as the accused were there to 
build their own wall. Tt does not appear how 
the accused are guilty of mischief. Tho 
accused went to the place neither to commit 
any offence or to intimidate, insult or to 
annoy the prosecution witness No, 1, if they 
went there to build their own wall. The facts 
above referred to are not noticed by either of 
the lower Courts, and their conclusions which 
are inconsistent with them cannot, therefore, 
be accepted. 

I, therefore, set aside the convictions and 
direct that the fines, if levied, be refunded. 


Convictions set aside, 
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` (s.c. 8 M. L. T, 222.) 

MADRAS HIGH COURT. 
Criminar MiscacLanRoUs Petition No, 137 
or 1908. 

September 16, 1903. 

Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Subramania Aiyar. 
In re MASHA SABJEE SAHIB—Accosep 
— PETITIONER 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of a Criminal case—Notice of transfer applica- 
tion not given——Order made—Whether valid. 

As ageneral rule, notice should be given of the 
application for transfer but failure to give notice does 
not render tho order of transfer illegal. Under 
special circumstances, such order can be made without 
notice. 

Alagirisami Naidw’s case, 23 M. 41, referred to 

Petition under section 526 of the Criminal 
Procedure Code, praying the High Court to 


transfer O. O. No. 477 of 1908 from the file . 


of the Stationary 2nd Class Magistrate of 
Tiruppattur to that of any Ist Class Magis- 
trate. 

Order.—tn the circumstances, in which 
‘the order of transfer was made, to which our 
attention has now been called by the Public 
Prosecutor, we are of opinion thatthe order 
was perfectly proper. No adequate explana- 
tion is forthcoming as to the extraordinary 
delay in the disposal of this simple case. It 
has been on the file of the 8rd Class Magis- 
trate of Vaniambadi for 15 months and has 
now been ripe for judgment for 6 months, 
We do not hesitate to characterise the delay 
“in the disposal of this case as scandalous. 

It has been urged that the order of transfer 
was illegal on the ground that no opportunity 
was given to the accused to show cause 
against the making of the order. Although 
_as a general rule, notice should be given [See 
the case of Alagirisami Naidu (1)], the failure 
to give notice does not render an order of 
‘transfer illegal. 

The circumstances of this case are so 
special that we decline to say that the order 
of transfer was bad on the ground that no 
“notice was given to the accused. 


The petition is dismissed. 


Petilion dismissed. 
_ (1) 26 MAL 
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(e. c. 8 M. L. T. 226). 
MADRAS HIGH COURT. 

Seconp Cryin Arrear No. 543 or 198. 
February 25, 1910, 
Present:—Sir Ralph Benson, Judge, and 
Mr. Justice Krishnaswami Aiyar. 

A. L. A. R. ARUNACHELLUM 
CHETTIAR-—Deranpant—A PPELLANT 
VErsUs 
P. S. K. HAJI SHEIK MEERA 
ROWTHER-—Ptatnrirs-—Resron pent. 

Civil Procedure Code (Act XIV of 1832), ss. 295, 490 
Rateable distribution —Attachment before judgment— 
Whether it is an application for the evecution of the 
decree—-Apnlication for rateable distribution—Not an 
application for execution. 

Section 289, Civil Procedure Code, provides for an 
application for execution and section 235, Civil Pro- 
cedure Code, specifies the form and contents of the 
application. A mere application for rateable 
distribution, which does not comply with the require- 
ments of section 235 in form or substance, cannot be 
treated as an application for execution, falling wilhin 
the scope of section 295, 

Ramjus Agarwala v. Guru Charan Sen, 11 Č. L.J. 
69; 3 Ind. Cas, 105, followed, 

Section 490, Civil Procedure Code, which gives rise 
to an attachment before judgment, does not give rise 
tothe implication that attachment was made ona 
constructive application for execution. It only 
prevents alienation. 

Anatbachment boforo judgusnt is in no sense 
an application for execution. By atiachment before 
judgment, the attaching creditor dasa nob qualify 
himself for rateable distribution. 

Pallonji Shapurji Mistry v. Edward Vaughan Jordan, 
12 B. 400; Sewdut Roy v. Sree Canto Maity, 33 C. 639; 
10 0. W. N. 634, relied upon. 

Amara Veerayya v. Annamala Chetty Pichayya, 31 
M. 502; 4 M. L. T. 348, dissented from. 

Second appeal against the decrees of the 
District Court of Tinnevelly, in A.S. No. 159 
of 1907, presented against the decree of the 
Court of the District Munsif òf Tinnevelly, in 
O. S. No. 272 of 1906. 

Judgment.—tThe 2nd defendant who 
is the appellant before us claims rateable dis- 
tribution out of moneys realised in execution 
of the decree in Original Suit No. 681 of 1904 
on the file of the District Munsifof Tinnevelly. 
In execution of that decree certain movable 
properties which belonged to the 9th and 10th 
defendants were sold. The 2nd defendant who . 
had instituted Original Suit No. 701 of 1904 
attached the same properties before judg- 
ment. The sale was held on the 10th March 
1905, but the proceeds were realised on 
various days up to the Ist of April. The 20d 
defendant applied for rateable distribution on 
the llth March 1905. : His application hav- 
ing been allowed, the present suit is instituted 
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by other Poo against the same 
jadgment-debtor who raises the question as 
to the 2nd defendant's right to rateable dis- 
tribution, We may assume notwithstanding 
the facb that the sale was held on the day 
previous to the date of the application for 
rateable distribution, if that application could 
be regarded as an application for execution 
within the meaning of section 295, that it 
would entitle the applicant to rateable dis- 
tribution as the moneys were, as a matter of 
fact, realised on various dates subsequent to 
the 2nd defendant’s application for rateable 
distribution; [See Ramanathan Chettiar v. 
Subramania Sastrial (1)]. But there is no 
authority for the view that a mere applica- 
tion for rateable distribution is an application 
for execution us contemplated by section 
295. On the other hand, it has been held that 
it is not; see Ramjus Agarwala v. Guru Charan 
Sen (2). Section 280 of the Code provides 
for an application for execution and section 
235 specifies the form and contents of that 
application. The mere application for rate- 
able distribution, therefore, which does not 
comply with the requirements of section 235 
in form or substance cannot be treated as the 
sort of application for execution falling within 
the scope of section 295. 

Tt is next argued that the attachment before 
judgment pre-snpposes an application for ex2- 
cution becanse section 490 of the Code pro- 
vides thatit shall not be necessary to re- 
attach the property in execution of the 
decree where it had been attached before 
judgment. Section 295 gives the right to 
rateable distribution only to those who have 
prior to the realisation applied for execution 
of decrees for money againstthe same judg- 
ment-debtor, An attachment before judgment 
of certain property is in no sense an applica- 
tion for execution. It is impossible with- 
out specific language justifying it to create a 
fiction that an attachment bəfore judgment is 
equivalent to an application for execution of 
a decree, Section 490 which gives validity 
and effect to the attachment before judgment 
even after decree for certain purposes does 
not give rise to the implication that that 
attachment was made on a constructive appli- 
cation for execution of a decree that had not 
been passed. There is no magic in the word 
‘ve-attach’ to be found in sectim 490, The 


(1) 26 M. 179. 
(2) 110. L. J. 69; 8 Ind. Cas. 105. 


INDIAN CASES, 


857 


attachment before judgment is a fact. Tt does 
not die with the decree and all that the 
section provides is that when there is a sub- 
sisting attachment ib is unnecessary to make 
asecond attachment. The section does not 
make the application to execute the decree 
a second application to execute it because it 
says re-attachmentis unnecessary. Suppose 
other property of the judgment-debtor is 
sold and the proceeds realised can the decree- 
holder, who has attached before judgment 
a different property, claim rateable dis- 
tribution out of the proceeds as one who 
had applied for execution before realisation? 
We think the answer must be in the negative. 
The right to reteable distribution is conferred 
upon every decree-holder who has applied for 
execution whether the relief claimed by him 
is the arrest of the judgment-debtor or the 
attachment and salo of any property or the 
sale of property already attached before 
judgment. We find no warrant for suppos- 
ing that such a right is conferred upon 
a plaintiff who has not applied for execution 
but has merely obtained an attachment be- 
fore judgment. The subsisting attachment 
before judgment has its use in invalidating 
alienations by the judgment-debtor and dis- 
pensing with the need of a further attachment 
before sale withont necessitating the fiction 
after a decree ig passed thab there was a 
pre-existing application for execution. Rule 
11, Order XXXVILI of the New Code, which 
amplifies the language of section 490 by 
stating that an application for re-attachment 
of the property shall not be necessary upon 
an application for execution, appears to us to 
render manifest the intention of the 
legislaiure even under the old Code as 
regards the necessity for an application for 
execution even though the property had 
been attached before judgment. We must, 
therefore, regard section 490 as in no way 
giving countenance to the view that an attach- 
ment before judgment pre-supposes an appli- 
cation for execution. Reliance was placed on 
the decision of Mr. Justice Abdur Rahim in 
Amara Veerayyav. Annamalu Chetty Pichayya 
(3). If the foregoing reasoning be correct, 
it follows, that we are unable to accept that 
decision as sound. The learned Judge 
appears to have been impressed with the 
view that but for the conclusion he arrived 


at, “a large class of cases would, for no 
(3) 31 M. 602; 4 M. L. T. 348. 
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apparent valid reason, be excluded from the 
application of the very equitable provisions 
of section 295.” To our minds this does not 
appear to be a cogent argument, for sec- 
tion 295 gives the right to rateable distribu- 
tion only to decree-holders who have 
applied for execution. We cannot on any 
ground of equity include within that langu- 
age persons who have only applied for 
attachment before judgment. This may bea 
technical view. But we think we are bound 
to construe the Code according to its language. 
The decision of Mr. Justice Scott in Pallonjé 
Shapurji Mistry v. Edward Vaughan Jordan(4) 
seems to us to be exactly in point and his 
reasoning altogether commends itseif to us. 
He held that by attachment before judg- 
ment, the attaching creditor did not qualify 
himself for rateable distribution thongh he 
added he came to that conclusion with reluc- 
tance. The decision of Mr. Justice Wood- 
roffe in Sewdut Roy v. Sree Canto Maity (5) 
proceeds on reasoning which supports our 
conclusion. By the consent of the rival 
decrea-holder which is more than once refere 
- ped toin the judgment, the learned Judge 
allowed rateable distribution to the creditor 
who attached and had also the property sold, 
it being perishable before judgment. Bat 
he expressly points out that the attachment 
was not in execution and that the sale-pro- 
ceeds were not realised in execution, so that 
section 295 itself had no application. For the 
reasons we havealready given, we must hold 
that the second appeal fails and we dismiss 
the same with costs. 
Appeal dismissal. 
(4) 12 B. 409, 
(5) 33 ©. 689; 10 0. W. X. 634. 


(s. ¢. 8 M. L. T, 228.) 
MADRAS HIGH COURT, 
Seconp Civic ArpeaL No. 1186 or 1907. 
December 10, 1909. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Krishnaswami Aiyar. 
PERAMMAUL—Derenpant—AppeLtnane 
versus 

RAMANUJA NAICKEN—Ptarntirr— 


RESPONDENT, 
Compromise by widow—How far 
reversioner. 
A compromise made hy the widow will not be 
binding on the reversioner. 


binding on the 
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LATCHUMAMMAL V, GENGAMMAL. 


Subbammal v. Avudatyamal, 30 M. 3, d distinguished. Jj 

Second appeal against the decree of the 
Subordinate Jadge’s Court at Tuticorin, in 
A. S, No. 95 of 1906, presented against the 
decree of the Court of the District Munsif of 
Srivilliputar, in O. S. No. 463 of 1904. 

Judgzment.—We areof opinion that 
the so-called compromise in Suits Nos. 496 and 
497 of 1889 is not binding on the reversioner. 
Subbammal v. Arudalyammal (1), is nob in 
point. Since there the widow was the defen- 
dant and the decree was ona claim binding 
on the inheritance, and there wasa question of 
doubt. which was settled by the compromise. 
The appellant is not entitled to raise the 
question of partition between father and son. 
The Munsif’s finding on this question was 
against her and she apparently did not rely 
on the partition before the Subordinate Judge. 
At any vate there is no ground of appeal with 
regard to this. 

The second appeal is dismissed with costs, . 


aj "Appeal dismissed. 
1) 30 M, 3, 


(s.c. SM. L. T. 233.) 
MADRAS HIGH COURT. 
Seconp Civiu Appeau No. 834 or 1908, 
March 14, 1910. 
Present:—Sir Ralph Benson, Judge, ani! 
Mr. Justice Krishnaswami Aiyar. 
LATCHUMAMMAU— Poarstive— 
APPELLANT 
versus 

GENGAMMAL —DEPENDANT— RESPONDENT, 

Hindu Jaw—Partition, oral—Co-widows—Release— 
Reyistration—Transfer of Property Act (IV of 1882), s 
54-—-Practice—Appellate Court's finding —Remand—~ 
Power of successor to reverse finding after remand, 

Partition between co-widows may be made orally 
and doos not require registration bub when it operates 
as a release of the life-interest of each in the pro- 
perty assigned to the other, then under the Transfer 
of Property Act it requires registration. 

Virwvengada Chariar v. Ringwnatht, 13 M. L. J. 
500, followed. 


Where the Judge of an appellate Court gives n 
finding on a particular point and then remands the 
caso fora decision of the remaining questions, his 
successor'caunob, on the caso coming up again in 
appeal, reverse his finding. 

Second appeal against the decree of the 
District Court of Coimbatore, in Appeal Suit 
No. 29 of 1907, presented against the decree 
of the Court of the District Munsif of 


Udamalpet,in 0. S. No. 38 of 1904. 
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Judgment.—-The first issue raised 
two questions, namely, whether there was 


an oral Will and whether there was an `’ 


absolute division by the widows, The Original 
Munsif held in the plaintiff's favour on both 
the questions. Mr. Oldfield held against the 
Will but in favour of the absolute partition. 
He reversed and remanded the case with 
instructions to the Munsif to try the question 
as to the date of the partition, The Munsif 
having decided in the plaintiff’s favour, an 
appeal was again preferred to the District 
Court which now came before Mr, Broadfoot. 
He held the Will proved and dismissed the 
suit. We are of opinion that he was wrong 
in going back upon Mr. Oldfield’s decision 
against the Will. Theorder of remand was 
based upon the decision that the Will was not 
true. Though he held the partition was 
absolute, he would not dispose of the case 
finally as he wanted a further question to be 
decided as to whether it was before or after 
the Transfer of Property Act. 

We think that Mr. Oldfield’s decision was 
binding on Mr. Broadfoot on both the points 
namely, that the Will was not true and that 
the partition- was absolute. Itis now con- 
tended ‘that an oral partition by two co- 
widows, if absolute, must, after the Transfer 
of Property Act, be by a registered instru- 
ment asthe property exceeded Rs. 109 in 
value. But we think this view is not right. 
Adopting the view in Tiruvengada Chariar v., 
Ranganitha Ayyangar (1), we may say it is 
vot asale or a gift or an exchange. Par- 
tition amongst male members of a Hindu 
family may, after the Transfer of Property 
Act, be oral. 


This is conceded in argument. Wedo not 
see any difference in principle where it is 
amongst co-widows. “It is said that’ if the 
partition be for lifeit may be valid though 
oral, But when the partition operates as a 
release of the life-interest of each in the pro- 
perty assigned to the other, each of the 
parties is only converting the joint interest 
of both during their life-time into the several 
interest of each during the life-time of both. 
We can see no objection to this in the Transfer 
of Property Act. The decisions in Artyaputri 
v. Alamelu (2) and Ramakkal*v. Ramasami 
Naickan (3) do not deal with the question of 

(1) 13 M. L. J. 500. 

(2) 11 M. 804. 

(3) 22 M. 522. 


an oral partition and are not, therefore, in 
conflict with our view. 
We must dismiss the second appeal with 
costs, 
Appeal dismissed. 





(s.c, 8 M. L. T. 235.) 
MADRAS HIGH COURT. 

Crvit Revrston Petrrion No. 427 or 1909. 

March 31, 1910. 
Present:—Mr. Justice Miller. 
VALA SUBRAMANIA PILGAT— 
PLAINTIFF—PETILIONER 
versus - 
SANKARA SUBBU NAIDU AND oraers— 
COUNTER Perrtioners—DereNDANts 
— RESPONDENTS. 

Limitation Act (Act XVof 1877), Sch, 1I, art. 179(4) 
—Step-in-aid of evecution—Apyplication—Startiug point 
of limitation. 

Under art. 179 (4) the period starts with the 
application to the Court to take a step-in-aid of 
execution and if the application is in accordance with 
law and is to move the Court to take some step-in- 
aid of execution, it makes no difference whether the 
Court does or does not take the step demanded. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Tuticorin, dated Sth December 1908, in 
Exeecution Petition No, 1231 of 1908, in 
Small Cause Suit No. 1612 of 1902 on the file 
of the Court of the Subordinate Jndge of 
Tinnevelly. 

Judgment.—I think the Subordinate 
Judge has fallen into the error of holding 
that under art. 179 (4) of the 2nd Schedule 
to the Limitation Act of 1877, the limitation 
period begins to run from the date on which 
some step is taken in aid of execution, and 
that some order of the Court is accordingly 
necessary to initiate thatstep. DButit is clear 
from art. 179 (4) itself that the period starts 
with theapplication to the Court to take a 
step-in-aid of execution and if the application 
is in accordance with law and if its purpose 
is to move the Court to takea step-in-aid of 
execution it makes no difference whether the 
Court does or deos not take the step demand- 
ed. 

Tf then the application of the 8rd October 
1905 was an application to take a step-in-aid 
of execation and was in accordanca with 
law, no ordar of the Court is required to bring 
art. 179 (4) into operation, and inasmuch 
as the law required the issue of a notice 





860 


before execution could be had, the application 
presented with the butta for the issue of the 
notice was an application to take a step-in-aid 
of execution. Art. 179 (5) has no applica- 
tion because this is not acase where a notice 
under section 248 of Act XIV of 1882 was 
issued and that article is expressly confined 
to such cases. 

I reverse the order of the lower Court and 


remand the execution petition for disposal 


according to law. 
Costs will abide the event. 
i Case remanded, 





(s. c. 8 M. L. T, 235.) 
MADRAS HIGH COURT. 
Crvin Miscentanzous Aperan No. 85 or 1909. 
7 July 22, 1910. 
` Present:—Mr. Justice Wallis and Mr. Justice 
Krishnaswami Atyar. 
UMADE RAJAHA RAJE DAMARA 
KUMARA THIMMANAYANNU 
BAHADUR VARU-—Derrenpant— 
APPELLANT 
versus 
Sri RANGA BHUPALA BALI ROW 
GARU AND aNOTHER—PETITIONERS— 
ATTAGAING-OREDITORS —RESPONDENTS. 
Ciril Procedure Code (Act XIV of 1882), s. 3254— 
Transfer of decree to Collector for execution— 
Limitation—Exemplion-~Cowrt of Wards Act (Mad. I 
of 1902), s. 47. | 
Section 825A of the Code of Civil Procedure 
expressly excludes from calculation the period during 
which the decree is before the Collector for execution 
and the exclusion is made applicable to proceedings 
for execution in the Civil Court. 
_ Appealagainst the order of the District 
Court offNorth Arcot, in E. P. R. No. 8 of 
1967, dated the 13th March 1909. 
Judgment.—We do not find it 
necessary to consider the point dealt with in 
the lower Court, but think it clear that sec- 
tion 325 A of the Code of Civil Procedure 
which is made applicable by section 47 of the 
Madras Court of Wards Act, 1902, is 
sufficient to save limitation. Section 325 A 
expressly excludes from calculation the 
period during which the decree is before the 
Collector for execution and the exclusion is 
obviously made applicable to proceedings for 
execution in the Civil Court. 
There is nothing in the language of section 
47 of the Court of Wards Act to support the 
gontenticu {Lat the last clause of section 325A. 


INDIAN CASES. 
DAMARA KUMARA THIMMANAYANNU V. RANGA BHUPALA. 


{1910 
SESHAMMA GARU V. PURUSHOTAAMA. 


of the Code of Civil Procedure is pne made 
applicable and it would be contrary to the 
manifest intention of the legislature so to 
hold. 
The conclusion is right and the appeal is 
dismissed with costs. 
Appeal dismissed. 





(s. c. 1 M. W. N. 453.) 
MADRAS HIGH COURT. 
Civit Revision Permon No. 534 or 1909. 
August 19, 1910. 

Present :-~Mr, Justice Abdur Rahim and 
Mr. Justice Krishnawsami Aiyar. 
SREE RAJAH KUNDUKURY 

SESHAMMA GARU—Derenpant— 

PETITIONER 
versus 
KAJA PURUSHOTHAMA SOMAYAJALU 
—~PLAINTIFF——RESPON DENT. : 

Landlord and tenant—Mamool wet—Water-cess paid 
to Government—Suit to recover the same from landlord. 

The plaintiff having paid water-cess claimed the 
same from the defendant onthe ground that the 
defendant treated the land as mamool wet in the 
cowle he granted: Held, thatas the defendant did 
not authorise the plaintiff to take Government water 
on his responsibility, the plaintiff had no cause of 
action, 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree and judgment of the Court of the 
Subordinate Judge of Kistna at Ellore, in 
Small Cause Suit No. 39 of 1909. 

Mr. V. Ramesam, for the Petitioner. 

Mr. P. Narayanamoorthz, for the Respond- 
ent. 

Judgment.—tThe cowle has not been 
exhibited in the case. The plaintiff having 
paid water-cess claims it from the defendant 
on the ground that the defendant treated 
the land as mamool wet in the cowle he 
granted. The defendant admits that the 
land was described as mamool wet. But 
he does not admit that there was any pro- 
vision for indemnity. The plaintiff does 
not seek to set aside the cowle on the ground 
of mutual mistake. The defendant did not 
authorise the plaintiff to take Government 
water on his responsibility. If the plaintiff 
has to pay Government, a cess for water 
which he takes from Government he has no 
cause of actign to recover it from the de. 
fendant. We must set aside the Subordinate 
Judge’s decree and dismiss the suit with cosis 
throughout, : 

Petition allowed, 


Vol. VIL] 
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Q (se LM. W. N. 459.) 

MADRAS HIGH COURT. 
Criminat Miscesoinnous Petition No. 258 
or 1910. 

August 25, 1910. 

Present :——Mr. Justice Miller and 
Mr. Justice Krishnaswami Alyar, 

N. HKAMBARASWARA IYER— 
PETITIONER 
versus 
M. VEERABADRA THEVAN AND OTHERS 


—-COUYTER-PETITIONERS — RASPONDENTA, 

Criminal Prosedure Code (Ast V of 1393), ss. 195, 
§26—Petition for sanction for prosecution —Transfer, 
applisation for. 

Assuming that a petibion under section 195 is a 
petition in a criminal case, a transfer under section 
526 can only be made to a Cours to which the Court 
before which the application is pending is subordinate 


Application praying that, in the circum. 
stances stated in the affidavit filed therewith, 
the High Court will ba pleased to direct the 
transfer of Criminal Miscellaneous Petition 
No. 27 of 1910 from the file of the Sessions 
Court of Madura to thal of some other 
Sessions Court. 

Mr. M. K. Narayanaswmt Atyer, for the 
Petitioner, 

Mr. S. Swaminathan, for the Counter-Peti- 
tioners. -~ 

Order.—This is an application for 
transfer of a petition to grant sanction to 
prosacute a person accused of offences 
falling within clauses (a) and (c) of section 
195 of the Code of Criminal Procedure. 
That section enacts that no Conrt shall take 
cogniz inca of any of the offeacas enumerated 
in clausas (a) and (c) of the section except 
with the previous sanction on the complaint 
ofthe Courtin which, or in relation to a 
proceeding in which the alleged offence is 
committed, or of some other Court to which 
that Court is subordinate. 


Assuming then that section 526 of the 
Criminal Procedure Code gives us power 
tə transfer the application as being a 
Criminal case, the ‘language of section 195 
indicates that any transfer so made would 
be ineffective and futile unless the transfer 
was made toa Courb to which the Court 
befor: which the application is pending is 
subordinate for no Courbe could take 
cognizance of the case on a sanction granted 
by any Court not mentioned in the section. 
No authority on this question has been cited 
-before us, buf we think we ought not 
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APPANNA U, PETHANI MAHALAKSHMI. 


in this view of the section to make the 
transfer applied for and we are not inclined 
to adopt the suggestion that we should 
transfer the case to this Court, as it can, if 
necessary, be brought here by way of appeal. 
In the Allahabad High Court it has been 
held In the matter of the pstition of Amar 
Singh (1), followed in subsequent casa (uide 
Emp2ror v. Mahendra Singh (2), that the 
High Court cannot transfer a case under sec- 
tion 110 of the Criminal Procedura Code b) 
any Magistrate other than one within 
whose losal jurisdiction the person is found 
against whom procsedings are instituted. 
The revsoning iu this case supports the view 
we take of section 195. 

We, therefore, reject the patition. 

Petition rejected. 
(1) 16 A. 9. 


(2) 39 A. 47; A. W. N. (1997) 233; 7 Or. L. J. 214. 


Cs. c. 1 M W. N. 474.) 

MADRAS HIGH COURT. 
ORIMINAL Reviston Cass No. 202 or 1910. 
Crimivat Revision Parmos No, 155 

cr 1910. 

September 13, 1910. 
Present;—Mcr. Justice Munro and 
Mr. Justice Krishnaswami Aiyar. 

APPANNA—Cowpratyant—Psrirroner 
y versus 
PATHANI MAHALAKSHMI AND OTHER3—- 


AcouseD— RESPONDENTS. 

Criminal Prosedure Cole (Act V of 1898), s. 423 
(b) 2—Powers of an appellate Court—Power to change 
finding of acquittal into ong of conviction maintaining 
the sentence. 

The accused were chargod undor sections 148 and 
325 of the Indian Penal Code, and the Magistrate 
acquitted them uuder the former section but con- 
victed them under the latter. The accused then 
appealed to the Sessions Judge who was of opinion 
that the accused should have been convicted under 
section 147, Indian Penal Code, but he could not in- 
terfere with the acquittal. 

The complainant preferred a Revision tothe High 
Court: ' 

Held, that the Sessions Judge was wrong and that 
under section 423 (b) (2) of tho Code of Criminal 
Procedure, the appellate Court has power to alter the 
finding maintaining the sentence and there is no- 
thing to restrict the finding, which may be altered, to a 
finding of conviction. 

Queen-Hmprerss v, Jubanulla, 23 O. 975, approved. 

Sami diya v. Emperor, 26 M. 478; 13 M. L. J. 
263, discussed. 


Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
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Court to revise the judgment of the Court 
of Sessions of Godavari, in Criminal Appeal 
No. 33 of 1909, dated, the 30th September 
1909, presented against the finding and 
sentence of the Court of the Head Quarters 
Deputy Magistrate Godavari, in Calendar Case 
No. 39 of 1909. 

Mr. Joseph Satya Nadar, for the Petitioner. 

The Public Prosecutor and Mr. S. Siwemt- 
nathan, for the Respondent, 

Order.—The charge against the ac- 
cused was under sections 148 and 325, Indian 
Penal Code. The Magistrate acquitted the 
accused under section 148 bub convicted 
them under section 325. The accused then 
appealed to the Sessions Judge who was of 
opinion that the accused should have been 
convicted under section 147, Indian Penal 
Code, but though he could not interfere with 
the acquittal, Here the Sessions Judge was 
clearly wrong under section 423 (b) (2) of 
the Code of Criminal Procedure, the appel 
late Court may alter the finding maintaining 
the sentence and there is nothing to restrict 
the finding which may be altered to a finding 
of conviction. We agree with the decision in 
Queen- Empress v. Jabanulla (1), which cannot, 
we think, with respect, be distinguished in 
the manner in which it was sought to be dis- 
tinguished in Sami Ayya v. Emperor (2). In 
the Calcutta case there was no appeal by 
Government against the acquittal, but the 
High Court was dealing with an appeal by 
the persons who have been convicted. In 
Sami Ayya v. Emperor (2) also there is no re- 
ference to the wording of sections 423 (b) 
(2), Code of Criminal Procedure, Abhi Misser 
v. Lachmi Narayan (3), upon which the Ses- 
sions Judge relies does not seem to us to have 
any bearing as it proceeded on the view taken 
by the learned Judges on the facts. If the 
Sessions Judge finds the accused guilty of riot- 
ing, he maythen consider whether by virtue 
of section 149, Indian Penal Code, the con- 
viction under section 825, Indian Penal Code, 
may or may not be sustainable. 

We, therefore, set aside the acquittal and 
direct the re-hearing of the appeal. 

Acquittal set aside and case remanded. 

(1) 23 0. 975. 

i (2) 26 M, 478; 18 M, L. J. 263. 

(8) 27 C. 566; 4 O. W. N. 546. 
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(s.c. 1 M. W, N. 475.) Í 
MADRAS HIGH COURT. 

First Civin APPRAL No. 133 ov 1907. 
September 13, 1910. 
Present:—Mr. Justice Miller and 

Mr. Justice Sankaran Nair. 

MIDUTHA PERUMAL NALCK-—PrLawtrire 
—APPELLANT | 
versus 

M. PERUMAL NAICK AND orHers—Deren- 


DANTS— RESPONDENTS, 

Hindu Law—Partition—Ancestral property —Self- 
acquisition—Burden of proof—Prior admissions —Shift- 
ing of onua—Estoppel. 

The plaintiff brought a suit for partition ayiinst 
his father on the ground that the properties wero an- 
cestral:the defendant pleaded that the properties wero 
his self-ncquisitions. The plaintiff pub in evidence 
certain admissions of the defendant that the proper- 
ties were partly ancestral: 

Held, that the admissions, though oP amounting to 
estoppels, would shift the onus of proof from the plain- 
tiff to the defendant and that it lay on tho defendant 
to prove that the properties wero his self-2 acquisitions. 


Appeal against the decree of the Subor- 
dinate Judge’s Court of Tuticorin, in O. S. No. 
11 of 1905. i 

Facts.—Plaintiff sues the first defendant 
his father for partition alleging that plaintiff 
and first defendant belonged to an undivided 
Hindu family. The first defendant pleaded in 
defence that none of the properties mentioned 
in the plaint was ancestral and that the de- - 
fendant got the properties under a settlement 
between himself and his two maternal uncles 
and, therefore, that the properties were his 
self-acquisitions in which his son was not 
entitled toa share, Of the issues, the first 
issue was ‘whether the plaint properties are 
the ancestral properties of the family.’ On 
this issue, plaintiff put in evidence a deposi- 
tion of the first defendant in a previous 
litigation in which he admitted that his 
father’s property and the property of the 
first defendant in that suit (his maternal 
uncle) were joint and that although he was 
only entitled to balf a share, he was only 
given a third share because he was young; a 
written statement by the first defendant in 
which he declared that the properties in his 
“possession were ancestral accretions thereto 
as well as self-acquisitions; and another de- 
position in which he deposed that he and 
his sou were undivided and that property 
belonged to them both. It was explained 
on behalf of the first defendant that the 
aforesaid statements had no foundation and 
that they were false. The Subordinate Judge 
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held that these admissions did not operate 
as estoppels and thas the first defendant was 
entitled to set up the contention that the 
plaint properties were his self-acquisitions. 

The Subordinate Judge then considered 
on whom the onus lay to prove that there 
was a nucleus of family property and whe- 
ther the admission shifted the onus of proof. 
He was of opinion that the first defendant 
having explained that his statements were 
made to suit his purposes from time to time, 
the onus lay on plaintiff to prove a nucleus 
of family property as there is no presumption 
that every joint family possesses property. 
He then went into the evidence of the plaintiff 
and, coming to the conclusion that the plaint- 
iff has adduced no evidence of a nucleus of 
ancestral property, dismissed the plaintiff's 
suit. The plaintiff appealed. 

Mr. T. R. V. Sastri, for the Appellant :— 

It is admitted by the first defendant in 
prior litigations that there was ancestral 
property. The admissions are attempted to 
be explained as false. The Subordinate 
Judge accepts the explanation but they can- 
not hold water for one moment. The Sub- 
ordinate Judge thinks that by the admis- 
sion the onus is not even shifted to the cther 
< side. 

LS. Nair, J.:—Then you are entitled to 
have a finding whether the properties are 
the self-acquisitions of the first defendant. ] 


Mr. 4, R. V. Sastr’:—Apart from the 
guestion of self-acquisition, there is clear evi- 
dence that the first defendant threw the 
properly into the common stock. See in 
the case of Vasudeva Padhi Khandanga Guru v. 
Maguni Devan Bakhsht Mohupatrulu Garu(), 

(Mr. N. R. K. .:—That is nob a ground 
alleged in the plaint or inthe memorandum of 
appeal to this Court | 


[S. Nair, J.:—That is a point for the Subor- 
dinate Judge to consider. | 

Mr. N. R. K. Tatachari, for the Respond- 
ent. 

The plaintiff brings the suit for parti- 
tion. Won-division is admitted but the first 
defendant denies that the properties were 
ancestral. The onus is on plaintif to prove 
that there was a nucleus gf ancestral 
property. This can be proved directly by 
showing the existence of the ancestral pro- 


perty and indirectly by putting in statements 
(1) 24 M. 887. ` 
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of the party where he has admitted that 
the property was ancestral. The first defen- 
dant in his deposition says that he called 
the properties ancestral under a misconception 
of law. He thought that self-acquisitions 
meant properties acquired by himself. He 
was not aware that a gift from a maternal 
uncle was as much self-acquisition in the eye 
of law, and that it was not ancestral in the 
sense that the son had a right toshare 
in it, à 

(Miller, J:—That is nob what the Subor- 
dinate Judge says. He says that the state- ` 
ments are-false. He does not find that the 
property was got from the maternal uncle!. 
lt isso. Butitissubmitted thatthe Sub- 
ordinate Judge’s accepting the explanation, 
read with the deposition of the first defendant, 
would amountto sucha finding, 

[S. Naty, 7.:—Let the Subordinate Judge 
say soand give his finding.] Then your 
Lordships may send an issue for finding as 
to whether the properties are the self-acquisi- 
tion of the first defendant. 

Mr. T. R. V, Sastri:—The better course 
will be toremand the suit for disposal. 

Judgment.—tThe qnestion is whether 
the property is the separate property of the 
Ist defendant: and the Exhibits A, B. and 
C contain admissions by first defendaut that 
apart ofhis property was ancestral: if that 
is true, the burden of proofis put upon him 
to show that particular properties were 
acquired.withont the aid of the ancestral pro- 
perty. The Subordinate Judge, dealing with 
these admissions, holds, that they must 
have been false statements made by the 
Ist defendant and that the burden of proof 
is not put upon him, butwe areunable to 
accept the explanations suggested by the 
Subordinate Judge. They are improbable 
and have nothing to support them. The 
explanation of the first defendant himself that 
he made the admissions under a misapprehen- 
sion of the legal meaning of “Self-acquired 
property” is different and the Subordinate 
Judgehas not found whether it is true or 


‘false. 


The admissions, contained in MxhibitsA, B 
and C, are prima facie evidence of the exist. 
ence of ancestral property and the Subordinate 
Judge was wrong in treating them as of no 
value; and we cannot accept his view that the 
burden of proof in spite of them remained 
upon the plaintiff. The suit was, therefore, 
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wrongly dismissed : and we reverse the decree 
and remand the suit for disposal according 
to law. Costs will abide the event. 

Case remanded. 


(s. c.1 M. W. N. 477.) 
MADRAS HIGH COURT. 
Secoxp Civit Apprat No. 1430 or 1903. 
July 20, 1910. 

Present: —Mr. Justice Wallis, and 

Mr. Justice Krishnaswami Aiyar. 
ALAGAPPA MUDAUIYAR—Purattiry— 
‘ APPELLANT 

versus 


THIVAGARAJA MUDALIYAR AND OTHERS 


—DeraxDants—ResronDENTs, 

Jurisdiction —Second appeal in High Court—Re-dis- 
tribution of areas pending second appeal —Remand for 
findings—Whether original Court or new Court has 
jurisdiction. eats 

An appeal was heard by the Sub-Judge of Tuticorin 
and a second appeal was preferred to the High Court. 
Pending the second appeal, there was a re-distribution 
of areas and the Sub-Jndge of Tuticorin lost juris- 
diction which came to the Sub-Court of Ramnad. 

The High Court on hearing the second appeal 
called for certain findings. The question was whether 
the Sub-Court at Tuticorin or the Sub-Court at 
Ramnad had jurisdiction. The Court was dis- 
posed to take the view that the original Court will 
not be divested of its jurisdiction over pending suits; 
but was of opinion that as the matter was one of 
dificulty and likely to arise frequently express 
provision must be made by the legislature. 

The High Court, however, directed that the Subor- 
dinate Judge of Tuticorin should return the findings 
and that the direction would operate as a transfer. 


“ Second appeal against the decree of the 
Subordinate Judge’s Court of Tuticorin, in 
Appeal Suit No.. 380 of 1908, presented 
against the decree of the Court of the Dis- 


trict Munsif of Srivilliputur, in O. S. No. | 


121 of 1905 and this second appeal came on 
for orders with reference to the Letter of 
the then Subordinate Judge of Tuticorin, 
dated Ist July 1910 D. No, 641 bringing to 
notice that owing to the recent formation of 
the new Ramnad District he ceased to have 
jurisdiction to hear tha appeal remanded to 
his Court for findingsin the High Court’s order 
‘dated Ist April 1910 and requesting orders 
whether he may hear the appeal and submit 
his findings. 

Mr. P. 8. Sivaswami Tyer, for the Appel- 
„lant. 

Mr. K. R. Kirshnaswami Iyengar, for the 
2nd and 4th Respondents. 
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Order.--Since the order palling for 
findings from the Subordinate Judge of 
Tuticorin was made by this Court, the local 
area in which the suit arose has been trans- 
ferred to the Ramnad District and the ques- 
tion is whether the effect of such transfer is 
by operation of law to divest the Subordinate 
Judge of Tuticorin of jurisdiction to return the 
findings and to confer such jurisdiction on 
the Ramnad Court. In Panduranga Mudaliyar 
v. ‘Vythilinga Reddi (1),to which one of ud 
was a party, the Court was disposed to take 
the view thet such a transfer would not divest 
the Original Court of jurisdiction over pend- 
ing' suits. The learned Advocate-General, to 
whom weare much indebted has now called our 
attention to conflicting rulings of American 
State Courts on the point. See State v. 
Lackey (2); Lindsay v. M. O. Cornak (3); Per- 
kins v. Patian (4) Metanghton v. Bank of 
Potamac (5), quoted in Cols. 1943, 1945, 
2030 and 2032 of Vol. J3 of the American 
Digest (Country Edition) and remarks on p. 
714 of Vol. IL of the Encyclopaedia of Liw 
aud Procedure. The question is not. only one of 
considerable difficulty, but also likely to arise 
frequently and, in our opinion, might with 
advantage be dealt with by express legislative 
provision as would appear to have been very 
generally done elsewhere. 

Tn the present case we think it cən- 
venient that the Subordinate Judge of 
Tuticorin shonld return the findings and 
so direct. The direction will operate as a 
transfer to his fileassuming that his jurisdic- 
tion was divested by the transfer of the 
local area» 

Case remanted. 

(1) 80 M. 587; 2 M. L. T. 466; 17 M. L. J. 417. 

(2) 2nd (2 Cart) 285. 

(3) 2 A. K. Marsh. 229; 12 All, M. Dec. 887. - 


(4) 10 Ga, 241, 
(5) 7 Grat 68, 


CALCUTTA HIGH COURT. 
Seconp Orvis Appear Nos, 95 AND 174 
or 1908. 

September 2, 1910. 

Present :—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 
JAGADISH CHANDKA SANYAL AND 
OTHERG—~ DEFENDANTS —ÅPPELLANTS 
versus 
LAL MOHAN PODDAR AND oruers— 
PLAINTIFP3— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 107, 117— 
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JAGDISH CHANDRA v, LAL MOHAN. 
“Lease for agricultural purposes — Reclamation lease 
granted for rembual of jungle—Necessity for regis- 
tration—Tenure for agricultural purposes-— Whether in- 
terest heritable. ' 

A reclamation lease granted expressly for the 
purpose that the jungle and wild trees might be 
removed and the land brought under cultiva- 
tion, is a lease for agricultural purposes within 
the meaning of section 117 of the Transfer of Pro- 
perty Act. It is immaterial whether the grantee 
did the work himself, by his servants and 
hired labourers, or by under-tenants whom he set- 
tled on the land. 

Consequently, such a tenancy can be created with- 

_ out a registered instrument notwithstanding the pro- 
visions of section 107. 

As the grantee becomes a tenure-holder for agricul- 
tural purposes, the interest is heritable and does uot 
lapse upon his death. 


Appeal from the decree of the District Judge 
of Jessore. dated August 29, 1907, reversing 
that of the Sub-Judge of Khulna, dated Sep- 
tember 11, 1906. 

Babus Nil Madhab Bose and Jadunath 
Kanjilal, for the Appellant. 

Mr. B. Chakravarti, Counsel and Babu 
Baikuntha Nath Das, for the Respondents. 

Judgment.—tThe subject-matter of 
the two litigations, which have given rise to 
the appeals now before us, is a five-sixth 
share of a tract of 850 bighas of land in 
the Sunderbans. The plaintiffs in one of 
three suits claim title to a one-half share 
of this tract as settlement-holders under 
Government. The plaintiffs in the other 
suits claim a similar title to a third share. 
The holders of the remaining one-sixth 
share are party defendants, but they are not 
really interested in any way in the contro- 
versy between the plaintiffs and the contest- 
ing defendants. The case for the plaintiffs- 
respondents in these appeals is that in Sep- 
tember 1898, that is, nearly seven years be- 
fore the commencement of these suits on the 
llth May 1905, they and their sub-lessees 
were unlawfully ejected from the disputed 
lands by some of the defendants who claim 
title ag tenants under the second defen- 
dant. The answer of the contesting defendants 
to the claim is that in 1888 the plaintiffs 
or their predecessors granted a reclamation 
lease to the father of the second defendant, 
that this leaye is still in operation and that 
the defendants were in lawful possession of 
the disputed lands under title subordinate 
to that of the grantee. The original Court 
found in favour of the defendantsand dismiss- 
ed the claim as unfounded. Upon appeal, 
the District Judge has reversed the decision, 
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Upon the question of fact, namely, whether 
a tenancy was created in favour of the father 
of the second defendant, the District Judge 
has found, in concurrence with the Subordi- 
nate Judge, in favour of the defendants, 
though no mentionof the tenancy was made 
by the plaintiffs in their plaint which was 
appropriate to a suit for ejectment of tres- 
passers. The District Judge, however, has 
found that the defendants had no subsisting 
title because no registered instrument had 
been executed in favour of the grantee. In 
this view, he has concluded that no permanent 
and heritable interest was created in favour 
of the original tenant, and that, consequently, 
upon his death his interest lapsed. The de- 
fendants have now appealed to this Court, 
and on their behalf, the decision of the 
District Judge has been assailed substantially 
on the ground that the lease in question was 
a lease for agricultural purposes within the 
meaning of section 117 of the Transfer of 
Property Act, and that a permanent lease 
of this character could be created without a 
registered instrument, notwithstanding the 
provisions of section 107 which are rendered 
inapplicable to the present case by sec- 
tion 117. To determine whether this 
contention is well-founded, it is necessary 
to consider for a moment the purposes of the 
tenancy. 

It is the common case of the plaintiff as 
well as the defendants that in 188%, the dis- 
puted tracb was wholly waste covered with 
jungle and wild trees. The plaintiffs and 
their co-sharers were unable to settle any 
tenants upon the land so long as the land 
continued in that condition, Guru Das Sanyal, 
the father of the second defendant and hus- 
band of the third defendant, was at the time 
employed as a Forest Ranger in the locality. 
About the year 1891, the plaintiff settled the 
disputed lands at that time assumed to cover 
5CO bighas but now found on measurement to 
occupy 850 bighas with Guru Das, No formal 
lease was executed, but an amalnamah was 
granted which authorized Guru Das to take 
possession, to re-claim the lands and to bring 
them under cultivation. This amalnamah has 
not been produced: the defendants assert 
that it was made over to an officer of the 
plaintiffs and was never returned; the plain- 
tiffs, however, do not admit the allegation. 
But although the amalnamah is not forth- 
coming, there can, in our opinion, be no room 
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for reasonable doubt as to the purpose of the 
tenancy ; ib was an ordinary reclamation lease; 
the object of the grantors was thatthe grantee 
should take steps to re-claim the lands cover- 
ed by jungles, so that they might be brought 
under cultivation. This reclamation might 
be made by the grantee himself or by his 
servants and hired labourers or possibly 
also by his under-tenants. It has been found 
by both the Courts below that Guru Das 
did enter iute the occupation of the lands 
and that he also settled tenants who cut 
the jungle and brought a positioa of the 
lands under cultivation. But the Original 
Court and the Court of appeal below are 
not agreed as to the precise area re-claimed 
and cultivated, nor ure they agreed as to 
the exact time when the possession of the 
grantee terminated. We shall, however, 
adopt for our present purposes the findings 
of the District Judge that Guru Das got a 
portion of the lands re-claimed and cultivat- 
ed, that his possession continued undoubtedly 
up tò the time of his death in February 1892, 
and that subsequently the landlords re-enter- 
ed and continued in possession through their 
own tenants till September 1898, when they 
were dispossessed by the original tenant and 
by persons claiming under him. The question 
consequently arises, whether the grant to 
Guru Das constituted a lease for agricultural 
purposes within the meaning of section 117 
of the Transfer of Property Act. The defen- 
dants-appellants have invited us to answer 
this question in the affirmative, while the 
plaintiffs-respondents have strenuously sup- 
ported the contrary view. On behalf of the 
respondents reliance has been placed upon the 
cases of Promotha Nath Mitter v..Kali Prasanna 
Chowdhry (1) and Jung Buhadur v. Ishanally 
(2). These cases, however, are clearly dis- 
tinguishable and are really of no assistance to 
the respondents as they are authorities merely 
for the proposition thata putini lease or any 
other lease, under which the grantee assumes 
the position of a middle man and acquires the 
right to collect the rents of an estate, is not 
a lease for an agricultural purpose, soas to 
be exempt from the operation of section 107 
ofthe Transfer of Property Act. Nor is the 
decision in Murugesa v. Chinnathambi (3) of 
any help to the respondents where the learn. 

(1) 28 C. 744. 

(2) 5 0. C. 229, 

(8) 24 M. 421, 
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ed Judges of the Madras High Gourt investi- 
gated tbe distinction between an agricultural 
and a horticultural purpose. The case before 
us must, consequently, be decided upon prin- 
ciple and as one of first impression. The 
sole question is, whether a reclamation lease 
granted expressly for the purpose that the 
jungle and wild trees might be removed and 
the land brought under cultivation, is a lease 
for agricultural purposes. Agriculture as de- 
fined by Webster is the art or science of cal- 
tivating the ground, including the prepara- 
tion of the soil, the planting of seeds, the 
raising and harvesting of crops and the rear- 
ing, feeding and management of live stock. 
This definition was adopted as accurate in the 
cases of Binzel v. Grogan (4) ; Dillard v. Webb 
(5). The respondents have, however, press- 
ed us to hold that agriculture is restricted to 
cultivation. Thisis a narrow interpretation 
of the term agvicultare, and, in our opinion, 
we ought to construe the expression “agricul- 
tural purposes” liberally in section 117 of the 
Transfer of Property Act. Where land is 
granted, as here, for the purpose of reclama- 
tion and cultivation the lease is obviously for 
agricultural purposes. It is immaterial 
whether the grantee does the work himself, 
by his servants and hired labourers, or by 
under-tenants whom he settled on the land. 
The intention of the grant is obviously not 
to create the interest of a middleman but 
to bring the land under cultivation after the 
soil has been rendered fit for the purpose on 
removal of wild trees and jungles. Admit- 
tedly, there were no tenants in occupation in 
any part of the property at the time of the 
grant from whom rent might have been col- 
lected and the mere fact that the grantee 
subsequently settled a portion of the lands 
with sub-tenanuts to facilitate the reclamation 
and cultivation is obviously immaterial. Tn 
our opinion, the lease in favour of the father 
of the second defendant was a lease for agri- 
cultural purposes within the meaning of sec- 
tion 117 of the Transfer of Property Act and 
consequently the tenancy could be created 
without a registered instrument notwithstand- 
ing the provisions of section 107. . The posi- 
tion of the grantee was clearly that of a 
tenure-holder as defined in section 5, sub- 
section (1), of the Bengal Tenancy Act, It 


is worthy of notethat according to this de- 
(4) C7 Wise 147 ; 29 N, W. 895. 
(5) db Ala, 468, 
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finition, the (term tenure-holder includes not 
only a person who has acquired a right to 
hold land for the purpose of collecting rents, 
but also one who has acquired a right to 
hold land for the purpose of bringing it under 
cultivation by establishing tenants on if. 
This indicates plainly that a grant in 
favour of a tenure-holder may be a grant 
for agricultural purposes. As the original 
grantee here was a tenure-holder for agri- 
cultural purposes, there can be no question 
that the interest was heritable and did not 
lapse upon his death. The second defendant 
and the persons who have derived title from 
him are consequently entitled to remain in 
possession of the land, and the plaintiffs, 
though holders of the superior interest, can- 
not successfully claim to eject them. 

The result, therefore, is that these appeals 
must be allowed, the decrees made by the 
District Judge discharged and those of the 
Subordinate Judge restored with costs payable 
by the plaintiffs-respondents to the defendants- 
appellants both in this Court and in the Court 
of appeal below. 

Appeals allowed, 


(8. o. 1 M. W. N. 498.) 
MADRAS HIGH COURT. 
Srconp OrviL Appear No. 359 or 1903. 
August 19, 1910. 
Present:—Mr. Justice Miller and Mr. Justice 
Krishnaswamy Aiyar. 
CHOMU HENGSU AND orueas—~PLatyrives 
; — ÅPPELLANTS 
VETSUS 
SANKARA BELCHAMPADA alias 
SANKARA POOJARI AND OTHERS— 


DEFENDANTS—RESPONDENTS, 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that mortgage is invalid —Plaintiff in posses- 
sion of some items ~ Suit as regards them maintainable, 

The plaintiffs were in possession of some items of 
property and the defendants in possession of certain 
other items. A usufructuary mortgage deed of all the 
items was executed to the 10th defendant. Plaintiffs 
sued fora declaration that the mortgage did not 
bind the family. 


It was found that the mortgage was not for family 
purposes bat that the plaintiffs were only in posses- 
sion of a portion of the property, theeremaining 
property beingin possession of the 10th defendant:— 

Held, that the entire suit of the plaintiffs was nob 
liable to dismissal and that they were entitled to a 
declaration in respect of items in their possession, 

Narayana v, Sankunnt, 15 M. 265, not followed, 
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Sasond appeal againsb the dacrea of the 
District Court of South Canara, in Appeal 
Suit No. 339 of 1904, presented against the 
decree of the Court of the District Mansif of 
Kasargod, in Original Sait No. 272 of 1903. 

Mr. P. R. Sundara Iyer, for the Appellant. 

Mr, J. L. Rosario, for the Raspondants. 

Judgment.—wWe think thers is no 
evidence on which it can ba held that the 
money was borrowel for family purgos23. 
There is some evidence that some money was 
borrowed for the expenses of the defence ofa 
member of the family who was prosecuted in 
a Criminal case but the nature of the Criminal 
case does not enable us to siy that the defence 
was for a family purpose. 

The District Jadga has nob found whether 
the 10th defendant was in possession or the 
plaintiffs were in possession. We must ask 
for findings on the 2nd and 3rd issues on the 
evidenca on record. 

The finding should be submitted within six 
weeks and seven days will be allowed for 
filing objection. 

In compliance with the above judgment 
the District Judge submitted the following 

FINDING. 

Plaintiffs sued for a declaration that a usu- 
fructuary mortgage deed by defendants Nos. 
1, 2,5 to 10th defendants does not bind tha 
family of plaintiffs and defendants Nos. 1—9. 

2. They suceacded. Tenth defendant ap- 
pealed and this Court allowed the appeal 
holding that the mortgage having b3en 


_executed by the heads of the 3 tavazhzs of 


the family and supported by defendants 
Nos. 3, 4, 6,8 and 9, whoare 6 more adalt 
members of the family, and only opposed by 
the remaining 7 adulé members and the 
children, who had themselves got up fraudu- 
lent documents, must be held to be for family 
purposes unless the opposing plaintiffs proved 
the money borrowed was misused. - 

8. On second appeal the High Court held 
that there was no evidence that the money 
was borrowed for a family purpose and called 
for a finding on the evidence on record on 
issues Nos. 2 and 3, če., “whether plaintiffs 
are in possession of part of the properties in 
suit or whether 10th defendant is in posses- 
sion of 3 mudis of land as contended by him.” 

4. The 8rd issue “whether a suit for a 
mere declaration is unsustainable’ depends 
on the 2nd, for if 10th defendant is in posses- 
sion of 3 mudes a suit for a mere declaration 
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cannot he for these 3 mudis. If plaintiffs 
are in possession of the ramaining 3 mudis, a 
suit for declaration can lie as regards them. 

5. Now the family enjoy the property, 6 
mudis of fields, in 3 lots of 2 mudis each. 

6. Plaintiffs Nos, 1 and 8-12 and 1st defen- 
dant form one branch, 

Plaintiffs Nos.2t> 7 and 13 to 23 and 
5th defendant form another branch, and de- 
fendants Nov. 3,4 and 6—9 form the 3rd 
branch. 

7. Now, the mortgage deed executed by 
the heads of these 3 branches recites that 3 
mudis fields, t. e. Trimaru and Sanna Balli 
and Dodda Balli are made over to 1 Jth defen- 
dant in lieu of interest, 

8. lat D. W. swears that he rents these 3 
fields under 10th defendant and this fact is 
further sworn to by D. Ws. Nos. 2 and 3 persons 
to whom the family owed money, to pay off 
which they mortgaged the property to 10th 
defendant. 

9. Against this is only the evidence of 5th 
plaintiff. He swears that 10th defendant is 
in possession of none of the fields. He also 
says certain fields were leased to one Malinga 
Bhatta but the leases to that person are found 
by the Munsif to be sham transac'ions. And 
by Exhibit IV in 1903, J find Tyampa, 1 D. 
witness's claim to the crop in Timaru field 
was allowed. On the evidence available, I 
must find that 10th defendant is in posses- 
sion of Timaru, Dodda Balli and Sanna Balli 
fields. The family of which plaintiffs are 
members are in possession of the remaining 3 
mudi fields. 

10. Hence the suit for a declaration is 
unsustainable as regards the 3 mudd fields in 
possession of 10th defendant. 

This case again coming on for final hearing 
after the return of the finding, the Court 
delivered the following 

Judgment.—We must accept the 
finding. It is argued for the respondents 
that upon the finding we are bound to dismiss 
the suit and reliance is placed on Narayana 
y. Shankunni (1). The plaintiffs are in pos- 
session of some of the properties comprised in 
Exhibit V though the 10th defendant is in 
possession of the rest. Mr. Rosario says 
that as no possession is prayed for as regards 
properties now found to be in the 10th defen- 
dant’s possession but only a bire declaration, 


the suit must fail under section 42 of the 
(1) 16 M, 255, 
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Specific Relief Act. The plaint} ffs ask for a 
declaration that Exhibit V caundt affect the 
rights of the plaintiffs’ family in a number 
of properties. They are in possession of 
only some of them. If instead of asking for 
a declaration in respect of all the items 
covered by Exhibit V, the plaintiffe had 
confined their suit to the items in their 
possession, no objection could have” been 
raised under section 42. The fact that 
a declaration ig asked for in respect of 
other items also, which cannot be granted 
because the 10th defendant is in possession 
of those items and there is no prayer for 
possession in respect of them, would be 
no ground for refusing a declaration in res- 
pectof items in the plaintiffs’ possession. 
Narayana v. Shankunni (1) was, no doubt, a 
case where the whole suit was dismissed on 
appeal when possession was prayed for as 
regards a portion and not of the remainder 
while possession of the whole could have 
been claimed, No question appears to have 
been argued or discussed as to why a 
decree for possession of a pərt could not be 
granted. We cannot, therefore, treat it as an 
authority compelling us to hold that the plain- 
tiffs’ entire suit must fail We must reverse 
the decree of the lower appellate Court and 
give the plaintiffs the declaration asked for 
as regards the suit properties other than 
Timaru, Dodda Balli and Sanna Balli fields. 
As regards these the suit is dismissed. The 
parties will bear their own costs throughout. 


4 Suit dismissed. 





(s. c. 1 M. W.N. 500.) 
MADRAS HIGH COURT. 
First Civin APPRAL No. 185 or 1906. 
August 25, 1910, 
Present:—Mr. Justice Munro and Mr. Justice 


. Abdur Rahim. 
MOHIDEEN KHAN SAHIB—P tarntirr—~ 
APPELLANT 
Versus 


BALAI KHAN SAHIB alias BERAN 

KHAN SAHIB AND OTHERS—-DEFENDANTS—~ 
4 .  Responpents. 

Civil Proc@lure Code (Act XIV of 1882), ss. 30, 35, 
539-—-Suit asking for removal of trustee—No sanction 
necessary — Religious Endowments Act (XX of 1868), ss. . 
14, 18—~Parties—Sanction. 

A suit which asks for the removal ofa trustee ig 
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notore fallingQuader section 539, Civil Procedure 
Code, and, therefore, no sanction is necessary. 

Where a trust is governed by the Religions Endow- 
` ments Act, sanction under section 18 is necessary. 
Evon if no such sanction is necessary, where many 
other persons are interested, plaintiff cannot sue 
without obtaining permission under section 85 or 
section 80, Civil Procedure Code. The fact that the 
plaintiff is a trustee can make no difference having 
regard to the scope of the snit. 


Appeal against the decree of the District 


Court of South Arcot, in Original Suit No. 3 


of 1906, 

Mr. K. R. Subramania 
Appellant. 

Mr, Narayunswamt Tyer, for the Respond- 
ents. 

Judgment.—The sait is not one fall- 
ing under section 589 of the Code of Civil 
Procedure, inasmuch as it asks for the removal 
of a trustee—vide Rangasami Naickan v. 
Vara lappa Naickan (1). The fact that no 
sanction was got ander that section is, there- 
fore, immaterial. As to the objection under 
section 14 of Act XX of 1863, we think it 
necessary before deciding it to havea finding 
as to whether the trust in question was under 
the superintendence of the Board of Revenue 
prior to Act XX of 1863. Fresh evidence 
may be taken. The finding should be sub- 
mitted within six weeks and seven days will 
be allowed for filing objections. 

[In compliancs with the above order, the 
District Judge of South Arcot submitted the 
following 


Sastri, for the 


FINDING. 

I have been directed to return a finding on 
the following issue :— 

“Whether the trust in question was under 
the superintendence of the Board of Revenue 
prior to Act XX of 1863.” 

Finding:—The case coming on for hearing 
on 1lthinstant one witness was examined 
on behalf of plaintiff. He is the President 
of the Muhammadan Religious Institation 
Committee of Cnddalore Taluk. He proves 
that the mosque in question which is at 
Pakkiripalayam is not under the control of 
the Committee of which he is President. 
I presume that their Lordships have framed 
the above issue in order that they may 
know whether the mosque in question is 
one to which the provisions of Act XX of 
1263 apply, for ib has been held in Jam Ali 


v. Ram Nath Mundul (2) that the provi- 
(1) 17 M. 462. 
(2) BC, 82. 
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sions of Act XX of 1853 apply, not to all 
mosques, but only to those mosques for the 
support of which endowments in land have 
been made by the Government to private in- 
dividuals. It is not denied that land was 
granted by the Government for the support 
of the mosque in question. In para 3 of 
the plaint it is alleged that the original 
ancestor Ajmeersha Fakir got under a 
Parwana 11 Nawab cawnies of wet and dry 
lands from the Nawab's Government and 
that the Parwana directs that the mosque 
shall be maintained from the income of the 
suit iands. By section 2 of Madras Regula- 
tion VII of 1817, the general superintendence 
of all endowments in land for the support of 
mosques was vested in the Board of Re- 
venue. I, therefore,find that the trust in ques- 
tion was under the superintendence of the 
Board of Revenue prior to Act XX of 1863. 

This appeal coming on for final hearing 
after return of the finding of the lower Court, 
the Court delivered the following 

Judgment.—tThe finding is that the 
trust was under the superintendence of the 
Board of Revenue prior to Act XX of 1863. 
Objections have been taken to the finding 
but ib is unnecessary to consider them. For 
even if no sanction is necessary under section 
18 of Act XX of 1863, the case is 
one in which many others are interested, 
and the plaintiff cannot sue withont obtain- 
ing permission under section 35 of the Civil 
Procedure Code. The fact that the plaintiff 
iaa trustee can make no difference having 
regard to the scope of the suit. No permis- 
sion was obtained under section 30 of the Code 
of Civil Procedure and the suit was, there- 
fore, rightly dismissed 

The appeal is dismissed with costs. 
The plaintiff will pay the Court-fees which 
would have been paid by him if he had 
not been permitted to appeal as a pauper. 


Appral disnissed. 
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MUTHU ALAGAPPA v, RAMALI. GA GURUKKAL. 
(s. c. 1 M.W.N. 501.) 
MADRAS HIGH COURT. 
Seconp Civie Appear No. 1244 or 1907. 
` August 15, 1910. 
Present: —Mr. Justice Miller and Mr, Justice 
Krishnaswami Aiyar. 
MUTHU ALAGAPPA CHETTIAR AND 
ANOTHER—D eFeNDANTS — APPELLANTS 
A versus 
RAMALINGA GURUKKAL AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Lands given for Japam service —Failure to perform 
service—Dismissal. 

Where lands had been granted to a person to be 
enjoyed for the Japam service alone, and he had no 
hereditary right to thom: held, that long continued 
failure to perform the service must rightly entail 
dismissal, 


Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit 
No. 802 of 1906, presented against the 
decree of the Coart of the District Munsif of 
Negapatam, in Original Suit No. 330 of 1905. 

Mr. V. Purushothama Iyer, for the Appel- 
lants. 

Mr. V. Venkatachariar, 
ents. 

Judgment.—īt is found by the 
District Judge that the lands were held by 
the plaintiff for the japam service and he had 
no hereditary right to them. Defendants 
Nos. 4 and 5 justify the plaintifi’s dismissal 
on the ground of his failure to perform ser- 
vice. The Judge finds that there- was 
no substantial failure to perform japam 
subsequent to the dismissal. He does not 
consider the defendants’ case which is accept- 
ed by the Munsif that there was failure to 
perform the japam service for three years 
or more. Jf the lands had been granted to 
the plaintiff to be enjoyed for the japam 
service alone, long continued failure to 
perform it must rightly entail dismissal. 

The District Judge must return a find. 
ing on the evidence on record on the ques- 
tion. 

“Whether the plaintiff defaulted to 
perform the japam service and whether 
“he was rightly dismissed for such defaul.?” 

The defendants ask us to say that they 
are entitled to dismiss the plaintiff without 
assigning any reason. But we decline 
to consider this case for it is inconsistent with 
the defendant’s pleain paragraph 3 in the 
written statement. ` 

The finding should be submitted within 


. 


for the Respond- 
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six weeks and seven days will bg allowed for 
the filing of objection. 

“[fn compliance with the above order the 
District Judge submitted the following find- 
ing that itis impossible to hold that there 
had been any default to perform japam 
such as is alleged in the written state- 
ment and it further appears to me that such 
failure was not really one of the reasons 
alleged for dismissal and that in any case 
no default bas been established which 
would justify the order of removal on 18th 
February 1908. ] 

Judgment.—Accepting the findings 
we dismiss the second appeal with costs. 

Appeal dismissed. 
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(s. c. 1 M.W.N 502.) 
_ MADRAS HIGH COURT. 
Civtt Reviston Petition No. 558 or 1909. 
August 19, 1910. 
Present:—My. Justice Abdur Rahim and 
Mr. Justice Krishnaswami Aiyar. 
VAGADHOU AND ANOTHER— PLAINTIFFS — 
PETITIONERS 
í TETSUS 
HADDU MAHARANNA AND OTHERS— 
: DERFENDANTS— RESPONDENTS. 
Sale deed—Stipulalion for refund of purchase money 
if dispossessed by Government —Lawful. 
A stipulation in a sale deed that if the pur- 
chaser should be dispossessed by Government, the 
vendor must refund the purchase money, is lawful. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the District Munsif’s Court of 
Berhampore, in Small Cause Suit No. 1167 
of 1908. 

Mr, T. V. Narayaniah, for the Appellants. 

Mr. P. Nagabushnam, for the Respondents. 

Judgment.—tThe parties stipulated 
that in case the Government dispossessed 
the plaintiffs of the lands purchased by them 
from the defendant, the latter would have to 
refund the purchase money. The Munsif seems 
to think that such a stipulation is unlawful. 
He is quite wrong in that view. The suit 
must be decreed with costs throughout and 
the plaintiffs shall hare a decree for the 
amount claimed against the defendants Nos. 
4 to 6 pergdnally and against the defendants 
Nos. 1 to 3 to the extent of the joint family 
property in their hards. ' 

Application alleed, 
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MADRAS HIGH COURT. 
Secoxp Ovit Appran No. 1446 or 1907, 
August 15, 1910. 
Present:—Mr. Justice Miller and Mr. Justica 


Krishnaswamy Aiyar. 
BURLE JAGGANNA AND OTHERS = 


APPELLANTS 
versus 
YELUGULA LATCHANNA AND ANOTHER—- 
RESPONDENTS, 


DMorigage—Redemption—Usufructuary-—-Right to re- 
deem before satisfaction of debt by rents and profits—~ 
Assignment by mortgagee for lesser consideration——Right 
of assignee to recover entire amount due to his assignor 
—Interest, rate of—Appropriation of rent first towards 
principal and then for interest— Liability of mortgagor 
to pay enhanced assessment—Transfer of Lroperty Act 
(IF of 1882), s. 135. 

In the absence of an express recital to that effect, 
n mortgagor under an usnfructuary deed of mortgage 
is not debarred of his right to redeem tillthe entire 
debt is satisfied by enjoyment by the mortgagee of 
the profits of the land. 

Where the mortgagee assigns his interest for a 
lesser amount than that due to him without stating 
that the balance was conveyed as a gift, the assignee 
cannot recover from the mortgagor more than the 
consideration he paid for the assignment and roason- 
able interest thereon. 

Where, at the date of the assignment, a very small 
portion of the consideration was due for principal 
and the balance represented the interest, the assignee 
was held not entitled to the high rate of interest 
provided for in the original mortgage deed, viz., 24 
per cent. perannum, but was awarded only 6 per cent. 
per annum. 

The rents and profits have first to be applied 
towards principal and then towards interest. 

The mortgagor isliable for the enhanced assessment 
levied by Government after the dato of the mortgage. 


Second appeal against the decree of the 
. Subordinate Judge’s Court of Cocanada, in 
Appeal Suit No. 116 of 1906, presented 
against the decree of tho Court of the District 
Munsif of Peddapur, in Original Suit No. 362 
of 1904. 


Judgment.—tThere is nothing in the 
mortgage deed which debars the mortgagor 
of his right to redeem until the debt is 
-satisfied by enjoyment of the profits of the 
land, 

The plaintiffs must, therefore, get a decree 
for redemption of the half of the land of 
which the mortgagee took possession under 
the mortgage ; but to enable us to give him 
this decree, we must have findings on the 8th 
and 12th issues. ` 


5 LA 
The findings should be submitted within 


six weeks from this date and seven days will- 


be allowed for filing objections,. 
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In compliance with the above order, the 
Subordinate Judge submitted the following 


FINDINGS 


The High Court having in S. A. No. 1446 
of 1907 called for findings from this Court 
on the 8th and 12th issues in the suit, I 
proceed to record the following findings. 

2. Sth Issue:—The assignments referred to 
in this issue are those covered by Exhibits 
F and IT. By Exhibit F dated 10th December 
1886, the original mortgagee, D. Pedda 
Somayya, transferred his interest in the mort- 
gage deed, Exhibit I, to D. Raman Dora, a 
minor by his mother and guardian Linga- 
yamma. By Exhibit H, datel 9th February 
1588, Lingayamma, as guardian of her minor 
son, transferred Rama Dora’s interest in 
Exhibit I te Sri Rajah Mallu Dora Garu. 
The Ist defendant in this suit got his interest 
in Exhibit I from the said Mallu Dora Garu. 
There is nothing on record to show how the 
Ist defendant got Mallu Dora Garu’s interest 
in Exhibit I transferred to himself. On 
plaintiffs’ behalf, it was mentioned that the 
Ist defendant got his rights by a gift from 
Mallu Dora Garu and this was not denied by 
the lst defendant. Exhibit F recites that on 
its date Rs. 1,923-0-0 were due under it and 
that by the transfer, the mortgagee took 
from the assignee Rs. 360 in cash and gave 
up the balance of Rs. 1,553-0-0 to the 
assignee, the latter and his father, who was 
the assignor’s divided son, having attended 
on him and merited a favourable treatment 
at his hands. The transaction, therefore, 
represented by Exhibit F was not wholly a 
sale. It was a sale tothe extent of Rs. 360-0 0 
anda gift so far as the remaining sum of 
Rs. 1,563-0-0 was concerned. Under the lew 
then in force, section 135 of the Transfer 
of Property Act applied to the transaction so 
far as the transfer for Rs. 860-0.0 was 
concerned. The transfer of the mortgngee’s 
interest in Exhibit I to the extent of 
Rs. 1,563 having been made by gift, section 
135 did not apply. Thus the lst assignee of 
the mortgage covered by Exhibit I was 
entitled to recover the full amount of 
Rs. 1,923-0-0 due under it on the date of 
Bxhibit F. But the second assignment under 


` Bxhibit II was made for Rs. 609-0-0 and no 


portion of Exhibit II operates as a gift. 
Ultimately the Ist defendant got the interest 
in Hxhibit I transferred to himself by a gift, 


“ 
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‘The question is whether lst defendant was 
entitled to recover the full amount of 
Rs. 1,923-0-0 referred to in Exhibit F, or 
whether he was entitled to recover only the 
‘sum of Rs, 600-0-0 mentioned in Exhibit 
II. The view of the lower Court, as expressed 
in para. 12 of its judgment, to the effect 
that the assignee could recover the full 
amount due under the mortgage deed notwith- 
standing the provisions of section 135 of the 
Transfer of Property Act, cannot be supported 
as the decisions therein referred to have been 
dissented from in the later Full Bench 


decision of the Madras High Court in 
the case of Nilakania v. Kyrtshnasami 
(1). Although the Ist assignee, Raman 


Dora, could realize from the mortgagor 
Rs. 1,923-0-0 due under Exhibit 1 on the 
date of Exhibit F, the 2nd assignee, Mallu 
Dora Garu, could not, by the operation of 
section 135 of the Transfer of Property Act, 
realize more than Rs. 609-0-0 which he paid 
for the transfer obtained by him and the Ist 
defendant who got his interest from the said 
Mallu Dora Garu, cannot also claim torecover 
agreater sum. I find on the issue that the 
Ist assignee Raman Dora was entitled to 
recover Rs. 1,928 under Exhibit 1 and that 
the Ynd assignee Mallu Dora Garu and the 
Ist defendant who acquired his interest in 
the suit mortgage deed Exhibit I from the 
said Mallu Dora Garu could only recover 
Rs. 600 with the incidental expenses amount- 
ing to Rs. 7-0-0 and interest onthe sum of 
Rs. 600-0-0. 

3. The rate of interest to be allowed under. 
section 135 of the Transfer of Property Act 
is not necessarily the rate provided for by 
the mortgage deed which was the subject of 
transfer. It is,in my opinion, interest at a 
reasonable rate that can be recovered. In the 
present case, the amount due under Exhibit 
I on the date of Exhibit IT would be Rs. 9-8-0, 
for principal and Rs. 1,906-14-0 for interest 
as is shown in the statement appended to 
these findings. Rs. 609-0-0 being the amount 
that the 2nd assignee was entitled to recover 
by virtue of the assignment obtained by him 
and Rs. 9-8-0 only out of that sum being the 
principal, it is quite unreasonable to allow 
interest on the above sum ‘of Rs, 609-0-0, 
which is almost wholly the interest due under 
the mortgage deed, at the rate of 24 per cent, 


(1) 13 M. 225, 
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per annum allowed by ` Exhijt I on the 
principal sum. In the cireumstinces of this 
case, having regard to the long period during 
which the mortgagee has already remained 
in possession of the land, it appears to me 
that even 12 per cent. per annum will be a 
high rate. I consider the ordinary Court rate 
of 6 per cent. per annum as the reasonable 
rate to be allowedin Ist defendant’s favour. 
The fact that by the effect of section 135 of 
the Transfer of Property Act, Ist defendant’s 
assignor had to forego a considerable sum 
out of the interest due to him on the date of 
Exhibit IT, cannot be allowed to influence the 
Court in raising the rate of interest on the 
sum of Rs. 600-0-0, above referred to, asthe 
sum due under” the mortgage deed Exhibit I 
over and above the aforesaid sum of 
Rs. 600-0-0 was rightly disallowed by the 
legislature as a penalty for trafficking and 
speculation in litigation. 

4, [2th ¢ssue.—In determining the amount 
due to the Ist defendant, it has to be decided 
incidentally: 

(i). Whether Ist defendant and his 
predecessors-in-title were right in 
crediting towards satisfaction of the 
suit mortgage deed only Rs. 50-0 0, 
a year until 1854 and at the rate of 
Rs. 10-2-0 from 1885 ; 

(0). Whether the above sum was to be 
credited first towards principal 
and then towards interest, or, 
whether it should be credited first 
towards interest and then towards 
principal and 

(iii). Who was to bear the enhanced 
assessment of Rs. 39-14-0 imposed 
upon the halfshare in the mortgaged 
land in the possession of the lst 

_ . assignee Raman Dora. 

5. With regard to the Ist question, it is 
contended by the plaintiffs that they were no 
parties to the proceeding by which the 
original mortgagor’s nephew Venkatasamy 
acquired possession of half of the mortgaged 
land referred to in Exhibit I, that the mort- 
gage was indivisible, that a sum. of 
Rs. 100-0-G having been mentioned therein 
asthe lump sum to be credited annually 
towards the, rent on the mortgaged land 
irrespective of vicissitudes of seasons, Ist 


. defendant and Lis predecesscrs-in-title were 


bound to credit annually a stm of Rs. 100 
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towards sagisfaction of the mortgage and 
that, if the transaction can on the ground of 
the mortgage having been deprived of half 
of the mortgaged land, be varied, Ist defen- 
dant may be compelled to credit at the rate 
of Rs. 100-0-0 a year up to the date of 
Exhibit D and at the rate of Rs. 180-0-0 a 
year afterwards, the latter being the amounts 
which the lst defendant and his predecessors- 
in-title actually derived from the moiety of 
the mortgaged land in their possession as 
deposed to by the Ist defendant himself as 
defendant's 2nd witness inthe suit. With re- 
gard to the rate of Rs. 180 per annum, it must 
be borne in mind that that was the result of 
the improvements made to the above moiety 
of the mortgaged land by the Ist defendant 
at a cost of Rs. 2,000-0-0 as deposed to by 
the Ist defendant himself. From what my 
predecessor has written in paras. 2 to 6 of 
his judgment, it is plain that the Ist defen- 
dart has proved that the original mortgagee 
was dispossessed of a moiety of the mortgaged 
land by his brother’s son Venkatasamy, that 
from the beginning of the mortgage only 
Rs. 5C-0-0 being moiety of the rent of 
Rs. 100-0-0 referred to in Exhibit I was 
credited, on the mortgage deed and that the 
mortgagor’s son was also present when some 
of the endorsements were made. The fact 
that the original mortgagee lost possession 
of half of the land was also mentioned in the 
lease, Exhibit IIT, dated 2nd August 1880 
executed by Somayya, the son of the mort- 
gagor and Butchi Tammayya, the son of the 
mortgagee. It is thus clear that both the 
mortgagor’s son and the mortgagee acted 
with reference to Exhibit I as if it were a 
mortgage in respect of half of the mortgaged 
land and as if the mortgagee was liable to 
credit annually only Rs. 50-0-0 towards 
discharge of the mortgage. The above conduct 
on the part of the mortgagor’s son must be 
laken to be binding on plaintiff’s predecessor- 
in-title, who purchased the equity of redemp- 
{ion in the mortgaged land on 26th October 
1881. It is admitted on both sides that from 
the year 1885 the assessment on the moiety 
of the mortgaged land in the pessession of 
the original mortgagee was enhanced by 
Rs. 39-14-0, Under clause fc) of section 76 
of the Transfer of Property Act, the mort- 
gagee in possession must, in the absence of a 
contract to the contrary, pay the Government 
revenue out of the income of the property. 


Wi 
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As no contract to the contrary is proved in 
the present suit, I must hold that the mort- 
gagor was liable to pay the enhanced assess- 
ment justas he was bound to pay the 
original assessment and that in virtue of 
clause (3) of section 76, the mortgagee was 
entitled to deduct the amount of the enhanced 
assessment from the sum of Rs. 50-0-0 which 
he was liable to credit towards discharge of 
the mortgage debt and to credit only the 
balance of Rs. 10-2-0. I hold, therefore, that 
the sum of Rs. 50 was credited rightly 
every year down to 1&84 and that Rs. 10-2-0 
was also rightly credited from 1885, 

6. With regard to the 2nd question, the 
lower Court held that the rent on the mort- 
gaged land was to be credited first towards 
principal and then towards interest. The 
reasons for arriving at that conclusion were 
mentioned in para, 15 of its judgment. My 
predecessor was also inclined to agree with 
the lower Court in thinking that the sum 
should be credited first towards principal and 
then towards interest. I am also of the same 
opinion. I hold that the rent shonld be 
eredited first towards principal and then 
towards interest. 

7. With regard to the 3rd question, above 
referred to, I have already held in para. 5 
supra that the mortgagor was bound to pay 
the enhanced assessment and that the mort- 
gagee was entitled to deduct itfrom the sum 
of Rs. 50-0-0 and to credit the balance 
annually towards satisfact’on of the mortgage. 

8. Following the calculations made in the 
statement M appended to the lower Court’s 
judgment, I have caused further calculations 
to be made and the statement of those 
calculations is appended to these findings. 
According to the finding on the 8th issue, 
what is due to the 1st defendant is the sum 
of Rs. 600, which was paid under Exhibit IT, 
Rs. 7 for the expenses of stamp and registra- 
tion in connection with IixhibitII and interest 
on Rs. 600 at 6 per cent. per annum from the 
date of Exhibit II. First defendant is, of 
course, bound under the terms of the mortgage 
deed Exhibit J to credit towards principal 
Rs. 10-2-0 on 12th January of every year 
from 1889. From the above statement it 
would appear that on 12th January 1910, 1st 
defendant was entitled to Rs. 8377-4-0 for 
balance of principal and Rs, 649-10-1 for 
interest. Adding Rs. 7 to these two sums, 
the total would be Rs. 1,033-14-1, 
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I find, therefore, that lst defendant is now 
entitled to recoverfrom plaintiffs Rs. 1,033-14-1 
with further interest on Rs, 8377-4-0 at 6 
per cent. per annum from 12th January 1910 
till payment. 

‘This second appeal coming on for final 
hearing, after the return of the findings of 
the lower Court, the Court delivered the 
following 

a udgment.—We accept th e findings 
and in reversal of the decrees of both the 
Courts below direct that the property be 
divided into two equal halves and the plain- 
tiffs be placed in possession of one of those 
portions on payment within 4 months from 
this date of the sum of Rs. 1,047. In default 
of payment, the suit will stand dismissed, 
Each party will bear hisown costs throughout. 

Appeal allowed. 


(s. c 1 M. W. N. 512.) 
MADRAS HIGH COURT. 
Srconp Civit Appran No. 14 or 1909. 
August 26, 1910. 

Present:—-Mr. Justice Miller and Mr. Justice 
Krishnaswami Aiyar, 
THIRUVENGADAM PJLDAI—P tarintire 
—~ APPELLANT 

versus i 
T. RAMANUJULU NAIDU AND ANOTHER—— 
DEFENDANTS— RESPONDENTS. 

Right to sue—Judgment of Revenue Court—Suit for 
declaration that judgment not binding on party, whether 
sustainable. 

No suit can lie for a declaration that the judgment 
of the Revenue Court was not binding on the plaintiff, 
who was a party to it. 

Second appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
66 of 1908, presented against the decree of the 
Court of the District Munsif of Tirnvadi, in 
Original Suit No. 203 of 1907. 

Mr. I’. S. Sivaswami Iyer, for the Appel- 
lant. y 

Mr. L. A. Goudndaragava Iyer, for the Re- 
spondents. 

Judgment.--No suit can lie to de- 
clare that the judgment of .the Revenue 
Court was not binding on the plaintiff, who 
was a party to it, The second appeal is 
dismissed with costs. 

Appeal dismissed. 
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CHIDAMBARA VELAR V. VELU PILLAI. 


MADRAS HIGH COURT. 
“On Revision Permios No. 164 or 1909 
September 9, 1910. 

- Present: —Mr. Justice Miller. 
CHIDAMBARA VELAR—Petirioxer 
versus 
VELU PILLAI—Responpent. 

Landlord and Tenant~ Lease—Suit for 1ent—Recital 
in lease as to exclusive right of lessor in the entire 
property demised—Right of tenant to plead title of 
portion in others —Kstoppel. 

In ® suit for rent, the tenant pleaded that a moiety 
of the property leased belonged to the lessor’s brother 
and that he was not Hable to the lessor for the entire 
rent claimed: 

Held, that the tenant was not precluded from 
putting forth such o plea though the lessor’s name 
appeared as the sole owner in the instrument of lease, 
and that, on the finding that a moiety of the property 
belonged to the lessor's brother, the plaintiff was 
entitled to only half the rent claimed. 

Kuppu Konan v. Thirugnana Sammandam Pillay, 31 
M. 461, referred to. 

Petition under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the District Munsif’s Court of 
Trichinopoly, dated llth day of November 
1908, in Small Canse Suit No. 2103 of 1908. 

Judgment.—tThe defendant sets up 
the title of Kandasami Pillai to half of the 
shop let to him. Heis not prevented from 
doing so by the fact that Ramalingam’s name 
alone appears in the lease. See Kuppu Konan 
v. Thirugnana Sammandam Pillai (1). The 
District Munsif should have framed an issue 
dealing with this question. I must now do so 
and ask him to find whether the plaintiff’s 
vendor Ramalingam Pillai was entitled to the 
whois shop of which the rent is claimed and 
as such entitled to collect all the rent. 

Fresh evidence may be adduced. The 
findings should be submitted within six weeks 
from this date and seven days will be allowed 
for filing objections. 

In compliance with the above Order, 
District Munsif submitted the following 

FINDINGS. 

The point for decision is “whether the 
plaintiff's vendor Ramalingam Pillai was 
entitled to the whole shop of which the rent 
is claimed and, as such, entitled to collect all 
the rent?” 

2. The defendant contends that plain- 
tiff’s verdor’s brother, Kandasami Pillai, was 
also entitled to a moiety. The plaintiff re- 
called and examined his first witness, Rama- 


lingam Pillai, his vendor, and three other 
(1) 31 M, 461, A 


the 
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witnesses in this enquiry. The plaintiff’s first 
witness Rat slingam Pillai stated that defen- 
dant took lease of plaint shop as per Bxhibit 
T, that he was enjoying it exclusively for 30 
years, that he had been paying also the kist 


and Municipal tax and that his father and, 


brother had no sort of right to this property. 
He admitted in cross-examination that plain- 
tiff herein sued this defendant, Meeya Rowther 
(his brother’s vendee of a moiety of this very 
shop) in O. S. No. 62 of 1909 on the file of 
this Court, that plaintiff herein compromised 
it with his own consent and got a decree 
only for a moiety of plaint shop as per ori- 
ginal of Exhibit V, while Meeya Rowther, 
the purchaser from his brother, the other 
moiety. He also admitted that his father 
let on lease plaint shop as per original of 
Exhibit IV in 1899 and that this shop did 
not find a place in. the list of properties 
assigned to him in Exhibit ILI, the deed 
of partition between him and his brother. 
The plaintiff’s third witness Govindasami 
Pillai proved his attestation in Exhibit I. 
The plaintiffs fourth witness Kuppusami 
Naick stated that Ramalingam Pillai plain- 
tiff’s vendor was paying Municipal tax and 
ecllecting rent for plaint shop and that his 
brother Kandasami Pillai had no enjoyment 
in it. He, however, admitted in cross-exami- 
nation ihat the father of Ramalingam Pillai 
was collecting rent for, plaint shop before 
1003, that Ramalingam Pillai and Kandasami 
Pillai had no enjoyment in it during their 
father’s life-time and that their father died 
7 or 8 years back. The plaintiff's fifth witness 
Krishnasami Pillai stated that Veera Pillai, 
father of Ramalingam Pillai and Kandasami 
Pillai, was enjoying plaint shop till he 
died and that Ramalingam Pillai began to 
enjoy it only subsequently. The defen- 
dant did not examine any witness. It 
is clear from the evidence of plaintiff's 
witnesses that plaint shop belonged to Veera 
Pillai, father of Ramalingam Pillai and 
' Kandasami Pillai, that he was enjoying it 
till date of death, 7. e., 7 or 8 years back and 
‘that plaintiff’s vendor began to enjoy it only 
subsequently. The omission of plaint pro- 
perty in the list of properties allotted to 
plaintiff's vendor and the provisions for divi- 
sion of the father’s property in Exhibit IIL 
show clear:y that plaintiff's vendor and his 
brother should have succeeded to this pro- 
perty only after their father’s death, The 
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conduct of plaintiff's vendor as seen from 
Exhibit V also shows that he was entitled 
to a moiety and his brother, Kandasami 
Pillai, to the remaining moiety in plaint 
shop. I find that plaintiff's vendor 
Ramalingam Pillai was entitled to a moiety of 
the plaint shop and his brother to the other 
moiety under this issue. 

This petition coming on for fizal hearing 
after the return of the finding called 
for by the order of this Court dated 15th 
February 1910, the Court delivered the 
following 

Judgment.—aAccepting the finding, 
I must modify the decree by substituting 
Rs. 17-3-0 for Rs. 34-6-0 decreed by the 
lower Court. 

Parties will bear their own costs throughout, 

Decree modifed. 





(s.¢. 37 ©. 628.) 

CALCUTTA HIGH COURT. 
Lerrers Patent Appeat No. 79 or 1909. 
April 29, 1910. 

- Present:—-Sir Lawrence Jenkins, Kr., 

Chief Justice and Mr. Justice Doss. 5 
BANESWAR MUKHERJI AND ANOTHER— 
PLAINTIFFS—A PPELLANTS 
Versus 
UMESH CHANDRA CHAKRABARTIW~ 
DEFENDANT— RESPONDENT. 

Landlord and tenant —Qabuliyat—Construction—Rent 
payable partly in cash and partly in kint—Mokarrari 
rent—Construction of documents—-Later document not 
between parties, not to be referred to, to construe earlier 
document, 

Where the terms of a mokarrari qabuliyat clearly 
point to the fact that the rent is to be partly in 
money and partly in kind, the rent cannot be con- 
sidered as fixed in amount, In such a case the cash 
rent and the then market value of the rent in kind 
should be considered as the rent payable by the 
tenant. í 

Appeal from the decree of Mr. Justice 
Carnduff, in second Appeal No. 1033 of 1908. 

Facts.—One Parbati Debi executed a 
mokarrari lease in favour of the defendant to 

. 66 
the following effect:— I makea settlement 
with you on an annual rent of Rs. 12-14 to 
be paid-in cash and 40 maunds of paddy of 
which the value is Rs. 37, in allon arent of 
Rs. 49-14 settled in perpetuity”, 


Parbati Debi mortgaged her rights to the 
plaintiffs and put them in possession. The 
plaintiffs as mortgagees in possession sued the 
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defendant for arrears of rent, and claimed 
the cash rent with the then market value of 
the 4U maunds of paddy. 

The first Court gave a decree at the rate of 
Rs. 49-14, holding that the lease fixed 
the rent in perpetuity. Thelower appellate 
Court, the judicial Commissioner, reversed 
that judgment and decreed the suit fully. 
The defendant appealed to the High Court 
and Mr. Justice Carndnff sitting singly allowed 
the appeal and restored the judgment of the 
first Court. 

The plaintiffs then preferred this appeal 
under section 15 of the Letters Patent. 

Babu Kshettramohan Sen, for the Appel- 


lants. 
Babu Jadu Nath Kanjilal, for the Re- 
spondent. 
Judgment. 


Jenkins, C. J.—In my opinion the construc- 
, tion placed by Mr. Justice Carnduff on the 
kabuliyat, which forms the basis of this suit, 
js erroneous. The terms of that document 
clearly point to the fact that the rent is to be 
as to part in money and as to parbin kind, 
and this is emphasized by the express provi- 
sion relating to the delivery of paddy in the 
month of Pous every year. I think it is 
impossible to read the document otherwise 
than as it has been read by the learned Judi- 
cial Commissioner. It is quite true that the 
paddy has a money-value attributed to it; but 
that is explicable by the desirability of stat- 
ing that amount for the purpose of fixing the 
stamp-duty. The learned Judge, from whose 
decision this appeal is preferred, appears to 
have been influenced in his construction of 
the document by a mortgage subsequently 
executed in favour of the plaintiffs by the 
original grantor of the mokarrari-tenure. 
But ho canon of construction would allow the 
Court to construe an earlier document by re- 
ference to a later document which is not be- 
tween the same parties. 

The result then is, that, in my opinion, this 
appeal must be allowed, the decree of Mr. 
Justice Carnduff set aside and thatof the Judi- 
cial Commissioner restored, with costs of the 
hearing before Mr. Justice Carnduff and be- 
fore this Court. 

Doss, J.—I agree. 

Appeal allowed. 
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(s. c. 87 ©. 649.) 4 
CALCUTTA HIGH COURT. 
APPLIGATIONS IN ORIGINAL Civiu Sum No. 85 
or 1909. 

January 24, 1910, 
Present—Mr, Justice Chitty. 
BRIJRATAN AND OTHERS—-PLAINTIPFS 
TErSUS 
JAYNARAIN AND OTHERS— DEFENDANTS. 

Decree, amendment of—Variance with judgment—- 
Bringing decree into conformity with judgment-~ 
Inherent gower of Court—Civil Procedure Code (Act V 
of 1908), s. 152—Sherifi—Right to poundage, when 
accrues, i 

The Courts in India have an inherent power to 
amend or vary a perfected order when it is found that 
the judgment asdrawn up does not correctly state 
what the Court actually decided and intended, even 
if the matter does not fall within section 152 of the 
Civil Procedure Code, 1908, and such a result is 
obtained on motion; that is, they have power to bring 
the decree into accordance with the judgment, 

In ve Swire, 30 Ch. D. 289; 68 L. T. 205; 38 W. R. 
485, referred to. 

Ainsworth v. Wilding, (1896) 1 Ch. 673; 65 L. 
J. Ch, 482; 74 L. T, 103; 44 W. R. 540, distinguished. 

The Sheriff is only entitled to poundage on sums 
levied; where the seizure is wrongful and is withdrawn 
by direction of law, the Sheriff receives no poundage. 

Mortimore v. Crogg, 3 O. P. D. 216, In ve Ludmore, 
13 Q.B. D. 415; 53 L. J. Q. B. 418; 51 L. T. 240; 33 
W. R. 152; 1 Morrell. 131 and In re Thomas, (1899) 
1 Q. B. 480; 68 L. J. Q. B. 245; 80 L. T. 62; 47 W. R. 
259; 6 Monson 1,relied upon. 


Mr. Knight and Mr. N. N. Sircar, for the 
Defendant Jaynarain. 

Mr. Stokes, for the Sheriff. 

Mr. B. Chakravarti and Mr. S. R. Das, for 
the Plaintiff, showed cause. 

Judgment.—tThese are two rules 
obtained by the defendants in Suit No. 85 
of 1909, calling on the plaintiff to show 
cause (¢) why the decree in the snit should 
not be amended by inserting a clause ag to 
the payment by the plaintiffs to the defen- 
dants of interest accumulated on certain Gov- 
ernment promissory-notes up tothe 22nd 
September 1909, and (i) why the execu- 
tion issued in this snit against the effects of 
the defendants should not be set aside and 
the attached property released. The facts 
are shortly as follows:—The plaintiffs and 
the defendants are members of a Marwari 
family, and the matters at issue between 
them were in respect of the various businesses 
carried on by*members of the family in part- 
nership. In the early part of 1909, the 
present suit was filed in the names of the 
plaintiffs, who are minors, by Mausammat 
Gota, their motherand next friend, Buldeo 
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Dass, fatherofthe present defendant Jaynarain,. 


and grandAither of the two minor defendants, 
was the original defendant. I am told that 
the terms of settlement which were eventual- 
ly come to were inthe main proposed and 
arranged by him. In July 1909, Buldeo Dass 
died, and the present defendants on the re- 
cord were substituted. Later on, the defen- 
dant Jaynarain was appointed guardian ad 
litem of the minor defendants. In August 
1909, the appointment of Rai Bahadur Kustoor 
Chand Daga as guardian of the property 
of the minor plaintiffs was completed. After 
the long vacation, terms of settlement were 
finally arrived at between the parties. A 
petition for compromise was drafted by the 
plaintiffs’ attorneys and sent tu the defendants’ 


attorneys for approval. Is was extensively ` 


altered by Mr. McNair in red ink. In para- 
graph 16 he added to the statement that 
“the accounts ofthe said partnership businesses 
were made up and adjusted” the following 
words “up to the 22nd September 1909, and 
upon the footing that all interest up to and 
including the said date on the said Govern- 
ment paper of the par value of Rs, 8,00,000 
mentioned in the 12th paragraph thereof, and 
also on the Government paper of the par 
value of Rs. 1,75,000 mentioned in the 23rd 
paragraph hereof as purchased on the 25th 


September 1909, should be paid to your peti- . 
.tioner” (i.e. Musammat Gota). At the same 


time, as ib was the intention of the parties 
that the settlement should date as from 22nd 
September 1909, it was necessary that the 
plaintiffs should make good to the defendants 
the interest on the Government paper up to 
that date which they woald draw on the 
notes, and Mr. McNair accordingly added 
in the prayer of the petition to the words 
“that a decree be made in terms thereof” the 
words “and in particular for the endorsement 
and delivery by the defendant Jaynarain to 
your petitioners of the said Government pro- 
missory-notes (giving the numbers and 
amounts) upon your petitioners paying to 
the defendants the equivalent of all accumu- 
lated interest on the said Government paper 
up to, and inclusive of, the 22nd September 
1909,” etc. The alterations by Mr. Mc Nair 
were accepted in toto by the plaintiffs’ at- 
torney. The petition so altered was engross- 
ed in his office and signed by Mothura Dass 
Pachesiafor Musammat Gotaand by Jaynarain 
as wellas by the respective attorneys. To 
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Mothara Dass Pachesia and Jaynarain it was 
explained by the Court Interpreter. The 
petition must, therefore, be taken to represent 
the terms to which the parties consented at 
that time, and I cannot accept the present 
statement of Mr. A. ©. Bose that he notic- 
ed that nothing had been added by Mr 
MecNairin paragraph 23 regarding the inter- 
est prior to 22nd September 1909, but did 
not notice what Mr. MeNair had added 
about the interest in the prayer of the peli- 
tion, or that, if he had noticed it, he would 
not have consented to its being made a 
condition precedent to the delivery of the 
securities. The matter came before mo 
in Court on 29th November 1909, and 
after determining that the settlement was for 
the benefit of the several minors concerned, 
I passed judgment in terms of the petition. 
The Court minute is— “Decree in terms of 
petition. Certified that the terms are for 
benefit of infants. All securities and pro- 
missory-notes will be paid to the guardian 
appointed by the Court to be endorsed in 
the name of the guardian.” There appears 
to have been some little delay in drawing up 
the decree. I am told by the Registrar that 
ib was ab first drafted by the defendants’ 
counsel and subsequently .re-drafted in the 
office. However this may be, it was cer- 
tainly submitted to counsel on both sides 
for settlement, the point before counsel 
being not so much the form of the decree, as 
the legality of the order on Jaynarain to 
endorse and deliver over the Government 
promissory-notes and his capacity to do so 
effectively. The decree as drawn contained 
no stipulation as to the payment by the plain- 
tiffs to the defendants of the interest ac- 
cumulated upon the Government promissory- 
notes up to 22nd September 1909. The de- 
cree was signed by me on 7th January 1910. 
It directed (inter ulia) that Jaynarain should 
endorse and deliver over to Dewan Kustoor 
Chand Bahadur, c.1.8., the guardian of the 
property of the plaintiffs, Government pro- 
missory-notes of the aggregate par value of 
Rs. 7,25,000, and on behalf of himself and 
the other members of the partnership 
other Government promissory-notes of the 
aggregate par value of Rs. 2,50,000, and 
should also pay to the same person the 
sum of Rs. 96,700-12-9, and that upon the | 
endorsements and payments aforesaid being 
made, satisfaction in respect of the decree . 
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should ba entered up. Ib may be stated that 
prior to the signing and filing of the decree 
the pliintiffs’ attorney had been calling upon 
the defendants’ attorneys to have this portion 
ofthe decres cried out. Mr. McNair had, 
however, declined to act on his own res- 
ponsibility in this respect, or to advise his 
client to do anything until the decrea was 
filed; ab the same time there was no actual 
refusal on the part of the defendants to carry 
out the decree. On the contrary, the fact that 
the notes, when seized, were found tied up 
together and endorsed in blank, shows that 
they were ready for delivery when the time 
arrived. The decree having been filed on 
7th January 1910, the plaintiffs’ attorneys 
on that day sentto Messrs. Morgan & Co. a 
letter and one copy of the decree, and to 
Babu R. M. Chatterjee the attorney on record 
for the infant defendants and an assistant in 
Messrs. Morgan and Co.’s office, a second copy 
ofthe decree. By what appears to have been 
gross carelessness on the part of the clerks 
in Messrs. Morgan & Oo.’s offica, both copies 
of the deeree and the letter were laid on the 
table of Babu R. M. Chatterjee who was 
absent from Calcutta. Mr. Me Nair was thus 
not formally apprised of the intention of the 
plaintiffs to apply for the execution of the 
decree at once. He seems to have heard some 
rumour of iton the 8th, but naturally did not 
pay much attention to it. The letter, though 
addressed to Messrs. Morgan & Co., was not 
found by him until the 11th, when he had 
seen Mr. A. O. Bose, and, having heard of it 
from him, madea search for it. Meanwhile, 
on the Sth January, the plaintiffs applied to 
the Registrar for execution of their decree by 
attachment of the safes and cash-boxes con- 
taining moneys belonging to the defendants at 
the guddi of the defendants. The Registrar 
expressed a doubt whether execution in this 
“way could issue at the instance of the 
plaintiffs’ next friend,as the decree ordered 
endorsement and delivery and payment 
of the moneys to plaintiffs guardian 
Kustoor Chand Daga. He directed the 
application to ba made to the Court. On 
Monday, the 10th January, counsel for the 
plaintiffs applied to me to issue execution. 
He did not fully state the facts of the 
case, and I understood from him that 
the sole point was whether, in the case 
of a decree for money in favour of infant 
plaintiffs, which ordered the money to bg 
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paid to the plaintiffs’ guardian, athe next 
friend was competent ta apply for bhe execa- 
tion. I exprassed an opinion, which [ still 
hold, that he was. Only the decrea-holder 
can apply for execution, and the question of 
payment out to the correct person could easily 
ba arranged when the money, or auy part of 
it, was vealised. I do not absolve myself 
from blam3 for not looking more corefally 
into the matter, but at the same time I must 
say that, in a case of this nature, it was 
couusel’s duty to have placed the full facts 
bafore the Court and not to have taken the 
order without doing so. I should never have 
allowed the execution by attachment to go had 
I ben pat in possession of the full facts, and 
the order must in this respect ba taken to 
have bgen made per tncuriam. Oa the lith 
January the writ washanded to the Sherif 
and was executed that afternoon by the seizure 
of the contents of a safe at the defendants’ 
gudhi. These contents consisted of the 
identical Gavernment promissory-notes the 
subject-matter of this decree, certain Aundis 
and rec2ipts for mon3y, and-a sum of Rs, 239 
in currency notes. On the 13th January 
1910, on the application of the defendants’ 
counsel, I granted bath the prasant rales, 
and both questions, t. e., as to the amand- 
ment of the decree and as to the attach- 
ment have been fully argued before 
me. The affidavits are very voluminous, 
but I do not think that I need go’ mora 
fully into the facts. There is no question as 
to the facts as above stated I will first 
deal with the question of the amendment 
of the decree, as the question whether 
the decree is correct in form must hava 
an important bearing on the regularity 
of the execution. It was argued by the 
plaintiffs’ counsel that the procedure now 
adopted was incorrect, that the decree could 
not be amended on motion, but that the plain- 
tiffs must filea separate suit for that purpose. 
Tothat contention I cannot possibly accede. 
What is sought is to bring the decree into 
accordance with the judgment of the Court 
and with what ib intended. Now it was clearly 
intended that the decree should be in terms of 
the petition. It was suggested that the prayer 
was no part af the petition, but that appears 
to me absurd. The prayer is the actual 
petition for relief, though it may vefer back 
to the body of the document to avoid un- 
necessary repetition. It is only in respect of 
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the provisions as to interest on the Govern- 
ment save prior to the 22nd September 
1909 that the decree does not accurately 
embody what the parties asked for in their 
petition. The case of Ainsworth v. Wilding 
(1), cited by the plaintiffs’ counsel, was a 
totally different case, the motion there being 
to discharge adecree. It has been held in 
England that the Court has an inherent power 
to amend or vary a perfected order when it 
finds that the judgment as drawn up does 
not correctly state what the. Gourt actually 
decided and intended, even if the matter does 
not fall within Order XXVIII, Rule II, which 
corresponds to section 152 of the Civil Pro- 
cecure Code, and such aresult is obtained on 
motion: In re Swire, Mellor v. Swire (2). In 
my opinion, the Courts in India have the same 
inherent power, and I cannot see why a 
separate suit should be necessary here any 
more than in England. It is common ground 
that the plaintiffs were to be responsible 
to the defendants for the interest up 
to 22nd September 1909, and I see no 
reason whatever to suppose that the sti- 
pulation. regarding it was not an integral 
part of the settiement to which by the peti- 
tion they asked the Court to give effect. The 
plaintiffs’ attorney, Mr. A. C. Bose, cannot 
now be heard to say that that was not a term 
of the settlement, when I findit embodied in 
the petition, which was accepted by him, 
and by Mothura Dass Pachesia, the munim 
gomasta of his client. Iam, therefore, of 
opinion that the decree must be amended so 
as to bring it into accordance with the judg- 
ment of the Court. There is a slip in the 
petition for amendment, and consequently in 
the rule, the request being to add the stipula- 
tion as to interest after not only the direction 
to endorse and deliver the Government pro- 
missory-notes, but also after the order for 
the payment of the Rs. 96,700-12-9, It 
should, of course, come, as in the prayer of the 
petition of compromise, immediately after the 
direction to endorse and deliver the two lois 
of Government promissory-notes, but with 
reference to both. With this. correction the 
first rule will be made absolute. 

I now turn to tha question of the execution 
and attachment. I have already said that 

(1) (1896) 1 Ch. 673; 65 L. J. Ch. 432; 74 L. T. 193; 
44 W. R. 540, 

(2) (1885) 30 Ch. D. 289; 53 L. T. 203; 33 W. R. 
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my order for execution in the form 
in which it was issued was made per incuriam, 
and on that ground alone it would be equitable 
that it should be set aside. There are, how- 
ever, other reasons. The plaintiffs’ counsel 
argued that it could only be set aside on the 
groand of fraud or some irregularity. To 
this the defendants’ counsel replied by charg- 
ing the plaintiffs and their attorney with 
having perpetrated-a fraud upon the Court 
and snatched the order by a trick. Ido not 
think that what was done amounted to fraud. 
In the first place the plaintiffs’ attorney had 
given notice to the defendants’ attorneys that 
he would apply for execution at once. It was 
through the fault of his own clerks that Mr. 
McNair did not receive that intimation at 
once. It can hardly, however, be called 
fraudulent if the plaintiffs’ attorney receiving 
no reply from the other side proceeded with 
his avowed intention. I have already stated 
that I ought to have been more fully inform- 
ed by counsel as to the nature of the case, and 
in this respect both counsel and the attorney 
instructing him were to blame, but I do not 
think that [ need say more than this. I was 
also in fault in not looking more carefully 
into the matter, and I do not forget that though 
these matters were settled between the parties 
and the suit decreed on 29th November 1909, 
the defendant Jaynarain had shown no great 
eagerness to carry the matter through, and 
the plaintiffs’ people were not unreasonably 
indignant at the idea that there would be 
further delay, which would keep the plaintiffs 
out of their money and also prevent them 
from carrying on the business as arranged 
by the decree. 

Onthe ground of irregularity, however, 
Iam clearly of opinion that the execution 
was bad. In the first place the decree sought 
lo be executed was not the true decree 
between the parties. A very important pro- 
vision had been omitted, which, if it had 
appeared in the decree, would have 
been fatal to the issue of the execution 
in the present manner and form. The 
precise amount of the accumulated jin- 
terest has nob been stated, but it must have 
been very considerable. Even a quarter’s 
interest would amount to nearly Rs. 10,000. 
Whether the payment of this sum by the 
plaintiff be regarded as a condition precedent 
to the endorsement and delivery of the 
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Government promissory-notey, or an act to be 
performed simultaneously with the endorse- 
mentand delivery and payment by Jaynarain, 
itis obvious that execution against the effects 
of the defendants could not have issued until 
the plaintiffs had paid or given some assur- 
ance forthe payment of what was due by 
them to the defendants. 

Then there is the important circumstance 
that Kustoor Chand Daga was not in 
Calcutta and had not been here since the 
decree was passel. Jaynarain also was 
absent, but this does not seem tom3 of so 
much importance. Hecould not ba allowed 
by staying away to avoid performance of the 
Court’s order. But Kustoor Chand Daga’s 
absence is a different matter. 
for endorsement and delivery to him and 
also for payment to him. So far as the 
endorsement aud delivery are concerned this 
must mean an eridorsement into his name and 
a personal delivery. In this respect the case 
is one of-a decree for specific movable pro- 
perty and falls under Order XXI, Rule 31. 
It does not, as was suggested by counsel for 

. the defendants, fall under Rale 34, which 
contemplates a decree for endorsement only, 
and further contemplates the negotiable 
instrument being in the possession of the 
decree-holder, or at any rate of the Court. 
I do not mean to say that if Jaynarain had 
refused to endorse and deliver over these 
Government promissory-notes as ordered by 
the Court, the Court’s order might not have 
been enforced by seizure of the notes, and if 
necessary by an endorsement by the Court 
itself. Butin this case matters had never 

‘reached that stage. I do not think that it 
was open to the plaintiffs to seek to enforce 
by the attachment of the defendants’ effects, 
a decree of the Court which, in the circum- 
stances, it was physically impossible for the 
defendant Jaynarain to carry out. It was 
argued that the defendants’ people might 
have handed over the Government pro- 
missory-notes and made the payment of 
Rs. 96, 700-12-9 to Madan Gopal Daga who, 
it was said, held a general power-of-attorney 
from Kustoor Chand Daga. To this the 
answer is thatit is not proved that Madan 
Gopal Daga does, in fact, hold any such power, 
Still less does it appear that it would authorise 
him to receive these Government promissory- 
notesorthis payment for Kustoor Chand Daga 
as: guardian of the infant plaintiffs, ‘The 
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power-of-attorney probably has reference only 
to Kustoor Chand Daga’s busine So far 
as the Government promissory-notes are con- 
cerned, Order XXI Rule 31, requires delivery 
of the specific movable to the party to whom 
it has been adjudged, or to such person 
as he appoints to receive delivery on his 
behalf. That points, in my opinion, to a 
special authority for the particular purpose. 
It is noticeable that Madan Gopal Daga has 
not come forward to say what power, if any, 
he holds from Kustoor Chand Daga, nor has 
he made any affidavit in this case, 

For these reasons, I am of opinion that 
the ‘execution proceedings cannot be support- 
ed and must be set aside ab initio. A: qnes- 
tion was raised by the Deputy Sheriff as to 
the Sheriff's right of poundage, and he asked 
by his counsel that the property attached 
might not be vedered to be restored* to the 
defendants without notice to him and his 
being heard. If I had any doubt in the 
matter I might perhaps have taken that 
course, but Lam unable to see that the Sheriff 
is entitled to poundage in this cise. In the 
list of fees and charges to be allowed to 
the Sheriff, I find No. 21, “Poundage on 
sums levied by the Sheriff, in exeéytion for 
the first 1,009 rupees at 5 per cent. and “for, 
the restat 23 per cent.” The same rule 
applies in England, and it is clear that the 
Sheriff is only entitled to poundage on sums 
lavied. Here there has been no levy, only a 
seizure of the defendants’ effects; and the 
authorities are clear that where the seizure 
is wrongful and is withdrawn by direction 
of law the Sheriff receives no poundage: 
Mortimore v, Cragg (3), In re Ludmore (4), 
and In re Thomas (5). In any case I fail 
to see how the defendants’ property, which 
is to bereleaged, could be made liable for 
the Sheriff's poundage. I do not think, 
therefore, that I should be justified in order- 
ing the property, or any part of it, to be 
detained in Court pending an investigation 
of the Sheriff's claim. He has his remedy 
by suit, if he be advised to bring one, 

I accordingly make the rule for amendment 
of the decree absolute, with this correction 
thatthe clause to be inserted must come in 


its proper plage after the directions to endorse 

(3) (1878) 30. P. D, 216. 

fa (1884) 13 Q. B. D. 415; 58 L.J. Q. B. 418; 5L 
L. T. 240; 38 W. R. 152; 1 Morrell 131. 

(5) (1899) 10. B. 460; 68 L. J. Q. B. 245 ; 80 L. T, 
62; 47 W. R. 259; 6 Manson, 1, i 
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and deliver the Government promissory-notes 
but applying, of course, to both sets of Govern- 
ment promissory-notes. As the omission of 
this provision in the decree was due as much 
to the fault of one party as of the other, 
each party must bear their own costs of this 
rule. 

The rule for the setting aside of the attach- 
ment is also made absolute, with costs against 
the plaintiffs. The property seized must be 
restored to the defendants. 

Rule made absolute. 

Attorney fo. the plaintiffs: Mr. N, O. Bose. 

Attorneys for the defendants: Messrs, 
Morgan & Co. 


(s. a. 37 C. 662.) 

CALCUTTA HIGH COURT. 
SECOND Uivit Appean No. 1044 or 1907. 
February 23, 1910. 

Present: —Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

JANAKI NATH CHOWDHRY AND OTHERS 
—[)EFENDANTS—ÅPPELLANTS 
versus 


KALI NARAIN ROY CHOWDHRY 


—PLAINTIFF—-RESPONDENT. 

Estates Partition Act (VIII B. C. of 1876), ss. 111, 
149— Partition of estate—Setling wp miras title—Title 
not found by Revenue authorities—Title suit—Perma- 
nent tenure—Fisved rent. 

The plaintiff and the defendants were co-owners of 
a taluk, In the course of proceedings for partition 
by the Revenue authorities, the plaintiff alleged that 
he was in occupation of the disputed land not as 
proprietor but as mirasdar under the entire body of 
landlords. This allegation was challenged by the 
co-proprietors of the plaintiff, and the Revenue officer 
held that the miras set up by the plaintiff was not 
established. The plaintiff brought this suit for 
declaration of his miras title. The defence was that 
the order of the Revenue officer being one under 
section 111 of the Estates Partition Act, the suit was 
not maintainable under section 149: 

Held, that section 111 provides for eases of perma- 
nentintermediate tenures, and prescribes the mode 
in which partition is to take place when the fact of 
such permanent tenures is established; that it is 
applicable only to cases where the existence of the 
tenure is admitted by all the recorded proprietors of 
the estate; and that the section has no application to 
the present case. 

The object of section 149 is to exclude the juris- 
diction of the Civil Courtin cases where the ques- 
tion relates to the devision of the Government 
revenue or to the details of the partitioneand not in 
cases which involve a question of title. 

Ananda Kishore Chowdhury v.Daije Thakurain, 36 
C. 726; 10 ©. L. J. 189; 1 Ind. Cas. 549, relied npon. 

If in the course of a partition proceeding under 
the Estates Partition Act, any question arises as 
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to the extent or otherwisa of the tenure, as the 
tenure-holder is not a party to the proceedings, 
heis not affected in any manner by the decision 
which may be arrived at by the Revenue anthor- 
ities for the purposes of partition between the pro- 
prietors. A party, who has appeared before the 
Revenue authorities in his character as a proprietor, 
should not be finally concluded by a decision npon a 
question of title, which wonld not hare been binding 
upon him if he had been a stranger to the proceed. 
ings. 

Where a tenure has been in existence for 73 years, 
and the plaintiff has been left in undisturbed posses- 
sion of the tenure from his purchase in 1879 up to 
the time when in the partition proceeding the exist- 
ence of the tenure was denied by his co-sharers: 

Held, that tho tenure was a permanent one. 

Nilvatan Mandal v. Ismail Khan, 32 0.5) and Naba 
Kumari Debi v. Behari Lal Sen, 34 C. 902; 2 M. L. T. 
433; 6 C. L. J. 122; 11 C. W. N. 865; 4 A. L. J. 570; 9 
Bom. L. R. 849;17 M. L. J. 397 'olied upon. 

Abdul Wahid Khan v. Shal ta Bibi, 21 C. 496; 
21 L A. 26, distinguished. Ren 

Butit does not follow tha‘ tly ent of tho tenuro 
ig not liable to enbanceme t. The question as to 
whether the rent is or is not fied in perpetuity is 
left open for decision in a suit properly framed. 

Appeal from the decree of the Sab-Judge 
of Dacca, dated February-25, 1907, affirming 
thatof the Munsif of Manikgunge, dated 
February 27, 1903. 

Babus Jogesh Chandra Roy and Haran 
Chandra Banerjee, for the Appellants. 

Mr. B. Chakravartt and Babu Baikuntha 


Nath Das, for the Respondent. 


Judgment.—the plaintiff-respondent 
commenced the action out of which this ap- 
peal arises for declaration of his title as a 
mirasdar in respect of five khadus and fifteen 
pakis of land. The plaintiffs and the defen- 
dants are co-ownersof a taluk within which the 
disputed land is comprised. The first and 
the third defendants are proprietors of the 
superior interest to the exent of the four annas; 
the second defendant owns anotherfour annas; 
the fifth and the sixth defendants claim four 
annas and the remaining four annas belong to 
the plaintiff and the fourth defendant. In the 
course of proceedings for partition of the 
estate by the Revenue authorities under Act 
VIII of 1876, the plaintiff alleged that he 
was in occupation of the disputed land not 
as proprietor, bat as mdrusdar under the 
entire body of landlords. This allegation 
was challenged by the co-proprietors of the 
plaintiff, and the result was a summary 
investigation by the Collector, who came to 
the conclusion that the miras set up by the 
plaintiff was not established. The plaintiff, 
thereupon, commenced this action for declara- 
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tion of the alleged miras title, and he has 
met with varying fortune in the course of 
the litigation. The Court of first instance made 
a decree in his favour. Updn appeal, the Sub- 
ordinate Judge came to the conclusion that the 
soit was barred by limitation under art. 14 of 
the second Schedule of the Limitation Act. This 
decision was subsequently set aside by this 
Court on the ground that the suit was nob 
one to set aside any order of a Revenue 
officer within the meaning of that article. 
On remand, the Subordinate Judge found on 
the merits in favour of the plaintiff and 
affirmed the decision of the Court of first 
instance. Three of the defendants have ap- 
pealed to this Court, and on their behalf 


the decision of the Subordizate Judge 
has been assailed on two grounds; 
namely, first, that the suit is not 


maintainable by reason of the provisions of 
section 149 of the Estates Partition Act 
(VIII of 1876, B. GC.) ; and, secondly, that 
the facts found are not sufficient to justify the 
inferencé that the tenure alleged by the 


plaintiff was of permanent character 
and extended over the whole of land in 
dispute. 


In support of the first contention, reliance 
has been placed upon section 111 of Act VIIT 
of 1876 as the section under which the order 
of the Revenue authorities was made. In 
our opinion, there is no foundation whatever 
for this contention; section 149 provides that 
no order of a Revenue officer made under Part 
IV, V, VI, VII, VIII, or IX shall be Hable to 
be contested or set aside by asuit in any Court 
or in any manner other than that expressly 
provided in that Act. The learned Vakil for 
the appellant has suggested that the order of 
the Revenue Officer, holding that the tenure 
setup by the plaintiff had no existence, was 
made under section 111 which is comprised in 
Part VII of the Act. Section 111 provides 
for cases of permanent intermediate tennres, 
and prescribes the mode in which partition 
is to take place when the fact of such per- 
manent tenures is established. The section 
lays down that whenever the Deputy Collector 
shall Gnd in the parent estate any lands 
which are held at a fixed rent, or a puint, or 
other permanent intermediate tenure falling 
within exception 2 or 3 of section 7, the 
Deputy Collector is to take certain action. 
When we turn to section 7, it becomes 
obvious that exception 2 has no posstble 
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application. Tho only provisiog which can 
have any application to the present case is 
the third exception, which provides as 
follows: “If any land is held ona tenure 
which, although not protected as aforesaid, 
is admitted by all the recorded proprietors 
of the estate to be a permanent tenure created 
by all the proprietors of the estate, subject 
only to the payment of an amount of rent 
fixed in perpetuity, and of such a nature that 
the rent thereof is not liable to be enhanced 
under any circumstances by the proprietor 
of the said estate, or any person deriving 
his title from such proprietors, the rent 
payable by the holder of such tenure (whe- 
ther he be known as talukdar, putnidar, 
mukarartdar, or by any other designation) 
shall be deemed to be the rental of such 
land.” It is obvious, from the phraseology 
of this exception, that it is applicable only to 
cases where the existence cf the tenure is 
admitted by all the recorded proprietors of 
the estate, and it is by common consent 
allowed to be a permanent tenure subject to 
payment of rent fixed in perpetuity. In the 
case before us, it is not admitted at all that 
there is a permanent tenure, much less is it 
admitted thatthe rent of the tenure is fixed 
in perpetuity. It is clear, therefore, that 
section 111 has no application. There is, 
however, another consideration which proves 
conclusively that section 111 cannot possibly 
apply. The Deputy Collector has anthority to 
take action under section 111 only when he 
finds that in the parent estate there are 
situated lands held at a fixed rent. If the 
Deputy Collector finds that there is no such 
tenure as is alleged by one of the parties, he 
cannot take action under section 111. The 
order of the Deputy Collector, therefore, in 
the present case cannot be treated as one 
made under section 111. 

It has next been sought to be argued upon 
general principles that as there has been a 
decision by the Revenue authorities against 
the plaintiff as to the reality and extent of 
this tenure, it is not open to the plaintiff to 
have the matter re-agitated in a Civil Court. 
No authority has baen shown in support of 
this proposition, On the other hand, there 
are obvious and weighty reasons upon which 
such a contention ought to be overruled. It is 
manifest that if, in the conrse of a partition 
proceeding under Act VIII of 1876, any 
question arises as to the extent or otherwise 
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of the tenure, gs the tenure-holder is not a 
party to the proesedings, he is notaffected ia 
any manner by the decision which may ba 
arrived at by the Revenue authorities for the 
purposes of partition between the proprietors. 
Itis merely an accident that, in the case 
before us, the tenure is set up by a person 
who is also a proprietor and is a party to the 
proceedings in that character. It would, in 
our opinion, be unreasonable to hold that a 
party who has appeared before the Revenue 
aathorities in his character as a proprietor, 
should be finally concluded by a decision 
upon a question of title, which would not 
have been binding upon him if he had been 
stranger to the proceedings. The learned 
Vakil for the appellant has suggested that 
section 149 bars a suit of this description ; 
bat this contention is obviously unsound, 
because, as pointed out by this Court in the 
case of Ananda Kishove Chowdhry v. Datje 
Thakurain (1), the object of section 149 is to 
exclude the jurisdiction of the Civil Court in 
cases where the question relates to the decision 
of the Government revenue or to the details 
of the partition. We are unable to hold that 
the policy which underlies section 149 is to 
exclude the jurisdiction of the Civil Court in 
matters which involve a question of title. 
The resalt, therefore, is that the first ground 
upon which the decision of the Subordinate 
Judge has been assailed must be overruled. 
In support of the second contention urged 
on behalf of the appellants,it has been argued 
that the facts are not sufficient to justify the 
inference of the Subordinate Judga that the 
tenure was of a permanent character. Now, 
the facts found are these the tenure has been 
in existence for at least 75 years before the 
commencement of the suit; its origin is 
unknown, butit appearsto have been created 
in favour of an Indigo concern, the pro- 
prietors of which erected substantial structures 
on about an one-fifth portion of the land 
comprised in the tenancy; the Indigo concern 
was in occupation of the land for about half a 
century, till the 28th February 1879, when 
they transferred the tenuré to the present 
plaintiff. Shortly after this transaction, the 
plaintiff was sued by the proprietors in res- 
pect of a raiyati holding purchased ley him at 
the same time from the Indigo concern. That 
action was commenced on the ground that, as 


the lands of the holding were not transfer. 
(1) 36 C. 726; 10 ©, I, J. 189; 1 Ind. Cas. 549, 
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able, he had not acquired a valid title by his 
purchase. Onthe 7th June 1880, a decree 
for ejectment was made in favour of the 
proprietors against the plaintiff in respect of 
this raryati holding, The plaintilt, however, 
has been left in undisturbed possession of 
the lands of the tenure from the date cf his 
purchase up to the time when, in the parti- 
tion proceedings, the existence of the tenure 
was denied by his co-sharers, We may further 
state that in the conveyance executed in 
favour of the plaintiff, his vendors asserted 
that they had a mzras right in respect of the 
land now in dispute, and the boundaries of 
the land comprised in the miras, as also of 
the land included in the raiyat; holding. were 
set out in detail in different schedules., Under 
these circumstances, the inference is perfectly 
legitimate that the tenure was of a permanent 
character. This view is amply sapported by 
the decision of the Judicial Committee in the 
cases of Nilratan Mandal v. Ismail Khan 
(2) and Nuba Kumari Debi v. Behari Lal 
Sen (3). The learned Vakil for the appellant 
has, however, contended thatit would not be 
proper to hold that the tenure was of a 
permanent character, inasmuch as there was 
no recognition of the tenancy by the appel- 
lants in the rent receipts produced on behalf 
of the plaintiff; and, farther, that the mere 
acquiescence of the landlord in the erection 
of a permanent structure hy the tenant does 
not show that the tenancy wasof a permanent 
character. In our opinion there is no force in 
either of these contentions. No question of 
recognition arises in the case before us. The 
sole point in controversy is whether, from the 
events which have happened, the inference 
may legitimately be drawn that the tenancy 
In its inception must have been of a perma- 
nent character. To that question ouly one 
answer is possible. No question also of nny 
acquiescence arises in the present case. The 
learned Vakil for the appellant invited our 
attention to the decision of the Judicial 
Committee in the case of Abdul Wahid Khan 
v. Shuluka Bibi (4), in which a decree for 
ejectment was made against the tenant, 
although he had been for several years in 
possession of his tenancy and had erected 
substantial structures thereon. That case, 

(2) 32 0. 51. 

(3) 340. 902; 2 M. L. T. 438; 6C. L. J. 122; 11 6. 
W. N. 865; 4 A. L. J. 570; 9 Bom. L. R, 840; 17 M. Ln 


J. 897 (P.C.). 
(4) 21 O. 496; 21 T. A. 26. 
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however, is obviously distinguishable, because 
there the terms of the tenancy were known, 
as the original grant was produced, and what 
their Lordships held was that if the tenancy 
was of a temporary character, the mere cir- 
cumstance that the tenant with full knowledge 
of his limited rights had erected substantial 
structures thereon, would not enable him to 
resist successfully a decree for ejectment in 
favour of the landlords. Under these circum- 
stances, we must hold that the view taken by 
the Subordinate Judge as to the nature of 
the tenancy is correct. 

A question has been raised as to the precise 
effect of the decree made in favour of the 
plaintiff. In the first prayer clause, the plain- 
tiff had asked for a declaration, not only that 
the tenancy was a permanent one, but also 
that the rent was fixed in perpetuity. The 
facts found by the Court below, however, 
though they justify the inference that the 
tenancy was of a permanent character, do not 
support the conclusion that the rent was not 
liable to enhancement. In reality, this part 
of the case was nob made the subject of 
discussion in either of the Courts below. We, 
therefore, declare that the only effect of the 
decree in favour of the plaintiff is to decide 
that the tenure is permanent, and the question 
as to whether ‘the rent is or is not fixed in 
perpetuity is left open for decision in a suit 
properly framed for the purpose. 

The result is that the decree of the Court 
below is affirmed and this appeal dismissed 
with costs, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Secono Civit Appeat No. 1875 or 1908, 
August 10, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-nd- Din. 

KEDAR GAIN—Derenpant— 
APPELLANT 
VETSUS 
RAMONI DASS[—Puratnrirr— 
RESPONDENT. 

Hindu Law — Dayabhaga — Sisters—Inheritance — 
Childless widow—Survivorship—Usufructuary mort- 
gage of whole property by one sister—Decree for joint 
possession obtained by another—Separation of interest— 
Partition, true test of. 

A Hinda daughter is entitled to take by sur- 
vivorship the whole of the property of her father, 
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which had originally descended jointly to her- 
self and her sister, notwithstafiding the fact 
that at tho timo of her sisters death, when it 
became open to her to claim the whole estate 
by right of survivorship, sho had become a 


childless widow. 

Amrito Lal Bose v. Rajonee Kant Mitter, 23 W. R. 214; 
15 B. L. R. 10; 21. A, 118 (P. C.), followed. 

What constitutes the truo test of partition accord- 
ing to Hindu Law is the intention of the members of 
the family to become separate owners. 

Where one of two Hindu daughters had grant- 
ed a usufructuary mortgago in respect of the 
entire estate left by their father, and the other 
daughter gota decree for joint possession : Held, that 
there was no effective separation in interest between 
the sisters, no renunication of the right of survivorship 
and no such definition of interest as to justify the 
conclusion that the sisters so separated that the prin- 
ciple of survivorship had ceased to operate. 

Kailash Chandra Chuckerbutty v. Kashi Chandra 
Chackerbutty, 24 O. 339, distinguished. 


Appeal from the decree of the Sub-Judgeof 
24.Pergannahs, dated May 6, 1908, affirming 
that of the First Munsif of Basirhat, dated 
June 29, 1907. 

Babu Brojo Lal Chakravartt, for the Appel- 
lant. ; 

Babu Gunoda Charan Sen, for the Respond- 
ent. 

Judgment.-—-This is an appeal on be- 
half of the third defendant in a suit for 
recovery of possession of immovable pro- 
perty which admittedly belonged at one 
time to Madan Sundar, the father of the 
plaintiff-respondent. Madan died many years 
ago leaving him surviving his widow Surja- 
moni and two daughters, Sonamoni and 
Ramoni. After the death of Surjamoni the 
estate of Madan came into the possession of 
his two daughters On the 26th August 1:95, 
Sonamoni executed a usufructuary mortgage 
of the entire property in favour of the pre- 
sent appellant. The result was that the 
mortgagee got into possession and dispos- 
sessed Ramoni. Ramoni forthwith sued the 
mortgagee, as also her sister, for declaration 
of her title toa half share of the property 
and for recovery of joint possession. A 
decree was made in her favour which entitl- 
ed her in express terms to recover joint 
possession of the property, Sonamoni ‘died 
in 1901 and left a son the second defendant 
before ug, On the 20th June 1906, Ramoni 
commenced this action for declaration of her 
title to the property and for recovery of ex- 
elusive possession thereof. The mortgagee 
defendant resisted the claim substantially 
on the ground that the mortgage in his 
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favour had been executed by Sonamoni for 
legal necessity, and was consequently bind- 
ing on Ramoni as the reversionary heir. He 
further contended that the plaintiff was not 
entitled to claim the half share of her sister 
Sonamoni, inasmuch as at the time of the 
death ofthe latter, she herself had become a 
childless widow and so could not succeed as 
heir. The Courts below have concurrently 
overruled this objection, and madea decree 
in favour of the plaintiff. 

The mortgagee has now appealed to this 
Court and on his behalf the decision of the 
Subordinate Judge has been assailed on two 
grounds, namely, first, that the finding of the 
Court below upon the question of legal ne- 
cessity is not sufficient to dispose of the case, 
and, secondly, that in view of the decision in 
the suit of Ramoni commenced by her in 
1895 against her sister and the mortgagee 
from her, she was not entitled to take by 
survivorship any interest in the estate of 
Madan which upon his death has passed 
to Sonamoni and her son. In our opi- 
nion, there is no substance in either of these 
contentions. 

In so far as the first point is concerned, it 
is not necessary to examine it atany length. 
The Courts below have found that there was 
no satisfactory and reliable evidence to show 
that Madan had any debt in liquidation of 
which the mortgage bond in favour of the 
appellant lad been executed. Indeed, there 
js ample evidence to show that Madan was a 
man of substance and was indebted to no 
one. There is also nothing to sbow that ab 
the time when Sonamoni executed the usu- 
fructuary mortgage in 1895, she was placed 
in such embarrassed circumstances as would 
justify an alienation by her. On the other 
hand, it is fairly clear from all the surround- 
ing circumstances thatthe mortgage of 1895 
must have been executed by Sonamoni with 
a view to oust her sister. The first con- 
tention of the appellant must, therefore, b3 
overruled, 

In so far as the sécond contention of the ap- 
pellant is concerned, it has been argued that 
although, according to the decision of the 
Judicial Committee in the case of Amrito Lal 
Bose v. Rajanee Kant Mitter (1), tlee plaintiff 
would be entitled to take by survivorship the 
whole of the property of her father which had 

originally descended jointly to herself and her 
sister,notwithstanding the fact that ab the 

(1) 23 W. R, 214; 15 B, L. R. 10; 2 L A. 118, 
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time when ib became open to ber to claim the 
whole estate by right of survivorship, she 
had become a childless widow, yet asa result 
of the litigation of L695 her position had be- 
come materially altered and it was no longer 
open to her to claim the whole estate by right 
of survivorship. In support of this position 
reliance has been placed upon the case of 
Kailash Chandra Chuckerbutty v. Kashi 
Chandru Chuckerbutty (2). Referenca has 
also been ‘made to the decisions of their 
Lordships of the Judicial Committee in the 
cases of Appovier v. Rama Subba Aryan (3): 
Bal Kishan Das v. Ram Narain Sahu (4) and 
Musammat Parbati v. Chaudhri Naunthal 
Singh (5). In our opinion, the cases to which 
reference has been made, have no real appli- 
cation to the circumstances of the present 
case and there is no foundation in Hindu 
Law for the contention ofthe appellant. No 
doubt in the case of Appovier v. Rama Subba 
Atyan (3), it was ruled by their Lordships of 
the Judicial Committee that according to the 
true notion of an undivided family under the 
Hindu Law, no individual member of that 
family, whilst it remains undivided, can pre- 
dicate of the joint and undivided property 
that he, that particular member, has a certain 
definite share, and that consequently a de- 
finition of the shares of different members of 
a joint Mrtakshara family in any particular 
property, coustitutes a separation in interest 
so far as that property is concerned. This 
doctrine is obviously inapplicable, in all its 
bearings and to its fullest extent, to the case 
of an estate inherited by two daughters from 
their father under the Dayabhaga Law. In 
the case of members of a joint Mitakshara 
family, if there is no separation in interest 
amongst the members, the shares from time 
to time increase or diminish, either by reason 
of the death of any existing member or the 
birth of a new member into the family. In the 
case of inheritance by two daughters bts the 
estate of their father, no such contingency is 
possible. In the case before us, for instance, 
although the two daughters were jointly in- 
terested in the estate of their father, and al- 
though upon thedeath of one, herinterest would 


pass by survivorship to her sister, yet there 

(2) 24 C. 389. 

(3) 11 M. I. A. 75;8 W. R. 1 (P. 0). 

(4) 30 LA. 139; 5 Bom L.R. 461; 7 O. W. N. 578; 30 
0. 738 (P. O.) A 

(5) 36 L A. 71; IL Bom. L. R. 877; 3 Ind. Cas. 195; 
31 A. 412; 100. L. J. 121; 6 A. D. J. 5975 M LOT, 
427; 13 0. W. N, 983. 4 
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can be no question that each daughter was en- 
titled to a half share of the property. But 
even if it be assumed for a moment that the 
doctrine of survivorship as recognized under 
the Mitakshara Law is applicable in its en- 
tirety and to the fullest extent to the case of 
succession of daughters to the estate of their 
father under the Dayabhaga Law, it is clear 
that in the case before us, there has not 
been such a definition of interest of the 
plaintiff as to justify the conclusion that she 
had separated from her sister and that the 
principle of survivorship had ceased to oper- 
ate. Her sister had granted a usufructuary 


mortgage in respect of the entire estate’ 


which she had no authority to do. Ousted in 
this manner, the plaintiff brought an action 
for recovery of joint possession. This she 
was undoubtedly entitled to do and the decree 
which was made in her favour expressly re- 
served to her the right t9 recover joint pos- 
session only. Under the circumstances like 
these, it is impossible to hold that there has 
been any effective separation in interest be- 
tween the sisters, There was no renuncia- 
tion of the right of survivorshipas in Ramakkal 
v, Rama Sami (6) and Gomathi Ammal v. 
Kupputhayt (7). In fact, if thetwo sisters 
instead of being governed by the Dayabhaga 
Law had been two members of a joint Mitak- 
shara family and one of them had been oust- 
ed by the other and had brought a suit for 
recovery of joint possession, it could hardly 
be contended that the doctrine of survivor- 
ship had no application. Jt is not necessary, 
in this view, to examine the decision of the 
Judicial Cammittee in Bal Kishen Das v. 
Ram Narain Sahu (4) and Musammat Parbati 
v. Ohcwdhry Naunihal Singh (5). The cases 
do not lay down any principle inconsistent 
with what anderlies the earlier decision of 
the Judicial Committee. Baut it may be ob- 
served, as was pointed oub by their Dord- 
ships in the case of Ram Fershad Singh v. 
Lakhpati Koer (8), that in order to determine 
whether there has been any separation of title 
indicated by the conduct of the parties, we 
must remember that what constitutes the 
true test of partition according to Hindu Law 
is the intention of the members of the family 
to become separate owners. If this test is 


applied to the case before us, only one con- 
(6) 22 M. 522. 
(7) 14 d D. J. 175. 
(8) 20 C. 281 at p. 253; 7 C. W. N. 162; 5 Bom. L. 
R 108; 801. A. L ; 
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clusion ‘is possible. There wag no intention, 
on the part of Ramoni, in the bit in which 
she obtained a decree for joint possession, 
to effect aseverance of title. In this view 
of the case, it is not necessary to examine 
in the case of 
Kailash Chandra CQhuckerbutty v. Kashi 
Chandra Chuckerbutty (2), upon which con- 
siderable stress has been laid by the learned 
Vakil for the appellant. But it may be 
pointed out that in that particular case the 
sisters had effected a division of the property 
inherited by them as daughters of their 
father and they had also created in favour 
of each other au absolute estate in the pro- 
perties allotted to her, to be freely alienable 
by her and descendible to her heirs. Under 
these circumstances, it was held that there 
had been a complete severance of title 
so far as the daughters were concerned. 
That doctrine, however, is clearly inappli-- 
cable to the facts and circumstances of the 
present case. 

The result, therefore, is that the view 
taken by the Coart below must be affirmed 
and this appeal dismissed with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
MiIsCELLANEOUS Civit Aperau No. 332 or 1909. 
August 5, 1910. 

Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-nd. Din. 
AMULYA RATAN SADRUKHAN 
AND OTHERS—J UDGMENT-DEBLGRS—APPELLANTS 
Versus 
PREO NATH DUTT—Decrer-youper— 


RESPONDENT.’ 

Limitation Act (XV of 1877), s. 15, Sch. LL, arts. WIS, 
179—Ewecution of decree—Whether s. 15 applicable to 
applications for execution— Whether art. 178 applies to 
execution of decrees—-Limitation Act(IX of 1908), s. 15, 
change in the law made by. 

The rule embodied in section 15 of the Limitation 
Act, 1877, was limited in its application to suits, and 
could not be extended to applications for execution of 
decrees, and it was not open to the Court to apply 
the pr inciple deducible from it to applications for 
execution of decrees, 

But where there had been a previous application 
for execution followed by an injunction or prohibitory 
order, the subsequent application for execution could 
be treated a®one in revival of the previous application. 

Section 15 of the Limitation Act of 1908, however, 
has been so framed as to be applicable not only to 
suits but also to applications for execution of decrees. 

Art. 178 of tho Limitation Act is applicable only to 
applications for which no period of limitation is pro- 
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vided elsewhere in the schedule to the Act, and is 
clearly inapplicable to applications for execution of 
decrees to whiðh arb. 179 is applicable. 


Appeal from the order of the District Judge 
of Hooghly, dated June 24, 1999, reversing 
aa of the Munsif of Howrah, dated March 1, 

Babu Shib Chanda Polit, for the Appel- 
lants. 

: Babu Haradhone Chatterjee, for the Respon- 
ent, 

Judgment, —tThis is an appeal on be- 
half of the judgment:debtor against an order 
made in the course of proceedings in execu- 
tion of a decree for money. The District 
Judge, in reversal of the decision of the Court 
of first instance, has held that the respondent 
is entitled to proceed with the execution of 
his decree, 


The facts, so far as it is necessary to state 
them for the disposal of the question of law 
raised before us, lie ina narrow compass. 
One Uma Charan Sadhukhan, the predecessor- 
in-interest of the appellant, held a mortgage- 
decree against the respondent Priya Nath 
Dutt. Proceedings were taken in execution 
of this mortgage-decree and the mortgaged 
properties were sold. Attempts were then 
made by the mortgagor to have the execution 
sale setaside. In the course of these proceed- 
ings, the objections of the mortgagor were 
overruled and an order was made in favour of 
Uma Charan for costs to the extent of about 
Rs. 59. This order was made on the 3rd 
December 1896. It was subsequently dis- 
coveréd that the mortgagee decree-holder 
had been overpaid from the sale proceeds 
and on the 2nd January 1904, an order was 
made in favour of Priya Nath, the mort- 
gagor, for restitution of about Rs. 49. The 
position, therefore, was that Priya Nath held 
a decree for Rs. 49 against Uma Charan and 
Uma Charan held a decree against Priya Nath 
for Rs. 59. On the 8th January 1904, Uma 
Charan applied for execution of his decree 
for costs and obtained an order for attach- 
ment of the decree for restitution which had 
been made in favour of Priya Nath. The 
attachment was effected on the 23rd March 
1904, but it does not appear that any order 
was made, as might and ought to have been 
made, under section 243 of “the Code of 
1882. If any such order had been made, the 
result would have been that the amount due 
to Priya Nath would have been set off 
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against the amount due to Uma Charan. 
Apparently, however, the parties proceeded 
under section 273 of the Code with the result 
that the decree of Priya Nath was attached. 
The Court, thereupon, directed Uma Charan 
to take further proceedings in execution of 
his decree. As nosuch steps were taken, the 
application of Uma Charan for execution 
was dismissed for non-prosecution on the 29th 
March 1904. On the 17th September 1908, 
Priya Nath applied for execution of the 
decree made in his favour for the sum of 
Rs. 49. Two objections were urged on 
behalf of the representatives of Uma Charan, 
who had in the meanwhile died; first, that 
the effect of the attachment made on the 
. 21st March 1904 was the satisfaction of the 
decree held by Priya Nath; in other words, 
that although there had not been any express 
order of set-off, the intention and effect of 
the proceedings was a set-off, with the result 
‘that the right of Priya Nath under his decree 
was extinguished; secondly, thatin any view, 
the application for execution presented by 
Priya Nath on the 17th September 1908 was 
barred by limitation, inasmuch as it was 
made more than three years after the date 
of the last order fo? execution, that is, the 
2nd January 1904. The Court of first in- 
stance held that the first of these contentions 
was substantially correct and directed that the 
decree sought to be executed by Priya Nath 
should be formally set-off against the decree 
held by Uma Charan, In this view, the 
application for execution was dismissed. 
Upon appeal the District Judge has reversed 
this order. He has held that as there was 
no express order for setting-off the decree for 
the smaller sum against the decree for the 
larger sum and as any application for 
execution of the decree for the larger sum 
would now be successfully met by the objec- 
tion of limitation, no order of set-off could be 
made inthe present proceedings. He has 
furthor held that the application for execu- 
tion by Priya Nath, though made more than 
three years after the date of the last order 
for execution, was not barred by limitation, 
because during the period when the attach- 
ment, effected by Uma Charan continued in 
force, it was impossible for Priya Nath to 
apply for execution of his decree. In this 
view the District Judge has directed execu- 
tion to proceed, 
The representatives of Uma Charan, sgainst 
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whom this order has been made, have now 
appealed to this Court, and on their behalf, 
it has been argued that even if it be assumed 
that any possible application for execution of 
their decree against Priya Nath would now 
be successfully met by the plea of limitation, 
a similar objection applies to the application 
for execution by Priya Nath himself. It has 
been contended that the only statutory pro- 
vision, under which the bar of limitation 
might he sought to be removed, is section 15 
of the Limitation Act of 1877, which, how- 
ever, is not applicable to applications for exe- 
cution of decrees. In support of this position 
reliance has been placed upon the cases of Lutf- 
ul-Hug v. Sumbhuin Pattnek (1); Kalyanbhat 
Dipchand v. Ghanashamlal (2); Narayana v. 
Pappi Brahman? (3) and Rajarathnam v. 
Shivahayammal (4). Reference has also been 
made tothe cases of Dhukiram Srimanz v. 
Jogendra Chandra Sen (5); Wazid-un-nissa 
Khatoon v. Jogendra Chandira Sen (6) Sarup 
Ganjan Singh v. Robert Watson § Co., (7) 
and Thakur Prasad v. Abdul Hisan (=). It 
may be conceded at once that section 15 of 
the Limitation Act of 1877 does not by itself 
apply to an application for execution ofa 
decree. That section provides for exclusion cf 
time in the computation of the period of 
limitation prescribed for any suit when 
the commencement of such suit has been 
stayed by an injunction or order. Section 3 
of the Limitation Act defines the term suit, 
and exclude from its scope an appeal or an 
application. It cannot be seriously disputed, 
therefore, that the view indicated in the 
cases of Lutful Hug v. Shambhudin Pattuck 
(1); Rajarathnam v. Shicalayammal (4) 
and Kalyanbhat Dipchand v. Ghanshalal 
Jodunathji (2), namely, that section 15 is in- 
applicable to applications for execution of 
decrees is well-founded. The other class of 
cases, upon which reliance was placed by the 
learned Vakil for the appellant, is of no real 
assistance to his contention, because no ques- 
tion really arose there about the effect and 
operation of section 15 of the Limitation Act. 
In those cases an application for execution 

(1) 80. 249; 10 ©. L. R. 143. 

(2) 5 B. 29. 

(8) 10 M. 22, 

(4) 11 M. 103. 

(5) 5 ©. W. N, 347. 
(6) 5 0. W. N. COEXXXIL 

C. W. N. 735. 

(8) 28 A, 13, 
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of a decree had been presented in the first 
instance and execution had been gubsequently 
stayed by an injunction or order. Upon the 
dissolution of the injunction or withdrawal 
of the order, followed by an application for 
execution of the decree, the question was 
raised, whether or not the application could 
be treated as a revival of the previous appli- 
cation, the operation of which had been 
suspended by reason of injunction or other 
prohibitory order. The Courts held that in 
those circumstances, that is, when there had 
been a previous application for execution 
followed by an injunction or prohibitory 
order, the subsequent application for execu- 
tion could rightly be treated as one in 
revival of the previous application. This 
view is in fact supported by the decision of 
the Judicial Committee in the case of Qamar- 
ud-din Ahmad v. Jawahir Lai (9), though the 
learned Judges of the Madras High Court in 
the case of Narayan Nanbi v. Pappi Brahmani 
(3), appear to have overlooked this well- 
recognized doctrine. In so far, therefore, as 
section 15 of the Limitation Act is conceded, 
itis clear thatitis of no assistance to the 
decree-holder. 

Two other qaestions, however, require 
consideration; namely, first, whether apart 
from the provisions of section 15, the principle 
embodied there may not be extended to appli- 
cations for execution of decrees and, secondly, 
whether the present application for execution 
may not be treated as falling within the scope 
of art. 178 of the second Schedule of the 
Limitation Act rather than within art. 179. 

In so far as the first of these points is 
concerned, the view put forward by the 
decree-holder respondent is supported by the 
decision of the Bombay High Court in the 
case of Naval Chand Nem Chand v. Amir 
Chand Talak Chand (10). In that case a 
possessory decree was obtained by the plain- 
tiff. The unsuccessful defendant commenced 
an action for declaration of title and for 
recovery of possession as also an injunction 
to restrain the successful plaintiff in the 
possessory suit from proceeding with execu- 
tion of his decree. During the pendency of 
the title suit, execution of the possessory 
decree was stayed by an injunction of the 
Court. Ultimately, the title suit was dis- 

(9) 27 A. 334; 1 C. L. J. 881; 15 M. L. J. 258; 9 0. 
W. N. 601; 2 A. L. J. 897; 7 Ecm. L. R. 423. 

(10) 18 B. 734, 
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missed. The plaintiff in the possessory suit 
then applied for execution of his decree. 
Meanwhile more than three years had elapsed 
from the date of such decree. Objection 
was taken by the judgment-debtor that the 
application for execution was barred by 
limitation. Sir Charles Sargent, ©. J., held 
that the decree-holder was entitled to a 
deduction of time during which the execution 
of his decree had been stayed by an injunction 
from the Court. In support of the view the 
learned Chief Justice relied upon the decision 
of the Judicial Committee in the case of 
Hiralal v. Badridas (11), which turned upon 
the construction of section 14 of Act XIV 
of 1859. That section allowed a deduction 
of time in the case of institubion of suits, 
when the plaintitf had proceeded bona fide in 
a Court without jurisdiction. The question 
before the Judicial Committee was whether 
the same principle might not be extended to 
cases of applications for execution of decrees 
under section 20 of the Limitation Act of 1859. 
The Judicial Committee did not hold that 
although section 14 was by its terms limited 
in application to suits, the Court might 
apply the same principle to applications for 
execution of decrees. In fact, any such view, 
if adopted, would be open to just exception 
as equivalent to judicial legislation. What 
their Lordships of the Judicial Committee 
did was to construe section 20: of Acb XIV 
of 1859 as saving an application for execu- 
tion of a decree from the bar of limitation 


when a previous application for execution | 


had been’ presented in a Court which had 
no jurisdiction to execute the decree. The 
question before the Judicial Committee was 
really not one of extension of section 14 to 
cases not expressly covered thereby, but 
rather a question of the interpretation of 
section 20 in the light of the principle em- 
bodied in section 14. It would not be right, 
therefore, to treat the decision of the Judicial 
Committee as any authority in favour of the 
contention that although section 15 is by its 
very terms limited to suits, it is yet open to 
the Court to apply the principle deducible 
from it to applications for executions of 
decrees. That this is the true effect of the 
decision of the Judicial Committee is clear 
from the cases of Sheik Jafar ve Kamalini 


Debi (12)and Jahar v. Kamini Debi(13). We 
(11) 2 A. 792; 7 I. A. 167. 


(12) 5 0. W., N. 160. (13) 28 C. 238. 
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must consequently hold, however, illogical 
from the point of view of principle the con- 
clusion may seem to be, that the rule 
embodied in section 15 is limited in its 
application to suits and cannot be extended to 
applications for execution of decrees. This, 
in fact, was the view taken by Mr. Justice 
Bhasyam Ayyangar in the case of Rungiuh 
Gounden v. Nanjappa Row (14). The learned 
Judge severely criticised the policy of the 
legislature in restricting the operation of 
section 15 of the Limitation Act, but he was 
constrained to adopt the conclusion that so 
long as the legislature did not interfere, 
section 15 could not be extended to applica- 
tions for execution of decrees. In our opinion, 
the application for execution presented on 
the 2nd January 1904 cannot be deemed as 
saved from the bar of limitation if reliance 
is placed upon the principle deducible from 
section 15 of the Limitation Act, 


In so far as the second point of view pub 
forward on behalf of the decree-holder is con- 
cerned, it is urged that the application for exe- 
eution is governed not by article 179 but by 
article 178. This, in fach, was the view taken 
in the case of Rungiuh Gounlen v. Nanjappı 
Row (14), but with all respect for the learned 
Judges of the Madras High Court, we are un- 
able to adopt this view as well-founded. Article 
178 is applicable only to application, for which 
no period of limitation is provided elsewhere 
in the Schedule to the Limitation Act but it 
is clearly inapplicable to applications for 
execution, because it is impossible to exclude 
the operation of art. 179 which applies 
explicitly toall applications for execution of 
decrees not provided tor by art. 180 or by 
section 223 of the Code of Civil Procedura 
of 1882, In our opinion, therefore, the present 
application is governed by art. 179 and, in 
that view ib must be treated as barred by 
limitation, 


We may add that the difficulty to which 
we have alluded has now been removed by 
the legislature beciuse section 15 of Act IX 
1903 has been so framed as to be applicable, 
not only to suits but also to applications for 
execution of decrees. In fact this very 
amendment indicates that section 15 of the 
Limitation Act of 1877 was not applicable to 
applications for execution of decrees, In 


(14) 26 M. 780 at p. 783 ; 13 M. L. J. 412, 
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other words, although the legislature has now 
adopted the view taken by Mr. Justice Bhash- 
yam Ayyangar in Rungtahv. Nanjappa(14) and 
previously indicated in a critical note in the 
Madras Law Journal (5 M. L. J. 843), that is 
conclusive proof that the effect of section 15 
of the Act of 1877 was of an entirely limited 
character. Itis further worthy of note that 
in the view we take of this matter, it is 
superfluous to consider whether the attach- 
ment of the decree of Priya Nath did 
operate as a bar sufficient to bring the case 
within section 15 of the Act of 1908, had it 
been applicable. But we may point out that 
the decision of the Allahabad High Court in 
the case of Shib Singh v. Sitaram (15), in 
which it was ruled that the attachment of a 
decree does not by itself operate as a bar to its 
execution, is distinguishable. There a decree 
obtained by A against B was attached at the 
instance of X with the result that it might 
have been executed at tlie instance of X. 
Here, however, the effect of the attachment 
was to render execution impossible so 
long as the attachment subsisted. In the 
case before us, there can be no question that 
the attachment continued in operation for 
the period during which the decree of Uma 
` Charan remained capable of execution. In- 
asmuch as that decree did not become 
barred by limitation till the Sth January 
1907, in any reasonable view of the facts of 
the case, the conclusion would be inevitable 
that the attachment also continued to operate 
till the éth January 1907. In other words, 


the present petitioner Priya Nath was not in’ 


a position to execute his decree jill the 8th 
January 1907 and if it had been open to him 
to avail himself of the provisions of section 15 
of the Limitation Act, his position would 
have been unassailable that his application 
was not barred by limitation. 

The result is that the appeal must be 
allowed, the order of the District Judge dis- 
charged, and the order of the Court of first 
instance refusing to allow execution to pro- 
ceed, restored, but not. for the reasons given 
by that Court. 

There will be no order for costs in any of 
the Courts, 

Appeal allowed, 

(15) 13 A. 76. 
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CALCUTTA HIGH COURT. 
Civic Rene No. 4741 or 4900. 
September 6, 1910. - 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 
CORPORATION or CALCUTTA 
— PETITIONER 
versus 
BINOY KRISHNA BOSE— 
Opposite Party. 

Calcutta Municipal Act (III B. C. of 1899), s. 151 
cl, (b)-—“Building”—Compound or boundary wall, 
whether a building, 

A compound or boundary wall is not a building 
within the meaning of section 151 clause (b) of the 
Calcutta Municipal Act and is not liable as such to 
assessment for Municipal rates. : 

Corporationof Calcutta y. Jogeswar Laha, BO, W. 
N. 487, relied upon. 7 

Wendon v. London County Council, (189-4) 1Q. BR. 
812 ; 63 L. J. M. ©. 117; 9 R. 292; 70 L. T. 440; 42 
W. R. 370; 58 J. P. 606, and Lavy v. London County 
Council, (1895) 2 Q. B. 577; 64 L. J. M. O. 262; 14 R. 
634; 73 L. T. 106 ; 43 W. R. 677;59 J. P. 630, re- 


ferred to. 

Rule against the decision of the Small 
Cause Comt Judge of Sealdah, dated Septem- 
ber 15, 1909. 

Babus Mohendra Nath Roy and Baranashi- 
bashi Mookerjee, for the Petitioner. 

Mr. Chowdhury and Babu Provash Chandra 
Mitter, for the Opposite Party. 

Judgment.—We are invited in this 
rule to consider, under section 163 sub-section 
(3) of the Calcutta Municipal Act of 1899, 
read with section 25 of the Provincial Small 
Cause Courts Act 1887, the legality of the de- 
cision of a Small Cause Court Judge in an 
appeal preferred under sub-section (1) of 
section 162 against an order of the Chairman 
of the Corporation overruling an objection to 
valuation preferred by the present opposite 
party. The substantial question of law which 
requires consideration is whether a compound 
wall or a boundary wall is a“ building” with- 
in the meaning of section 151 clause (b) and 
is liable as such to assessment for Municipal 
rates. The Small Cause Court Judge in a 
careful and well-considered judgment has 
answered the question in the negative. In 
our opinion, the view taken by him is correct 
and his decision ought to be affirmed. 

Section 151 prescribes the mode of ascertain- 
ment of the annual value of lands and build- 
ings. Buildings are divided into two classes ; 
clause (a) relates to buildings erected for let- 
ting purposes or ordinarily let; clause(d) deals 
with buildings not erected for Jetting pur. 


Voi. VID 


poses and not ordinarily let. In any case 
which falls ®vithin clause (a) of section 151, it 
cannot be seriously contended that a com- 
pound wall or boundary wali by itself can be 
properly described as a building. The ques- 
tion is whether there is in this respect any 
substantial difference between the two clauses. 
Now the term“ building” is not defined in 
the Act although in section 3 clauses 3, 4, 
14, 24 and 33, we have definitions of building 
line, building of the warehouse class, domes- 
tic building, masonry building and public 
pbuilding. None of these definitions support 
the theory that a compound or boundary wall 
was intended by the framers of the statute to 
be treated as a building. On the other hand, 
it was ruled by this Court in the case of Oor- 
poration of Calcutta v. Jogeswar Laha (1), that 
a detached wall built of masonry was not a 
masonry building within the meaning of clause 
25 of section 3 of the Calcutta Municipal Act. 
The learned Judges pointed out that the 
derivative meaning of the term “ building” 
might possibly be comprehensive enough to 
indicate whatever is built, but they observed 
that various provisions in the Calcutta Muni- 
cipal Act pointed to the conclusion that the 
term “building” was nob intended to include 
a wall. To take some illustrations : sections 
292, 351, 352 and 427 make it reasonably 
plain that the distinction between a building 
anda wall was present to the minds of the 
framers of the Act and that they did not 
regard the former as including the latter. 
The learned Judges further pointed out that 
if the contrary view were adopted, we might 
be constrained to uphold the position that a 
wall constructed from the plinth upward of 
some material other than masonry, comes 
under the definition of “hut.” An interpre- 
tation of the Act which leads to a result of 
this character ought to be avoided if practi- 
cable. We may further add that an exami- 
nation of the provisions of Schedule XVII 
shows conclusively that the rules laid down 
for the use of building sites and the execu- 
tion of building work were never intended 
to apply to compound walls. Itis needless 
to examine these provisions in detail be- 
cause even a cursory examination of the 
rules willshow that if a compound wall is 
treated as a building governed by the rules 
in question, the rules become in many instances 
either meaningless or purposeless. Against 


all this, we have it pressed upon us on be- 
(1) 8 0, W. N. 487, 
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half of the Corporation that the term build- 
ing” admits of a very comprehensive inter- 
pretation and that consequently we ought not 
to exclude acompound wall from the scope 
of the expression “building.” It is sufficient 
to point out that the Calcutta Municipal Act 
must be construed as a whole, and that in 
other statutes framed for similar purposes the 
term “building” has not been usually inter- 
preted in its derivative sense. For instance 
in Wendon v. London County Council (2), it 
was ruled that a mere wall could not be 
deemed a building. Lord Justice Lopes 
quoted with approval the observation of 
Cockburn, ©. J. in Clarke v, Vestory of 
Paucnes (3), to the effect that the mere rais- 
ing of a wall was not the erection of a build- 
ing, though the wall might be a building 
when ib was covered over. Similarly in 
Lavy v. London County Council (4), Gord 
Justics Lindley observed that though in one 
sense every wall, every thing erected, is a 
building, it do23 not necassarily follow that 
this wide interpretation should be adopted 
when aman erects a wall to mark off his 
boundary and preserve his rights as the 
owner. To the same effect are the decisions 
in Ellis v. Plumstead (5): Lord Auckland v. 
West minister Local Board of Works(8); Slaughter 
v. Sunderland (7) and Foster v. Fraser (2), This 
view is not negatived by the decisions in Long 
Eaton$ Co.v. Midland Railway O)and Aylward 
v. Mathews (10), to which reference was made 
in support of this Rule. On the other hand, 
in Truesdell v. Gay (11), it was observed that 
the term ‘building’ cannot always be held to 
include every species of erection on land and 
that, taken in its broadest sense, it very often 
means only an erection intended for use and 
occupation as a habitation or for some pur- 
pose of trade, manufacture or ornament, con- 


(2) (1894) 1 Q. B. 8129; 681. J. M. C. 117;9 R 
292; 70 L. T. 40; 42 W. R. 870; 58 J. P. 606. 

(3) 34 J. P, 181. 

(4) (1895) 2 Q. B. 577; 64 L- J, M. O. 262; 14 R 
634; 78 L. T. 106; 43 W. R. 677; 59 J. P. 630. 

(5) (1893) 63 L. T. 291; 5 R, 237; 41 W. R. 406; 
57 J. P. 359, 

(6) (1872) D. R. 7 Ch. App. 597; 41 L.J. Ch. 723: 
26 L. T. 961; 20 W. R. 845. 

(7) 65 L. T. 250; 60 L. J. M. C. 91; 55 J. P. 519. 

(8) (1893) 3 Ch. 158 ; 63 L. J. Ch. 91; 3 R. 635 ; 69 
L. T. 136; 42 W. R. 11; 57 J, P. 646. 

(9) (1902) 2 K. B. 674; 7L L. J. K. B. 837; 86 Tu 
T. 878 ; 50 W. R. 693; 67 J. P. 1. 

(10) (1905) 1 K. B. 343; 74 L. J. K. B. 336; 92 T, 
T. 189; 53 W. R. 292; 2L T. L. R. 196. 
* (11) (1859) 13 Gray 311, 


892 
RAJ KUMARI DEBI V. NRITYA KALI DEBI. 


stituting a fabric or edifica, ani not maraly a 
wall, a fenca, a gate or the like, In this view 
a structure can hardly be called a “building” 
unless itis capable of occupation as falling 
within the residential class or within the 
class connected with commercial industry or 
jn some way or other, [Powell v. Boraston 
(12); Morish v. Harish(18)]. This view need 
not be adopted in its entirety for our present 
purposes. It is sufficient to hold that the 
various provisions of the Calcutta Municipal 
Act, to which we have already referred, nega- 
tive the conclusion that a boundary ora coni- 
“pound wall is a building within the meaning 
of section 151 clause (b). We may add 
that some reference was made at the bir 
to the provisions of the Bombay Acts VI of 
1873, Til of 1898, and ITI of 1901. But no 
useful purpose would be served by an exami- 
nation of the Bombay statutes because there 
a definition of the term “building ” has been 
attempted by the Legislature. 

In conclusion we may observe that the view 
we take isin accord with the interpretation 
put upon the statute by the Municipal author- 
ities themselves till very recently. Indeed 
the case before us is admittedly a test case 
to determine whether the new construction 
adopted by the Municipal authorities is or is 
not correct. Itis a well-settled principle of 
interpretation that Courts in construing a 
statute will givemuch weight to the interpre- 
tation put upon it at the time of its enact- 
mentand since by those whose duty it has 
been to construe, execute and apply ib. 
[ Baleshwar v. Baghirathi (14)]. We do not 
suggest for a moment that such interpretation 
has by awy means a controlling effect upon the 

Jourts; such interpretation may, tf occasion 
arises, have to be disregarded for cogent and 
persuasive reasons and in.a clear case of 
error; a Court would without hesitation refuse 
to follow such construction. [Hvanturel v. 
Evanturei(15).] In the present case, however, 
the language of the statute, whether inter- 
preted by itself with reference to its vari- 
ous provisions or in view of the construction 
which has been placed upon it by the Muni- 
cipal authorities for a long series of years, 

a2 (1865) 18 ©. B. N. S. 175; 1 H, ànd P. 179; 3 
ii ! P.73; 11 Jur. (x. s.) 160; 11 L. T. 34; 13 wW. 

J 
` (18) (1865) L. R. 1 0. P. 155. 

(14) 85 C. 701 al p. 718. 


(15) (1869) L. R. È P.O, 462; 6 Moore P. O. (x. s) 
45; 38 L. J. P. O. 4L; 211, T. £; 17 W. Re BALO o 
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certainly from 1899, possibly from 1858 (see ` 
section 122 of Bangal Act If of 1488), does 
not lend any support to the contention of the 
petitioner corporation. 

The result, therefore, is that this rule must 
be dischargad with costs We assess the 
hearing fee at 3 gold mohurs. 

Rule discharged. 


CALCUTTA HIGH COURT. 
Bz coxp Civic Appran No. 2098 or 1908. 
September 8, 1910. 
Present: —Mr. Justice Mookerjee and 
Mr, Justice Sharf-ud-Din. 
RAJ KUMARI DEBI—PLAINTIE -~ 


APPELLANT 
UETSUS P 
NRITYA KALI DEDBI-— DeFENDANT No. 3— 
RESPONDEST. 


Withdrawal of suit—Petition may be re-called before 
final order—Res judicata—Judgment between dejen- 
dants—Res judicata between defendants—Evidence, 
admissibility of-—Deposition—Opportunity of cross- 
evamination —Evidence Act (I of 1872), s. 33-—Hindu 
widow ,— Reversioner, 

A plaintiff, who has filed an unconditional petition 
to withdraw the suit, is entitled to re-call the petition 
and proceed with tho suib at any time beforo tke 
final order is passed. 

Ram Bhuros Lall v. Copee Beebee, 6 A. H. CO. R, 
65, relied upon. 

Where there was no judgmont defining the real 
rights and obligations of the defendants inter se, tho 
principle of res judicata could have no application. 

Cottingham v. Earl of Shrewsbury, 3 Hare 627; 
15 L. J. Ch. 144 ; Ram Chandra v, Narayan, 11 B. 216, 
Mogniram v. Mehdi Hossein, 3L ©. 95, Gurdeo v. Chan- 
drika, 5 ©. L. J. 611; 86 C. 198; 1 Ind. Cas. 913, and 
Ghurphekuri v. Purmeshar, 5 C. L. J. 653, relicd 
upon. 

A deposition is necessarily a partial representation 
of facts as to all persons who have no opportunity 
to bring out the whole truth by cross-examination. 
Such deposition ought not to be used against the 
party to his prejudice. 

arkeley Peerage Ouse, 4 Camp. 401, at p. 412, 
relied on. 

Semble :—The principle of the rule of the Euglish 
Law of Evidence by which, when there are several re- 
mainders limited by one deed, a judgment for or 
against one of them is evidence for or against the 
next in succession, may justify the use, under section 
33 of the Indian Evidence Act, of a deposition in a 
suit brought against a Hindu widow in a subsequent 
litigation against her reversioner. 

View of Couch, C. J. in Mrinomoyee v, Bhoobunmoyee, 
23 W. R. 42 at P. 43; 15 B. L. R. 5, approved. 


Appeal from the decree of the District 
Judge of 24-Pergannahs, dated July 14, 1908, 
reversing that of the Sub-Judge of Alipur, 
dated September 25, 1907, 
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> Babus Mohendar Nath Roy, Biraj Mohan 
Moajumdra*and Baranashibast Mooterjee, for 
the Appellant. 

Babus Dwirka Nath Ohucharbutty and 
Mohini Mohan Chatterjee, for the Respondent. 

Judgment.—this is an appeal on 
behalf of the plaintiff in asuit for recovery of 
possession of asixth share of 5 cottuhs of 
land. The plaintiff alleges that the subject- 
matter of dispute belonged to one Prandhone 
Ohakrabutty who had three sons, Mirtunjoy, 
Bholanath and Tarak Nath. According to 
the plaintiff, the property was inherited by 
all the three sons in equal shares; after 
the death of Mirtunjoy in 1853, his share 
passed to his widow Monmohini and upon the 
death of the latter on the 22nd July 1892, 
it vested in equal halves in her daughters, 
the plaintiff and her sister Bhabakali, the 
4th defendant in the snit. The first two 
defendants, the sons of Tarak Nath, practically 
sapport the story of the plaintiff, though 
they plead limitation and deny her title. The 
third defendant, the daughter of Bholanath, is 
the real contestant. She pleads limitation 
and sets up an exclusive title on the allegation 
that her father had acquired title to the 
property by virtue of a gift from his mother 
who was the real owner. The substantial 
question in controversy between the parties, 
therefore, was, whether the disputed property 
belonged to Prandhone Chakrabutty or to his 
wife, and if to the latter, whether she had 
made a gift thereof in favour of her son 
Bholanath. The original Court found that 
tne property belonged to Prandhone and made 
a decree in favour of the plaintiff. Upon 
appeal, the learned District Judge has revers- 
ed this decision and dismissed the suit. 

The plaintiff has now appealed to this 
Court, and on her behalf the decision of the 
District Judge has been challenged upon two 
grounds, namely, first, that the District Judge 
was in error when he held that the plaintiff 
uncondibionally withdrew the suit in the 
Court of firstinstance on the 13th June 1908, 
and, secondly, that the decision of the District 
Judge is based upon evidence which is not 
admissible in law and had been rightly re- 
jected by the original Court. These positions 
have been controverted by the defendant and 
it has further been argued that there is an 
independent finding by the District Judge 
upon the question of limitation sufficient to 
justify the dismissal of the suit. 
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In so far as the first of the grounds urged 
by the appellant is concerned, ib must clearly 
succeed. On the 13th June 1906, the plain. 
tif made an uneonditional petition to with- 
draw her suit. She subsequently changed 
her mind and before any order uf withdrawal 
was made, prayed to be permitted to re-call 
her petition and to proceed with the suit. 
The Court allowed her to do so. On this it 
has been argued that it was not competent 
tothe Court to make this order and that her 
original petition was conclusive. In oar 
opinion, this contention is not well-founded, 
and it was competent to the plaintiff to re-call 
her petition of withdrawal at any time 
before the final order had been passed. The 
view we take is supported by the case of Ram 
Bhuros Lall v. Gonee Beebee (1). The case of 
Shumsher Bahadur v. Mahomed Ali (2), if it 
really lays down the contrary rule, cannot be 
supported on principle. We may add that 
the observations in Mahani Bihuridasit v. 
Parshotam Das (8), upon which reliance was 
placed by the respondent, have no direct 
bearing upon the question raised bafore us. 
The first ground urged on behalf of the ap- 
pellanut must consequently prevail. 

The second ground on which the judgment 
of the District Judge is assailed raises a ques- 
tion of law of some nicety. It appears that 
iu 1839, Tarak Nath, the father of the first two 
defendants, sued Bholanath for possession of 
àrd share of the disputed property. Mon 
Mohini, the widow of Mirtunjoy, was added as 
a pro formi defendant. She had no interest in 
the subject-matter of the litigation which 
was the yrd share claimed by Tarak Nath. 
Bat she supported the theory of Tarak Nath 
that the property belonged to his father and 
not to his mother. Ina the course of this liti- 
gation Tarak Nath was examined as a witness 
on behalf of Bholanath and Kalitara, the 
sister of Tarak Nath and Bholanath, was ex- 
amined as a witness on behalf of Tarak Nath. 
That litigation terminated in favour of Bhola- 
nath. But it has not baen argued in this 
Court, though an ineffectual attempt was made 
in the Courts below, that the decision in 
that case operates as res judicata between the 
present plaintiff and the third defendant, 
To put the matter briefly, there was not any 
conflict of interest between the then defen- 

(1) 6 A. E C. R. 66. 


(2) 2 Agra H. C.R. 158. 
. (3) 32 B. 345; 10 Bom. L, R. 293. 
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dants, Mon Mohini and Bholanath. Conse- 
quently, as ruled in the cases of Cottingham 
v. Earl of Shrewdsbury (4), Ram Ohandra v. 
Narayan (5); Magniram v. Mehdi Hosein (6), 
Gurdeo v. Chandrikah (7) and Ghurphekni v. 
Purmeshar (8), as ihere was no judgment de- 
fining the real rights and obligations of the 
defendants inter se, the principle of res 
judicata could have no application, Tut the 
third defendant seeks to use in evidence the 
depositions of Tarak Nath and Kalitara as 
relevant under section 33 of the Indian 
Evidence Act. To make the depositions rele- 
vant three elements have tobe established, 
namely, first, that the proceeding was between 
the same parties or their representatives in 
interest, secondly, that the adverse party in 
the first proceeding had the opportunity and 
right to cross-examine, and, thirdly, that the 
questions in issue were substantially the same 
in the first as in the second proceeding. In 
so far as the third element is concerned, it 
must be conceded that the question in the suit 
of 1869, as in the present suit, was whether 
the property belonged to Prardhone or to 
his wife and if to the latter whether she had 
made a gift of it to her son Bholanath. 
The real question in controversy, therefore, 
is whether the other two conditions have been 
satisfied. With regard to the first test, it has 
to be remembered that Raj Kumar the pre- 
sent plaintiff docs not claim through her 
mother Mon Mohini who was a party to the 
suit, but through her father Mirtunjoy. Prima 
facie, therefore, it would be difficult to hold 
that the two proceedings are between the 
same parties or there representatives in in- 
terest. But it has been argued that Mon 
Mohini, as Hindu widow in possession of the 
estate of her husband, completely represented 
that estate, and consequently, the position is 
the same as if she was a party to the suit 
as a full owner, because a decree against 
her in a contested litigation would bind 
the inheritance. Kafamanatchter v. Raja 
of Shivagunga (9); Partab Narain v. Triloki 
Nath (10), Reference may, in this con- 


nectior, be also made to the observation , 


(4) (1848) 3 Hare 627; 15 L. J. Ch. 441. 
(8) 11 B. 216. 


(6) 31 C. 95; 8 C. W. N. 30. 

(7) 5 C. L. J. 611; 36 C. 198; 1 Ind. Cas. 913. 

(8) 5 ©. L. J. 658. 

(9) 9 M. 1. A. 539 at p. 604; 2 W. R, 81 (P. C.) 

(10) 11 C. 186; 11 T. A, 197, . 
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in the case of Mrinomoyee v. Bhoobum Moyee 
(11), in which Couch, C. J., exwressed the 
yiew that possibly the principle of the Rule 
of tho English Law of Evidence, by which 
when there are several remainders limited by 
one deed, a judgment for or against one of 
them is evidence for or against the next in 
succession, may justify the use under section 
33 of Indian Evidence Act of a deposition 
in a suit brought against a widow before any 
adoption, in a subsequent litigation against 
the adopted son. Pyke v. Orouch (12), Doe v. 
Passingham (13). These are obviously 
weighty considerations and though we do not 
finally decide the point, our present inclina- 
tion is not to hold the previous deposition 
inadmissible on the ground that the first 
element has not been established. The ques- 
tion, however, remains whether the second 
element has been established, which requires 
that the adverse party in the first proceeding 
should have the right and opportunity to 
cross-examine the witnesses. It appears to 
us to be reasonably plain that this condition 
has not been fulfilled. In the first place, 
Mon Mohini was not the adverse party to 
Bholanath in the previous litigation as we 
have already explained; she was not a neces- 
sary party to the suit. No relicf was claim- 
ed against her by the plaintiff, Tarak Nath. 
She was made a pro forma defendant, as she 
had no interest in the one-third share claim- 
ed by Tarak Nath against his brother Bhola- 
nath. To use the language in Morgan v. 
Nicholl (14), a party is liable to havea de- 
position in a*previous proceeding used against 
him ina subsequent proceeding, only if his 
opponent is substantially the same in both 
the proceedings. No doubt as observed in 
Lawrence v. Maule (15), and Macotire v. 
Anion (16), it is not necessary that the 
party should have exercised his right of cross- 
examination because the depositions would 
be relevant if he deliberately forbore from, 
or waived the absence of an opportunity for, 
cross-examination. But in the case before 
us, ib cannot be suggested that Mon Mohini 
had neither the right or the opportunity to 
cross-examine the witnessess produced by 


Tarak Nath and Bholanath in support of their 
(11) 23 W. R. 42; 15 B. L. R. 5. 
(12) 1 Lord Raymond 730. 
(18) 20. and P. 440. i 
(14) L. R. 2 0. P. 117; 36 L. J. C. P. 88; 12 Jwi. 
(x. s.) 963; 15 L. T. 184; 15 W. R. 110. 
(15) -+ Drow. 472; 28 L. J. Ch. 681; 7 W. R, 314. 
(16) 16 M. & Q. 27. 
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respactive cases; in any event, she could 
nos have “cross-examined the witnesses 
of both as heropponents, As was observed 
in Berkeley Pezrag2 Case (17), a deposition is 
nacasswily a pirtial reprasentation of facts 
as to all persons who have no opportunity 
to bring out the whole trath by cro3s-ex- 


amination. Sach deposition ought not 
to ba used against the party to his pre- 
judice. The view we take is to som? ex- 


tent supported by the observations in the 
cases of Lord v. Coledn (18), and Allen v. 
Allen (19). We must hold, therefore, that the 
second condition has not been fulfilled, and 
that the depositions in the suit of 1869 can- 
not be used in evidence. The second ground 
urged on behalf of the plaintiff must, conse- 
quently, prevail. 

With regard to the contention of the re- 
spondent that the case is concluded by the 
finding of the District Judge upon the ques- 
tion of limitation, there is obviously no sub- 
stance in it. ‘That finding is based quite as 
much as the finding upon the question of 
title upon evidence inadmissible inlaw. The 
whole case, therefore, must be re-considered 
without any reference to the depositions in the 
previous suit. 

The result is that this appeal is allowed, 
the decree of the District Judge discharged 
and the case remanded to bs heard by the 
District Judge, or the Additional District 
Judge as the case may be, other than the 
learned Judge, who pronounced the judgment 

. now set aside. The costs of this appeal will 
. abide the result. 


Appeal allowed and case reminded, 
(17) 4 Campbell 401 at p. 412; 14 R. R. 782. 
(18) (1855) 3 Drewry 222; 106 R. R. 322. 
(19) (1894) P. 248, 


MADRAS HIGH COURT. 
Oriminat Revision Case No, 70 or 1910. 
Orxan Revicioy Parmos No. 59 or 1910. 
September 20, 1910. 
Present:—Mvr. Justice Munro and Mr. Justice 
Sankaran Nair. 
In re 8. SINAGURUNATHA PILDAY— 
PETITIONER. m 

Criminal Procedure Code (Act V of 1898}, s 96— 
Transfer of complaint by District Magistrate to Deputy 
Magistrate for disposal—Issue of search warrant by 
Deputy Magistrate—Omission to egzamine complainant 
on oath, 
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Where a District Magistrate transferred a com- 
plaint to the Deputy Magistrate for enquiry and 
disposal, and the latter, without examining the 
complainant on oath, issued a search warrant under 
section 96, Criminal Procedure Code: 

Held, that the issue of the search warrant was 
illegal and that the warrant should be discharged. 

Queen-Empress v. Mahant of Tirupati, 13 M. 18, 
followed. 

Petition, under sections £35 and 439 of 
the Criminal Procedure Code, praying the 
High Court to revise the proceedings of the 
Deputy Magistrate, 1st class, of Tinnevelly of 
13th November, 1969. 

Mr. T. Rangachariar and Mr. V. Naresimha 
Atyangar, for the Petitioner. 

The Public Prosecutor, Contra. 

Order.—In this case, the District 
Magistrate took cognizance as upon a com- 
plaint, and forwarded the complaint to the 
Deputy Magistrate for enquiry and disposal. 
The District Magistrate was not bound to 
examine the complainant on oath, before 
transferring the complaint to the Deputy 
Magistrate, and did not do so. But we think 
that the Deputy Magistrate, before issuing 
the search warrant under section 96 of the 
Code of the Criminal Procedure, should have 
examined the complainant on oath and we 
are supported in this by the observations in 
Queen-Eimpress v. Mahani of Tirupati (1). 
We must, therefore, discharge the search 
warrant and direct the return of the articles, 
if any seized. 


Petition allowed, 
(1) 13 ML. 18. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 115 or 1910, 
CRIMINAL Revision Petition No. 92 or 1910, 
September 20, 1910, 
Present:-—Mr. Justice Aiyling, 
SUBADRAMMA AND ANOTHER—PETIMONERS 
versus 
SATYAM SWAMI—Responpenr, 
Criminal Procedure Code (Act V of 1898), ss. 145 (4) 
146— Order of attachment under s, 145 (4)—Appoint- 

ment of Receiver—Jurisdiction. 
< Section 145, clause (2) of the Criminal Procedure 
Code, cannot be so read as to make its provisions 
apply to attachments under the preceding section. 
The appointment of a Receiver under the provisions 
of section 145 (4) is not authorised by law and is 
ultra vires and illegal. 
Petition, under sections 435 and 439 of the 
Criminal Procedure Code, praying the High 
Court to revise the order passed by the De. 


696 


PODURU BASAVA RAJU V. PODURUBHOGA RAJU. 


puty Magistrate of Ellore in proceedings 
dated 2nd November, 1909 and 17th Novem- 
ber 1909 in Miscellaneous Case No. 30 of 
1909. 

Mr. RK. V. Krishnaswami Iyer, for Mr. S. 
Srindcasa Iyengar, for the Petitioner. 

Mr. P. Narayana Murthi, forithe Respond- 
ent. 


- Order.—I think it is quite clear that 
the attachment of the property directed in 
the Magistrate’s order dated the 2nd Novem- 
ber 1909, is under clause 4 of section 145, 
Criminal Procedure Code, and not under sec- 
tion 146, This is obvious from the fact that 
no enquiry under section 145 regarding pos- 
session had been even commenced at the time 
of attachment, 


Viewed asan orderunder section 145 clause 
(4), it appears to be perfectly legal, as it 
contains in itself every thing required to 
satisfy the requirements of clause (1) of the 
same section. I find no ground for interfer- 
ing with the attachment. 


The appointment of a Receiver, however, 
appears to be «ltra vives. The only section 
authorising such a step is clause (2) of sec. 
tion 146. Section 146 authorises altachment in 
certain cases after conelusion of the possession 
enquiry and there ia no such attachmert here. 
1 cannot accept the suggestion of respondent’s 
Vakil that this clause (2) is intended to 
apply to attachments under the preceding 
section also. If it were so, it would have 
been putin the shape of a separate section 
instead of a mere clause of section 146. 

The appointment of a Receiver must, there- 
fore, be set aside as alira rires, the attach- 
ment being affirmed. 


MADRAS HIGH COURT. 

Seconn Crvin Appeat No. 563 or 1609, 
September 9, 1910. 
Present:—Mr. Justice Abdur Rahim and Mr. 

Justice Krishnaswamy Iyer. 


PODURU BASAVA RAJU AND ANOTHER-— 


APPELLANTS 
versus 
PODURU BHOGA RAJU AND otarrs— 
RESPONDENTS. 
Hindu Law— Joint family—Decision against father 
—Issue as to father’s adoption found against father— 
How far Lincing on the sons, 
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The sons of a Hindu will be bound bya decision. ’ 


against their father passed in priog judicial pro- 
ceedings, where, on the facts of that case, the father 
was held to have represented his sons. 

Kunjan Chetty v, Siddapillai, 
referred to. 

Subbanna Bhatta vw, Subbanna, 17 M. L. J. 180; 
30 M. 324;2 M. L. T. 538, referred to. 

Ram Narain v. Bisheshar Prasad, 10 A. 411 and 
Sundar Lal v. Chhitar Mal, 29 A.1; 3 A. L. J. 644; 
A. W. (1906) 242, explained. 

Where the question of the father’s adoption was 
fought out by the father in previous proceedings and 
adjudicated against the father: 

Held, that the finding was binding on the sons, 

Second appeal against the decree of the 
Subordinate Judge’s Court of Masulipatam at 
Nellore, in Appeal Suit No. 146 of 1907, 
presented against the decree of the Court of 
the District Munsif of Narasapur, in Original 
Suit No. 922 of 1908. j 

. Judgment. —We think the lower 
appellate Court is rightin its view that in 
the circumstances of this case, the father 
must be held to have represented his sons 
in the previous suit in which the question 
of the father’s adoption wasin issue and 
decided against the father. The learned 


22 M. 461, 


-pleader for the appellants has cited Ram 


Narain v. Bishesher Prasad (1) and Sundar 
Lalv. Chhitar Mal (2) in support of his con- 
tention, but we are not prepared to hold, on 
the authority of those two decisions, that in 
all cases a decree against the father will not 
bind the sons because the latter are jointly 
interested in the family property. The 
judgment in Second Appeal No. 1796 of 1908 
does not lay down any proposition to the con- 
trary. On the other hand, the decision in 
Subbanna Bhatia v. Subbanna (3) and Kunjan 
Chetty v. Siddapillat (4) shows that if on the 
facts of a particular case the father was held 
to have represented his sons in the previous 
proceedings, the latter will be bound by the 
judgment against their father. And we think 
that in this case where the question of the 
father’sadoption was in dispute inthe previous 
suit and thefather fought the matter out, 
he must be held to have represented the 
sons, 

We accordingly dismiss the second appeal 
with costs. 

Appeal dismissed, 
(1) 10 A. 414. 


A. L. J. 644; A. W. N. (1906) 242. 
(3) 17 M. L. J. 180; 80 M. €24;2 M. L. T. 83. 
1. 
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YERLAGADDA V, MALLISARAJANA RAMASAWMI. 


MADRAS HIGH COURT. 
Second Crvig Appears Nos, 1121 ro 1125 
or 1908. 

August 23, 1910. : 
Presext:—Mr. Justice Miller and Mr. Justice 
Krishnaswamy Aiyar. 
SREEMANT RAJA YERLAGADDA 
MALULIKARAJANA PRASADA NAIDU 
BAHADUR ZEMINDAR GARU— 

‘APPELLANT 
versus 
BANDI RAMASAWMI AND OTHERS— 


. RESPONDENTS. 

Landlord and tenant—-Contruct for fimed money 
rent—Consideration—Enhancement of rent—Sanction 
of Collector, 

It is open to the landlord and the tenant to 
substitute a fixed money rent payable by the tenant 
in lieu of a fluctuating taram, ` 

Such a contract is enforceable even though the 
effect of it is that the rent is enhanced without the 
Collector’s sar.ction. 


Second appeals agaist the decrees of the 
District Court of Kistna at Mausulipatam, in 
Appeal Suits Nos, 282, 283, 284, 285 and 
256 of 1906, presented against the decision of 
the Court of the Deputy Collector, Bander 
Division, Kistna District in Summary Suits 
Nos. 245, 246, 247, 248 and 249 of 1905, res- 
pectively. 

Judgment.—tThe parties entered into 
a contract in Fasli 1308 that in the case of 
dry lands cultivated with wet crops a fixed 
rateof Rs. 3 an acre would be paid. The 
District Judge holds that there was no con- 
sideration for the contract. Apart from other 
reasons as to the mutuality of the obligations 
of the contracting parties, it is enough to say 
that, there being no contract, the landlord 
was entitled to revert to varam and the 
parties could very properly agree to a fixed 
rate for the future in lieu of a fluctuating 
varam. On the other question raised by Mr. 
Prakasam that no sanction of the Collector 
has been obtained, it is enough to say that it 
is too late in the day to question the. ruling 
of this Court that a contract is enforceable 
even though the effect of it may amount 
to an enhancement of the rent without the 
Collector's sanction. We sat aside the 
decrees of the District Judge and direct the 
defendant to accept the Pattshs as tend- 
ered by the Zemindar. The appellant is 
entitled to his costs in this and in the lower 
appellate Court. 


Appeals allowed, 
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RAYAPATI Wi. YERLGADA MALLKARAJUNA. 


MADRAS HIGH COURT, 
Srvoxp Oivi, Appears Nos. 1541 avo 1542 
or 1908. 

August 23, 1910. 
Present:——Mr. Justico Miller and Mr, Jastice 
Krishnaswami Alyar. 

IN No. 1541 
RAYAPATI VENCATA VASUDEVA 
ROW-——APPELLANT 
IN No, 1542 
MOORA SREHRAMULU-~—Aprannant 
VErsus 
SREEMANTI RAJA YERLAGADDA 
MALLIKARJUNA PRASAD NAIDU 
BAHADUR ZEMINDAR GARU— 


RESPONDENT. 

Landlord and Tenant—Terms of pattah—-Levy of 
double assessment for encroachment on porambokes not 
comprised in the holding. : 

A pattahissued by a landlord to his tenant con- 
taining the terms of the tenaney as regards a 
particular holding shonid not make provision fora 
case of trespass upon other land not included in the 
holding. 

The Court struck ont aclause in the pattah providing 
for double assessment on porambokes encroached 
upon, which were nota part of the holding leased. 


Second appeal against the decrees of the 
District Court of Kistna, in A. 8. Nos. 287 
and 288 of 1906, presented against the deci- 
sion of the Court of the Headquarter Deputy 
Collector of Bander in Summary Suits Nos, 
250 and 251 of 1905. 

Judgment.—Some clauses in the 
pattah are objected to. We think the Courts 
below are right as to the trees and new 
agviculiural buildings. We must strike out 
the clause No. 6 as to double assessment 
on porumbokes encroached upon. Poram- 
boke is no part of the holding. And a 
pattah, which has to contain the terms of 
the tenancy as regards a particular holding, 
has no business to maks provision for a 
eise of trespass upon other land not included 
inthe holding. The landlord has to seek 
protection ia the general law. We modify 
the decrees of the lower appellate Court by 
striking out clause No. 6 of the pilah and 
otherwise, we dismiss the second appeal with 
costs. 


Decree modified, 
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EUBRAMANIA AIYAR V. GOPALA AIYAR, 

“(s. c. 29 M. L. J. 633.) 
MADRAS HIGH COURT. 
Secosp Civit Appear No, 581 or 1903. 
October 26, 1909. 

Present: —Sir Ralph Benson, Officiating 
Chief Justice, and Mr. Justice Krishnaswamt 
Aiyar. 

SUBRAMANTIA ATYAR—Prawtire — 

APPELLANT 
versus 
GOPALA ATYAR AND OTHER3— DEFENDANTS 
RESPON DENTS. 

Limitation Act (XV of 1877), Sch. IL, arts. 86, 98— 
“General estate’—Joint family property —Debt barred 
agtinst father is barred against sons-~Personal actions 
Bar by limitation—Heutinguishment—Principal and 
debtor—Omission to sus prinsipal within statutory 
priod—Surety not discharged—Contrast Act (IX of 
1872), 5. 184, 

The joint family property of the fathor and sons, 
which passes by survivorship to the sons on the 
death of the father, does notform the general estate 
of the deceased father within the meaning of article 
93, Schedule II of the Limitation Act, 1877. 

The sons are nob liable to pay a debt of the father 
which was barred against him. 

Where the snit in respect of n claim against the 
father is barred under article 35, no suit in respect 
thereof lies against the sons. 

Srinivasa Ayyangar v. Municipal Cowneil of karun, 
22 M. 342, relied upon. 


Whenever personal actions are barred, the rights ` 


themselves are not extinguished. 

A right to receive payment ofa debt does subsist 
even after the remedy by‘ action has bean barred. 

Mohesh Lal v. Busunt Kumaree, 6 ©. 349; 7 C. L. R. 
121; Ananda Kishore Dass Bakshi v. Ananda Kishore 
Bose, 14 C. 50; Valia Tamburatti v. Vira Rayan, 1 M. 
228, relied upon. 

The omission of the creditor to sue the principal 
debtor within the statutory period of limitation does 
not discharge the surety. 

Carter v. White, (1888) 25 Ch. D. 666 at p. 672; 
54 L. J. Ch. 188; 50 L. T. 670; 82 W. R. 692; Hazari- 
mail v. Krishnarav, 5 B. 647; Sankana Kalana v. 
Virupakshapa Ganashaps, 7 B. 146; Kristo Kishori 
Choudrain v. Radha Momun Munshi, 12 C. 380, 
followed. 

Ranjit Singh v. Naubat, 24 A. 504, dissented from. 


Second appeal from the decree of the 
Court of the Subordinate Judge of Tanjore, 
in A. S. No. 1234 of 1905, preferred against 
the decree of the Court of the District Munsif 
of Tiruturaipundi, in O. S. No. 136 of 1904. 


Mr. G. 8. Ramachandra Atyar, for the 
Appellant. f 

Mr. T. R. Venkatrama Sastri, for the Re- 
spondent, 


Judgment.—Theo suit was instituted 
by the plaintiff as trustee of a temple for 
recovery of a certain sum of money which 
represented the rents due to the temple uu- 
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collected by the father of the defendants 
Nos. 1, 2 and 3, who was the preceding 
trustee. 

The father having died in August-Septem- 
ber 1901, the sons were 'impleaded as liable 
as well as the representatives of certain 
sureties for the proper management of the 
temple affairs by the father. The suit has 
been dismissed as barred by limitation. As 
regards the sons, article 98 of the Indian 
Limitation Act XV of 1877 is songht to be 
made applicable. It rans as follows :— 

“To make good out of the general estate 
of a deceased trustee the loss occasioned by a 
breach of trust.” f 

The property that is sought to be made 
liable being the joint family property of the 
father and sons, which passes by survivor- 
ship to the sons onthe death of the father, 
we do not think it forms “the general estate” 
of the deceased trustee within the meaning 
of the article. The sons are sued on the 
ground of the peculiar liability of the sons 
under the Hindu Law to pay the father’s 
debts. It is unnecessary to determine which 
article applies in the case of a suit to enforce 
the liability of the sons to pay the debts of 
the father. [See however, Periaswimi 
Mudaliar v. Sestharama Chettiar (1)]. For, 
the sons are clearly not liable to pay a debt 
of the father which was barred against him. 
The suit is based on the ground that the rents 
were lost to the temple because the father 
had allowed them to be barred; otherwise 
there would be no liability at all of the father, 
or his sons. The suit against the father being 
barred under article 86 of the Indian 
Limitation Act XV of 1877 [See Srinivasa 
Ayyangar v. Municipal Council of Karur (2)] 
no suit can lie against the sons. 

The next question is~—are the sureties 
liable ? The determination of this question 
depends upon the construction of section 134 
and section 137 of the Indian Contract Act 
IX of 1872. Section 184 says: “The surety 
is discharged by any act or omission of the 
creditor, the legal consequence of which is 
the discharge of the principal debtor.” Does 
the omission of the creditorto sue the principal 
debtor within the statutory period discharge 
the surety? We think not. Says Lindley, 


L. J. in C@rter v. White (3): “Is it the law 
(1) 27 M. 248 at p. 252; 14 M. D. J. 85. 
(2) 22 M. 342. 
(3) (1883)25 Ch. D. 666 at p. 672; 54 L. J. Ch. 188, 
50 L. T. 670; 32 W. R. 692. d 


k 


‘clause 3, and 
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that a creditor who neglects to sue his debtor 
till the statut@®has ran will thereby discharge 
his surety ? There is no decision to that 
effect. On the contrary the true principle is 
that mere omission to sue does not discharge 
the surety, because the surety can himself set 
the law in operation against the debtor.” 
Cotton L. J., expressed himself to the same 
effect, and Fry, L. J. coneurred. This state- 
ment of the law has been accepted without 
question. See Chitty on Contracts, page 465, 
14th Edition, and Darby and Bosanquet on 
Limitation, 2nd Edition, page 17. Does the 
Lawin India make any difference on this 
question ? Does the running of the statutory 
period of time extinguish the debt as well as 
bar the remedy ? Mr. Mitrain his Tagore 
Law Lectures on Limitation, 4th Edition, 
‘says, at page ‘14; “As to rights in personam 
ït has been held that a right to receive pay- 
ment of a debt does subsist even after the 
remedy by action has been barred.” The 
decisions in Mohesh Lal v. Busunt Kumaree 
(4) and Anando Kishore Dass Bakshi v. 
Anando Kishore Doss (5) are clear authority 
in favour of this view. See also the learned 
‘discussion of the question by Mr. Justice 
ao in Valia Tamburatti v, Vira Rayan 


There is hardly any room for doubt in the 


‘face of the express language of section 28 


of the Indian Limitation Act XV of 1877 
which merely extinguishes the right to 


‘property when the period is determined for 


suits for recovery of such property. When- 
ever personal actions are barred, the rights 
themselves aro not extinguished. That the 
principal debtor is not discharged by lapse of 
time may also be gathered from section 25, 
section 60 of the Indian 
Contract Act IK of 1872. A barred debt is a 
good foundation for a written promise to pay 
signed by the party liable to be charged 
therewith. It is impossible to regard a debt 
as discharged by limitation when section 
60 of the Indian Contract Act speaks of a 
barred debt asa lawful debt, actually due 
and payable to the creditor. Unless a law of 
limitation operates as well as a law of 
extinction, prescriptive omission to sue 
cannot discharge the debtor. Jaimitation 
which merely bars the ramedy is never 


(4) 6 ©. 340; 7 ©. L. R. 121. 
(5) 14 C. 50. 
(6) 1 M. 228. 
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spoken of in works on Jarisprudence as a 
mode of discharging an obligation, Holland, 
enumerating the modes of termination of 
tights in personam, does not refer to limit- 
alion as one} of them; See Holland’s Juvispru- 
dence, LOth Edition pages 306 to 311. Anson 
in his work on Contracts treating of the 
“discharge” of contracts says: “At common 
law lapse of time does not affect contractual 
rights ; such rights are of a permanent and 
indestructible character unless, either from 
the nature of the contract or from its terms, 
it be limited in point of duration. But though 
the rights possess this permanent character, 
the remedies arising from their violations 
are, by various statutory provisions, with- 
drawn after a certain lapse of time. The 
remedies are barred, though the rights are 
not extinguished.” See Anson's Jaw of 
Contracts, 11th Edition page 343. It would, 
therefore, seem to follow that a: mere 
omission to sue does not discharge the 
principal debtor, the surety is not discharged 
under section 134 of the Indian Contract 
Act. It has been argued that the surety will 
be discharged if he is Hable to be sued when 
he cannot have lany remedies against the 
debtor after a suit against him has become 
barred. The answer is he is himself to blame. 
He can easily avoid the risk and clothe 
himself with all the creditor's rights by 
payment or performance as soon as the 
debtor becomes liable—Section 140 of the 
Indian Contract Act. 

To make the position clear, section 137 of 
the Indian Contract Act expressly says that 
mere forbearance to sue does not discharge 
the surety. We may add, whatever the length 
of the period of forbearance, the fact that the 
illustration to the section mentions one year 
asthe period of forbearance cannot involve 
the implication that if the period is three 
years the surety will then be discharged. We 
are unable, therefore, to agree with the 
decision in Ranjit Singh v. Naubat (7). The 
ground of the decision in Hazarimal v. 
Krishnarav (8), followed in Sankana Kalana 
v. Virupakshapa Ganashapa (9) and Kristo 
Kishori Choudrain v. Radha Momun Munshi 
(10) commends itself to us. The decision 
in Jambu Ramaswamt Bagharathar v. 

(7) 24 A. 504. 

(8) 5 B. 647. 


(9) 7 B. 148, 
(10) 12 C. 330. 


r 
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Sundararaja Chetti (11) proceeds ona different 
ground, namely, that a suibagainstthe drawer 
maintainable at the date of institution does 
not cease to be so because it is barred as 
against the acceptor where he is subsequently 
added as a purty defendant. We must, there- 
fore, dismiss the appeal as against the defen- 
dants Nos. 1 to 8, but, as regards the other 
defendants the decrees of the Courts below 
must be reversed and the suit remanded to 
the Court of first instance for disposal accord- 
ing to law. There is no question of personal 
liability. The liability of the property given 
as security has alone to be determined with 
reference to the issues raised. The appellants 
will pay the costs of the defendants Nos. 1 
to 3 throughout. The costs of the other 
‘parties will be provided for in the revised 
decree, 


Case remanded. 
(11) 26 M. 289 nt p. 242. 





(s. c. 4 M. L. T. 88; 20 MAL. J. 638.) 
MADRAS HIGH COURT. 
Civin APPEAL FROM ORDER No. 143 or 1907. 
March 23, 1908. 
Present: —Mr. Justice Boddam and 
Mr. Justice Munro. 

K. A. VEERARAGHVA TATHA- 
CHARIAR AND OTHERS—-PLAINTIFFS— 
PETITIONERS—APPELLANTS 
versus 
R. KRISHNASWAMY THATHA-} 

‘CHARIAK AND otasrs—DeranDants— 

RESPONDENTS, 

Civil Procedure Code (Act XIV of 1832), ss. 503, 539 
— Receiver, appointment of—Suit for scheme for temple 
without a prayer for removal o) trustees —“Subject of 
suit”. 

In a suit for a schemə in respect of the manage- 
mentof a temple without any application for the 
removal of the trustees, the property of the temple 
is the subject of the suit within the meaning of 
section 508, Civil Procedure Code, 1882. 

The Court has, therefore, the power to appoint a 
Receivor pending the appointment of fresh trustees. 


Appeal from the order of the District 
Court of Chingleput, 1907, in Miscellane- 
ous Petition No. 120 of 1907, in O. S. No. 11 
of 1907. 

Mr. V. V. Srinivasa Atyangar, for 
Appellants. 


the 


Mr. K. Srinivasa Atyangar (for Mr. F. 
Krishnaswamt Atyar) and Mr. ©. Srintvasa 
Atyar, for the Respondents. . 
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Order.—This suit is prought under 
saction 539 and section 30, Civil Procedure 
Code, for a declaration that a scheme of man- 
agement of a temple is binding, and, in the 
alternative, for the setulement by the Court 
of a scheme and for the appointment, in 
the meanwhile, ofa Receiver. 

Though there are various allegations made 
against the Dharmakarthas, there is no 
application for their removal. Ab first, on the 
filing of the suit,an application was made for 
a Receiver pending the suit, and a Receiver 
was appointed temporarily until notice had 
gone tothe defendants toshow cause against 
the application. On the application com- 
ing on, ib was objected for the defend- 
ants that the Cours had no jurisdiction 
under section 503, Civil Procedure Code, 
to appoint a Receiver, as the temple property 
was not the subject of the suit or under 
attachment. The District Judge thereupon 
dismissed the application and this appeal is 
now brought against his order. 

The subject of the suit is, a scheme for the 
management of the property of the. temple ` 
and, in our opinion, the property of the 
temple is, therefore, the subject of the suit 
within the meaning of the words in section 
543, Civil Procedure Code. The whole aim 
and object of the suit is to regulate the 
collection and distribution of the property of 
the temple and even though there is no 
application for the removal of the Dharma- 
karthas (in which case there can be no 
doubt that the Court would have power to 
appoint a Receiver pending the appointment 
of fresh Dharmakarthas to take charge of the 
property of the temple) the subject of the suit 
isthe samein both cases, namely, the pro- 
perty of the temple. 

In these circumstances we must set aside the 
order of the District Judge and adjourn the 
case for the question of the person to be ap- 
pointed Receiver to be heard and determined, 
till the 6th February, Costs will be reserved. 

This appeal again coming on for hearing 
this day dated 23rd March 1908 after ad- 
journment as per above order of the Court. 

Jadgment.—wWe confirm the appoint- 
ment of the Receiver. The appellants are 
entitled fo costs in this and in the lower 
appellate Court. 

O.der confirmed. 
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Cs. €. 20 M. L. J. 654) 
MADRAS HIGH COURT. 

Seconp Crvie Appeat No. 1820 or 1903. 
March 23, 1910. 
Present:--Mr. Justice Munro and Mr. Justice 

- Sankaran Nair. 
SENNAYAN CHETTY—Prarstivs— 
APPELLANT 
versus 


SINNAPPAN SERVAI—Derexpant— 


RESPONDENT, 

Religious Endowments—Non-hereditary  ofice— 
Release to newt man entitled is invalid. 

A partition deed provided, as to the devolution of 
the trusteeship in respect of certain properties, “that 
after the life-time of one A, the seniormost member 
ofthe family for the time being shall manage the 
properties”. A. executed a deed of release relin- 
quishing in favour of the plaintiff, who was the next 
senior member, his rights as the trustee of the pro- 
perties, The religions office was non-hereditary. 


| Plaintiff brought this suit to recover the properties 


+ 


leased by A to defendant and for tho rent therefor. 
A. was Jiving at the time of suit: 

Held, that the plaintifi’s suit was not sustainable, 
the renunciation by A being invalid. 


Appeal against the decree of the Tempo- 
rary Subordinate Judge, Madura, in A. S. No. 
753 of 1907, presented against the decree of 
the District Munsif of Periyakulam, in O. 5. 
No. 193 of 1906. 

Facts.—In a partition effected among 
the co-parceners of plaintiff’s family, the pro- 
perties in suit were set apart forthe due 
celebration of certain religious. festivals. 
Under the terms of the deed of partition, one 
Venkataraman Chetti, the brother of plain- 
tiff, was appointed trustee with full powers 
to let out the properties to whomsoever he 
pleased. He let out the properties to the de- 
fendant. But after some time, he executed a 
release deed relinquishing, in favour of plain- 
tiff, the next senior member of the family, 
his rights as trustee. Plaintiff sued defen- 
dant for possession of the properties” and for 
rent. The defence was that the release was 


invalid and gave plaintiff no title during the- 


life-time of Venkatarama. The deed of 
partition provided “that after the life-time of 
the aforesaid Venkataraman Chetti, the senior- 
most member for the time being shall manage 
the properties endowed”. But the deed con- 
tained no provision for renunciation of the 
trusteeship by V and the appointment by 
him of his successor. 

The lower appellate Court dismissed plain- 
{iff’s suit. Plaintiff appealed to the High 
Court. 
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Mr. P. O. Lolo, for the Appellant. 

Mr. C. Madhavan Nair, for the Respondent, 

gudement.—The only provision in 
the partition-deed, Exhibit A, as to the de- 
volution of the trusteeship, is that “after the 


_ life-timeof the aforesaid Venkataraman Chetti 


the senior-most member for the time being 
shall manage the properties endowed.” 
There is'no provision for the renunciation of 
the trusteeship by Venkataraman Chettiar and 
for the appointment by him of his successor. 
It does not appear from Exhibit A that this is 
a case of hereditary trusteeship. 

The second appeal is dismissed with costs, 

Appeal dismissed. 


(s. c. 20 M. L. J. 656.) 
MADRAS HIGH COURT. 

Civin Revistoy Petition No. 239 or 1909. 
February 18, 1910. 
Present:—Mr. Justice Miller. 
RAMASWAMI PILLAI—Pcatstirr— 
PETITIONER 
versus 
KUPPUSWAMI PILLAI—Devenpant— 


RESPONDENT. 

Contract Act (IX of 1872), s. 25, cl. 83—Promise to 
pay— Balance due”. 

The words “balance due Rs. 80”, written by tho 
debtor in the creditor’s accounts, do not form a promise 
required by section 25 clause 3 of the Contract Act. 
The promise, to which section 25 clause 3 refers, is a 
promise to pay despite the consciousness that the 
debt is barred. 

Govind Das v. Sarju Das, 80 A, 268;5 A. D. J. 274; 
A. W. N. (1908) 129, followed. 


Petition under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Subordinate Judge’s Court of 


Tuticorin, in S.C.S, No. 1404 of 1908. 

Mr. S. Srintvasa Aryar, for the Peti- 
tioner. 

Mr. A. 9. Balasubrammania Aiyar, for the 
Respondent. 


Judgment,—I agree with the deci- 
sion in Govind Das v. Sarju Dus (1), which 
is in point. Hven if thé acknowledgment 
“balance due 80 rupees” implies a promise, 
it does not seem to me to be the promise re- 
quired by section 25 of the Contract Act. 
There is nothing to show that the debtor 
recognized that the debt was irrecoverable 
and still promised to pay it, and the promise 
to which section 25 refers seems to meto be 

(1) 80 A. 268; 5 A. L, J. 274; A. W. N, (1908) 129, 
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a promise to pay despite the consciousness 
that the debt is barred. The petition is dis- 
missed with costs. 

Petition dismissed. 


(s.c. 7 A. L. J. 945.) 
ALLAHABAD HIGH COURT. 
First Civin Appean No. 83 or 1909. 
July 8, 1910. 
Present: —Mr. Justice Tudhall and 
Mr. Justice Chamier. 
JADDO KUAR—DErENDANT—ÅPPELLANT 
TENGUS 
SHEO SHANKER RAM AND OTHERS— 


PGAINTFES— RESPONDENTS. 

Hindu Law —NMitakshara —Joint  famaly-~Mortgage 
suit against the manager —Aanager defendiag suit with 
the consent of other adult members—Adulé members 
not party to the suit yet bound by the decree—Decrec 
for sale aguinst father — Liability of sons—Transfer of 
Property Act (LV of 1832), s. 85-—Party to swit. 

When property mortgaged by a father in a Hindu 
joint family has passed away from the family either 
by means of a foreclosure against the father or by 
means of a sale in execution of a decree against him 
upon a mortgage, the sons caunot recover the family 
property or their interests in it morely beciuse they 
were not parties to the suit brought against the father, 

Debi Singh v. Jia Ram, 25 A. 214, (4903) A.W. N, 
21, Vehria Bilwant Singh v. Aman Singh, 7 A. L. J. 
852: 7 Ind. Cas. 112, referred to. 

A person mav be a necessary party toa sait upon 
a mortgage, although the plaintiff is not aware of his 
oxistence, inthe sense that if he is not impleaded, he 
cannot be concluded or his rights affected by the 
decree passed in the suit. Prima facie all persons 
interosted in the right to redeem must be made 
parties toa suit by a mortgagee butthe rule is not 
inflexible. 

Where the manager in a joint Hindu family defend- 
ed a suit upon a mortgage with the consent of other 
adult members of the family who were not parties to 
‘the suit, Held, that the whole family was bound by 
the result of the suit. The adult members were pre- 
cluded subsequently in a separate suit from question- 
ing the force of the decree passed in the previous suit, 

Dharam Das v. Shama Sundree, 3 M. L A. 229; 
6 W. R. 43(P.C.), Harisaran v. Bhubaneswari, 160. 40; 
15 I.A. 195(P. C), Narayan Gop Habbu v. Pandu Rang 

Qanu, 5 B. 635, Bissessur Lall Sahoo v. Luchnvessur 
Singh, G I. A, 233; 5C.L. R. 477, Rama Krishna 
Narayan v. Venayak Narayan, 12 Bom. L.R. 219, 34 B. 
354, 5 Ind. Cas, 967, Gan Savint Bil v. Narayan 
Dhond Savant, 7 B. 467, Padmakar Vinayak v. 
Mahadev Krishna, 10 B. 21, Kashinath Chunnajiv. 
Chimnaji Sadasiv, 30 B. 477; 8 Bom. L. R. 263, re- 
forred to. 


First appeal from a decree of the Subor- 
dinate Judge of Ghazipur. 

Mr. B. E. O’Conor (with him Hon'ble Mr. 
Abdul Majid and Mr. M. LD. Agtrwala), for 
the Appellant. 

The Hon’ble Mr. Moti Lal Nehru (with him 
Mr. Haribans Sahai), for the Respondents. 
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Judgment. 
Chamier, J—The following igble will help 
to elucidate the statement of facts :— 
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Bhuabal Bhagat and his descendants, who 
were jointin every: respect, carried on an 
ancestral business in s 172, sugar, and groceries 
under the style of Bhuabal Bhagat Bhoj 
Ram. They also did a little money lending 
and owned some zamindaizt property. After 
the -death of Bhuabal Bhagat and five of his 
sons the management of the family business 
and property came into the hands of Hira 
Ram and Dhondhi Ram. On July Ath, 
1894, the two last named advanced money 
belonging to the family upon a mortgage of 
some villages, already mortgaged to the ap- 
pellant, and on July 26th, 1894, they pur- 
chased with family funds another village 
which also had been previously mortgaged to 
the appellant. In 1895, the appellant sued 
upon her mortgages and obtained two dec- 
rees, one far saleandthe other for foreclosure, 
Both decrees were made absolute, and in 
execution of the decree for sale the appellant 
purchased the property covered by that 
decree. Hira Ram and Dhondhi Ram 
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were parties to the suits brought by the 
appellant, bik the plaintiffs were not made 
parties. In the-present snit they claimed a 
decree for redemption of all the property 
mortgaged to the appellant on the ground 
that they ought to have been made 
parties to the suits for sale and foreclosure 
and not having been made parties are not 
bound by the decrees which were passed. 
The Court below has given them a decree for 
redemption of so much of the property as 
is covered by the mortgage-deed of July 
‘4th, 1894, and the sale-deed of July 26th, 
1894. Jaddo Kuar has appealed on the 
grcund that the entire suit should have been 
dismissed. The plaintiffs have filed cross- 
objections on the question of costs. 

The Court below has found, and the find- 
ing has not been challenged before us, that 
Hire Ram and Dhondhi Ram were the man- 
agers of the family property and business, 
that when the appellant brought her suits she 
was not aware of the existence of the 
plaintiffs, that Hira Ram and Dhondhi Ram 
defended the suits by authority of the adult 
members ofthe family who were aware of 
what was being done in them as all expenses 
incurred were entered in the family accounts, 
and that the plaintiff Bishnath Ram had not 
been born when the appellant brought her 
suits. To this finding it may be added that 
the plaintiffs, Mathura Ram, Dwarka Ram 
and Sheo Prasad Ram, were minors when 
those suits were brought. 

As purchasers and mortgagees of tke pro- 
perties already mortgaged to the appellant, 
the family of the plaintiffs were obviously 
bound by the mortgages held by the appel- 
lant. Dhondhi Ram in his evidence says 
that they decided not to redeem the appel- 
lant’s mortgages because they anticipated 
that a suit would be brought by the minor 
son of Radha Kishan, a member of the 
mortgagor's family, to challenge the sale and 
the mortgages. He says that he did not con- 
sult the plaintiff, Sheoshanker Ram, but it is 
difficult to believe this. It is quite clear that 
the adult members of the family other than 
Hira Ram and Dhondhi Ram, acquiesced in, 
if they did not take part in; the decision of 
the managers not to redeem the appellant’s 
mortgages. The sole ground, upon which 
the plaintiffs claim to be entitled to redeem 
the property, is that they were not parties to 
the suits brought by the appellant. The 
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plaintiff, Bishnath Ram, may he disregarded 
as he was not in existence when the previous 
suits were brought. The case of the plaintiffs, 
Dwarka Ram and Shen Prasad seems to be 
covered by our decision -in Teria Balwant 
Singh v. Aman Singh(1), which is based upon 
several decisions of this Court including that 
of the Full Benchin Debi Singh v. Jia Ram(2). 
Indeed the position of the plaintiffs, D warka 
Ram and Sheo Prasad Ram, is much weaker. 
than that of the plaintiff in the case first 
mentioned, for in the present case there can- 
not at any time bave been any doubt that the 
plaintiffs were bound to pay the sum due to 
the appellant if they wished to retain the pro- 
perties sold and mortgaged to their family. 
Pandit Sundar Lal, on behalf of the plaintiffs- 
respondents, relied npon the case of Sundar 
Lal v. Chittar Mal (3) in which it was held 
that sons in a Hindu family could maintain 
a suit for redemption of their shares in the 
family property, although a previous suit by 
their father for redemption of the whole pro- 
perty had been dismissed on his failing to 
pay the amount found to be due on the mort- 
gage. The decision in that case would pro- 
bably have been the other way if the previous 
suit for redemption hadresulted, as apparent- 
ly it ought to have, in a foreclosure or an 
order for asale followed bya sale. For 
when property mortgaged by a father ina 
Hindu joint family has passed away from the 
family either by means of a foreclosure 
against the father or by means of a sale in 
execution ofa decree against him upona 
mortgage, ib cannot signify whether the suit 
which resulted in the foreclosure or sale was 
instituted by the mortgagor or by the mort- 
gagee. In neither case, consistently with the 
principle upon which the case of Debi Singh 
v. Jia Ram (2), was decided, can the sons re- 
cover the family property or their interests 
in it merely because they were not parties to 
the suit brought by or against their father. 
fo far then as the plaintiffs, Dwarka Ram 
and Sheo Prasad Ram, are concerned, I think, 
it is clear that the suit should have been dis- 
missed. i 

There remains the case of the plaintiffs, 
Sheoshankar Ram and his son, Mathura Ram. 
The principle upon which the case of Deb 


(D7 A. L. J. 852; 7 Ind. Cas. 112, 
(2) 25 A. 214; (1903) A. W, N. 21. 
(3) 3A. D. J. 644; A. W. N. (1906) 242. 


04 
JADDO LUAR V. SHEO SUANKER RAM, 


Singh v. Jia Ram (2) resis, does not apply to 
them; but I am nevertheless of opinion that 
their claim also should have been dismissed. 
Tt was contended on their behalf that the 
provisions of section S of the Transfer of 
Property Act were imperative and that they 
were in the position of ordinary puisne morb- 
gagees who had not been made parties to a 
suit by a prior mortgagee and who, there- 
fore, must be given an opportunity of redeem- 
ing the prior mortgage. Section 85 does 
not in terms apply to the case, for the appel- 
lant was not aware of the existence of the 
plaintiffs when she brought her suits. Bat 
a person may be a necessary party to a sult 
upon a mortgage although the plaintiff is 
not aware of his existence, in the sense that 
if he is not impleaded he cannot be concluded 
or his rights affected by the decree passed in 
the suit. Prima facte all persons interested in 
the right to redeem must be made parties to 
a suit by a mortgagee, but the rale is not in- 
flexible, for example, it is settled Jaw that in 
certain circumstances a son in a joint family 
is bound by a decree upon a mortgage obtain- 
ed against his father, aud ib woald, no doubt, 
be held that an adopted son was sufficiently 
represented vy his adoptive motherin a suit 
upon a mortgage in circumstances similar to 
those found in the cases of Dhurm Das v. 
Shama Noonduri (4) and Hart Saran v. 
Bhubaneswari (5). In the present case there 
can be no doubt that Sheoshankar Ram and 
his son, Mathura Ram, were, in fact, represent- 
ed by the managers of the family property 
in thesuits brought by the appellants. With 
the consent, expressorimplied, of Sheoshankar 
Ram and other adult members of the family 
the mortgage-deed of July 4th, 1894, and the 
sale-deed of July 26th, 1894, had been exe- 
cuted in favour of the managers alone and 


they alone were recorded as mortgagees and’ 


proprietors. With the same consent the 
managers had defended the suits and abstain- 
ed from redeeming the appellant’s mort- 
gages. In somewhat similar circumstances 
the Bombay High Court held that all the 
members of a joint family were bound bya 
decree obtained against the karta of the 


family, see Narayan Gop Habbu v. Pandureng ` 


Ganu (6). In that case the defendant had 
obtained aœ decree fur possession of land 
(4) AM. I. A 229;6 W. R. 431P. C.). 
(5) 16 ©. 40 (P, C); 15 T. A. 195, 
(6) 5 B, 685, 
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against one Anant who was at the time the 
karta of a joint family consifting of his two 
nephews and himself. It was found that the 
uncle and nephews had been living together 
when the suit was brought and that the 
nephews had assisted their uncle to defend 
the suit. In the circumstances the High 
Court held that the nephews had been effec- 
tively represented in the suit by their uncle, 
and a suit by the nephews for recovery of 
their shares in the property was held not to 
be maintainable. Westropp, C. J., referred 
to, and relied upon, the following passage in 
the judgment of their Lordships of the Privy 
Council in Jogendro Deb Roy v. Funindro Deb 
Roy(7): “Their Lordships think that this case 
cannot be likened to those which sometimes 
occur in India wherein tke interest of a joint 
and undivided family being in issue one mem- 
ber of that family has prosecuted a suit or has 
defended a suit, and a decree has been mada 
in that suit which may afterwards be con- 
sidered as binding upon all the members of 
the family, their interest being taken to have 
been sufficiently represented by the party 
in the original suit.’ In Bissessur Lall 
Sahoo v. Luchmessur Singh (8), the facts were 
as follows:— À 
One Nath Das died in 1853, leaving a son, 
Ram Nath Das, who died in 1855, and Ram- 
nath Das left two sons, Mosahib and Chooman. 
Nath Das and Ram Nath Das had taken a 
lease of a village called Rudarpur; the land- 
lord brought a suit for the rent against 
the widows of Nath Das and Ramnath Das 
as guardians of Mosahib and Chooman. A 
second suit was brought against Mosahib for 
the rent of a village called Ramnagar, the 
lease of which stood in the name of Nath 
Das. A third suit was brought against the 
widow of Ramnath Das as guardian of 
Mosahib. In execution of the decrees in the 
three suits a village called Maddanpur was 
put up for sale and bought by the plain- 
tiff in those suits. Maddanpur had been 
acquired in the name of Ramnath Das for 
the benefit of the family. A suit having 
been brought by the assignee of the rights 
of Mosahib and Chooman, their Lordships 
held on an examination of the proceedings 
that as allethree decrees were in respect of a 


joint debt of the family and had been passed 
(7) 14 M, I A. 867 at p. 376; 17 W. R. 104; 11 B, 

L. R. 24t, & 
(S) 6 I. A, 233; 5 0, L, R. 477. 
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against a representative of the family pro- 
‘perty, they had properly been executed 
against the joint family property, and they 
concluded their judgment with a reference to 
two cases, the effect of which is that in deal- 
ing with execution proceedings the Court 
should look at the substance of the transaction 
and should not set aside an execution upon 
mere technical grounds when the Court 
found that it was substantially right. In the 
case before them they came to the conclusion 
that tł e circumstances warranted the assump- 
tion that the defendant or defendants 
in exh of the previous suits had been 
- sued as representing the family and, as the | 
claim in each suit had been for money due 
from the family, joint property of the family 
had rightly been taken in execution. These 
cases show, I think, that where a joint family 
has been effectively represented in a suit and 
substantial justice has been done, the Court 
is not always bound to setaside the execution 
proceedings merely because every member 
of the family was not formally made a 
party. A loose interpretation of this rule 
might easily lead to disastrous results and 
cause great confusion, but in the case 
before us, I think, we are justified in holding 
that the plaintiff, Sheoshankar Ram, was 
effectively represented in the suits brought 
by the appellant and should not be permitted 
to reopen the foreclosure or have the sale 
set aside.. 

The learned Counsel for the appellant 
referred us to the recent decision of the 
Bombay High Court in Ramakrishna Narayan 
v. Vinayak Narayan (9), in which it was held 
that the defendant-appellant had been 
effectively represented by his undivided 
uncles, who were managers of the family pro- 
perty, in a suit brought upon a mortgage 
made by several members of the family. 
Chandavarkar, J., said: “The present appel- 
lant was, no doubt, omitted from the suit, bub 
the adult members of the family represented 
him. They were the managing members of 
the family; therefore, according to Hindu 
law, we must hold, in the absence of any 
other circumstance, thatthe present appellant 
liad been substantially represented upon the 
record and was virtually a parfy to the suit.” 
As the remainder of the judgment shows, 
these remarks went beyond what was necessary 


for the decision of the appeal and there were 
(9) 12 Bom. L. R, 219; 34-B, 854; 5 Ind. Cas, 967, 
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other grounds upon which the same conclu- 
sion might have been arrived at. In former 
days, when the same strictness of procedure 
did not prevail as now, it was a common 
practice for the manager of joint family, to 
sue and be sued on behalf of the family, see 
Gan Savant Balv. Narayan Dhond Savant (10), 
where West, J., discussed the state of the 
Jaw as ib was in 1853, but ibis generally 
recognized now that the manager is not, as a 
rule, entitled to sue or liable to be sued on 
behalf of the family, see Palmakar Vinayak v. 
Mahadev Krishna (11) and Kashinath Chimnajt. 
v. Chimnaji Sadashiv (12). Nevertheless, it 
seems that in certain circumstances the whole 
family may be held bound by the result of 
suits - brought by, -or against, the manager. 
In the particular circumstances of the present 
case, I think that we may properly hold 
that the plaintiff, Sheoshanker Ram, is bound 
by the proceedings taken against the manag- 
ing members of the family by the appellant. 
If Sheoshanker is bound s> also is his son, 
Mathura Ram. I would allow tha appeal, 
dismiss the cross-objection, with costs, aud 
dismiss tha suib with costs in both Courts, 
the costs, in this Court, to include fees of tho 
higher scale. 

Tadball, J—I concur. 

By tus Court.—The order of the Court is 
that the appeal is allowed, the cross-objections 
are dismissed with costs, and the suit stands 
dismissed with costs in both Courts, including 
in this Court fees on the higher scale. 


Appeal allow 2d. 
(10) 7 B. 487. $ 
(11) 10 B. 21. 
(12) 80 B. 477at pp. 435, 433 ; 8 Bom, D. R, 233. 


(s.c. 7 A. L. J. 975.) 
ALLAHABAD HIGH COURT. 
Brest Crvic Arpregan No. 78 or 1910. 
July 29, 1910. 

Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
JWALA PRASAD — PLAINTIF- APPELLAYI 
Versus 
JANKI KUAR—Deraxpant—Respoypenr, 

Hindu law —Mitakshara—Joing family—Partition — 
Severance of interest--Dafinament of shire, effect of ~ 
Agreement, 

Where two brothers agreed among themselves to 
hold their father’s property in dolined shares, the 
property ceased to bear the character of undivided 
property although there was no actual division of il, 
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JWALA PRASAD t, JANKI KUAR, 

Appovier v. Rama Subba Aiyan, 1L M.I. A. 75; 
8 W. R. 1 (P. C.), followed. 

Tirst appeal from a decree of the District 
Judge of Mainpuri, J 

The Hon'ble Mr. Moti Lal Nehru (with him 
Mr. Baldeo Ram Duve), for the Appellant. 

Mr, Jogendra Nath Chaudhri, for the Re- 
spondett. 
- Judgment,.—tThis appeal and the con- 

nected First Appeal No. 231 of 1906* arise out 
of a suit brought by Musımmat Duni Kuar 
for possession of property which she alleged 
she had inherited from her scn Gurdyal. 
She was the widowof Tewari Jwala Prasad 
who died in 1869, leaving him surviving his 
widow Duni Kuar, two sons Kalka Prasad 
and Gurdyal, and a daughter Laraiti Kuar who 
is one of the appellants in the connected 
Appeal No. 231. Jwala Prasad was one of the 
three sons of Kushal Singh, the other 
sons being Daryao Singh and Umrao Singh. 
Daryao Singh had a son Jaswant Singh 
but with his branch of the family we are not 
concerned in this appeal. Umrao Singh’s son 
was Gandharp Singh and itis asserted by the 
appellant Jwala Prasad that he was adopted 
to Gandbarp Singh. In first appeal No. 173 
of 1908, decided on the 15th of December, 
1909, we held for the reasons stated in the 
judgment in that rase, that Jawala Prasad 
was validly adopted. For the same reasons we 
hold in this case that he was so adopted and 
must be treated as the adopted son of Gand- 
harp Singh. Of the sons of Tewari Jawala 
Prasad, Kalka Prasad died on the 23rd of 
April, 1893, leaving a widow Janki Kuar who 
is the principal defendant in this case. 
Gurdyal Singh died about 4 months after- 
wards, that is, on the 7th of August, ‘893, 
his widow Musammat Raniji died in 1899. 
The pedigree of the family is thus set forth 
in the judgment of the Court below:— 








KUUSHAL 
Wi ` 
Jawala Prasad Daryao Umrao 
=Duni 
Jaswant Gandhrap 
Jawala Prasad, 
adopted, 
ee ie 
5 ‘> sone Af, 
{ 
Kalka Sarsuty, Gurdial 
=Janki. daughter. z=Raniji. 





““86ce 7 ind. Cas, 908, infra. 
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The suit which has given rise to this 
andthe connected appeal was brought by 
Duni Kuar on the allegation that the two 
brothers Kalka Prasad and Gurdyal Singh 
were members of a joint family; that. 
upon Kalka Prasad’s death Gurdyal by 
right of survivorship succeeded to the whole 
of the property; that after his death his 
widow inherited it and upon the widow’s 
death she, Duni Kuar, as his mother inherited 
it. She asserts that Janki Kuar had no 
interest in the said properly and that she 
js in unlawful possession of a half share. 
Doni Kuar accordingly prayed for a declara- 
tion that Gurdval and Kalka Prasad were 
members of joint family and that she is 
by right of inheritance to her son Gur- 
dyal the owner of that property and she 
claimed possession of a half share of the 


_ property now in the possession of Janki Kuar. 


The plaint contains an allegation to the 
effect that if it was found that a portition 


. had taken place between the brothers, she 


as the mother of the two brothers obbiinel 
a third share under the partition and was, 
therefore, entitled to recover from the defen- 
dant Janki Kuar, a sixth share of the pro- 
perty being the difference between a third 
share ana a fourth share of which she, Dani 
Kuar was in possession. Accordingly in the 
alternative she claimed possession of a sixth 
share. There were other prayers in the 
plaint to which we need not refer for the 
purposes of these appeals. 

The Court below held that the two 
brothers Kalka Prasad and Gurdyal were 
separate, that Janki Kuar ‘inherited a half 
share of the propérty being the share of her 
husband, that Duni Kuar got no share under 
partition and that her claim to a third share 
is not maintainable and is also barred by 
limitation. That Court accordingly dis- 
missed the suit on the 7th of February, 
1906. Duni Kuar having died after the 
decision of the suit, that is on the 18th 
of April, 1906, this Appeal No. 73 of 1910 
has been preferred by the minor Jawala 
Prasad and he claims as the adopted son 
of Gandharp Singh to be the next rever- 
sioner to the estate after Duni Kuar’s death. 
The connected Appeal No. 231 of 1906 
has been preferred by Musammat Laraiti 
Kunwar, the daughter of Duni Kuar, and 
her sons on the allegation that Duni Kuar 
obtained a share in the property under a 
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partition between her sons; that the property 
BO acquire was her stridhan and that it 
passed on her death to her (Laraiti Kuar). 

The main question in this appeal (No. 73 
of 1910) is whether the two brothers Kalka 
Prasad and Gurdyal Singh were joint or 
separate. If they were joint the whole pro- 
perty passed to Gurdyal Singh by right of 
survivorship and after the death of his 
widow, to Duni Kuar and uponher death ib 
will go to Jwala Prasad, the appellant who is‘ 
the adopted son of Gandharp Singh and the 
next reversionary heir. If, on the other hand, 
the brothers were separate the half share in 
dispute passed to Janki Kuar and Duni 
Kuar had no right to it and the appeal of 
Jawala Prasad must fail. For the purposes 
of this appeal, therefore, the only question 
which we have to determine is whether the 
two brothers Kalka Prasad and Gurdyal 
Singh were joint or separate. 

The allegation on behalf of Janki Kuar 
js that a separation took place between the 
two brothers in .1870 when an arbitration 
award was made and that subsequently there 
was an actual partition between them in 1891, 
The lower Court has found that there was 
no partition in 1891, but that under the 
arbitration award of the 17th of April, 
.1870, the shares of the two brothers were 
defined and it declared that this had the effect 
of causing a separation of the joint family. 
On the point last mentioned we do not agree 
with the learned Judge. It appears that 
after the death of Tewari Jawala Prasad, the 
husband of Duni Kuar, a reference to arbitra- 
tion was made by the members of the three 
‘branches of the family of Kushal Singh, the 
two sons of Jwala Prasad who were, at the 
time, infants in arms being represented by 
their mother Duni Kuar. The arbitrator, 
Pande Sundar Lal, by his award divided the 
property into three shares giving to the sons 
of Jwala Prasad a third share. There was 
no division of that share between the 
sons of Jwala Prasad anter se, This award, 
therefore, had not the effect of causing a 
separation between the sons of Jwala Prasad. 
In this respect this case is similar to that 
of Durga Dei v, Balmakund (1). After con- 
sidering the evidence, which was laid before 
us at length, we have come to the con- 
clusion in concurrence with the Court below. 


that there was no actual partition by metes 
` (1) 29 A. 93; 8 A. D. J. 683; A. W. N. (1906) 287, 
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and bounds between Kalka Prasad and 
Gurdyal Singh. We are, however, of opinion 
that a severance of the joint nature of the 
family took place within the meaning of the 
rule laid down by their Lordships of the 
Privy Council in the well-known case of 
Appovier v. Rama Subba Azyan (2). The 
evidence establishes beyond doubt that the 
two brothers agreed among themselves 
to hold their father’s property in defined 
shares and that, therefore, the property 
ceased to bear the character of undivid- 
ed property, although there was no actual 
divisionof it. Tt appears that during the 
minority of Gurdyal his brother Kalka 
Prasad was appointed his guardian. Gurdyal 
after attaining majority filed an appli- 
cation on the 12th of January, 1892, 
in which he stated that his minority had 
come toan end on the 12th of June, 1891, 
that he no longer required the help of a 
guardian and would himself look after his 
business, that he had taken an account of 
the profits of the villages from his guardiau 


-and that he had taken possession of the 


villages and houses to the extent of his share. 
(See No. 34 of the Record). On the llth of 
January, 1892, Kalka Prasad filed an appli- 
cation in which he stated that Gurdyal 
Singh had received possession of the houses 
and villages ete., from him after having taken 
an account of profits etc, and that he had 

now got possession of his share in every 
way.” These documents show that the two 
brothers had defined their shares and that 
each of them had taken possession of his own 
share, although they had not actually divided 
the property. We further find that on the 
8th of February, 1892, a deed of agreement 
(No. 29 O. of the Record) was executed by 
the two brothers and Jaswant Singh, their 
cousin, in which it was agreed that Kalka 
Prasad should take out df the income of the 
estate Rs. 215 and Gurdyal Rs. 185 per 
mensem for their food expenses ete. We also 
find that when after the death of Gurdyal a 
suit was brought by his widow Raniji against 
Dani Kuar for possession of a part of the 
estate of her husband of which Duni Kuar 
had taken possession, it was stated by the 
pleaders of both the parties that a partition 
of property had been effected between Kalka 
Prasad and Gurdyal. Raniji, the widow of 


Gurdyal, in her plaint averred that the 
(2) 11 M. L A. 75; 8 W. R. 1 (P, C.). 
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- property of Gurdyal was separate and that 
he was aseparated member of the family. 
Duni Kuar also in her written statement 
(para. 2) admitted the partition but asserted 
that she had got a third share under it It 
appears further that Kalka Prasad, and after 
his death his widow, his sister-in-law, and 
his mother dealt with the property as if it 
were separate property and nob as the 
property of a joint undivided family. The 
evidence on the point is fully summarised in 
the judgment of tbe learned Judge and it is 
not necessary for us to refer to it in further 
detail. We hold in concurrence with the 
Court below that there was a severance of 
the joint family sometime prior to 1892 
and that the two brothers, Kalka Prasad and 
Gurdyal had before their death ceased to he 

* members of a joint Hindu family within the 
meaning ofthe Hindu Law. Although there 
was vo actual division of property between 
the brothers, there was such a division of 
right and change in the status of tho family 
as créated a severance of the joint family 
and put an end to the right of survivorship. 
The appeal, therefore, fails. We accordingly 
dismiss it with costs including fees on the 


higher scale. j 
Appeal dismissed. 


(s. c. 7 A. L. J. 980.) 
ALLAHABAD HIGH COURT, 
Frest Civis Arrear No. 231 or 1906. 
July 29, 1910. 

Persent:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
BETI KUAR AND OTABRS—PLAINTIFTS -— 
APPELLANTS 
versus 
JANKI KUAR—Derennant—~Reseoyvent. 

Hindu law—Mitakshara —Purtition among sons-~ 
Mothers share —Mere severance of interest, no division 
by metes and bounds — Mother not entitled to share — 
Mother's right to compel partition. 

Under the Mitakshara Law, itis only when the sons 
actually divide the property and effect a complete 
partition that the mother can get a share equal to 
that of a son. Mere severance of interest where no 
actual division of the property takes place docs noù 
confer on the mother a right to a share, ; 

Ganesh Dutt Thakoor v. Jewach TIhtkoorain, 310. 
262; 6 Bom. L. R. 1; 31 I. A. 10; 14 M. L. J. 8; 8 0. W. 
N. 146, distinguished. ` = 

A mother has no right to compel a partition. 

Bilaso v. Dina Nath and others, 3 A. 88, followed. 


First appeal from a decree of the District 
Judge of Mainpuri è 
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Mr. M. L. Agarwala (with him Mr. M' 
Wallach), for the Appellants. 


The Hon’ble Mr. Sunder Lal (wih him Mr. | 


Jogendra Nath Chaudhri and Mr. Gokul Pra- 
sad), for the Respondents. 
Judgment,—tThe facts of this case are 
stated in the judgment just now delivered in 
Jwala Pershad v. Janki Kuar (1). The conten- 
tion on behalf of the appellants is, that as there 
was a partition between the sons of Dani 
Kunwar she as their mother acquired a third 
share in the property, that such share was, 
in accordance with the rulings of this Court, 
her séridhan and passed on her death to her 
personal heir, namely, the appellant Laraiti 
Kunwar and that the appellant is entitled to 
a decree for a one-sixth share claimed in the 
alternative by Duni Kunwar in the second 
prayer of her plaint. In our opinion this 
contention is without force. As we have stated 
in our jadgment in Jil, Prasad v. Janki 
Kuar (1), there was no actual partition 
between the sons of Dani Kunwar, although 
by reason of the arrangement under which 
they beld the property after Gurdyal Singh 
had come of age, there was a disruption of 
the joint family within the meaning of tha 
rulings of their Lordships.of the Privy 
Council. Indeed it was never asserted that a 
third share was assigned to Duni Kunwar at 
any such partition. Ou the contrary, under 
an agreement dated the Sth of September, 
1893, entered into between Duni Kunwar 
and thetwo widows of her sons, the name 
of Janki Kunwar was to be recorded in 
respect of a half share, that of Raniji ia 
respech of one-fourth, and that of Dani 
Kunwar in regard to the remaining one- 
fourth. This agreement negatives the allega- 
. tion that Dani Kunwar obtained a third 
share by partition. No doubt under the 
Mittakshara upon a partition being made by 
sons after the death of their father the 
mother is entitled to a share equal to that 
ofa sən. But we are of opinion that she 
would obtain such a share only if an actual 
partition took place between the sons. The 
text of Yajanvalkya on this pointis this: — Of 
heirs dividing after the death ef the father, 
Jet the mother also take an equal share 
(Mitakshara, Chapter I, section 7, para. 1,).” 


This, in our opinion, implies an actual division ` 


of the family property, that is, a completed 
partition under which there is a division of 


interest as well as separate possession. We 
(1) 7 A. L, J. 975; 7 Ind. Cas, 905, 
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do not think that a mere severance of interest 
where no “ietual division of the property 
takes place confers on the mother a right 
to a share equal to that of each of her sons. 
It has been held that a mother has no right 
to compel a partition. See Bilaso v. Dina 
Nath (2). It is only when the sons, 
actually divide the property and effect a 
complete partition that the mother can get 
a share. There is nothing in the Miiakshara 
from which we may infer that upon a mere 
severance of the joint status of a Hindu 
family a mother can claim a share. As there 
was no such partition in the present case, 
Duni Kunwar never obtained a share. It is 
trie that her name was recorded in regard 
to fourth share after the death of her sons 
but that was with the consent of the sons’ 
widows and not by reason of her having 
obtained a share upon a partition between 
her sons. Further, even if it be assumed that 
she became entitled to a third share when 
her two sons agreed to hold the property in 
defined shares, as this severance of interest 
took place some time prior to 1892, that is 
more than 12 years before the institution of 
the suit, her right to the share has clearly 
become extinct by the operation of limitation. 
The learned counsel for the appellants has 
relied upon the decision of the Privy Council 
in Ganesh Dutt Thakoor v. Jewach Thakoorain 
(2). That case has, in our opinion, no bearing 
on the present question. In that case when 
a suit was brought for partition of the share 
of a son it was held that at such a partition 
the mother would get a share, and her share 
was assigned to her although she had not 
obtained it before. That case, therefore, does 
not help the appellants. Moreover, under the 
agreement of the Sth of September, 1893 
referred to above, Duni Kunwar acquiesced 
in the’arrangement where a fourth share was 
assigned to herand as she was admittedly in 
possession of a fourth share at the date of 
the suit she had no vause of action. For these 
reasons we hold that the suit brought by her 
was bound to fail and has been rightly dismiss- 
ed by the Court below. We accordingly dis- 
miss this appeal with costsineluding fees.on the 
higher scale. Janki Kunwar and Shyam Bihari 
respondents will get separate sets of costs. 
Appeal dismissed. 


(1) 3 A. 88 (F. B.). 


~. (2) 81 C. 262 ; 6 Bom. L. R. 1; 31L A. 10; 14 M. 


L. J. 8; 8 0. W. N. 146 (P. C). 
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(s.c. 7 A. L. J. 995.) 
ALLAHABAD HIGH COURT. 
Tirst Civiu Arrear No. 118 or 1909. 
August 2, 1910.4 
Present:—Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Banerji. 
DAKBHNI DIN AND oTHERS—APPELLANTS 
versus 
Syed ALI ASGHAR AND OTHERS— 
RESPONDENTS. 

Res judicata—Same issue tried in tivo suits between 
the garties—Appeal against one of the decrees only 
cannot be maintained—Finding in one incorporated in 
the other. 

In the two suits between the same parties, the same 
issue was struck and decided. The finding entered 
into one of the suits was incorporated in the other. 
Appeal was preferred aguinst the decree in one 
of the suits only: Held, that the appeal was barred 
by res judicata, 

Zaharia v. Debi, 7 A. L. J. 861; 7 Ind. Cas. 156, 
followed, 

First appeal from the decree of the Subor- 
dinate Judge of Allahabad. 

The Hon'ble Mr. Mott Lal Nehru, for the 
Appellants. 

Mr. M. L. Agrawala. (with him Mr. J. N. 
Choudhrt, the Hon’ble Mr. Sunder Lal, Dr. 8. 
O. Banerji, Mr. L. M. Banerji and Mr, Shafi- 
uz-zaman), for the Respondents. 


Judgment. —An objection has been 
taken on behalf of the respondents to the 
hearing of this appeal on the ground that the 
question raised in the appeal has become res 
judicata in consequence of the plaintiffs not 
having appealed against the judgment and 
decree in another suit in which the same 
issue was determined between these parties 
adversely to the appellants, The res judicuta 
is alleged to have arisen ontof the following 
facts. One Rahat Husain mortgaged certain 
property to Gaya Prasad, father of Bhawani 
Prasad and Raja Ram, defendants, on the 
4th of January, 1888. On the 13th of 
February, 1890, he mortgaged the same pro- 
perty to Bhawani Prasad, Raja Ram and Birj 
Mohan, the sons of Gaya Prasad. On the 
12th of September, 1891, he executed a 
mortgage in favour of Jf{ausammat Nidhoo 
Kunwar. The suit of which this appeal has 
arisen was brought by the plaintiff to enforce 
nine subsequent mortgages some of which were 
in favour of the plaintiff Dakhni Din andsome 
in favour of his deceased brother. This suit 
was No. 13 of 1906 in the Court below. An- 
other suit which was No. 12 was brought by 


the plaintiffs against Hijab-un-nissa, the 


` 
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daughter-in-law of Rahat Husain and trans- 
ferees from her, and also against Bhanwani 
Prasad and Raja Ram to enforce three other 
mortgages in which property, other than the 
property comprised in the nine mortgages re- 
ferred to above, was mortgaged. These mort- 
gages as well as the mortgages on the basis 
of which snit No. 13 of 1906 was instituted, 
related to property which was also com- 
prised in the three earlier mortgages. It 
appears that in 1905, the heirs of Rahat 
Husain sold some of the mortgaged property 
to Nidhoo Kunwar and set off against the 
consideration for the sale the amount of her 
mortgage and left with hera portion of the 
consideration for discharge of the mort- 
gages of the 4th of January, 1823 and the 
13th of February, 1890. She at first at- 
tempted to redeem those mortgages by pay- 
ment of a proportionate part of the mortgage 
money but the mortgagees having refused 
to allow redemption on those terms she re- 
deemed the mortgages out of the proceeds of 
a sale executed by her in favour of Bhawani 
Prasad, defendant, and his brother Raja Ram. 
Raja Ram, however, repudiated the sale and 
he asserted that so far as his interests in the 
mortgages were concerned, the said mortgages 
were not discharged. The plaintiffs allege 
that they have paid to Nidhoo Kunwar the 
rateable share of liability of the property com- 
prised in their mortgages arid they seek to 
sell the mortgaged property not only for 
the amount secured by the mortgages in 
their favour but also for the amount which 
they paid toNidhoo Kunwar. Raja Ram who 
was madea defendant to the suit resisted it 
on the ground that the earlier mortgages 
of 1883 and 1890 were not discharged so 
far as his interests were concerned inasmuch 
as payment to Bhawani Prasad of the full 
amount of the mortgages was not a payment 
which would have the effect of discharging 
the share of the mortgage debt due to him. 
This contention was raised in both the suits 
to which we have referred. The Court below 
tried both the suits and disposed of the first 
suit in which the issue as to the discharge of 
the earlier mortgages was raised. It record. 
ed its decision on that issue in suit No. 13 
and came to the conclusion that the amount 
payable to Raja Ram under the mortgages of 
1883 and 1860 had not been satisfied and it 
made a decree on condition that the plain- 
tiffs should pay the-said amount to Raja Ram, 
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In the other’suié No. 12 it did not record a 
separate finding on the issue abovg mentioned 
but it referred to its finding on the |said issue 
in suit No. 18 and held in suit No. 12 also 
that Raja Ram’s share inthe mortgages of 
1883 and 1890 had not been paid off. The 
plaintiffs have appealed against the decree 
in suit No. 13 but not in suit No. 12 and 
the time for preferring an appeal has expired, 
so that the judgment and decree in suit 
No. 12 have become final. It is contended 
that as the issue which arises in this appeal 
also arose in suit Nc. 12 between the plain- 
tiffs and Raja Ram and was decided adversely 
to the plaintiffs and as the judgment and 
decree in thal case have b2come final batwean 
those parties, the question cannot be re- 
opened in this appeal. In our judgment this 
contention is well-founded. The matter ia 
issue between the parties was substantially 
determined insuit No. 12 although the reasons 
for the Court's determination were given in 
the judgment in suit No. 13. In view of 
what the Court had held in suit No. 13, it 
was not necessary to reiterate in the judg- 
ment in suit No. 12 the same reasons which 
were seb forth in the judgment in suit No. 13; 
but the finding in both the suits on the issue 
was the same. That being so, since no appeal 
was preferred against the finding and decree - 
in suit No. 12, the matter raised by the issue 
has become ves judicata and cannot be raised 
again inthis appeal. This was so held in 
the case of Zaharia v. Debs (1). We ac- 
cordingly allow the objection and dismiss the 
appeal with costs including fees on the higher 
scale. Weextend the time for payment of 
the various amounts directed by the decree 
to be paid, including the amount payable to 
Raja Ram, for a period of six months from 
this date. 


Appeal dismissed, 


(1) 7 A. L. J. 861; 7 Ind. Cas. 156. 
(s.c.7 A. L. J. 993.) 
ALLAHABAD HIGH COURT. 
Criminat Revisron No. 330 or 1910. 
July 23, 1910. 
Presenty—Mr. Justice Chamier . 
BHAGWAN SAHAI-—APPLICANT 
CETSUS 
EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898) Ch, VIIE 
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WAJID ALI KHAN U. SHAFEAT HUSSAIN. 
Surely for good behariour-- Surety living ten miles 
away—Friend of accused—Magisirate's discretion to 
reject surety. 

A Magistrate refused the sureties for good behaviour 
on the ground that the sureties lived 10 miles away 
from the accused und that they were on friendly 
terms with him: Held, that the order refusing the 
sureties was improper. Unnecessary difliculties 
should not be thrown in: the way of people required 
to give security. 

Criminal Revision from an order of the 
District Magistrate of Meerut. 

Mr. W. K. Porter, for the Applicant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

Judgment.—The lst and 2ndgrounds 
taken in the application for revision are 
abandoned. The 3rd only is pressed. Jt is 
to the effect that the Magistrate acted wrong- 
ly in refusing to accept the sureties tender- 
ed by the applicant. The Magistrate appears 
to have refused the sureties on the strength 
of a statement bya Sub-Inspector of Police 
that they lived 9 or 10 miles from the ap- 
plicant and were on friendly terms with 
him. Ifthey were not on friendly terms 
with him, they would probably not have 
stood surety fur him, I see no reason why, 
if otherwise fit, they should be rejected on 
the ground that they live 10 milesaway. The 
applicant was nob required to produce re- 
sidents of his own village as sureties. I 
gather from the Magistrate’s order that he 
would not have rejected the sureties merely 
because they lived 10 miles away. Unneces- 
sary difficulties should not be thrown 
in the way of people required to give 
security, I direct that the sureties be ac- 
cepted. 

Application allowed. 


(s. 7 A. L. J. 998.) 
ALLAHABAD HIGH COURT. 
Seconp Civit Apresar No. 1176 or 1909. 
July 30, 1910. 
Present:——Sir John Stanley, Kr., Chief 
Justice, and Mr. Justice Griffin. 
WAJID ALI KHAN—Prawwtirr— 
APPELLANT 
versus 
SHAFKAT HUSAIN—Dereypant— 


RESPONDENT. 
Document—Construstion—Sale with a vight to 
re-purchase—Sale subject to a contemporaneous agree- 
ment of reconveyance by the vendee to the vendor— 
Mortgage by conditional sale, 
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A sale-deed was executed subject tothe terms of a 
contemporaneous deed of agreement whereby the 
vendee promised to reconvey the property on pay- 


.ment of the purchase-money within a fixed time: 


Held, that both the documents must be read together 
as constituting a mortgage by way of conditional sale. 

Bhagwan Sahai v. Bhaguandin, 12 A. 887;17 I. A. 
98, distinguished. 

Second appeal from a decree of the 
Additional Judge of Bareilly, reversing a 
decree of the Munsif of Havali. 

Mr. Ghulam Mujtaba, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondent, 


Judgment.-—The question in this 
appeal is whether two documents dated reg- 
pectively the 30th April, 1897, are to be 
read together, and if so read constitute a 
transaction amounting to a mortgage. The 
lower appellate Court has read them separate- 
ly and has treated the transaction as an out 
and out sale with an agreement to re-purchase 
within a limited period. The suit out of 
which this appeal has arisen was brought 
for redemption of the property. The Court 
of first instance decreed the claim, but upon 
appeal the lower appellate Court reversed 
the decision of the Court of first instance 
and dismissed the plaintiff's claim holding 
that the two documents in question were 
not to be read together, but separately 
and so read constituted a sale and an inde- 
pendent agreement for re-purchase. We are 
of opinion that the lower appellate Court 
was wrong in the construction which it placed 
on the documents. The 'firsb of the two 
documents purports to be an ont and out 
sale, but at the fend of theinstrument the 
vendor declares that he has executed “this 
sale-deed subject to the terms of the deed of 
agreement executed by the vendee on the 
30th April, 1897." This incorporates by 
reference the documents of even date. By 
the later document the vendee declares that 
the property was sold to him upon the 
condition that after the expiration of a period 
of six years from 1311 Fash to 1315 Fasli 
whenever the consideration is re-paid to him 
or his representative or tendered to him or 
deposited in his favour by the vendor or his 
representative with a view to take back the 
property sold, he (the vendee) shall with- 
out hesitation reconvey the property sold 
and execute a sale-deed in favour of the 
vendor or his reprasentative and have it come 
pleted. ' 

Further, in this document, the vendee 
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undertakes that whenever during the period 
from 1311 to 1815 Fasli the vendor or his 
representative pays or tenders to or deposits 
for him or his representative a lump sum 
of Rs. 635 the remaining amount of con- 
sideration money, he shall, without hesita- 
tion, convey back the property. We have 
no doubt in view of the language of these 
two documents that they must be read 
together as constituting a mortgage by way 
of conditional sale. The case is unlike 
that which is relied on by the learned Vakil 
for the respondent, namely, Bhagwan Sahar 
v. Bhagwandin (1). In that case it was held 
by their Lordships of the Privy Council 
that a document purporting to be one of 
sale, though it was accompanied by a con- 
tract reserving to the vendor a right to 
re-purchase the property sold, or re-pay menti 
of the purchase-money within a certain 
time, was not on that account to be econ- 
strued as if it were a mortgage. In that 
case the document first executed was in 
terms an ont and out sale. The document 
which was afterwards executed though of 
the same date was not executed in pur- 
suance of any agreement entered into be- 
tween the parties, but, on the contrary, 
wag executed by the vendee “as a matter of 
favour, mercy, kindness and indulgence.” 
Sir Barnes Peacock in delivering the judg- 
ment of their Lordships observed that it 
seemed clear from the decision of Lord 
Chancellor Cranworth in the case of Alderson 
v. Waite (2) that ib was nob a mortgage. 
He quoted the following words of the Lord 
Chancellor: “These deeds taken together do 
not on the face of them constitute a mort- 
gage, andthe only question is whether, as- 
suming the transaction tobe a legal one, 
it has been shown to be in truth such as 
in the view of a Court of equity ought 
to be treated as a mortgage transaction. The 
rule of law on this subject is one dictated 
by common sense the prima facte am absolute 
conveyance containing nothing to show that 
the relation of debtor and creditor is to 
exist between the parties does not cease to be 
an absolute conveyance and becomea mort- 
gage merely because the vendor stipulates 
that he shall have aright to re-purchase.” 
Then his Lordship proceeds: In this case 

(1) 12 A. 387 ; 17 I. A. 98. : 

(2) (1858) 2 De. Gex. and J. 97 ab p. 105; 4 Jnr, 
(x. 8.) 125; 6 W, R 242, 
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the vendors did not stipulate that they 
should have a right to re-purchase.” It will 
be at once observed how differ@at are the 
facts of that case from the case which is before 
us. Here the deed which is alleged to be a 
deed of sale is made expressly subject to the 
condition mentioned in the contemporaneous 
document and the contemporaneous document 
is an agreement on the part of the vendee to 
reconvey the property to the vendor upon re- 
payment of the purchase-money. 

We are of opinion that the view of thelearn- 
ed Additional Judge is erroneous and as he 
decided the appeal before him upon this point 
and we have overruled him in regard to it, 
we set aside the decree of the lower appel- 
late Court and remand the case to it under the 
provision of Order XLI, Rule 23 with direc- 
tions that it be re-admitted under its original 
number in the register and determined ac- 
cording to law. Costs here and hitherto will 
abide the event. 


Appeal decreed. Case remanted. 





CALCUTTA HIGH COURT. 
Seconp Civiu Appran No, 2055 or 1908, 
August 12, 1910. 

Present:—-Mr. Justice Mookerjee and 
Mr.- Justice Sharf-ud-Din. 
SAGORE NATH BOSE AND ANoTHER 

~——Derrendants— APPELLANTS 
VveTSUus 
RAKHAL DASI DEBI—Prarstirr 
— RESPONDENT, 

Revenue Sale Law (Act XI of 1859), s. 87-~-Gar- 
den, what constitutes-—Elements to be considered—-Ques- 
tion of fact—Second Appeal—Civil Procedure Code 
(Act V of 1908), 3.8100, O. XILI, r. 81—Judgment of 
appellate Court—-Reasons for decision. 

Whether there is a garden in the land so as to bring 
the case within exception 4 of section 37 of the Reve. 
nue Sale Law, isa question of fact. 

But the determination of the question, whether 
thereis a garden or not, is dependent upon several 
elements, which should be taken into consider- 
ation, namely, first, the number of trees on the land; 
secondly, their relative situation; thirdly, thoir 
number in relation to the area covered by them; and 
fourthly, the classes to which they belong. 

Where the lower appellate Court had not directed 
its attention to any of these elements but had laid 
down a generalgule that because there were only 
some fruit trees, they did not make the land a 
garden: 

Held, that its finding could be interfered with in 
second appeal. 
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Gobind Chundra Sen v. Joy Ohundra Dass, 12 C. 327, 
and Makar Alig. Shyama Charan, 30. W. N. 212, 
referred to. 

lf there is only a limited number of trees on a 
very large area, they may nob constitute a garden ; 
but if there isa large number of trees, especially 
fruit troes, on a limited area, they may constitute a 
garden. 

l£ a portion only of the disputed land is covered by 
a garden, the proper course to follow is nob to dis- 
miss the suit in its entirety, bub to mike a partial 
decree. 

Nujem-ud-deen Moonshi v. Syed Hassan Hyder, 9 ©. 
W. N. 852, referred to. 

Appeal from the decree of the Sub-Jadge 
of 24-Pergannahs, dated July 21, 1903, revers- 
ing that of the Munsif of Basirhat, dated 
December 238, 1907. 

Babu Sarat Chandra Roy Chowdhury, for 


‘the Appellants. 


Babus Mohendra Nati Roy and Chandra 
Kanta Ghosh, for the Respondent. . 


Judgment.—tThis is an appeal on be- 
half of the defendants in a suit under section 
37 of Act XI of 1859. The plaintiff pur- 
chased the estate ata sale for arrears of reve- 
nue under Act XT of 1859, on the 26th Sep- 
tember 1898. On the llth April 1907, he 
commenced the present action against two 
defendants to eject them on the allegation 
that they were not entitled to continue in 
occupation of the land. The first defendant 
resisted the claim on the gveund that 
the land in his possession came within the 
4th clause of section 37 of Act XI of 1859, 
because ib was land on which a dwelling- 
house had been erected and gardens and tanks 
had been made. The second defendant re- 
sisted the claim on the ground that he was a 
ratyat with a right of occupancy, .at a fixed 
rent or at a rent assessable according to fixed 
rule under the law in force. The Court of 
first instance found in favour of the first de- 
fendant but against the 2nd defendant; and 
the resulb was that the suit was dismissed, 
becanse as the 2nd defendant held under the 
first, if the entire claim failed against 
the latter, it was bound to fail against the 
formeras well. The plaintiff then appeal- 
edto the Subordinate Judge, who allowed 
the appeal and decreed the suit. He found 
that the huts, which were no longer in exis- 
tence, were not of a permanent nature, and 
that so far as the tank was concernad, the ex- 
cavation had ceased to exist, In so far, how- 
ever, as the garden was concerned, he dis- 
posed ofthe question with the reservation 
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that “som3 fraib trees were plantel and 
that the frait trees do nob mike the land a 
garden within the meaning of the section 37, 
exception 4, ” : 

‘The defendants have now appealed to this 
Court, and on their behalf it has been argued 
that there has been no proper trial of the 
case by the Subordinate Judge. In our 
opinion, this contention is well-founded in so 
far as the question of the garden is concern- 
ed. The Court of first instance, in a care- 
ful judgment. made the following observation 
upon this part of the case: “ From the evi- 
dence it willbe quite clear that at least 8 or 
10 or 20 mango trees, 20 or 24 jack trees, 
JG or 20 cocoa-nnt treés and various sorts of 
other trees are s{ill existing on the disputed 
lands, and that previously the number of trees 
was more than that also. So the existence 
of these various trees lead me to think that 
the jama comprises a garden,” The learned 
Vakil for the respondent has contended 
that although the judgment of the Subordi- 
nate Judge may be unsatisfactory, he has 
dealt with a question of fact upon which his 
decision is conclusive. In our opinion, this 
contention cannot be supported. No doubt, 
whether there is a garden in the land so as 
to bring the case within exception4 of sec- 
tion 37 is a question of fact, but the Subordi- 
nate Judge was bound to give adequate 
reasons in support of his conclusions. He 
seems to have laid down a general rule that 
because there were only some fruit trees, 
they did not make the land a garden. The 
determination of the question whether there 
wasa garden or not, was dependent upon 
several elements, which should have been 
taken into consideration, namely, first, the 
number of trees on the land; secondly, their 
relative situation; th¢rdly, their number in 
relation to the area covered by them ; and 
fourthly, the classes to which they belonged. 
The Subordinate Judge has not directed his 
attention to any of these elements. It is 
conceivable that if there is only a limited 
number of trees on a very large area, it may 
be impossible to hold that the trees consti- 
tute a garden within the meaning of excep- 
tion 4 of section 37 ; but if there is a large 
number of trees, especially fruit trees, on a 
limited area, it would be equally impossible 
to resist the conclusion that the trees do con- 
stitute a garden. That a question of this 
description may be considered in second appeal, 
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is clear from the decision of this Court in the 
cases of Gobind Chundra Sen v. Joy Chundra 
Dass (1), Makar Ali v. Shyama Charan (2). 
We may add that if the Subordinate Judge 
comes to the conclusion that a portion only 
of the disputed land is covered by a garden, 
the proper course to follow is not to dismiss 

. the suit or decree it in its entirety, but to 
make a partial decree as was explained by 
this Court in the case of Nejem-ud-din 
Moonshi v. Syed Hassan Hyder (3). 

The result, therefore, is that this appeal 
must be allowed, the decision of the Subordi- 
nate Judge set aside, and the case remanded 
to him in order that he may decide whether 
there is a garden on the land or on any por- 
tion thereof so as to bring the case within 
the 4th exception to section 37. It has been 
suggested to us that the case was not con- 
sidered from this point of view in either of 
the Courts below and that consequently a 
fresh examination of the whole matter may be 
desirable. We, therefore, direct the Sabor- 
dinate Judge to appoint a Commissioner to 
make a map of the locality and to indicate on 
the map the trees in existence and also to 


specify the different classes of trees, so as to ' 


furnish reliable materials to the Subordinate 
Judge to enable him to decide whether there 
is a garden on the land. The costs of this 
appeal will abide the result. i 
Oase remanded. 
(1) 12 C. 327. 


(2) 3.0, W. N. 212. (8) 9 0. W. N. 852. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 364 or 1910, 
August 9, 1910. 
Present:—Mr. Justice Griffin and 
Mr. Justice Chamier, 
MATTAN—Appiicayt , 

A versus 

EMPEROR—Opposire PARTY, 

Penal Code (Act XLV of 1860), s. 182—Statement on 
oath made in application for transfer by accused person, 

A person cannot be convicted under section 182 
of the Penal Code for a statement made by him dur- 
ing his examination on oath by a Magistrate, or in the 
course of an application for transfer of his case pend- 
ing inthe Court of another Magistrate. 

Queen v. Daria Khan, 2 N. W. P. H. O. 128, Queen- 
Empress v. Subbaya, 12 M. 451, followed. 

Application for revision of Mattan, appli- 
cant, 
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Mr. Satya Chandra Mukerji, for the Appli- 
cant, 4 


The Assistant Government Advocate, for the 
Crown. 


Judgment. 

Chamier, J—This is an application 
for revision of an order passed by a Sub- 
Divisional Magistrate directing the prose- 
cution of the applicant for an offenca under 
section 182, Indian Penal Code. 

It appears that one Ram Deo lodged a 
complaint against the applicant of an offence 
under section 323, Indian Penal Code, in the 
Court of the Sub-Divisional Magistrate and 
the case was made over to a Tahsildar 
Magistrate for trial. The case had not pro- 
ceeded far when the applicant presented a 
petition to the Sub-Divisional Magistrate 
praying him to transfer the case from the 
Court of the Tahsildar Magistrate to some 
other Court. In the course of the petition, 
the applicant stated as one of the reasons for 
a transfer that the case had been instituted 
at the instance of the Tahsildar becanse the 
applicant had declined to acaéde to the 
Tahsildar’s request that the applicant should 
stand security fora man named Manglia. 
The allegation was entirely without found- 
ation. The Sub-Divisional Magistrate ex- 
amined the applicant on oath in support of the 
application for transfer and the applicant then 
repeated the accusation against the Tahsildar. 
It is in respect of the accusation that the ap- 
plicant has been ordered to be prosecuted. 

It has been held repeatedly by this Court 
that an accused person, who makes a false 
affidavit in support of an application for 
transfer, cannot be prosecuted in respect of 


the affidavit under section 193, Indian Penal — 


Code, and it has been held that an accused 
person applying for a transfer cannot be 
prosecuted under section 228, Indian Penal 
Code, in respect of scandalous or insulting 
allegation made against a Magistrate in the 
application for a transfer, Such a person 
may be prosecuted under section 500, Indian 
Penal Code. in respect of defamatory state- 
ments made in the application but in the 
only reported case that I am aware of, the 
prosecution failed on the ground that the case 
fell within the 9th exceptiun stated in that 
section. It appears to me that the applicant 
cannot be prosecuted under section 182, 
Indian Penal Code, in respect of statements 
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made by him during his examination on oath 
by the Sub-Divisional Magistrate because 
the statements were made in answer to ques- 
tions put by the Magistrate and the applicant 
cannot be said to have been giving inform- 
ation within the meaning of section 182, 
Indian Penal Code, when he was under 
examination. 

But the question whether he may be pro- 
secuted under section 182, Indian Penal Code, 
in respect of statements made in his appli- 
cation for transfer is one of some difficulty. 
There is a note in the Current Index of Cases 
for 1908 of a case of Imperator vw. Khan Mu- 
hammad (1), in which an accused person, who 
made a falseallegation in an affidavitinsupport 
of an application for a transfer, was prosecute 
ed under section 182, Indian Penal Code, but 
with that exception I have been unable to find 
any casein which such a prosecution was 
attempted or allowed. The report of the case 
referred to is not available. 


It was held, in Queen v. Daria Khan (2) 
that statement made by a prisoner for the 
purpose of his defence cannot be held to be 
information given to a public servant within 
the meaning of section 182, Indian Penal 
Code. lt appears to me that the applicant 
was in the position of an accused person 
when he presented the application for a 
transfer. Had the case been pending in the 
Court of a Magistrate having power to make 
over cases to other Magistrates, e. g., Dis- 
trict Magistrate or Sub- Divisional Magistrate, 
and the allegation had been made concerning 
same Magistrate to whom it was proposed 
to transfer the case, there would, I suppose, 
be no doubt that the case was covered by the 


—> decision in Queen v. Daria Khan(2}, of which, 


if I may say so, I entirely approve. It seems 
to me that it can make no difference that the 
statement was made to a Magistrate other 
than that in whose Court the case was 
pending. I hold that the applicant was at 
the time in the position of an accused person 
and I think it would be straining the langu- 
age of section 182 to hold thata statement 
made in such circumstances was information 
given to a public servant within the meaning 
of that section. I feel confident*that the 
section was never intended to apply to such a 
case. The view which I take is supported 
by the decision of the Madras High Court in 


(1) 185. L. R. 124; 8 Or. L. J. 378. 
(2) 2 N. W P. H. O, 128. 
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Queen-Empress v. Subbaya (3). I would set 
aside the order for the prosecution of the 
applicant. 

Griffin, J.—T concor. 

Br Tar Court.—The order of the Court is 
that the order of the Magistrate sanctioning 
prosecution under section 182, Indian Penal 
Code. is set aside, 


Application allowed. 
(8) 12 M, 451. 


CALCUTTA HIGH COURT. 
CRIMINAT, APPEAL No. 370 or 1910, 
August 3, 1910. 

Present:—Mr. Justice Chatterjee and 
Mr. Justice Teunon. 
HARENDRA PAL AND anotapr—Accusep— 
APPELLANTS 
versus 
EMPEROR—Responpent. 

Jury—Misdirection—Misreception of evidence— 
Reasons given by Magistrate for discharge in the first 
instance—Reasons given by Sessions Judge in directing 
commitment—Setting out nature of defence —Judge s 
address to jury—-What should nature of address be 
-Criminal Procedure Code (Act V of 1898), s. 423 
el. (2). 

The reasons given by a Magistrate in discharg- 
ing the accused at first and the contents of the 
Sessions Judge’s order in directing further enquiry 
andthe commitment of the accused, that is to say, 
the opinions of these two officers should not be ad- 
mitted in evidence. 

Failure to set out clearly the nature of the defence 
of the several accused, and failure to warn the jury 
in dealing with the retracted confession of one of the 
accused, that if the jury found they could not 
act upon it as against that accused, they must 
wholly disregard it as against the others, will vitiate 
the trial. | 

A Sessions Judge in addressing a jary should en- 
deavour to speak ina simple and direct manner. The 
charge to the jury should not be involved, and the 
language used should not be extravagant, so that the 
jury may not experience any difficulty in appreciating 
his true intention and meaning. 

Appeal against the order of the Sessions 
Judge of Murshidabad, dated April 21, 1910, 
convicting the appellants and sentencing 
them under section 302, Indian Penal Code, 
to transportation for life. 

Mr. P. L. Roy, Babus Dusaratht Sanyal 
and Debendra Narain Bhattacharyya, for the 
Appellants. 

Mr. Orr,Deputy Legal Remembrancer, for 
the Crown. 

Judgment.—tThe two appellants be- 


fore us were tried by jury before the Court 


916 


HARENDRA PAL V. EMPEROR, 


INDIAN 


of Sessions of Murshidabad and have bees 
convicted of the murder of one Debendra 
Mandal. 

On behalf of the appellants it is contended 
that the trial has been vitiated by misrecep- 
tion of evidence and by misdirection in the 
learned Sessions Judge’s summing up to the 
jury. 

That there has been serious misreception 

“of evidence cannot be questioned, and for 
the purposes of this judgment ib will be suf- 
cient to indicate some of the more prominent 
instances. s 

It appears that the occurrence in question 
took place so long ago as the 23th of July 
1909, that in the first instance the appellants 
and their co-accused were discharged, and that 
after an order in revision made by the 
Sessions Judge before whom ata later stage 
this trial was held, further inquiry was made 
andthe commitment of the accused directed. 
In his order in revision the learned Sessions 
Judge thought it necessary to make certain 
observations on the proceedings of the Magis- 
trate who had discharged the prisoners. The 
reasons given by the Magistrate for the action 
taken by him and the contents of the Sessions 
Judge’s order in revision, that is to say, the 
opinions of these two officers have alike been 
improperly admitted in evidence. 

Again in the order of commitment, the 
committing Magistrate, it appears, complained 
of certain results which in his opinion had 
followed the delay that had attended the pro- 
ceedings. The complaints: of the committing 
Magistrate, that is to say, his opinions, have 
been placed before the jury. 

But the error to be next noticed is of 
even graver importance. The appellants were 
tried with a co-accused named Gonesh, who had 
made a confession which he subsequently 
retracted. In this connexion it was given 
in evidence that not only Gonesh but also 
two others, apparently the two appellants, were 
sent up “in order to have their confessions 
recorded,” and further when questioned as to 
the inducements, if any, held out to Gonesh, 
the Investigating Sub-Inspector was permitted 
to state that it was not Gonesh but the ap- 
pellant Boto whom he had proposed to make 
an approver, and that Boto on a certain date 
had agreed to become King’s evidence but 
had subsequently resiled from that position. 
This in effect is ‘to inform the jury that 
the appellant Boto, and apparently the 
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appellant Harendra also, had made confession 
to the Investigating Police Officer. 

In his summing up to the Jury, the 
learned Sessions Judge has placed before them, 
and indeed has laid some stress on, all this 
inadmissible evidence and he has further mis- 
directed them in other particulars. 

In dealing, for instance, with the discrepan- 
cies in the statement of witnesses, and with 
possible lapses of memory, the Judge was, no 
doubt. entitled to refer to the period that had 
elapsed between the date of the crime and 
the date of the trial, but his observations go 
much further than this and tend to convey the 
impression that by reason of the delay, the 
action of the Sub-Divisional officer, and the 
possible effect of that action on the minds of 
the Subordinate Police Officers concerned in 
the investigation, the Jury might properly 
rest satisfied with a lower standard of evi- 
dence than would otherwise have been reason- 
ably demanded. 

He has then failed to set out clearly the 
nature of the defence of the several accused 
and in dealing with the retracted confession 
of the accused, Gonesh, he has failed to warn 
the Jury that if they found they could not 
act upon ibas against Gonesh himself, they 
must wholly disregard it as against others. 

We next find that the Judge has misdirect- 
ed the Jury on an important question of fact, 
As against the appellant Harendra it was the 
case for the prosecution that he had produced 
from his house a bamboo which on examina- 
tion was ffound to correspond with, or to 
be a part of, the. blood-stained bamboo 
found near the body of the murdered 
man. it is conceded that at a certain, 


stage in the case it was discovered that — 


the two pieces of bamboo did not then 
correspond. Now at the close of his cnarge 
the learned Sessions Judge appears to make to 
the Jury a positive statement that the appel- 
lant did in fact produce the bamboo in ques- 
tion and that when so produced it did in 
fact correspond with the blood-stained bamboo 
found near the body. No doubt, the Judge 
was entitled to express his opinion on this 
question as on other questions of fact, but 
we are ofgpinion that in dealing with this 
important matter, he should also have placed 
carefully before the Jury the evidence bearing 
on this question and made it clear that what- 
ever his own opinion be, it was for the Jury 
to say on that evidence whether the ap- 


\ 
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pellant did in fact produce,the bamboo in 
question and whether at that time the two 
„pieces of bamboo did in fact correspoud. 

Lastly we have to observe that, in our 
opinion, the learned Sessions Judge in address- 
ing a Jury should endeavour to speak in a 
manner more simple and‘direct. In this case 
the charge is so involved and the language 
used so extravagant that in a number of 
passages we have found a difficulty in ap- 
preciating the Judge’s true intention and 
meaning, and we cannot suppose that the 
Jury did not experience similar difficulties. 

For these reasons, we seb aside the con- 
viction and sentence and as we think that 
in this case there are materials which should 
properly be considered by a Jury, we order 
that the appellants be re-tried. 

Under all the circumstances, we think, it 
proper to direct that the re-trial be held before 
the Sessions Court of Burdwan. 


Conviction set aside. 


CALCUTTA HIGH COURT, 
Seconp Civi APPEAL No. 2012 or 1908. 
September 8, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Sharf-ud-Din. 

MIR MUSAR ALI KHONDKAR— 
PrLaintirf—APRELLANT 
versus 


GURU CHARAN SEN AND OTAERS— 


DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), s. 886— 
Arrest of judgment-debtor—Bond by surety—Insolvency 
petition by judgment-debtor—Dismissal of petition— 
Liability of surety—Limitation, 
| Defendant No. 2 was arrested in execution of a 
decree for money obtained by the plaintif against 
him. Defendant No. 1 stood surety for him by 
executing the bond in suit by which he covenanted 
that if defendant No. 2 did | not apply to be declared 
un insolvent within one month or if the said 
application was rejected, he would produce defen- 
dant No. 2 when required by the Court, or pay 
Rs. 500. Defendant No. 2 applied for insolvency 
within the time specified but his application was 
dismissed. Tho plaintiff made a fresh application 
for execution and the defendant No. 1 failed to 
produce defendant No. 2. Then the bond having been 
assigned to him, he sued to enforce the bond: 


Held, that the bond was not opposed to public 
policy or without consideration, and was enforceable. 

Janki Das v. Ram- Pertab, 16 A. 37, Jagadindra v. 
Chandra Nath, 31 C. 242, Mingale v. Ram Chandra, 
19 B, 69-4 and Poynar Bibee v Nujjoo Khan, 6 O. 487, 
relied on, 
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The defendant No. 1 was directed to produce the 
defendant No. 2 on September 27, 1904. The time 
was subsequently extended to September 30, on which 
date he failed to produce the judgment-debtor, and 
became liable on the bond: Held, that as the suit was 
brought within three years from that date, ib was not 
barred by limitation. 

Appeal from the deeree of the Additional 
Sub-Judge of Faridpur, dated June 29, 1908, 
affirming that of the First Munsif of Goolunds, 
dated March 17, 1908. 

Babus Dwarka Nath Ohuckerbutty and 
Bimal Chandra Sen Gupta, for the Appellant, 

Babu Baikuntha Nath Dass, for the Re- 
spondents. 

Judgment.—The question of law 
raised in this appeal, which has been pre- 
ferred by the plaintiff ina suit to enforce a 
bond, is one of some novelty. There is no 
controversy as to the circumstances antece- 
dent to this litigation. The plaintiff held a 
decree for money against the second defen- 
dant and in execution thereof had him 
arrested. The judgment. debtor expressed his 
intention to apply to be declared as an 
insolvent; consequently his brother, the first 
defendant, executed the security bond now 
sought to be enforced. Under the bond, he 


_ undertook thatif the judgment-debtor did 


not apply to be declared an insolvent within 
one month from the date thereof, that is the 
9th February 1904, or if the said application 
for insolvency was rejected, he would produce 
the judgment-debtor when required by the 
Court. He further covenanted that if he 
failed to produce him, he would deposit in 
Court Rs. 500 then due as the judgment- 
debt with costs. As security, he hypothe- 
cated a corrugated iron shed with its furni- 
ture and materials. The judgment-debtor 
was thereupon released from custody and 
applied for insolvency within 30 days. His 
application was subsequently dismissed. The 
plaintiff made a fresh application for execu- 
tion and the first defendant was called upon 
to produce the second defendant. The first 
defendant took time to do so, but apparently 
failed to produce him. The plaintiff there- 
upon applied to the execution Court to 
enforce the security bond. The Court refus- 
ed the application onthe ground that the 
bond could not be enforced in execution 
proceedings under section 336 of the Civil 
Procedure Code of 1882, because that section 
authorises the Court to realise the security 
in execution, only if the judgment-debtor 
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fails to make the insolvency application. 
This view was upheld by the Subordinate 
Judge in appeal and was ultimately confirmed 
by this Court. The plaintiff then sued to 
enforce the security bond, buwan objection 
was taken that the bond had not been as- 
signed in his favour. He then applied to the 
execution Court to assign the bond to him 
as he was the person interested under the 
bond and was entitled to sue upon it. The 
Court refused the application. This Court 
set aside that order and directed the execu- 
tion Court to assign the bond to the plaintiff, 
upon the authority of the decision in Gop? 
Nath v. Benode Lal (1), The bond was 
subsequently assigned in favour of the 
plaintiff, who commenced the present action 
on the 3rd July 1907 for recovery of the 
principal amount due thereon with interest and 
costs. The first defendant alone contested 
the suit, substantially on the ground that 
the bond was without ccnsideration and void; 
jt was also urged that the suit was barred 
by limitation. The Courts below have con- 
currently dismissed the suit on the ground 
thatthe bond was not enforceable, and in 
this view they have not considered the ques- 
tion of limitation. The plaintiff has now 
appealed to this Court, and on his behalf it 
has been argued that the bond is well sup- 
ported by consideration and is enforceable 
inlaw. In our opinion, this contention is 
well-founded and must prevail. 

The bond provides, as we have already 
stated, that the first defendant would pay 
Rs. 500 in either of two contingencies, 
namely, either if the judgment-debtor failed 
to make an insolvency application or if upon 
the dismissal of such application he failed to 
produce the judgment-debtor when required 
by the Court. In so far asthe first of these 
possible contingencies was concerned, it did 
not happen: but if it had happened, the bond 
would have been clearly enforceable under 
section 336 of the Code of 1882 in the course 
of execution proceedings. But the second 
contingency kas happened, and the sole point 
in controversy is whether the provision made 
for the payment of damage on the happening 
of the second contingency is illegal. No 
intelligible principle has been suggested why 
such condition should be deemed illegal. 
Obviously it is not opposed to public policy, 
But reliance has been placed upon the cases 

(1) 310.162, © 
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of Koylash Chandra Shaha v. Cristophoride (a) 
Ramzan v. Gerard (3); Dwarka Das v. Fsabhat 
(4); Imbcchunnd v. Dalji Ram (5¥and Krishna- 
iyan v. Krishna Swami (6), to show that a 
bond of this character is not enforceable: the 
cases, however, are clearly distinguishable. 
‘When analysed they are found to affirm the 
doctrine that a bond under section 336 cannot 
be enforced in execution proceedings, if the 
judgment-debtor has not failed to make the 
insolvency application under section 336. 
The question raised before us was not decid- 
ed inthe cases upon which so much reliance 
has been placed. On the other hand, the 
decision in Janki Das v. Ram Pertab (7), 
clearly indicates that a covenant of the des- 
cription now before us may be perfectly legal 
and euforceable by suit. The cases of 
dagadindra Nath Roy v. Chandra Nath Poddar 
(8) and Mingale v. Ram Chandra (9), 
which adopted the view taken in Poynor 
Bibee v. Najoo Khan (10) and Moidin v. 
Chandu (11), also point to the conclusion 
that a bond of this character given under 
section 849 of the Code of Civil Procedure 
of 1882 is valid and enforceable in law. 
It is further worthy of note that sub-section 
(4) of section 55 of the Code of 1908 provides 


for the enforcement of a bond of the character -~ 


now before us in execution proceedings. In 
this view, it is, in our opinion, impossible to 
maintain seriously the position thata bond 
of this character is opposed to public policy 
and before the Code of 1908 was not merely 
unrealizable in execution proceedings but 
altogether unenforceable by reason of il- 
legality or failure of consideration. We must 
consequently hold that, in the events which 
have happened, the plaintiff is entitled to 
enforce the security bond. 


It has been finally suggested, upon th < 


authority of this Court in Lalji Sahay 
v. Odoya Sundari Mitra (12), that as the 
execution proceeding, in course of which 


the security bond was furnished, was 
struck off, the surety stood discharged. 
(2) 15 C. 171. (3) 18 A. 100, 
(4) 19 B. 210. (5) 24 M. 560. 
(6) 26 M. 366. (7) 16 A. 37. 
(8) 31 0. 242. (9) 19 B. 694, 


(10) 5 0. 487; 5 C. L, R. 524, 


(11) 7 M, 273. (12) 14 U. 757, 
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In our opinion, there is no substances in this 
contention, The only reasonable construc- 
tion which c&n be placed upon the bond is 
that the surety undertook to produce the 
judgment-debtor not merely in the course of 
the execution proceeding then pending, 
which would be struck off in ordinary course 
as soon as the insolvency petition was filed, 
but in the course of the subsequent execution 
proceeding, which the decree-holder might 
find it necessary to institute, upon dismissal 
of the insolvency petition. Consequently 
the first defendant is clearly liable under the 
bond. It wasalso suggested that the bond 
was inoperative as a mortgage-bond be- 
cause it was not duly attested and regis- 
tered. This objection is, of course, unsus- 
tainable, as what was hypothecated was 
essentially movable property. 

The only other point which requires con- 
sideration is, whether the claim is barred by 
limitation, Now from the record of the 
execution case commenced on the 28th August 
1904, it appears that the surety was direct- 
ed to produce the judgment-debtor on 
or before the 27th September 1904. The 
time was subsequently extended upon his 
application to the 30th September. On the 
latter date, he failed to carry out the order 
of the Court and became liable. As the suit 
has been brought within three years from 
that date, no question of limitation arises. 

The result, therefore, is that this appeal 
must be. allowed and the decrees of the 
Courts below discharged. A decree will 
be made in favour of the plaintiff for Rs. 500, 
but there willbe no order for interest or 
costs. The amount decreed may be realized 
by sale of the hypothecated properties, 
namely, the corrugated iron shed and furni- 
ture and materials mentioned in the schedule 
‘Othe bond as also from other properties of 
the first defendant. 


Appeal allowed. 
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CALCUTTA HIGH COURT. 
Seconp Orvin Appean No. 2192 or 1908. 
August 23, 1910. 
Present:~—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

SOMIR JAMA AND ANOTHEK— DEFENDANTS—- 
APPELLANTS 
CETSUS 
MAHABHARAT BAKTA—PLAINTIFE— 

í RESPONDENT, 

Bengal Tenancy Act, (VIII of 1885), ss. 159, 160, 
161—Distinct tenure—Share of tenure when con- 
sidered as separate tenure—Burden of proof —Pur- 
chaser suing for annulment of incumbrance—Pro- 
tected interest. 

A share in a tenure, which has been duly and 
effectively recognized by both the landlords and 
the tenants as a separated share, constitutes a 
distinct tenure; and when such a tenure is sold in 
execution of a decree for arrears of rent due in 
respect thereof, the purchaser acquires the rights 
of a purchaser of aut entire tenancy within the mean- 
ing of section 159 of the Bengal Tenancy Act. 

Gopi Nath Biswas v, Radha Shyam Poddar, BO, W. 
N. Ixxx, relied upon. 

The burden is upon the purchaser to prove 
that the interest sought to be annulled is an in- 
cumbrance within the meaning of clause (a) of sec- 
tion 161, and if he proves this, he starts his case 
sufficiently : the burden then shifts upon the tenant 
to prove that he has a protected interest within the 
meaning of section 160. 


Durga Prosonne Ghose v. Kali Das Dut, 9 C. L. R. 


449; Gobind Nath Shaha Chowdhuri v. Reily, 
18 0. 1 and Narmada Sundari Debi v. Tarip 
Mollah, 9 O. L. J. 490 ; 1 Ind. Cas. 596; 13 C. W. N. 
720, distinguished. 

Appealfrom the decree of the First Sub- 
Judge of Backerganj, dated May 20, 1923, 
affirming that of the First Munsif.of Bhola, 
dated March 20, 1907. 

Maulvis Seratul Islan 
Ahmed, for the Appellants. 

Babus Girija Prosonna Rai Chowdhury 
and Babu Kumar Sankar Roy, for the Re- 
spondent. 

Judgment.—This is an appeal on be- 
half ofthe first two defendants in a suit 
commenced by the plaintiff-respondent for 
recovery of possession of land included in 
an osat nimhowla. The plaintiff claims to 
be the purchaser of a nimhowla at a sale in 
execution of a decree for arrears of rent ob- 
tained by the howladary against the nim- 
howladar, and assertsthat he has, by service 
of notices upon the first two defendants 
under section 167 of the Bengal Tenancy Act, 
annulled the incumbrances held by them. 
He consequently asks for ejectment of the de- 
fendants from the disputed lands. The Courts 
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“ below have concarrently made a decree in 
favour of the plaintiff. The decision of the 
Subordinate Judge has been assailed before 
us on three grounds, namely, first, that the 
plaintiff is purchaser of only a fourth share 
in the nimhowla tenure and is, consequently, 
not entitled to the benefit of the provisions 
of section 159 of the Bengal Tenancy Act; 
secondly, thatthe first two defendants are 
the holders of only one-half of the osat 
nimhowla and are conseqrently not liable to 
bə ejected’at the instance of the plaintiff; and, 
thirdly, that the onus was upon the plaintiff 
to show thatthe interest of the first two de- 
fendants is an incumbrance within the mean- 
ing of section 16Land is nob a protected in- 
terest within the meaning of section 1300f the 
Bengal Tenancy Act. In our opinion, there is 
no foundation for any of these contentions. 

In so favas ths first geonnt urged on be- 
half of the appellant is concerned, ib is clear 
that although the plaintiff muy, in one 
sense, be said to have purchased only an one- 
fourth share of the nénhoinl1, yet he has par- 
chased, upon the facts found, an entire 
tenure which entitles him to elaim the 
benefit of the provisions of section 152 of the 
Bengal Tenancy Act. That section provides 
that where a tenure or holding issold iu 
execution of a decree for arrears of rent due 
in respect thereof, the purchaser shall take 
subjectto the interests defined in Chapter 
VIILas protected interests but with power 
to annul the interests defined in that Chap- 
ter as incumbrances. ‘To entitle the plain- 
tiff to avail himself of the provisions of this 
section, he has to establish that he is a pur- 
chaser of a tenure sold in execution of a 
decree for arrears of rent due in respect 
thereof; inother words, that what he has 
purchased constitutes an entire holding. 
Now the Courts below have found that the 
aimhowla, mentioned in the plaint, is an 
one-fourth share of ‘the entire nemhowls but 
that this one-fourth share has been se- 
parated from the remaining three-fourth 
share, that the land comprised in it and the 
rent payable for it have been completely 
separate], and that ‘consequently this one- 
fourth share now constitutes by itself an 
entire tenancy. Under these circumstances, 
the principle obviously applies that a share 
in a tenure, which has been duly and effec- 
tively reecgnised-by b.th the landlords and 
tenants a; a separated share, coustilutes a 


INDIAN CASES. 


[1910 


distinct tenure, and when sucha tenure is 
sold in execution of a decree for arrears of, 
rent due in respect thereof, the #urchaser ac- 
quires the rights of a purchaser of an entire 
tenancy within the meaning of section 159 of 
the Bengal Tenancy Act. In support of this 
proposition, reference may be made to the 
decision of this Court in the case of Gopi 
Nath Biswas v. Radha Shyam Paddar (1). 
The first ground, therefore, cannot ba suc- 
cessfully maintained. 

In so far as the second ground urged on 
behalf of the appellant is concerned, ib clearly 
raises a question not urged before the learned 
Subordinate Judge, though it had been raised 
in the Court of first instance and decided 
against the first two defendants. Ib was 
pointed out by the original Court that 
the lease, granted to the defendants on the 
15th February 1896, shows that the lands in 
their occupation, which comprised one-half 
of the lands of the ost nimhowl1, were treat- 
el as constituting an entire under-tenure. 
Tn fact the lands included in the lease were 
assessed separately, and although they con- 
stituted one-half share of the original os1t- 
nimhowla acquired by the landlords, the new 
tenure was an entire tenancy by itself. This 
position was not controverted. before the 
Subordinate Judge and, in our opinion, it can- 
not be successfully challenged. The second 
ground, therefore, faiis. 

In so far as the third ground is con- 
cerned, it has been argued that the burden 
is upon the plaintif to prove nob merely 
that the under-fenure was created by the 
holders of the nzmhowla but also to establish 
that the tenancy is not a protected interest 
within the meaning of section 160 of the 
Bengal Tenancy Act. In support of this 
position reliance has been placed upon the.” 
oases of Durga Prosanno Ghose v. Kali Das Duit ~ 
(2) ; Gobind Nath Shaha Chowdhnri v. Reily 
(3) and Narmada Sundari Debi v. Tarip 
Mollah (4). The first two of these cases turn 
upon the construction of section 66 of the 
Bengal Tenancy Act, FIIT of 1869, while the 
third case depends upon the interpretation 
of section 167 of the Bengal Tenancy Act 
of 1885. In our opinion, the cases relied 


upon are clearly distinguishable and do not 
(1) 6 C. W.N. Irus, 
(2) 9 0. L. R. 449, 
(8) 130. 1. 
7 NG 960, L. J, 490; 1 Ind. Cas. 596; 13 C W. N. 
20, 
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lend any support tothe contention advanced 
by the learned Vakil for the appellant. In 
each of these teases, it was argued on behalf 
of the person, who was sought to be ejected 
by the purchaser at a sale in execution of a 
yent decree, that his interest had been creat- 


“ed, not by the holders of the tenure sold but 


by the superior landlords before the inter- 
mediate tenancy was created. In the first 
of these cases, Durga Prosanno Ghose v. Kali 
Das Dut (2), the defence was that the disput- 
ed junglebuyt tenure had been created, 
not by any holder of the ganti tenure sold in 
execution of the decree for arrears of rent, but 
by the superior landlords and was, in fact, in 
existence before the creation of the gané tenure 
on the 2lst February 1851. With reference 
to these allegations, the learned Judges held 
that the burden was upon the purchaser to 
prove that the interest of the defendant, which 
he sought to annul, was an incambrance 
created by an act of the holders of the ganti 
tenure. The question which was raised in 
the other two cases was precisely of the same 
character, and it was ruled that the burden 
was uponthe purchaser to prove that what 
be sought to annul was an incumbrance, 
that is, was a sub-tenure created by the 
tenant on his own tenure or holding or in 
limitation of his own interest therein. In 
the case before us, there is no controversy 
that the osat nimhowla was created by the 
holders of the nimhowla; the only suggestion 
put forward is that it might have been 
so created with the consent given expressly 
in writing by the holders of the howla and 
might in this view bea protected interest 
under clause (g) of section 160 of the Ben- 
gal Tenancy Act. Obviously, the burden is 
upon the party claiming this protected in- 
terest to establish the elements essential to 
alidate his contention. The true rule plain- 
ly is ibat the burden is upon the purchaser 
to prove that the interest sought to be an- 
nulled is an incumbrance within the meaning 
of clause (a) of section 161, and if he proves 
this, he starts his case sufficiently : the bur- 
den then shifts upon the defendant to prove 
that he has a protected interest within 
the meaning of section 160. If the con- 
trary view were maintained, the result would 
be that the plaintiff purchase would be ob- 
liged to prove a negative, namely, to show 
not only that the interest was ‘an incum- 
brance but also that it was nota protectéd in- 
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terest. Such a position cannot possibly be 
maintained. The third’ground must, therefore 
be overruled. i 

The result is that the decree made by the 


Subordinate Judge is affirmed and this appeal 
dismissed with costs. 





Appeal dismissed. 


CALCUTTA HIGH COURT. 
Secoxp CIVIL Arrear No. 1569 ov 1907. 
September 5, 1910. 
Present:—Mr. Justice Mookerjee and 
Mr. Justice Teunon. 

NAFAR CHANDRA KUNDU ano orusrs— 
PLarntirrs—A PPELLaNTs 


CETSUS 
RATNAMALA DEBI—Derewpayt— 
RESPONDENT. 


Mortgage swit—Paramount title, when may be investi- 
gated—Hindu Law—Direction for accumulalion—Dirce- 
tion not perpetual—Present gift— Bequest to wife of son 
when married, whether valid: 

The rule that the question of paramount title can- 
not be properly investigated in a nortgage suit is 
subject to exceptions. 

Where the defendant is the legal representative 
of the mortgagor, and if the property really bc- 
longed tothe mortgagor, she, the defendant, would 
be the proper person to be sued, it is open to her, 
when sued by the mortgagee upon that assump- 
tion, to seb up her own title to the morteaced 
property. ` eae 

The substance of a disposition by Will was that 
D, the eldest son of the testatrix, would take pos- 
session of the estate npon the death of the testa- 
trix, that he would get his brother S married in 
the course of 10 years, that if S married within 
this period the estate would betaken by his wifo 
but that if S did not marry within 10 years, upon 
the expiry of that period, D would sell the pro- 
perties and apply the proceeds for certain specified 
religious purposes. The Will concluded with a 
statement that D would be the executor till the 


marriage of § when his wife would succeed to tho 
office of executor : 


Held, that the true position of D w 
than that of an executor who had clearly no power 
to spend the income; ‘that he was to accumu- 
late the income for a period which might ex- 
tend to 10 years or mighé be shorter, if 8 should 
be married in the meanwhile, that this trust for 
accumulation, not being one for perpetual aecumula- 
tion, was good as there was a present gift to support 
the direction for accumulation; that the bequest to 
the wife of 8 was validin Hindu Law; and that the 
estate vested in the wife of S as soon ag she 
was married. 

Therefore, a mortgage of the estate by S before his 
marriage did not pass any title to the mortgagee, 


. Appeal from the decree of the Sub-Judge of 
Nadia, dated May 22, 1907, reversing that of 


as no higher 
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the First Munsif of Kushtea dated March 28, 
1906. 

Babus Ram Chandra Majumdar and Hara 
Kumar Mitra, for the Appellants. 

Mr. B. K. Acharya and Babu Hara Prasad 
Chatterjce, forthe Respondent. 

Judgment.—tThisisan appeal on be- 
half of the plaintiffs in a suit to enforce a 
mortgage security executed in favour of their 
father by one Sasi Bhusan Chakraburty, the 
husband of the defendant, on the 24th Jan- 
uary 1892, The loan was 1e-payable on the 
12th April 1893 and as the suit was not 
commenced till the 7th April 1905, the re- 
medy of the mortgagees is restricted to the 
mortgaged premises. The question in con- 
troversy between the parties is, whether the 
mortgage is binding upon the property in 
the hands of the defendant, who claims to 
have acquired title thereto independently of 
her husband. It may be assumed for the 
purposes of the present appeal that the pro- 
perty originally belonged to the father-in-law 
of the defendant, Ram Kumar Chakravarty. 
He made a testamentary disposition of his 
properties on the 30th October 1899 and 
died on the 19th November 1899. Under 
his Will, his widow, Umasundari, became 
absolutely entitled to the property in suit, 
On the 15th October 1891, Uma Sandari made 
a testamentary disposition of her estate and 
died shortly after. The Will was addressed 
to her eldest son, D warka Nath Chackerbutty, 
and directions were given for the disposal of 
the properties, the legal effect of which is 
now in controversy. The substance of the 
disposition was that Dwarka Nath would 
take possession of the estate upon the death 
of her mother, that he would get his brother, 
Sasi Bhusan, married in the course of 10 years, 
that if Sasi Bhusan married within this 
period the estate would be taken by his wife, 
but that if Sasi Bhusan did sot marry within 
10 years, upon the expiry of this period 
Dwarka Nath would sell the properties 
and apply the proceeds for certain speci- 
Sed religious purposes. The Will concluded 
with a statement that Dwarka Nath 
would be the executor till the marriage 
of Sasi Bhusan, when his wife would 
succeed to the office of executor. D warka 
Nath died in 1892, after Sasi Bhusan had 
executed the mortgage now insuit, Sasi 
Bhusan was married in 1893 to the defen- 
dant, Ratan Mala, who was born about the 
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year 1883. The case for the plaintiffs is that’ 
the bequest in favour of the wife of Sasi 
Bhusan was void and that Sas Bhusan suc- 
ceeded to property as upon intestacy. The 
case for the defendant is that the bequest 
in favour of the wife of Sasi Bhusan was valid, 
that Sasi Bhusan did not take any interestin 
the estate of his mother and that consequent- 
ly the mortgage executed by himis inelfec- 
tual to bind the property. The Court of first 
instance pronounced in favour of the invali- 
dity of the bequest and decreed the suit. Upon 
appeal the Subordinate Judge has reversed 
that decision, The plaintiffs have nowappealed 
to this Court. 

Before we deal with the question of the 
legal effect of the dispositions contained in 
the Will, it is necessary to state that in the 
Court below an objection appears to have 
been taken to the frame of the snit, It was 
argued, upon the authority of the decision of 
this Court in the case of Jaggeswar Dutt v. 
Bhuban Mohan Mitra (1), that the suit could 
not proceed against the defendant as she 
claimed a title paramount to that of the mort- 
gagorin the mortgaged premises. This 
objection was, in our opinion, rightly 
overruled because, as pointed out in the 
case of Bhaja Chowdhury v. Chunt Lal 
Marwari (2), the rule that the question of 
paramount title cannot be properly investi- 
gated in a mortgage suit is subject to 
exceptions. In thecase before us, the de- 
fendant is the legal representative of the 
mortgagor,and if the property really belonged 
to the mortgagor she would be the proper 
person to besued. When sued by the mortgagee 
upon the assumption, it was obviously open 
to her to setup herown title. It would be 
an idle formality to compel the mortgagee 
to institute a suit for a declaration that the 
property belonged to the mortgagor, and tt - 
stay the mortgage suit till the disposal of\, 
that litigation. We must, therefore, treat the 
suit as properly framed and deal with the 
question raised as within its scope. 

The first point which requires considera- 
tion is as to the trae position of Dwarka 
Nath. It appears to have been argued on 
behalf of the plaintiffs in the Court below 
that the testatrix intended to createa limit. 
ed interest im his favourand in support of 
this view reference was made to passages 

(1) 33 O. 425; 3 0. L. J. 208. 

(2) 5 0. L. J. 95; 11 0. W., N. 284. 
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in the Will in which it is stated that what- 
ever rights and interests the testator had, 
should be v&sted in Dwarka Nath who was 
to own and hold possession subject to the 
conditions set forth. In our opinion, the 
Will taken as a whole indicates that the 
true position of Dwarka Nath was no higher 
than that of an executor in whom the estate 
necessarily vested under section 4 of the 
Probate and Administration Act cf 1881. 
Dwarka Nath had clearly no power under 
the Will to use or spend the income 
for his own purposes. He was to accumu- 
late the income fora period which might 
extend to 10 years and might be shorter 
if Sasi Bhusan should be married in the 
meanwhile. It has been suggested before 
us that this trust for accumulation was in- 
valid, but we are not prepared to adopt 
this position as well-founded on principle. 
There was no trust for perpetual accumulation 
as would be necessarily bad. Asima Krishna 
v. Kumara Krishna (3) ; Krishna Ramani v. 
Ananda Krishna (4); Soothmoy v. Monohurrt 
(5). On the other hand, the cases of Svorjee- 
money v. Denobundo (6); Bissonauth Chunder 
v. Bama Soonderi (7), certainly indicate that 
a direction for accumulation is not necessari- 
ly bad, while in the caseof Amrito Dall v. 
Surnomoyee (8), Mr. Justice Jenkins was in- 
clined to the view that if accumulations are 
permissible, the limit must be that which 
determines~ the period during which the 
course or devolution of property can be 
directed or controlled by a testator. We are 
not- unmindful that the judgment of Mr. 
Justice Jenkins was reversed upon appeal 
on another point Amrito Lall v. Surnomon? (9), 
and the decision on appeal was affirmed by 
the Judicial Committee [Amrito Dall v. 
_ Surnomoyee (10)]. Mr. Justice Trevelyan in 
the Court of appeal conceded that a direction 
to accumulate would be valid if there was 
a present giftto supportthe direction to ac- 
cumulate. Weare, therefore, of opinion that 
the true position of Dwarka Nath was that of 
an executor and that he was directed to accu- 


mulate the income for a specified purpose, 
(8) 2 B. L. R. O. ©. J, 11. 
(4) 4 B. L. R. O. ©. J. 281. 


. (5) 12 T. A. 103. 

(6) 6 M. I. A. 526; L Ind. Jur. O. 8. SHAW. R 114, 
(7) 12 M LA. 41. 

(8) 24 ©. 589; 1 C. W. N. 345. 

(9) 25 O. 662; 2 C. W. N. 389. 

(10) 2760, 996; 40. W. N. 549; 27 L A, 128, 
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namely, for the marriage expenses of the 
son of the testator, Sasi Bhusan Chucker. 
butty. r 
The second point, which requires consider- 
is as to the alternative gifts intended 
by the testator. The Will taken as a whole 
makes it reasonably plain that the object 
of the testator was that her whole estate | 
was to be applied for religious purposes, for 
the spiritual benefit of herself and of her 
husband, except in the contingency, namely, 
if Sasi Bhusan married within 10 years, the 
estate was to vest in the wife of Sasi 
Bhusan. The question appears to have been 
argued in the Court below, whether sec- 
tion 99 of the Indian Succession Act, which is 
madeapplicable to Hindus by the Hindu Wills 
Act, is sufficient to validate these gifts. In our 
opinion, itis unnecessary to consider the effect 
of section 99, first, because neither the rule 
laid, down in the section nor the exception 
thereto really covers the case before us, 
and, secondly, because, as pointed out in the 
case of Ram Lal Sett v. Kanar Lal Sett (11), 
section 99 would be applicable only in so far as 
it did not contravene any rule of Hindu Law 
[Jairam v. Kuverbat (12); Anandrao Vinayak 
v. Administrator General(13)]. The real ques- 
tion, therefore, which arises is, whether the 
bequest is invalid under the Hinda Law. On 
behalf of the plaintiff, it has been argued 
that there was no valid bequest, becausa 
the bequest here might be in favour of a 
person not born at the death of the testator, 
On behalf of the respondent it has been 
argued that although the decision of the 
Judicial Committee in Jatindra Mohan Tagore 
v. Ganendva Mohan Tagore (14) lays down 
the rule that under the Hindu law there 
in favour of an 
unborn person, yet their Lordships re- 
cognised an exception in the case of adopt- 
ed children and indicated another possible 
exception in the following passage from their 
judgment (page 70): 

“Their Lordships, adopting and acting 
upon the clear general principle of Hindu 
Law that a donee must be in existence, 
desire not to express any opinion as to cer- 
tain exceptional cases of provisions by way 
of contract or of conditional gift on marris 


ages or other family provision for which 
(11) 12 0. 663. (12) 9 B. 491. 
(13) 20 B. 450. 
(14) Supp. Yol I, A. 47; 18 W.R. 359; 9 BLER. 337, 
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authority may be found in Hindu Law.” A 
passage indicative of such authority may be 
found inthe textof Vyasa and the comments 
thereon by Jagannath inhis Digest (trans- 
lated by Colebrooke, Book II, Chapter IV 
section 2, paragraph 80). Reference may 
also be made to paragraphs 49 to 52 which 
treat of valid irrevocable gifts. Irom this 
point of view, no question can really arise 
as to the invalidity of the bequest which 
may also be supported from another point of 
view. The decision of their Lordships of 
the Judicial Committee in the case of 
Bu Motivahu v. Bai Mamoobai Bai (15) 
shows that although the English Law of 
powers is not to be applied generally to 
Hinda Wills, yeta gift by a Hindu testator 
of a power of disposition by Will over his 
estate is valid, and a gift to an appointee 
jn exercise of such power of appointment 
will be good, if he bea person in existence 
at the death of the testator. [See also 
Jarerbai v. Kablibad (16) and Yetht Rajulu v. 
Mukunthu (17). There can be no contro- 
versy here thatif Sasi Bhusan had been 
married in the life-time of the testator to 
the defendant, a bequest in favour of the 
daughter-in-law would have been good; the 
only difference, which the Will made in sub- 
stance, was that Dwarka Nath was autho- 
rized to effectuate the intention of the 
testator and the estate vested in the defen- 
dent as soon asshe was married, although 
it could not vest in her so long as she was 
a persona incerta. In our opinion, there 
was a valid bequest, and Sasi Bhusan 
never acquired any interest in the property. 

The result, therefore, is that the decree 
made by the Court below must be affirmed and 
this appeal dismissed with costs. 


Appeal dismissed. 


(15) 241. A, 78; 21 B. 709. 
(16) 16 B. 492. 
(17) 28 M. 363; 15 M. L. J. 299, 
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CALCUTTA HIGH COURT. 

Crviu Ruce No. 8694 or 1919. 
September 1, 19104 

Present: —Mr. Justice Mookerjee and 

Mr, Justice Teunon. 

NOBIN 1)AS—Derrxpayr— 

PETITIONER 
versus 
KAILASH CHANDRA DEY— PLAINTIFF — 
Opposite PARTY. 

Specific Relief Act (I of 1877), s. 9—Dispossession— 
Pessession through tenant—Possessory suit, whether lies 
at landlord's instance, 

A landlord holding possession through a tenant 
can bring a suit under section 9 of the Spe- 
cific Relief Act to recover possession of land 
of which he has been dispossessed by tho act. of 
a third party. 

Bindu Bashini Chaudhurani v. 
Chaudhurani, 13 ©. W. N. 808; 
and Jagannath Charry v. Rema 
followed. 

Bindu Bashtni Chaudhurani v. Srimati Jahnaui 
Chaudhurani, 13 0. W. N. 307 note; 1 Ind. Cas. 
151 and Janki Nath Roy Chowdhury v. Dinumoni 
Chaudhurani, 18 C. W. N. 305; 1 Ind. Cas. 152, rc- 
ferred ta. 

Tarini Mohun Mozumdar v. Gunga Prasad Chucker- 
butiy, 14 C. 649; Sonatun Shame v. Sheikh Helim, 6 
C. W.N. 616 and Fadu Jhala v. Gour Mohan Jhula, 19 
C. 544 (F. B.), distinguished. 

Rule against the order of the Munsif of 
Basirhat, dated July 23, 1910. 

Babus Sarat Chandra Ghosh and Biraj 
Mohan Mazumdar, for the Petitioner. 

Babus Surendra Chandra Sen and Monmotho 
Nath Mukherjee, for the Opposite Party. 

Judgment.—wWe are invited in this 
Rule to seb aside a decree made under sec- 
tion 9 of the Specific Relief Act on the 
ground that it has been made without 
jurisdiction, inasmuch as that provision of 
the statute had no application to the circum- 
stances of the case. 

The facts. so far as they are necessary to 
state them for the purposesofthe present 
decision, may be briefly narrated. One 
Nabin was the tenant of the disputed land. 
He executed a usufructuary mortgage in 
favour of the plaintiff and placed him in 
possession. The plaintiff thereupon settled 
the land with tenants. The latter were 
evicted by the defendant, it is alleged, at 
the superior landlord of 
Nabin. The tenants thereupon relinquish- 
ed the land im favour of the plaintiff. The 
plaintiff then brought this action under 
section 9 of the Specific Relief Act for re- 
covery of possession upon the allegation 


Srimate Jahnavt 
1 Ind. Cas. 150, 
” Rayer, 28 M. 238, 
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that he had been dispossessed within the 
meaning of®that section within a period 
of six months antecedent to the suit. The 
qnestion in controversy between the parties is 
whether, in the events which have 
happened, the plaintiff was dispossessed 
within the meaning of section 9 of Act 
I of 1877. 

It has been argued on behalf of the de. 
fendants-petitioners that as the plaintiff was 
admittedly notin physical possession of the 
land, but held possession through his 
tenants, he cannot be said to have been 
dispossessed within the meaning of section 9 
of the Specific Relief Act. In support of 
this proposition, reliance has been placed 
upon the cases of Tarini Mohun Mozwmdar 
' y, Gunga Prosad (1); Sonatun Shome v. 
Sheikh Helim (2) and Fadu Jhala v, Gour 
Mohun Jhala (8). On behalf of the plaintiff, 
it has been argued, on the other band, 
that he wasin possession of the land through 
his tenants and as these tenants were evict- 
ed and subsequently relinquished the land 
in his favour, he has been dispossessed and 
is entitled to maintain a possessory suit. 
In support of this position reliance has been 
placed upon the cases of Bindu Bashini 
Chaudhurant v. rimati Jahnavi Ohaudhurant 
(4) and Jagannatha Charry v Rama Rayer 
(5). Before we determine which of these 
contentions should prevail, we may observe 
that the expression “possession” is not de- 
fined in the Specific Relief Act. The ques- 
tion, therefore, arises whether we should 
put a restricted interpretation upon the 
term “dispossessed” aud apply it only to 
cases in which a person in actual posses- 
sion of land has been evicted therefrom. In 
our opinion, there is no good reason why 
this narrow construction should be pat upon 
the expression “dispossessed”. In the case 
before us, the plaintiff was originally in ac- 
tual possession of the land. He was at that 
stage entitled to use the property in any way 
he chose. He settled the land with tenants. 
The result was, not that he was deprived 
of his possession, but that the mode in 
which he held possession of the property 
was altered. His tenants came into physi- 


cal possession ofthe land anã he held pəs- 
(1) 14 0. 649. 
(2) 6 ©. W. N. 616. 
(3) 19 C. 544 (P. B.) 
(4) 18 C. W. N. 303; 1 Ind. Cas. 150. 
(5) 28 M, 238. 
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session thereafter by receipt of rent from 
them. When, therefore, his tenants were 
forcibly ejected from the land by the defend- 
ants, it may reasonably be held that he also 
was dispossessed. The case before us is 
further strengthened by the additional fact 
that the tenants, after they had been evict- 
ed, relinquished theland in favour of the 
plaintiff so that the plaintiff thereafter be- 
came entitled to have physical possession 
of theland. Under these circumstances, we 
hold that the plaintiff was dispossessed 
within the meaning of section9 of the 
Specific Relief Act when his tenants were 
evicted from the land by the defendant. 
The view we take is supported by the decision 
of this Courtin the case of Bindu Bashind 
Chaudhuranit v. Srimaté Jahnawi Chaudhurant 
(4) and by the decision of the learned 
Judges of the Madras High Court in 
Jagannatha Charry v. Rama Rayer (5). It 
has been suggested, however, on behalf of 
the defendants that there is really a conflict 
of judicial decisions on this point. It may be 
conceded that at first sight some of the deci- 
sions to which reference has been made may 
seem difficult to reconcile; but upon a 
closer examination of the judgments they 
appear to be distinguishable. In the case 
of Tarini Mohan Mojumdar v. Gunga Prosad 
Ohuckerbutty (1), the tenant in actual posses- 
sion of the land had not been evicted, al- 
though he was a tenant under the plaintiff; 
he attorned in favour of another person and 
refused to pay rent to his landlord. The 
landlord sued to recover possession from the 
rival claimant who had accepted a gabuliat 
from the tenant. Jt was held by this Court 
under these circumstances that the refusal on 
the part of the tenant to pay rent to his 
landlord and the attornment by him to the 
rival claimant did not constitute disposses- 
sion of the plaintiff within the meaning of 
section 9 of the Specific Relief Act. This 
view is obviously sound in principle. The 
tenant was throughout in occupation of the 
land; no doubt, he denied the title of his 
landlord and attorned to a stranger; but, 
plainly, that could not be treated as dispos- 
session of the landlord by the rival claim- 
ant. The case of Sonatan Shome v. Shetkh 
Helim (2), is, also, distinguishable on two 
grounds. In the first place, itis obvious on 
an examination of the judgment that the 
. decision was based upon the admission of the 
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learned Vakil for the petitioner that even 
though the tenant may have been evicted 
from a parcel of land, that could not be 
treated as dispossession of his landlord suf- 
cient to sustain an action under section 9 
of the Specific Relief Act. In the second 
place, it does not appear that the tenancy 
~had terminated before the suit under sec- 
tion 9 was commenced. On the other hand, 
so far as we can gather from the judgment, 
the suggestion was that the tenant had col- 
luded with the rival claimant. If so, at 
the time when the action under section 9 
was commenced, the tenancy might justly 
be treated as still existing, and this might 
justify the conclusion that a possessory suit 
was not maintainable. The case of Fadu 
Jhala v. Gour Mohan Jhala (8) admittedly 
does not touch the question raised before us. 
There are some observations by one of the 
learned Judges at page571 of the report 
which may apparently assist the contention 
of the petitioners, but’ we are not prepared 
to accept those observations as embodying an 
actual decision of the question before us. 
There are two other cases also, to which re- 
ference was made namely, Bindu Bashint 
Chaudhurant v. Srimatt Jahnavi Chaudhurant 
(6) and Janki Nath Rat Chowdhury v. 
Dinamont Chewdhurani (7), but the question 
although raised there, was not actually de- 
cided. Upona review then of the author- 
ities, we must hold that the view we take 
is not only well-founded on principle, but is 
also not opposed to any actual decision of 
this Court. 
The result is that this Rule is discharged 
with costs. We assessthe hearing fee at two 
gold mohurs, 


Rule discharged. 
. N. 307 (note); 1 Ind. Cas, 151. 
W. N. 805; 1 Ind. Cas, 152. 
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ALLAHABAD HIGH COURT. 
FULL BENCH, 

Execution First Civin Arprat No. 333 

or 1909. ; 

August 5, 1910. 
Present:—Sir John Stanley, Kr., 
Chief Justice, Mr. Justice Banerji and 
Mr. Justice Chamier. 

ABDUL MAJID—JUDGMENT-DEBTOR— 
APPELLANT 
versus 
JAWAHIR LAL— DECREE-KOLDER— 

RESPONDENT. n 

Limitation Act (XV of 1877), Sch. II. arts. 178, 180. 
~—Ezecution—Order of the Privy Council dismissing an 
appeal for want of prosecution—Afirmance of decree of 
the Court below—Limitation—Civil Procedure Code 
(Act XIV of 1882), s. 596—Transfer of Property Act, 
-(IV of 1882), s. 89—Application for an order absolute— 
Application for execution. 

An order of the Privy Council dismissing an appeal 
for want of prosecution is an order aftirming the 
decree of the Court below within the meaning of 
section 596 of the Code of Civil Procedure, 1882, and 
an application for execution of that order is governed 
by twelve years’ limitation as provided for in article 
180 of the second Schedule of the Limitation Act, 1877. 

Pitts v. La Fontain, (1881) 6 A.C. 482; 50 L. J. P. 
C.8;43 L. T. 519; Lachman Persad Singh v. Kishan 
Proshad Singh, 8 C. 218;10 ©. L. R. 425, Bani Rai v. 
Ram Lakhan, 20 A. 367, Tassadug Rasul Khan v. Kashi 
Ram, 5 Bom. L. R. 100; 30 I.A. 35, 25 A. 109; referred 
to and followed. 

Bipro Dass Gossain v. Chander Seeker Bhuttacharjee, 
TW. RB. 521; B. L. R. Supp. Vol. 718; 2 Ind. Jur. 
(N. s.) 248, distinguished. 

An application for an order absolute for sale under 
section 89 of the Transfer of Property Act is an 
application in execution, 

Oudh Bihari Lal v. Nageshar Lal, 
followed. 

First appeal from a decree of the Subor- 
dinate Judge of Allahabad. 

Mr. J. N. Chaudheri (with him Dr. 9, 0, 
Banerji and Mr. L. M. Banerji), for the Appel- 
lant. 

The Hon’ble Mr. Sunder Lal (with him Mr. 
Rahmatullah), for the Respondent. 


Judgment. 


Stanley, C, J—The facts of this case, SO 
far as it is necessary to state them for the 
purposes of this appeal, are these:—A decree 
for sale was passed under section 88 of the 
Transfer of Property Act against several sets 
of defendantseon the 12th of May, 1890, 
by the Court ofthe Subordinate Judge of 
Allahabad. According to that decree a sum 
of Rs. 11,751-15-9 was directed to be paid 
by the appellant Abdul Majid, one of the 


13 A, 278, 


Vol. VI] 
ABDUL MAJID V, JAWAHTR LAL. . 


‘judgment-debtors. He appealed from this 
decree to this Court and his appeal was dis- 
missed on the Sth of April, 1893. He ap- 
plied for and obtained leave to appeal to Her 
Late Majesty in Council. No steps, however, 

` were taken to prosecute the appeal and it 
was dismissed for default of prosecution by 

the Privy Council on the 13th of May, 1901, 
The order of dismissal runs in these terms:— 
“Their Lordships of the Committee in 
obedience to the said order in Council have 
proceeded to take into consideration the ap- 
peal of Chaudhri Abdul Majid, appellant, 
and Thakur Prasad, Kanhaiya Lal and 
Juwahir Lal respondents from a decree of tle 
High Court of Judicature for the North- 
Western Provinces and having called on tke 
appellant to show causé why the said appeal 
should not be dismissed for non-prosecution, 
no effectual steps having been taken to set 
down the same for hearing, their Lordships 
do this day humbly agree to recommend to 
Your Majesty the dismissal of this appeal 
for non-prosecution.” An order was sub- 
sequently passed in these terms:—' His 

Majesty having taken the said report into 
consideration was pleased by and with the 

advice of His Privy Council to approve 

thereof and to order as it is hereby ordered 
that the said appeal be andthe same is 
hereby dismissed for non-prosecution, where- 
of the Judges of the High Court of Judica- 
ture for the North-Western Provinces at 

Allahabad for the time being and all other 

persons whom it may concern are to take 

nolice and govern themselves accordingly.” 

On the 14th of November, 1904, an applica- 

- tion was made tothe High Court by the de- 
cree-holder, Jawahir Lal, for an order abso- 

lute against Abdul Majid. An objection was 

taken to this application by the judgment- 
debtor an the ground that it was barred by 
limitation and on the further ground that 
the procedure enjoined by section 610 of the 
Code of Civil Procedure of 1882, had not 
been followed. On the latter ground the 
objection was allowed. The decree-holder 
then on the llth of June, 1906, applied to 
this Court under section 610, and an order 
was passed to this effect:—‘Let the order 
be sent down to the Court beloy for necessary 
execution according to law.” The decree- 
holder then applied for a decree absolute under 
Order XXXIV Rule 5 of Act V of 1908. 


This application was met by the objection on 
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behalf of the judgment-debtor that the ap- 
plication was barred by limitation; that the 
only decree which was capable of execution 
was the decree of the High Court passed on 
the 8th of April, 1893; that the order of 
their Lordships of the Privy Council did not 
affirm that decree but merely dismissed the 
appeal for want of prosecution; and that there 
was no order or decree of the Privy Conncil 
which was capable of execution, 

If this contention be correct, then the ap- 
plication for execution is barred by article 
178 or 179 of the second Schedule to Act XV 
of 1877, corresponding to article 181 or 
182 of Act IK of 1508. If, onthe other 
hand, the order of the Privy Council is an 
order which can be executed, the applica- 
tion of the decree-holder is governed by article 
180 of Act XV of 1877, corresponding to 
article 183 of Act IX of 1908. This last men- 
tioned article provides a period of 12 years 
within which an order of His Majesty in 
Council may be enforced. If the order of His 
Majesty of the 13th of May, 1901, is treated as 
an affirmance of the decree of this Court, it 
seems to me that it is the decree or order of 
the final Court of Appeal and is an order 
which can be executed, and as 12 years 
have not elapsed since the date of that order, 
the application of the creditor is not barred 
by limitation. “The question is not without 
authority. In Pitts v. La Fontaine (1), it was 
held by their Lordships of the Privy Council 
that when a decision of the Judicial Com- 
mittee has been reported and sanctioned and 
embodied in an order of Council, it becomes 
the decree or order of the final Court of 
Appeal, and it is the duty ofevery sub- 
ordinate tribunal to whom the order is ad. 
dressed to carry it into execution. 

In Lachmun Persad Singh v. Kishen Persad 
Singh (2), it was held by a Full Bench of 
the Calcutta High Court, on a reference by 
Mitter and Maclean, JJ., that although an 
order of Her late Majesty in Council only 
confirms a decree of the Court below, that 
order is the paramount decision in the suit 
and any application to enforce it is in point 
of law an application to execute the order 
and not the decree which it confirmed. The 
question before the Court in that case was 
whether article 179 or article 180 of Schedule 


(1) (1881) L. R. 6 A. O. 482; 50 L. J. P, O, 8; 43 
"(2) 8 O, 218; 100. L. R.,425. 
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IL of Act XV of 1877 governed an applica- 
tion to enforce an order of Her Majesty in 
Council, affirming a decree of the High Court 
on its appellate side. Garth, C. J., who 
delivered the judgment of the Court observed: 
_ “Although an order of Her Majesty in Council 
may confirm the d:cree of the Court below 
that order is undoubtedly the paramount deci- 
sion in the suit and any application to en- 
force itis in point of law an application to 
execute the order and not the decree which 
it confirmed.” Then he observes that before 
the decree-holder “can obtain execution he 
must apply to the High Court under section 
610 of the Code to transmit the order of 
Her Majesty to the Court whose duty it is 
to issue execution and itis clear from the 
language of that section that the Court to 
which the order is transmitted has to exe- 
cute not its own decree but the order 
itself. If this were not so, there wouid 
seem no necessity for applying to the High 
Court at all.” 

In that case, it will be observed, the order 
of the Privy Council affirmed the decree of 
the High Court and it may be said that 
there was no such affirmance of the decree 
of the High Court in the present case. This 
I think is notso. The dismissal of the judg- 
ment-debtor’s appeal for want of prosecution 
must, I think, be treated as an affirmance of 
the decree of the High Court. 


The question whether the dismissal of an 
appeal for want of prosecution was a decree 
affirming the decision of the Court immedi- 
ately below, within the meaning of section 
596 of-the. former Code of Civil Procedure 
was considered in the case of Bent Rai v, 
Ram Lakhan (8). That, section falls with- 
jn Chapter XLV which treats of appeals 
to His Majesty in Council, and .it prescribes 
the requirements for such an appeal, and, 
amongst others, enjoins that where the dec- 
ree appealed from affirms the decision of the 
Court immediately below the Court passing 
such decree, the appeal must involve some 
substantial question of law. My brothers 
Knox and Banerji, held that a decree dis- 
missing an appeal for want of prosecution 
was a decree affirming the decision of the 
Court immediately below, within the mean- 
“ing of section 596. 

The decision of the Privy Council in 
(3) 20 A. 867. 
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Tassaduk Rasul Khan v. Kashi Ram (4) lends 
support to the view taken in the last men- 
tioned case. In that case a preliminary ob- 
jection was taken on behalf of the raspond- 
ents to the hearing of an appeal before 
their Lordships on the ground that the 
order giving leave to appeal was not in ac- 
cordance with the Code of Civil Procedure. 
The suit in that case was for specific per- 
formance of an agreement and the Court 
below had decreecl specific performance. On 
appeal the only order of the appellate Court 
was in these terms:— It is ordered and dec- 
reed that this appeal be dismissed and the 
respondents’ costs of this appeal are to be 
paid by appellant.” It was held ‘that in 
order to “affirm the decision of the Court 
below” within the meaning of section 596, 
it is sufficient for the appellate Court to 
affirm the decree. It need not also affirm 
the grounds of fact on which the judgment 
was passed, and that where the decree of the 
appellate Court was that the appeal be dis- 
missed, but the reasons given were not the 
same as thosa of the lower Court in respect 
of some matters of fact, the appellate Court 
by the dismissal affirmed the decision of 
the lower Court within the meaning of the 
section. This decision appears to me to lend 
strong support to the argument addressed to 
us on behalf of the respondent, that the dis- 
missal of an appeal operates as an affirmance 
of the decree of the Court from which the 
appeal is preferred, and it is immaterial on 
what grounds it is dismissed. It seems to me, 
therefore, that we ought to treat the order of 
His Majesty in Council as the final order in 
the litigation and the order which alone is 
capable of enforcement. 

I would, therefore, dismiss the appeal. 

Banerji, J.—'The question to be determined 
in this appeal is whether the applieation of 
the respondent for an order absolute for 
sale under section 89 of the Transfer of Pro- 
perty Act is barred by limitation, as contend- 
ed by the appellant. 

This decree under section 88 of the Act was 
passed by the Court of first instance on the 
12th of May, 1890, and was affirmed by this 
Court on the Sth of April, 1898. The ap- 
pellant preferged an appeal to His Majesty in 
Council, allowed it to remain pending till the 
13th of May, 1901, when it was dismissed for 


non-prosecution ” no effectual steps having 
(4) 25 A, 109; 5 Bom. L. R. 100; 30 I. A. 35. 
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been taken by theappellant for its hearing. 
After the dispa@sal of the appeal to the Privy 
Council the respondent applied for an order 
absolute for sale onthe 14th of November, 
1904, but it was dismissed on the objection of 
the appellant on the ground that the provi- 
sions of section 610 of Act XIV of 1882, 
had not been complied with. On the lith 
of June, 1909, the application which has given 
rise to this appeal was presented. Itis urged 
that the application is time-barred under 
article 178 of Schedule IL to Act XV of 
1877, 

It was held by a Full Bench of this Court 
in Oudh Behari Dal v. Nageshar Lal (5) that 
an application for anorder absolute for sale 
under section £9 of the Transfer of Property 
Act is an application in execution, This will 
apparently not be so under Act No. V of 1908 
(the present Code of Civil Procedure) as 
Order XXXIV, Rule 5 declares that what was 
an order absolute for sale under section 89 of 
the Transfer of Property Act is the final decree 
in the suit. However, as Order XXXIV does 
not apply to this case, we must, in accordance 
with the ruling of the Full Bench, hold the 
presentapplication to be an application in 
execution, and we must consider what article 
of Schedule II of the Limitation Act applies 
to it. 

Article 178 applies if there is no other 
article in the schedule which governs the 
application. Itis urged on behalf of the re- 
spondent that article 180 of Schedule TI to Act 
XV of 1877, to which article 183, Schedule I 
to Act IX of 1908 corresponds, is applicable. 
Article 180 provides a limitation of 12 years 
for an application to enforce, among other 
orders ete., an order of Her Majesty in 


~ uncil.” We have to determine whether the 


order which the respondent seeks to enforce 
is an order of His Majesty in Council within 
the meaning and intention of the article. 
When a decision of their Lordships of the 
Privy Council “has been reported to His 
Majesty and has been sanctioned and em- 
bodied in an order of His Majesty in Council” 
jt becomes the order of His Majesty and the 
final-order in the case which a Court is to 
carry into effect. This order is not a decree but 
it is the order of His Majesty and as 8uch has 
to be enforced. In this case their Lordships 
of the Privy Council made a report to His 


Majesty and recommended “the dismissal of 
(5) 13 A. 278. ; 
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the appeal for non-prosecution.” This report 
was taken into consideration by His Majesty 
and was approved of and it was ordered that 
the “appeal be and the same is hereby dis- 
missed for non-prosecution.” This order of 
His Majesty is the final order in the cause 
andis the order which must be enforced. 
The necessary effect of an order dismissing an 
appeal from the decree of a subordinate Court 
is an affirmance of that decree. Therefore, when 
an appeal to His Majesty in Council is dis- 
missed, the necessary result is that the decree 
of the Court below is affirmed, whatever the 
reason for the dismissal may be. Ib was held 
in Beni Raiv.Ram Lakhan Rai (3) that a 
decree of the High Court dismissing an appeal 
for want of prosecution was a decree affirming 
the decision of the Court below. I was a 
party to this ruling and I see no reason to 
alter the opinion therein expressed. To the 
same effect is the decision of their Lordships of 
the Privy Council in Tassadugq Rasul Khan v, 
Kashi Ram (4), referred to in the judgment of 
learned Chief Justice, In that case the decree 
of the appellate Court was, asthe report of 
the case shows, “that the appeal should be 
dismissed with costs.” It was held that the 
appellate Court affirmed the decision of the 
lower Court. The principle of these cases 
applies to the present case, and applying that 
principle, it cannot but be held that the order 
of His Majesty dismissing the appellant's 
appeal affirmed the decree of this Court. The 
learned Advocate for the appellant placed 
great reliance on certain observations made 
by Sir Barnes Peacock, C. J., in his judgment 
Seekur 
Bhitacharjee (6). That case is, in my opinion, 
distinguishable. There the question was as 
to the meaning to be placed on the provision 
of section 20 of Act XIV of 1859 and no 
question arose as to the effect of an order of 
His Majesty dismissing an appeal. For the 
above reasons, I agree with the learned Chief 
Justice in holding that the respondent's 
application is governed by article 180 of 
Schedule II, Act XV of 1877, and is not 
time-barred. I also would dismiss the appeal. 

Chamier, J.—T concur, 

By tee Court.—The order of the Court 
is that the appeal be dismissed with costs. 


Appeal dismissed. 
_ (6) 7 W. R. 521; B. L. R. Supp. Vol. 718; 2 Ind. 
Jur. (x. 8.) 248. 
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(s. © 7 A. L. J. 1022) 
ALLAHABAD HIGH COURT. 
Seconp Civin Appean No, 331 or 1910. 
July 27, 1910. 

Present:—Sir John Stanley, Kr., Chief Justice, 
and Mr, Justice Banerji. _ 

LALJI DISIR AND OTSERS—PLAINTIFFS— 
APPELLANTS 

versus 2 
JAGGU TIWARI AND ANOTHER-— DAFENDANTS 


— RESPONDENTS. 

Pre-emption—Wajib-ul-arz—Construction— Intikal— 
Perpetual lease—Sale. 

The Wajib-ul-arz of a village contained the following 
provisions: “Whenever any co-sharer transfers 
(intiqal) his shave (hakkiat) in any mahal, he shall 
transfer it first to noar co-sharer and after that to 
remote co-sharer in his patti etc.” A porpetual lease 
of a certain share was executed in favony of a stran- 
ger: Held, that the perpetual lease was a transfer 
within the meaning of the word ‘intikal’ as contained 
in the Wajib-wl-az. . 

_ Jagdam Sahai v. Mahabir Prasad, 28 A. 60; 2 A.L.J. 
482; A. W. N. (1903) 190, referred to. 

A perpetual lease executed in consideration of a 
gubstantial sum as premium reserving only a nominal 
ront is in reality a sale. 

Ahmed Ali Khan v. Ahmed,(1886) N. W. P. H. C. R. 
101, referred to. 

Second appeal from a decree of the Officiat- 
ing District Judge of Ghazipur, 

Mr, M. L. Agarwala, for the Appellants. 

Mr. Govind Praskad, for the Respondents. 

Judgment. —This appeal arises out 
of a pre-emption suit. The defendant 
Hazari executed in favour of the defendant 
Jaggu a perpetual lease which purports to be 
a lease of a share in Manga Bichhanpur, 
District Ghazipur, at any early rent or 
Rs. 5-14-6 on payment of a fine of 
Rs. 1,486. The plaintiffs who are share- 
holdersin the village claim the right to pre- 
empt this transaction relying on a custom pre- 
yailing in the village and recorded in the 
Wajib-ul-avz of the village. The custom is 
that “whenever any co-sharer transfers 
(intigal) his share (hakkiat) in any «mahal, he 
shall transfer ib first to near co-sharer and 
after that to a remote co-sharer in his patti 
ete.” The plaintiffs claim the right to pre- 
empt the transfer made to the defendant 
Jaggu on the allegation that itis a transfer 
within the meaning of the Wojib-ul arz. The 
Court of first instance decreed the plain- 
tiffs’ claim but upon appeal the learned 
District Judge reversed the decision of the 
Court below on the ground that the transac- 
tion carried ont by the document of the 14th 
May, 1909, was not a transfer within the 
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meaning of the word ‘transfer’ as used in 
the Wajib-wl-arz. In his juigment he says 
the oral evidence shows, “that they (7. e., the 
parties) intended to effect a sale but for 
fear of pre-emption they changed their minds 
and effected the transfer by a lease. This is 
not sufficient to change what is a lease into 
a sale,” and, later on, they, the parties, were 
within their rights, if they adopted this 
device to defeat the claim of the pre-emptor.” 
The decision of the learned District Judge is 
impugned ‘in this second appeal and we have 
to determine whether or not the so-called lease 
of 14th May 1909, is a transfer (¢nfgial) by 
the defendant Hazariof his interest in the 
village to the defendant Jaggu. The word 
intiqal is, itis to be noted, a word of very wide 
signification and covers all kinds of transfers, 
See Jagdam Sahat v. Mahabir Prasad (1). 
The lease purporls to create a perpetual 
interest reserving merely a nominal rent and 
was granted by Hazari in consideration of the 
payment of the substantial fine of Rs. 1,436. 
There can be little doubt that this- transac- 
tion was entered into with a view to defeat the 
rights of pre-emptors and that the transac- 
tion was in realityasale. A similar question 
came up for decision before a Bench of this > 
Court inthe case of Ahmed Ali Kaan v.- 
Ahmed (2). That was also a suit 
for pre-emption, A tsufructuary lease was 
executed by co-sharers in a village for a 
term of 8 years with a provision that the 
lessees should remain in possession during its 
term and on its expiration should surren- 
der the lands making no demand for the 
money advanced by them to the lessors ete. 
The plaintiffs claimed a right to pre-empt this 
transaction relying upon the provision of the 
Wajtb-ul-arz of the village to the effect thee | 
in all cases of transfer by sale ete., the co- 
sharers would have a preferential right to 
the same. It was held by Spankie and 
Turnbull, JJ., that the co-sharers were entitl- 
ed by right of pre-emption to take over 
the usufructuary lease. In the course of 
their judgment the learned Judges ob- 
serve: “We do not think it necessary to 
determine here whether this transaction 
be, strictly speaking, a mortgage or not. The 
terms of the administration paper are that 
in cases of transfer by “sale etc.’ a preferen- 
tial claim may be raised,” and later on they 


(1) 28 A. €0;2A.L. J. 482; A. WENG (1905) 190, 
(2) (1866) N, W. P. H.C, R. 101, 
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observe:—“In our opinion we should rather 
regard the object, for which prohibitions 
against transfer are madein the administration 
papers of village communities. The object 
clearly is to keep out strangers and to retain 
the property in the hands of the brotherhood: 
a transfer of proprietary right fora term of 8 
years toa stranger may be as mischievous to 
the brotherhood as a mortgage for the same or 
alonger term. In this point of view an 
usufructuary lease for 8 years is as much a 
transfer, a8 a mortgage for the same term; 
and if the condition of the administration 
paper includes all transfers permanent and 
temporary which we hold it to do, then co- 
sharers have a preferential right over a 
stranger.” The principle of this ruling 
applies to this case. In fact the case before 
us isa stronger case, inasmuch as here the 
possession of the property is given over to a 
stranger in perpetuity subject to the payment 
of a merely nominal rent. For these reasons 
we are of opinion that the Court of first in- 
stance was right in the conclusion ab which it 
arrived. We, therefore, set aside the decree of 
the lower appellate Court and restore the 
decree of the Court of first instance with costs 
of this appeal and also the costs of the lower 
appellate Court. We extend the time for 
payment of the price for three months from 
this date. 


Appeul decreed, 





(a. ©. 87 C. 671.) 
CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 111 or 1910. 
March 17, 1910. 
Presext:—~Mr. Justice Stephen and 
Mr. Justice Carnduff. 
NILMANI GHATAK—Accussp— 
PETITIONER 
TONSUS 
EMPEROR—Opposite PARTY, 
Bengal Local Self-government Act (III B. O. of 
1885), s 140—Bye-law—Erection of fence—Slope of 
voad-—Encroachment not impeding passage along road 
—Continuing offence-——Daily fine. 

Abye-law passed by a District Board ran thus: 
“No person shall encroach on any part of a road, its 
slopes or side-ditches by placing a fence thereon ”: 

Held, that the bye-law was not confined to cases in 
which the encroachment impeded the passage along 
the highway. 

Held, also, that, although the Board had no pro- 
prietary right in the road and its rights were confined 
to maintaining the road, it was empowered to make 
bye-laws for the purpose. 


=> 
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A daily fine imposed in respect of a contioning 
offence which may be committed after the date of the 
proceeding in which ib was imposed, is illogal. 


Rule against the orderof the Deputy Magis- 
trate of Maldah, dated December 30, 1909, 
sentencing the petitioner to a fine of Rs. 10 
and directing him to remove a fence within 7 
days, and in default to a daily fine of Rs. 2 
until compliance with the order within the 
next fifteen days. ` 

Mr. Chaudhri and Babu Jogendra Nath 
Mukherjee, for the Petitioner. 

Babus Dasarathi Sanyal and Debendra 
Narain Bhattacharjee, for the Opposite Party. 

Judgment.—The petitioner in this 
case has been convicted of an offence under a 
bye-law made under section 140 of the Bengal 
Local Self-government Act, 1885. He has 
been fined in respect of a continuing offence. 
The bye-law on which the proceedings are 
based, is that, “no person shall damage or 
encroach on any part of a road, its slopes or 
side-ditches by,” among other things, “plac- 
ing a fence thereon.” 


We have granted a rule to show cause 
why the conviction of the petitioner should 
not be set aside on the ground that the 
land alleged to have been encroached on 
is not such a road or road-side land or slope 
asis contemplated by the Act and the bye- 
laws framed thereunder. 


The question of fact, which the Court 
below has decided, is whether the fonce, which 
has admittedly been constructed, stands on 
the slope of the Rajmehal road. Reviewing a 
considerable body of evidence with apparently 
considerable discretion, the Court has foand 
that the present fencing stands on the Dis- 
trict Board road-side land, and has added a 
farther direction which is immaterial to the 
present purpose. On considering the facts on 
which this finding is based, and on looking at 
the evidence on the record, we see no reason 
at all to differ from this view of the case. 

It is argued before us that the bye-law 
must be considered as confined to cases in 
which the encroachment impedes the passage 
along the highway. We eannot find any 
authority in the Act or in the bye-law for 
any such view, and such a view is certainly 
contrary to the plainterms in which the bye- 
law is expressed. It may be taken for the 
present purpose as admitted that the Dis- 
trict Board has no proprietary right in the 
roadpr in theland or which its slopes or 


932 
KOXAI SARDAR V. MELAR KHAN. 


side-ditches stand, and. that its rights are 
confined, for the purpose of this case, to 
maintaining the road. It is, however, 
empowered to make bye-laws for this purpose. 
It has made a bye-law which prohibits any 
encroachment on the slope of a road, and 
the validity of that bye-law is nob now in 
question. Consequently, any such encroach- 
ment as this is held, on good evidence, to be 
an offence. ; 

The result is that the conviction cannot 
be disturbed. The fine imposed in respect of 
the continuing offence, which may be com- 
mitted after the date of the proceeding, is, 
however, illegal, and consequently this much 
of the sentence is seb aside; otherwise the rule 


is discharged. 
Rule discharged. 


(s. c. 87 C. 680.) 

CALCUTTA HIGH COURT. 
Cerwinan Rererence No. 52 or 1910. 
April 21, 1910. 

Present:—Mr. Justice Harington and 

Mr. Justice Holmwood, : 
KOKAI SARDAR AND OTHERS —ACCOSED — 
PETITIONERS 
VETSHS 
MEHAR KHAN—-COMPLAINANT—OPPOSITE 
Party. 

Criminal Procedure Code (Act V of 1893), s. 403— 
Acquitial—Acquittal of some of co-accused— Whether 
forms bar to trial of others. 

Twenty persons were charged with offences under 
sections 148, 326 and 302 ofthe Indian Penal Code, 
three of them were triod before the Sessions Judge, 
who disbelicved the evidence and expressed an opinion 
that the facts and cireumstances suggested to him 
a very strong doubt as to the truth of the story, and 
came to the conclusion that the deceased met with his 
death under different circumstances. One of tho 
assessors thought that the case was satisfactorily 
proved. The Sessions Judge acquitted the three 
accused. Subsequently six persons alloged to have 
been implicated in the transaction were put upon 
their trial: 

Held, that there was no provision of law which 
rendered the prosecution of these persons illegal. The 
High Court under the circumstances did not set 
aside the order of the Magistrate which directed 
their prosecution, 

Bishun Das Ghosh v. King-Emperor, TC. W. N. 


_ 498, distinguished. 
Reference by the Sessions Judge of Farid- 
pur dated March 3, 1910. 
Mr. Chaudhriand-Babu Hara Kumar Mitter, 
for the Complainant, f 
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Mr, Morrison and Maulvi Nw -ud-din Ahmed, 
for the Accused. é 
Judgment.—This isa reference by 
the learned Sessions Judge of Faridpore. He 
has referred to us an order of the District 
Magistrate, dated the Sth October last, direct- 
ing the prosecution of the petitioners ‘in order 
that that order may be reversed. The grounds 
on which this Court is applied to are as 
follows:—It appears that ene Golam Imam and 
19 others were charged with offences under 
sections 148, 326 and 302. Three of these 
persons were placed on their trial and acquif- 
ted. Six of the persons alleged to be impli- 
cated in the transaction ran away, and out 
of these six, five appear now to have been 
captured and are the petitioners in the pre- 
sent reference, and the ground on which we 
are asked to interfere with the order of the 
District Magistrate is this: that the Sessions 
Judge having disbelieved the evidence in the 
case brought ‘against the three persons who 
have been acquitted, and having expressed an 
opinion thas the facis and circumstances 
suggested to him a very strong doubt as to 
the trath of the story, and he having come 
to the conclusion that the deceased met with 
his death under different circumstances, and 
that the story told by the prosecution before 
the Court did not represent the truth, this 


- Court should say that these remaining five 


persons must not be prosecuted. 

Now, it is conceded by the learned counsel 
who supports the reference that there isno pro- 
vision of law which renders the prosecution of 
these persons illegal; but it is said that we have 
a power which we can exercise, to set aside the 
order of the District Magistrate, notwithstand- 
ing that no provision of law makes that order 
an illegal order, and reliance to support thie 
proposition is placed on the case of Bishan 
Dass Ghosh v. King-Emperor (1). Now that 
case was a peculiar one. Five persons: were 
indicted for various offences, which included 
the offence of unlawful assembly, as to which 
it was necessary that there should be five - 
persons. Three out of the five were placed 
on their trial and were acquitted. The Dis- 
trict Magistrate, though he came to the con- 
clusion that the acquittal was a wrong one, 
did not meve. the Local Government to appeal 
against the acquittal to get ib set aside, but 
he directed two other persons who were alleg- 
ed to be the other two, making up the five 

(1) TO, W. N. 493. : 
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to be prosecuted under section 114, that is to 
say, for having abetted the offence of which 
the other three persons had been already 
acquitted; andthe view that this Court took 
was that such prosecution, namely, that for 
abetment of the offence `of which the others 
had been acquitted, ought not to proceed. 
That is all that was decided in that case, and, 
in our opinion, that casein no way governs 
the decision in the present case. In the pre- 
sent case, although the Judge acquitted the 
three persons, one of the assessors at least 
thought that the case was satisfactorily prov- 
ed. That by no means shows that it was 
aclear case as the learned counsel would 
have us hold. In any case, itis impossible 
to say that the prosecution of the five peti- 
tioners for taking part inthis transaction 
would be unreasonable in view of what hap- 
pened, though the three persons were acquitted. 
The five petitioners were not charged of 
abetting an offence, which it has been found 
had not been committed. There is no reason 
for supposing that in the learned Judge's 
judgment the riot did not take place which 
resulted in the death of one man. The result, 
therefore, is that this reference must be dis- 
charged, and the order of the District Magis- 
trate must stand. 


Reference discharged. 





(s. c. 12 Bom. L. R. 663.) : 
` BOMBAY HIGH COURT. 
CURIMINAL APPFAL No. 145 or 1910. 
July 11, 1910. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr, Justice Heaton. 
EMPEROR 
versus 


_ AKBAR BADU—APPELLANT. 

Evidence Act (I of 1872), s. 157—Criminal Pro- 
cedure Code (Act V of 1898), s. 162—-Statements 
made to the Investigating Oficer not to be weed as corro- 
borative of the evidence before the Committing Magis- 
lrate—Inuestigating Police officer deposing to state- 
ments made by witnesses to him not allowed, 

Only the statements of witnesses mado to the 
trying Court can be corroborated inthe manner con- 
templated by section 157 of the Indian Evidence Act. 
Previous statements may be used to corroborate or 
contradict statements made at the trial, nêb to corro. 
borate statements made prior to the trial. 

The object of referring to statements recorded 
under section 162, Criminal Procedure Code, should be 
to see whether they contain anything which could be 
„usod for the purpose of orogs-examining, on behalf of 
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the accused, the witnesses oxaminol for the pro- 
secution. 

To allow the Invostigibing Police oficer to be ques- 
tioned in examination-in-chief aboni what to 
witnesses said to him during the investigation pro- 
ceedings, opens up an unilesirably wide field for crosa- 
examination, and leads to the attention of the Court 
being diverted and distracted from the true issues. 
Moreover, it ig contrary to the plain intention of 
section 162 of the Criminal Procedure Code, which is 
that such statements should be used, if at all, on 
behalf of, and not against, the person under trial. 


Criminal appeal from conviction and sen- 
tence recorded by the Additional Sessions 
Judge of Ahmedabad, in Sessions Case No. 6 
of 1910. 

Mr. G. S. Rao, Government Pleader, for tho 
Crown. 

Judgment.—tIn this case two accused 
persons, Akbar Badu and Anwar Abashi, 
were tried for house-breaking and theft 
by the Sessions Judge at Nadiad and both 
wers convicted. Akbar has ‘appealed and 
with his appeal we have to deal. 

The Sessions Judge has admitted and 
considered, against the appellant, a good deal 
which is not evidence at all. 

Statements made by the witness Chhagan 
to the Police implicating the appellant have 
been admitted and used. 

The same witness Chhagan’s statement to 
the Panch and his statement as an accused 
person made before a Magistrate were admit- 
ted and used. 

They were inadmissible for reasons I will 
explain later. 

Then statements made by the co-accused 


ë ‘Anwar to the Police were admitted and used. 


They were altogether inadmissible as evidence 
of the appellant’s guilt, for they could at 
most be regarded admissions by the co- 
accused which could possibly be used against 
himself but could not be proved and used 
against the appellant. (See section 21 of the 
Evidence Act.) 

Then there is the statement of a witness 
Ismail that the accused Auwar told him that 
he got certain things from the appellant. 
That statement was inadmissible against the 
appellant. 


What remains of this part of the case after 
stripping it of irrelevant matter is this: 
Chhagan's statement to the Committing 
Magistrate is admissible in evidence (Crimi- 
nal Procedure Code, section 288). In it 
Chhagan stated that certain articles were 
given him by appellant Akbar Badu 
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Chhagan iu the Sessions Court gave quite 
a different account of how he came by them 
and the Judge disbelieved that account and 
believed what was stated to the Commit- 
ting Magistrate. But he used Chhagan’s 
statement to the Police and his statement as an 
accused person and his statement to the 
Panch, by way of corroboration of what 
Chhagan had stated to the Committing Magis- 
trate. In this he was entirely wrong. Only 
the statements of witnesses made to the try- 
ing Court can be corroborated in the manner 
contemplated by section 157 of the Indian 
Evidence Act. Previous statements may be 
used to corroborate or contradict statements 
made at the trial; not to corroborate 
statements made prior to the trial. The 
Judge did right to see the statement of 
Chhagan recorded by the Police if it 
was reduced to writing (See section 162, 
Criminal Procedure Code). I also think he 
would have been right to look at the state- 
ment made by Chhagan as an accused person, 
because the appellant was undefended and 
consequently there was no pleader on his 
behalf to whom these statements could be 
shown. But the object of referring to such 
statements should have been to see whether 
they contained anything which could be used 


for the purpose of cross-examining, on behalf - 


of the accused, the witnesses examined for 
the prosecution. These statements, in this 
ease, could not be used to corroborate what 
Chhagan said in the Sessions Court, for 
they were useless for that purpose. There- 
fore, they should not have been admitted. 

The net result, had the law of Evidence 
been properly regarded, would have been 
this: There was Chhagan’s statement to the 
Committing Magistrate which implicated the 
appellant. The Sessions Judge who heard 
the statement made by Chhagan in his own 
Court exculpating the appellant did not 
believe it and he found nothing favourable to 
the accused in the materials which could be 
used on his behalf, for the purpose of cross- 
examination. 

In effect this is perhaps what the Ses- 
sions Judge really intended; but he actually 
adopted the illegal course of bringing irrele- 
vant statements on ta the record and using 
them against a prisoner under trial. 

The Investigating Police Officer’s deposi- 
tion contains a great deal which no investi- 
gating police officer ought, in my opinia», to 
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be allowed to depose to in examination-in- 
chief. I refer to the Police @fficer’s account 
of what various persons besides Chhagan 
said to him. It may be that what the wit- 
nesses said is admissible by way of corrobora- 
tion within the terms of section 157 of the 
Indian Evidence Act, but toallow the In- 
vestigating Police Officer to be questioned 
about them in examination-in-chief, opens 
up an undesirably wide field for cross-ex- 
amination and leads to the attention of the 
Court being diverted and distracted from the 
true issues. Moreover, itis contrary to the 
plain intention of section 162 of the Code of 
Criminal Procedure, which is that such state- 
ments should be used, if at all, on behalf 
of and not against the person under trial. 
The evidence against him, in so far as it con- 
sists of the statements of witnesses, is intend- 
ed to be primarily the statements made to 
the trying Court, and secondarily in a case 
tried by a Court of Session, the statements 
made to the committing Magistrate. 

Lastly, the Judge has used against the 
appellant the statement made by the co- 
accused in the Sessions Court. That state- 
ment is not a confession. Of course, the 
Judge was bound to hear and record what 
the co-accused said, but it ought to have 
had very little. if any, effect in determin- 
ing, in the mind of the Judge, whether the 
appellant was or was not guilty. So little 
is it worth, in this case, that it was really 
superfluous to mention it amongst the circum- 
stances which go to establish the appellant’s 
guilt. 

There has not been a proper trial of the 
appellant. He has been convicted largely on 
the strength of statements many of which 
ought never to have been heard or used, and” 
in my opinion, we are bound to reverse the 
conviction and acquit the appellant. 





(s. c. 12 Bom. L. R. 667.) 
BOMBAY HIGH COURT. 
Crina. Reverence No. 43 or 1910. 
July 14, 1910. 
Present:—Sir N. G. Chandavarkar Kr., Judge, 
* and Mr. Justice Heaton. 
EMPEROR 
VENSUS 
SAKHARAM PANDU—<Accusep. 
Criminal Procedure Code (Act V of 1898), ss, 188, 
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532—Ofence committed in a Native State—Certificate 
of the Political Agent may be obtained after the inguiry 
has begun. 

There is nothigg in the proviso, to section, 188 of 
the Criminal Procedure Code (Act V of 1898) making 
illegal the obtaining of the certificate after the 
complaint has been filed and the inquiry has begun 
or been completed as far as the framing of the 
charge. 

Section 532 
Sessions Court. 


Criminal Reference made by the District 
Magistrate of Nasik. 

Judgment.—this Court does not find 
any illegality or irregularity in the proceed- 
ings of the trial Magistrate. All he has 
done is to take some evidence for the com- 
plainant. Having taken that, he found that 
the offence complained of appeared to have 
been committed within the limits of a 
‘Native State and, therefore, cognizable only 
under the conditions specified in the proviso 
to section 183 of the Code of Criminal Pro- 
cedure, That proviso requires that such an 
offence should not be inquired into without a 
certificate of the kind mentioned therein. 

here is nothing in the language of the pro- 
viso making illegal the obtaining of the 
certificate after the complaint has been filed 
and the inquiry has begun or been complet- 
ed to the extent that has happened in this 
case. Section 532, on which the District Ma- 
gistrate relies, applies only to a commitment 
to a Sessions Court. We must, therefore, 
decline to interfere and direct the trial Magis- 
trate to deal with the case according to law. 


applies only to a commitment to a 


(s. c. 12 Bom, L. R. 669.) 
BOMBAY HIGH COURT. 
Criminar Revision No. 175 or 1910. 
July 20, 1910. 

Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
EMPEROR 
Versus 
RAMCHANDRA BHASKAR MANTRI— 
APPLICANT, 

City of Bombay Municipal Act (Bom. II of 
1888), s. 305—‘Prenvises,’ legal sense of ~Buildings— 
Interpretation of Statutes—Rule of interpretation— 
Exception to the rule—Owner of premises—Receiver of 
rent. 

The mere owner of the land, who has let it out 
under a building scheme for building purposes; is not 
the owner of the property, within tho meaning of 
section 805 of the City of Bombay Municipal Act 
(Bombay Act III of 1888), because the property con- 
templated by the section necessarily embraces 
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buildiugs, whether orecbed or to bo erected; and the 
legislature regards him as the owner of the premises 
who has the right to receive rent in respect of that 
property. 

The word ‘premises’ occurring in the section mnst 
be presumed to have been used by the Legislature in 
its legal sense, as referring to the particular kind of 
property which forms the subject-matter of the group 
of immediately preceding sections of the Act. That 
group, consisting of sections 302 to 307, has reference 
to strects made for the use of buildings or building 
sites. The dominant idea running through sections 
302 to 304, is that of buildings, either erected or 
projected, that: is, the kind of property dealt with in 
what has gone before section 305; and, therefore, that 
is its ‘ ‘premissa,’ 

it is a primary rule of interpretation that a word 
having a popular meaning ought to be constrned in 
that sense, but one. exception to that rule is that, 
unless there is something to the contrary in tho 
context, words of known legal import are to be con- 
sidered as having been used in thoir technical senso, 
when the law has attached that senso to them. 

The word ‘premises’ has a technical meaning in 
law. Its strict legal meaning is that which comes 
beforo, the ‘premissa’ of the documont or deed which 
inclndes that word. 

Criminal application for Revision from the 
decision of the Chief Presidency Magistrate 
of Bombay. 

Mr. Setalvad, instructed by Messrs. 
and Goregaonkar, for the Applicant. 

Mr. Jardine, acting Advocate-General, 
instructed by Messrs. Crawfurd, Brown, § Go., 
for the Municipality. 

Judgment. 

Chandavarkar, J.—The question of law be- 
fore us arising on this rule is as to the mean- 
ing of the words owners of the several 
premises,” occurring in section’ 305 of the 
City of Bombay Municipal Act (Bombay Act 
IIL of 1838), 

The question arises under the following 
circumstances ; ~ 

One Zaoba parcelled out certain land be- 
longing to him in plots for building purposes 
and gave each plot on lease for a fixed term 
(30 years). Tach lessee erected on his plot 
a building at his own expense. The peti- 
tioner before us is one of those lessees. There 
is a private street adjoining the plots and 
it was with reference to it that the Municipal 
Commissioner of Bombay called upon the 
lessees, the petitioner included, tolevel metal, 
drain and light the said street on the ground 
that they were owners nf the several pre- 
mises fronting or adjoining” it within the 
meaning of section 305 of the Act. They 
having refused to comply with the requisi- 
tion, the Commissioner filed a complaint 
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against them in the Presidency Magistrate’s 
Court charging them under section 471 of 
the Act with failure to comply with the re- 
quisition. The lessees contended that they 
were not ‘owners of the several premises” 
and that it was their lessor, the owner of the 
land, who was legally liable to perform the 
work required by the Commissioner under sec- 
tion 335. The Chief Presidency Magistrate 
overruled that contention and convicted the 
lessees. Hence this rule, 

The City of Bombay Municipal Act defines 
the word “owner” but silent as to the meaning 
to be attached to the word “‘premises” though 
that word occurs frequently in the Act. And, 
as was pointed out by Ranade, J. in Municipality 
of Bombay v. Shapurji Dinsha (1), the word is 
used in different senses, in different sections, 
in some meaning land, in some signifying 
buildings, and in others including both land 
and buildings. We must, therefore, see in 
what sense the word is used in section 305 of 
the Act. 

The popular acceptation of the word “‘pre- 
mises,” according to Sweet's Law Dictionary 
and Wharton’s Law Lexicon, is that it includes 
land. Thesame definition is given in John- 
son’s Dictionary. But, although it is a 
primary rule of interpretation that a word 
having a popular meaning ought to be con- 
strued in that sense, one, exception to that 
rule is that, unless there is something to the 
contrary in the contest, words of known legal 
import are tobe considered as having been 
used in their technical sense, where the law 
has attached that sense to them. Ruckma- 
boye v. Lalloobhoy Motichund (2) and 
Trimbok Gangadhar Ranade v. Bhagwandas 
Mulchand (3). The word “ premises” has 
a technical meaning in law. Its strict legal 
meaning is “ that which comes before ”, “the 
preemissa of the document or deed which 
includes that word:” Metropolitan Water 
Board v. Paine (4). As pointed out in this 
last decision, in Shepherd’s Touchstone that 
is the only meaning given to the word. 

Having regard to the canon of construc- 
tion as to the legal meaning of a word and to 
the fact that the word we have to construe 
occurs in a Statute, I think that the word 
‘premises,’ occurring in section 305, must be 

(1) 20 B. 617. 

(2) 5 M. I. A. 234, 

(3) 23 B. 348. 

(4) (1907) 1 K. B. 285 at p. 297; 76 L, J. K. B. 154; 
06 L, T, 63; 71 J. P. 63; 5 L. G. R. 227; 28 T, L. R 55. 
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presumed to have been used by the Legisla- 
ture in its legal sense, asreferring to the par- 
ticular kind of property which€orms the sub- 
ject-matter of the group of immediately 
preceding sections of the Act. That group, 
consisting of sections 302 to 807, is head- 
ed—"Provisions concerning private streets”. 
The whole group hasreference to streets made 
for the use of buildings or buildingsites. The 
dominant idea running through the sections 
302 to 304, is that of buildings, either erected 
or projected. That is the kind of property 
dealt with in what has gone before section 
305; and, therefore, that is its “præmissa”. 

If that view is correct—and I think it is— 
it follows that the mere owner of the land, who 
has let it out under a building scheme for 
building purposes, is not the owner of the pro- 
perty, because the property contemplated 
by the section necessarily embraces buildings, 
whether erected or to be erected; and the 
legislature regards him,as the owner of the 
premises, who has the right to receive rent in 
respect of that property. The lessor in the 
case before us receives rent under his contract 
only for that land; he is not entitled to rent 
invespect of the buildings. Once he has 
started his building scheme and let out his 
land in plots, he drops out of sight, and his 
lessees step in as the owners of the buildings, 
The land as land becomes merged in them. 
If no building is erected on any plot, still 
the plot becomes, as part of the building 
scheme, a building plot. But it was con- 
tended that a more reasonable construction of 
the words “ownersof the several premises” 
in section 305 was that it included both the 
lessor as owner of the land parcelled out for- 
baildings, and his lessees as owners of the 
buildings; because the word “premises” 
includes both land and buildings. Such a 
construction of the section ignores, what I have 
called, the dominant idea of building running 
through the group of sections of which section 
305 is a part. 

For these reasons, the conviction, in my 
opinion, is right and this rule must be dis- 
charged. 

Heaton, J.—I have no doubt in my own 
mind thatthe particular premises with which 
we are now dealing, comprise the existing 
building afd the plot on which that building 
stands. The lessee, (in this case the 
applicant), is the person who receives the 
rent of those premises. The lessor takes 
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the ground-rent which is something quite 
different from the vent of the premises, As 
the lessee takes the rent of the premises, he 
is the owner within the meaning of that 
word as used in section 805; as will appear 
from the definition of the word “owner” given 
in cl. (m) of section 3 of the Bombay City 
Municipal Act, TII of 1888. As the lessee 
is the owner inthis sense, I think, thatthe 
notice mentioned in section 305 was correctly 
addressed to him, and that the Magistrate's 
order is right. 
Rule discharged. 


(s. w. 12 Bom. L. R. 675.) 
BOMBAY HIGH COURT. 
Crintnan Appear No. 117 or 1910. 
July 13, 1910. 
Prisent:—Sir N, Q. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
EMPEROR 
versus 
SHANKAR SHRIKRISHNA DEV— 


APPELLANT. 
. Press Act (XXT of 1867), s. 4—Presumption that the 
tleclarant had a hand in the printing of a book— 
Presumption of fact, not of law—Depends upon the 
particular facts of each case—Object of declaration 
—Attempt necessarily involves intention. 

A declaration, made under section 4 of the Press 
Act (XXV of 1867), is intendod by the legislature to 
have a certain effect, namely, that of fastening res- 
ponsibility for the conduct of the press on the person 
declaring in respect of matters where public interests 
are involved. ‘Therefore, when a book complained of 
as seditious or libellous is printed ina press, the 
Court performing the functions of a jury may 
presume that the owner had a hand in the printing 
and was aware of the contents and character of the 
book. But whether such a presumption is warranted 
in any individual case must depend upon its own facts 
and circumstances. The presumption is not one of 
Jaw but of fact, and itis open to the accused to rebut 
jt. The object of the declaration is to create a senso 
of responsibility so that if any public mischief occurs 
owing to any action or conduct of the press, the law 
can at once know who must prima facie be hell 
responsible for it. On the other hand, the Courts 
should be careful to draw no inference of guilt against 
the declarant from the mero fact of declaration, 
but must consider the surrounding circumstances 
and probabilities to enable them to arrive aba con- 
clusion whether the declarant had ahand in tho 
printing and publishing so as to bring him within tho 
operation of the particular section of the Indian 
Penal Code, under which he might be charged, 

Per Heaton, J—An attempt togdoa thing must 
necessarily involve some intention; for a man cannot 
be said to attempt to do that which he has absolutely 
no knowledge of doing, and no intention to do. 

Criminal appeal from conviction and sen- 
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tence recorded by the District Magistrate of 
West Khandesh. 

Mr. G. S. Rao, Government Pleader, for the 
Crown. 

Mr. JPeldon, with Messrs. O. d. Rele and 
P. B. Shingne, for the Appellant. 

Judgment. 

Chandavarkar, J—The seditious character 
of the publication called the Mhashloti 
Gita, has not been disputed by Mr. Weldon 
in arguing this appeal on behalf of his 
client, who has been convicted by the District 
Magistrate of West Khaudesh under section 
124A of the Indian Penal Code. The peti- 
tioner made a declaration, under section + of 
the Press Act X XV of 1867, that he was the 
owner of a certain press called the “Atmaram 
Press,” where the book in question was 
printed. The District Magistrate has held 
mainly on the strength of that declaration, 
and one or two other circumstances, that it 
must be presumed that the petitioner was 
aware of the seditious character of the book 
and that he did take part by its publication 
in bringing Government into contempt. 

A declaration, made under section +, is 
intended by the legislature to have a certain 
effect, namely, that of fastening responsibility 
for the conduct of the press on the person 
declaring in respect of matters where publie 
Interests are involved. Therefore, when a 
book complained of as seditions or libellous is 
printed in a press, the Court performing the 
functions of a jury may presume that the 
owner had a hand in the printing and was 
aware of the contents and character of the 
book. But whether such a presumption is 
warranted in any individual case must 
depend upon its own facts and circumstances. 
The presumption, [have spoken of as one 
that may be drawn, is not conclusive; it is 
not one of law but of fact and it is open to 
the accused to rebut it. By what I am saying, 
I do not wish it to be understood that regis- 
tered owners of printing presses, who have 
made declarations under section 4 of the 
Act, can lightly escape from the responsibility 
which they have taken upon their shoulders 
by meais of that declaration. The law would 
not require an owner to make a declaration 
for nothing. The object is to create a sense 
of responsibility, sotbat if any public mischief 
occurs owing to any action or conduct of the 
press, the law can at once know who must 
prima facie be held responsible for it. While, 
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that is so, on the other hand, the Courts 
should be careful to draw no inference of 
guilt against the declarant from the mere 
fact of declaration but must consider the 
surrounding circumstances and probabilities 
to enable them to arrive at a conclusion 
whether the declarant had a hand in the 
printing and publishing so as to bring him 
_ within the operation of section 124 A of the 
_ Indian Penal Code, where the charge is under 
that section. 

Now, in the present case there is the 
declaration to start with, and if it had stood 
alone, I should have presumed the guilt of 
the appellant, especially when there is the 
proved fact that the writer of this seditious 
publication has been his friend. But there are 
other factsand circumstances to be considered, 
which make it reasonably doubtful whether 
the appellant had ever read the book and had 
acquainted himself with the nature of it either 
before or after it had been printed. When 
the writer of the book sent it to the press 
for printing, he corresponded, not with the 
present appellant, but with one Randive, the 
manager, and another person, by name 
Killedar, also employed in the press. It is 
true that the writer deposited Rs. 350 with 
the appellant to defray the expenses of the 
printing but from that circumstance it does 
not necessarily follow that the appellant had 
read the book or had been informed of its 
character and contents. After the printing 
work had been done by the press, the appel- 
lant appropriated the whole sum of Rs. 350 
towards the printing charges and then ensued 
a dispute between the writer and the press. 
The writer appealed to the appellant and 
“ urged that, when he had deposited Rs. 350, 
it had been understood that Rs. 300 only 
were to be for the printing charges and that 
Rs. 50 were to be reserved for the writer’s 
private expenses. Theappellant declined to 
be moved by any consideration of that kind 
and gave the writer to understand that as 
it was a purely business transaction, he 
could not allow his “love” for him asa friend 
to interfere in a matter of profit and loss 
concerning the press. Had the appellant 
been aware of the seditious character of the 
publication and undertaken its printing in 
his press with the object of propagating 
disloyal ideas and fostering a sense of hatred 
of the Government, it is probable that he 
would not have adopted this tone of a 
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business man while writing to the author 
of the publication and insisted on getting 
every penny out of the job. Thagis how it 
strikes me—unless I must assume that the 
appellant, having joined the writer in the 
printing and publication, with sedition as 
their object, turned round against his own 
friend. But I do not think we ought to 
assume that in at least a criminal case, where 
we have the further fact to consider, and that 
is with reference tothe principal features of 
the publication. It is not only seditious, but, 
in my opinion, it is also venomous; and the 
venom is all the more dangerous because it 
is presented to the reader in the garb of 
metaphysics, philosophy and religion, which 
so readily appeal even to the average Hindu 
intellect. At the outset the writer takes a 
single verse from the Bhagavad Gita, where 
Krishna clinches his whole argument on the 
subject of devotion to duty with the advica 
to Arjana to gird himself for war and fight 
with his enemies. The writer of this publi- 
cation puts his own gloss on the verse. He 


“explains ib to mean that we should make war 


with ourselves in the faithful discharge of 
our, daily duties. That seems a very innocent 
gloss, but, as he proceeds, after sixteen pages 
he brings ont his main object in publishing 
the book in one sentence. He says:— 
‘Swarajya cannob be obtained without 
victorious war.” Having let the venom out 
in that way, he takes to his philosophical 
strain again until he comes to page 69 where 
again. a distinctly seditious utterance is found. 
Thus at fairly long intervals he brings out 
in the book his libels aimed against the 
Government and there he intersperses them 
with his views on philosophy and religion. 
No reader is likely to detect this dangerous 
character of the book, unless he reads it 
carefully through, and follows the somewhat 
abstruse reasoning, which runs through 
the pages, with close attention, I 
do not mean that the philosophy and 
religion found in the pages are of a 
solid character or such as to give one a 
high opinion of the writer’s intellectual capa- 
city. But it is a book written’ deliberately 
with the object of presenting two faces to 
the reader—ong as a spiritual enlightener 
and the other as the enemy of the Govern- 
ment. The former isin evidence on every 
page, the latter comes in occasionally. 

In this state of the facts I do not think 
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it would be safe to presume that the appeal- 
lant was aware of the real nature of the 
book. The cumulative effect of the surround- 
ing circumstances I have dwelt upon is 
such as to make it probable that the appel- 
lant had not read the book or that he had 
known its seditious object. The evidence 
being thus evenly balanced and equivocal, 
a reasonable doubt arises as to the guilt of the 
appellant, the benefit of which must be 
given to him. : 

For these reasons the conviction and sen- 
tence must be reversed, and the appellant 
acquitted. The fine, if paid, must be re- 
funded. 

Heaton, J.—The accused in this case was 
charged under section 124A of the Indian 
Penal Code, to put it briefly, with exsiting, or 
attempting to excite, disaffection. No excit- 
ing of disaffection is proved. No attempt 
has been made to prove it, as it very seldom 
is, in these cases. The substantial charge, 
therefore, is one of altempting to excite 
disaffection. In Emperor v. Ganesh Bul- 
vant Madak (1), which came before us some- 
time ago, we held that. an attempt to do a 
thing must necessarily involve some inten- 
tion; fora man cannot be said to attempt 
to do that which he has absolately no know- 
ledge of doing, and no intention to do. 
Applying that principle here it is impossible 
toconvict the appellant under section 124 
A, unless we find that he had an intention of 
exciting disaffection. The evidence has been 
considered by the Magistrate and. he came 
to the conclusion that there was this inten- 
tion. This conclusion he reached by a series 
of presumptions; a method to which I know 
of no objection on principle, but one which 
needs careful treatment in practice. To 
me it seems that the evidence falls very far 
short of proving intention even by a process 
of presumptions. It does seem to be, true 
that the appellant took some active part in 
the negotiations with the anthor of the 
book, and certainly had knowledge that that 
book was being printed at the press, of 
which he was the registered proprietor. But 
the established facts show that the press 
printed the book at the cost, for the benefit, 
and on account of the authoy; and they do 
not suggest that the book was one which 
would be read on behalf of the press pro- 


prietors, before it was printed. If, however, 
(1) 12 Bom. L. R. 21; 34 B- 378, 5 Ind. Oas. 612. 
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the book were obviously a seditious publica- 
tion, and were one, the sedition in which 
would be patent even to a casual reader, the 
condition of things in this case would be 
very different from what itis. But we have 
here a book of considerable length, a book 
that I shonld imagine is very hard reading. 
It deals with philosophical and religious 
questions. No doubt sedition is there, but it is 
occasional, and ib is interspersed in one or 
two sentences in one place,and one or two 
sentences at another, frequently at long 
intervals. Ib would take very careful read- 
ing of that book to enable the reader to real- 
ise that he was perusing a seditious publica- 
tion. That being so I am not prepared to go 
anywhere near the length of presuming that 
the accused had any knowledge whatever 
that the book which was being printed at his 
press was asedilious publication. JV inding 
myself unable to make that presumption, it 
seems to me that Iam bound to agree with 
the conclusion that he must be acquitted of 
the charge on which he has been tried. 


(s. c. 12 Bom. L. R. 682.) 
BOMBAY HIGH COURT. 
First Crvit Appear No. 102 ov 1909. 
April 14, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice. 
MULCHAND PANACHAND GUJAR—De. 
FENDANT—A PPELLANT 
versus 
KESARI KHUPCHAND GUJAR—Ptatn- 
TIFF—- RESPONDENT. 

Limitation Act (XV of 1877), s. 8, Sch. IE art. 179— 
Limitation Act (IX of 1908), s. 7-~Minor decree- 
holders-—Civil Procedure Code (Act XIV of 1882), s. 
231-—Discharge by one decree-holder—<Application by 
representative of one of joint decree-holders takes 
effect in favour of all. 

During the minority of two Hindu females, K and 
T, a decree was passed in their favour. An appli- 
cation for execntion of the decree was made in 1908, 
when K was 27 and T 21 years of ago. After tho 
death of the appuinted guardian of the minors, R, 
his brother, had in 1904, 1905, 1906, presented differ- 
ent darkhasts in execution of the decree, purporting 
to act as guardian of both the decree-holders. 

It was contended on behalf of the judgment-debtor: 
(1) That the present application was time-barred, be- 
cause under secticn 8 of the Limitation Act of 1877, or, 
at all events under section 7 of the Limitation Act of 
1908, K could, from the time of her attainment of 
majority, make an application under section 281 of 
tho Code of Civil Procedure of 1882, and give a good 
discharge to tho judgment-debtor in respect of tho 
judgment-debt. 
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(2) That K having been majorat the time of the 
previous darkhasts, the execution of the decree must 
be-barred as regards her: 

Held, that the application was not barred by time. 
The contention under section 8 of the Limitation Act, 
1877, and section 7 of the Limitation Act of 1908 
was inconsistent with the decisions in Govind Ram v. 
Tatia, 20 B. 388, and Zamir Hasan v. Sundar, 22 A. 
199, and the applicability of those cases had not 
ceased owing to any change in the words of scction 
4 of the Limitation Act of 1908. 

Held, also, that by reason of the explanation of 
articlo 179 of the Limitation Act of 1877, an appli- 
cation made by a representative of one of joint 
decree-holders takes effect in favour of all. 

First appeal from the decision of First 
Class Subordinate Judge of Satra,in Derkhast 
No.-55 of 1908. 

Mr. N. M. Patvardhan, for the Appellant, 

Mr. K. N. Koyaji, for the Respondent. 

Judgment.—tit is contended in this 

- appeal thatthe learned Subordinate Judge 
was wrong in holding that an application for 
execution of a decree, which had been passed 
in favour of two Hindu females during their 
minority, was not barred. 

The application was made in 1908 and 
at that date the age of the elder decree-holder 
was 27 and that of the younger decree-holder 
21. There had previously been several 
applications for the execution of the decree, 
for, Ramji, the brother of the deceased 
guardian of the minors, had in 1904, 
1905 and 1906, presented different darkhasts 
purporting to act as the guardian of both 
the decree-holders. 

Now, asa guardian had been appointed for 
them, they did not attain the age of majority 
until 21 and at the time of the applications 

. in 1904, 1905 and 1906, the younger decree- 

holder was still a minor. 

It is, however, contended that the elder had 
attained the age of majority and that, there- 
fore, the execution of the decree must be 
barred as regards her. It is, however, 
pointed ont by the Fall Bench in Zamir 
Hasan v. Sundar (1), that by reason of ihe 
first’ explanation of article 179 of the 
Limitation Act, an application, made by fa 
representative of one of joint decree-holders, 
takes effect in favour of all; therefore, though 
the elder decree-holder, Kesari, had attained 
majority, the applications made by Ramji, 
as next friend of Thaku, took effect in favour 


It is also argued that under section 8 of 
the Limitation Act of 1877, or, at all 
(1) 22 A. 199, 
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events under section 7 of the Limitation Act 
of 1908, the elder decree-holder, Kasari, could 
from the time of her attainment of majority 
make an-application under section 231 of 
the Code of Civil Procedure of 1882 and 
give a good discharge to the judgment-debtor 
in respect of the judgment-debt. 

That contention, however, is inconsistent 
with the decisions in Govindram v, Tatia (2), 
and Zumir Hasan v Sundar (1), and the 
applicability of those cases has not ceased 
owing to any change in the words of section 
7 of the Limitation Act of 1908. 

T, therefore, think that the learned Judge 
in the lower Court came to the right conclu- 
sion and I dismiss this appeal with costs. 


| - Appeal dismissed. 
(2) 20 B. 383. 


(s. c, 12 Bom. L. R. 686.) 
BOMBAY HIGH COURT. 
First Civin Appear No. 215 or 1908. 

July 1, 1910. 

Present:— Sir N. Q. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
TRIMBACK RAMKRISHNA RANADE—- 
DECREE- HOLDER— APPELLANT 
VETSUS 


HARI LAXMAN RANADE—JODGMENT- 


DEBTOR—RESFONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 228, 
scope of—Special law—Hvidence Act (I of 1872), 
s. 115—Estoppel—General law—Special law over- 
vides general law—Iraudulent execution of decree 
—Decree-holder taking out ewecution of a decree 
adjusted out of Court~Conflict between the general 
interpretation of s. 258 and s. 244. 

An application for execution of a decree was 
opposed on the ground that the decrec-holder had, 
by a deed, relinquished his annual share of the 
income, awarded to him by the decree, in considera- 
tion of receiving from the judgment-debtor Rs. 125 
a year as maintenance. The execution of the deed 
was admitted, but it was contended that, as the 
arrangement under the deed was pleaded as an 
adjustment and satisfaction of the decree outside 
the Court, and bad not been certified to it as re- 
quired by section 258 of the Code of Civil Procedure 
(Act XIV of 1882), the Court could not recognize it 
as valid but was bound to execute the decrec. 
The Subordinate Judge overruled the contention 
holding, that, as the decree-holder had, after exe- 
cuting the deed, received for several years moneys 
under it, he was estopped by conduct under section 115 
of the Indian Evidence Act. 

The decree-holder appealed to the High Court: 

Held, that the order of the Subordinate Judge must 
ho roversed. ; 
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Per Chandavarkar, J. 

When the law directs that an adjustment or pay- 
ment made putside the Court and not certified to 
it as required shall not be recognised (section 258 of 
the Civil Procedure Code, 1882), it means that the 
adjustment or payment, as the case may be, should 
be treated as an invalid or void transaction, so 
far as the executing Court is” concerned. There 
is no room left for the operation of the law of 
estoppel in the matter of execution. The last 
paragraph of section 258 enacts a speciallaw for 
a special purpose, whereas section 115 of the Indian 
Evidence Act, relates to the general law of estoppel, 
and the principle is that a special law overrides for its 
purposes the general law, 


Fraudulent executions of decrees must be dis- 
couraged by the Courts, whenever they come to 
their notice; and decree-holders who, enter frecly 
into adjustments outside the Court and do not 
certify them as required by law, bub fraudulently 
apply for execution, ignoring the adjustment, 
should be dealt with under the Criminal law. 


Per Heaton, J. 


Section 258 of the Civil Procedure Code provided 
or intended to provide that the Court executing 
a decree should record as certified any payment 
or adjustment of the decree certified by the decree- 
holder, or of which information and satisfactory 
proof were given by the judgment-debtor. That 
section laid down a special procedure for the parti- 
cular case in which a judgment-debtor should ap- 
pear, not as an opponent contesting a claim in exe- 
cation but of his own initiative, as an applicant 
seeking to establish a payment or adjustment of the 
decree. When an application for execution is pre- 
sented, the Court enquires from its own records 
what has been previonsly done towards satisfaction. 
What it does not find on its own records it dces 
not recognize in this sense, that ib at the outset 
assumes that what is not recorded as paid or ad. 
justed still remains unpaid or unadjusted. But it 
is still open to the judgment-debtor to assert and 
prove that what the decree-holder claims under the 
decree is not due, having becn paid or adjusted, 
and it is still incumbent on tho Court to go into 
ithe matter, if a contest on the point is raised. 
To stato the result briefly, the final clause of sec-' 
tion 258 raises a presumption, but does not limit 
the jurisdiction of the Gourt. To suppose that the Court 
is debarred from recognizing in any way any payment 
or adjustment not certified or proved in accordance 
with the special procedure provided by section 258 
is to run counter to the provisions of section 244, 


First appeal from the decision of First 


Class Subordinate Judge of Ahmednagar, in 
Darkhast No. 1075 of 1906. 


Mr. G. K. Dandekar, for the Appellant. 
Messrs. S. K. Sane and S. K. Godbole, 
the Respondent. 
Judgment. 
Chandavarkar, J,—-The darkhast, in respect 
of which this appealis preferred, was present- 
ed for the execution of a decree for partition 


for 
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dated the 4th of July 1893. By that decree 
the appellant was awarded annually a 1/13th 
share of the income of the property belonging 
to him and his co-parceners, and it was also 
declared that they should pay in equal shares 
the debts due from them as members of a 
joint Hindu family to outsiders. 

By the present darkhast the appellant asked 
in execution of the decree, for his share of 
the income due for thirteen years immediate- 
ly preceding the darkhast. He also asked the 
Court to determine his share of the debts and 
to deduct itfrom his share of the income 
awardable under the darkhast. 

The application for execution was opposed 
by the respondeuts on the ground that the 
appellant had in November 1899, by a deed, 
relinquished bis annual share of the income, 
awarded to him by the decree, in considera- 
tion of receiving from the respondent Vishnu 
Rs. 125 a year as maintenance. 

The appellant admilted execution of the 
deed, but pleaded that he had executed it 


under coercion. He led no evidence, however, 
in the lower Court to substantiate that 
defence. The Subordinate Judge held eo- 


ercion not proved. 

But it was contended before him by the 
appellant that, as the arrangement under the 
deed was pleaded as an adjustment and 
satisfaction of the decree outside the Court, 
and had not been certified to itas required by 
section 258 of the Code of Civil Procedure 
(Act XIV of 1882), the Court could not re- 
cognise it as valid but was bound to execute 
the decree. 

The Subordinate Judge overruled the 
contention, holding that, as the sppellant 
had, after executing the deed, received for 
several years moneys under it, he was estopp- 
ed by conduct under section 115 of the Indian 
Evidence Act. | 

This view of the Subordinate Judge gives 
the go-by tothe plain language of the last 
paragraph of section 25% of Act XIV of 1882, 
which was in force at the time of this 
darkhast. It says that a Court, which is ask- 
ed to execute a decree for money, shall not 
recognise for the purposes of execution avy 
adjustment of it, whole or partial, or any 


- payment, made outside the Court and not 


certified to it as required in the preceding 
part cf the section. When the law directs that 
such an adjustment or payment “shall not 
be recognised” for the purposes of execution 
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it means that the adjustment or payment, as 
the case may be, should be treated as an 
invalid or void transaction, so far as the 
executing Court is concerned. There is no 
room then left for the operation of the law 
of estoppel in the matter of execution. The 
last paragraph of section 258 of Act XIV of 
1882 enacts a special jlaw for a special pur- 
pose; whereas section 115 of the Indian 
Evidence Act, relates to the general law of 
estoppel; and the principle is that a special 
Jaw overrides for its purposesthe general law. 
As held by the Privy Council in Gokul 
Mandar v. Pudmanand Singh (1) “the essence 
of.a Code is to be exhaustive on the matters 
in vespect of which it declares the law and it 
is not the province ofa Judge to disregard 
or go outside the letter of the enactment 
according to its true construction.” 

The Subordinate Judge has disallowed the 
darkhast also on the ground that the appellant 
is not entitled to seel execution in respect of 
his share of the income before paying his 
share of the debts due to creditors by both 
the appellant and the respondents as co-par- 
ceners in a joint Hindu family. But the 
decree does not make the payment by the 
“ appellant of his share of the debts a condition 
precedent to his right to receive his share of 
the income. The decree merely declares by 
way of an independent provision that the 
debts shall be paid equally by the co-par- 
ceners. z 

This is conceded by the respondents’ plea- 
der before us. Upon these grounds the order 
in execution appealed from must be reversed 
and the darkhast remitted to the lower Court 
for a fresh hearing and disposal. 

In dealing with the darkhast, it will be com- 
petent for the Subordinate Judge to consider 
whether, apart from the appellant’s right to 
execute ihe decree in spite of his deed, his 
conduct in seeking execution has been 
fraudulent so as to render him liable to a 
criminal prosecution. Fraudulent executions 
of decrees must be discouraged by the 
Courts, whenever they come to their notice; 
and decree-holders, who enter freely into 
adjustments outside the Court and do not 
certify them as required by law, but frandu- 
lently apply for execution, ignoring the 
adjustment, should be dealt with under the 
criminal law. It will also be competent for 


(1) 29 I. A. 196 at p. 202;4 Bom. L. R. 793 at p. 
7236; GC. W. N. 285; 29 C., 707. 
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the Subordinate Judge, in dealing with the 
darkhast, to consider whether under section 
258 of Act XIV of 1882 the respomdents’ plea 
of adjustment outside the Court, pnt in as 
a defence to the darkhast, can be treated as 
notice to the Court of the adjustment, satisfy- 
ing the provisions of the section regarding 
certification, so as to warrant the Court in 
holding that the decree, having been wholly 
satisfied, according to law, is no longer cap- 
able of execution. On this point I express no 
opinion, 

Costs of the darkhasé hitherto incurred 
in the lower Court and here to abide the 
result. 

Heaton, J.—I think that this isa matter 
which is substantially disposed of ona 
preliminary point, and wrongly disposed of, 
and, therefore, it must be remanded to 
the lower Court to be disposed of on its 
merits. h 

Curiously enough, I say curiously, because 
after hearing what this matter is about, it 
so strikes me noone concerned appears to 
doubt that we are dealing with a thing 
which is an adjustment of a decree. It seems 
tome that the question arises at the very 
outset whether this is an adjustment of a 
decree at all; or whether it isa transfer of 
a right acquired under a decree, which is 
quite a different thing. If it is the latter, 
no question under section 258 of the old 
Code of Civil Procedure arises at all. 

However, it has been assumed that the 
matter is an adjustment of a decree and that 
we are concerned with section 258. The 


-lower Court has taken this view and has 


come to the conclusion that section 258 pre- 
vents the executing Court from recognising 
the adjustment in this case; but has decided, 
notwithstanding, that the plaintiff is estopped 
from seeking execution of the decree. On 
this point Iconcur with my learned colleague 
that there is not any estoppel. 

Therefore, we are left to deal with the 
matter as an adjustment of the decree and 
to enquire what is the effectof section 258. 

In my opinion section 258 of the Code 
of Civil Procedure of 1882 provided or intend- 
ed to provide that the Court executing a decree 
should record as certified any payment or ad- 
justment of the flecree certified by the decree- 
holder or of which information and satisfac- 
tory proof were given by the judgment-debtor. 
That section laid down a special procedure for 
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the case in which the jadgement-debtor apear- 
ed as an applicant desiring that a payment or 
adjustment should be recorded as certified. 
The lawalso, inthe Limitation Act, provides 
a period within which this special procedure 
may be followed. 

In fact, however, that is not the only way 
jn which a judgment-debtor informs the 
Court of a payment or adjustment. He 
seldom adopts the special procedure provided 
by section 258, but more often, as in this 
case, when the decree-holder has appled for 
execution and the judgment-debtor las re- 
ceived notice of the application, he pleadsin 
answer,a payment or adjustment. In the 
case before us, the judgment-debior asserts an 
adjustment of the decree andthe decree-holder 
denies it: were the law tofollow its usualcourse, 
the Court would enquire and decide whe- 
ther that adjustment is proved andif it found 
the adjustment to be proved would treat it, 
so far as it went, as an answer to the decree- 
holder’s claim. 


This would be in consonance with the 
whole spirit of our Code and with the ex- 
press provisions of section 244, 


It was, however, necessary, or at least 
desirable, to provide for the particular case 
an which a judgment-debtor should appear, 
not as an opponent contesting a claim in 
execution, but of his own initiative, as an 
applicant seeking to establish a payment or 
adjustment of the decree. Section 252 deals 
only with this particular case and with pay- 
ment dc. certified by the decree-holder. 

It is, however, supposed that the Conrt is 
debarred from recognizing in any way any 


payment or adjustment unless it is certified by j 


the decree-holder or proved by the judgment- 
debtor in accordance with the special proce- 
dure provided by section 258. To so suppose 
is to run counter to the provisions of section 
244, which provide that the Court executing 
the decree shall determine any question be- 
tween the parties relating to the discharge or 
satisfaction of the decree, and if what is 
supposed to be the effect of the law be in 
truth its effect, it leads toa very singular 
result; for ib means that a decree-holder may 
fraudulently apply to execute a decree twice 
over; and the Court is prohibited from enquir- 
ing whether there is or is not a fraud, and 
this in spite of the fact that the decree-holder 
seeks to debar the Court from enquiring into 
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the fraud, by the device of refusing to do 
what the law says he must do. 

If that be the effect of the law, then all I 
have to say is that the law intends the Court 
to be used, in this kind of matter, not as an 
instrument of justice but as an aid to fraud, 
And, as experience has shown, this is the 
very effect, where the Jaw is understood to 
mean, what I am contending it does not and 
cannot mean. 

It is to me abundantly clear that the 
legislature never intended such a result as 
an encouragement offraud. “Dothe words 
of the law compelit.” I think not; though 
section 258 is doubtless worded in such a 
way as to invite misunderstanding, The 
final clause of section 258 runs thus: 
“Unless such a payment or adjustment has 
been certified as aforesaid, it should not be 
recognized 2s a payment or adjustment of 
the decree by any Court executing the decree.” 

The purpose of section 258 is that the 
Court shall have complete knowledge of all 
thatis done towards the satisfaction of its 
decree. When an application for execution 
is presented, the Court enquires from its own 
records what has been previously done to- 
wards satisfaction. What it does not find onits 
own records it does not recognize: in thissense, 
that itat the outset assumes that what is 
not recorded as paid or adjusted, still remains 
unpaid or unadjusted. But itis still open to 
the judgment-debtor to assert and prove 
that what the decree-holder claims under the 
decree is not due, having been paid or adjust- 
ed; and itis still incumbent on the Court 
to go into the matter, if a contest on the point 
is raised. To state the result briefly, the 
final clause of section 258 raises a presump- 
tion, but does not limit the jurisdiction 
of the Court. This result appears to me 
to be inevitable if section 258 be read not 
by itselfas an isolated enactment contain- 
ing a complete statement of the law on the 
matter it deals with, but as a part of a whole 
and with reference to its place inthe scheme 
of the Court and its relation to other parts of 
the scheme. 

I am aware that the views, which I have 
just expressed, are not those which are com- 
monly held. At the same time I am not 
sure that the argument stated in that form 
has ever been dealt with in any of the deci- 
sions which are contained in the Bombay 
Series of the Law Reports; and if that be 50, 
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seeing that the question does directly 
arise in this case, I think it may well be con- 
sidered in the Court, which is to deal with 
this matter, and I should both be interested 
and pleased to see the case, if again it comes 
before the High Court, argued on the lines 
I have indicated. Ihave gone perhaps ont 
of my way to express this opinion; but it is 
a matter which nearly affects the reputation of 
our Courts, and very closely affects the ad- 
ministration of justice; for to read the Jaw, 
as it often is read, is, it seems to me, to 


reverse the principles ‘of justice, and to. 


convert the instruments of justice into instru- 


ments of fraud. 
Order reversed. 


(s. c. 12 Bom. L. R. 694.) 
BOMBAY HIGH COURT. 
First Civit Arrear No. 46 or 1909. 
July 25, 1910. 

Present:—Sir N. G. Chandavarkar, Kr., 
Judge; and Mr. Justice Heaton. 
CHINTAMAN VYANKATRAO GHADGE 
—PLAINTIFF—-APPELLANT 
Versus 


RAMOHANDRA VYANKATRAO 
GEADGE-—DEFENDANT— RESPONDENT, 

Limitation Act (XV of 1877), ss. 5,7—Application 
for leave to appeal in forma pauperis —Delay— Minor 
applicant—Probate —Not conclusive as to title, 

‘An appeal was filed in the form of an applica- 
tion for leave to appeal in forma pauperis. The 
application was beyond time, and the appellant, a 
minor, by his guardian prayed that the delay might 
be excused.. This prayer was allowed on the ground 
that the applicant being a minor, section? of tho 
Limitation Act of 1877 applied, and the case was 
governed by the principle of the Privy Council ruling 
in Musammat Phoolbas Koomvar v. Lala Jogeshwar 
Sahay, 3 I. A.7 at p. 25; 25 W. R. 295; 1 ©. 225. 
Leave to appeal in forma pauperis was also granted. 

At the hearing the respondent objected that an 
application for permission to appeal in forma pau- 
peris must be treated as an appeal, and that sec- 
tion 5, and not section 7 of the Limitation Act applied 
to the case: 

Held, that whether the application bo treated as 
falling under section 5, or under section 7, the re- 
sult would be the same. If it fell under section 5 
and was anappeal, as contended, then, under the 
second paragraph of that section, which applied to 
appeals, the Court had jurisdiction to excuso dolay. 
If, on the other hand, it-fell under section 7 of 
the Limitation Act, it was clearly within time and 
there was no need of excusing delay, because the 
section provides thata minor could apply even after 
he had attained the age of majority but within a 
period prescribed: 


_tents of the Will 


Probate is only conclusive as to the appoint- 
ment of executors and the validity and the con- 
On the application for pro- 
bate, it is not the province of the Court to go into 
the question of title with reference to the property 
of which the Will purports to dispose, or the validity 
of such disposition. 

Hormusji Narroji v. Bai Dhanbdatji Jamsetji, 12 B. 
164, Barot Purshotam Kalu v, Bai Muli, 18 B. 749, re- 
ferred to. 


First appeal from the decision of the First 
Class Subordinate Judge at Satara, in Snit 
No. 354 of 1907. uy . 


Mr. B. N. Bhajekar, for the Appellant. 

Mr, K. H. Kelkar, for the Respondent. 

sudgment.—This appeal was filed 
at first in the form of an application for 
leave io appeal in forma pauperis, from 
the decree passed on the 10th of February 
1908, by the Subordinate Judge, First Class, 
at Satara, in Civil Suit No. 354 of 1907, 
The application, presented on the 13th April 
1908, was beyond time, having been made 
more than thirty days after the period pre- 
scribed by the Limitation Act, and the 
appellant, a minor, by his guardian prayed 
that the delay might be excused. The appli- 
cation for the excusing of delay came on for 
ex parte hearing before a Division Court on 
the 2nd of October 1908 and it was allowed 
But it having been brought to the Court’s 
notice that it had no jurisdiction to excuse 
delay, it cancelled the order on that ground 
on the 20th of November 1908. An appeal 
against that order, presented under the 
Letters Patent, was allowed on the ground 
that, the applicant being a minor, section 
7 of the Limitation Act of 1877, applied and 
the case was governed by the principle of the 
Privy Council ruling in Musammat Phoolbas 
Koonwar v. Lala Jageshwar Sahay (1). Leave 
to appeal in forma pauperis was also granted. 

Mr. Kelkar, appearing for the respondents, 
argues that an application for permission to 


appeal in forma pauperis, must be treated as.” 


an appeal, and that, if it is so treated, 
section 5, and not section 7 of the Limitation 
Act, must apply here. Whether we treat the 
application as falling under section 5 orunder 
section 7, the result is the same. If it falls 
under section 5 andis an appeal, as contended 
by Mr. Kelkar, then, under the second 
paragraph of that section, which applies 
to appeals, the Court has jurisdiction to 
excuse delay. 


(1) 3T. A. 7 at p. 28; 25 W. R. 285; 10, 225, 
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If, on the other hand, it is treated ‘as an 
application and falls under section 7 of the 
Limitation Act, it is clearly within time 
and there is no need of excusing delay, 
because the section provides that a minor 
can apply even after he has attained the 
age of majority but within a period pre- 
seribed. z 

Dealing with the appeal on the merits, 
the suit was brought to recover possession 
on the ground that the plaintiff was the 
adopted son of one Vyankatrao. The defen- 
dant resisted the claim upon the ground that 
Vyankatrao had - left the property to him 
by a Will; that he had proved the Will and 
obtained probate. Issues were raised involv- 
ing the question of title and of res judicata. 

The Subordinate Judge has disposed of the 
case only on the ground of res judicata. He 
has held the claim barred, because, in his 
opinion, the grant of probate concludes the 
parties as to title, Thatis clearly an error 
in law. The probate “is only conclusive 
as to the appointment of executors and the 
validity and the contentsofthe Will: Williams 
on Executors, page 452, (4th Wdition): and 
on the application for probate it is not the 
province of the Court to go into the question 
of title with reference to the property of 
which the Will purports to dispose, or the 
validity of such disposition’: Hormusj: 
Navroji v. Bat Dhanbaiji Jamsetji Dosabhat 
(2). See also Barot Purshotam Kalu v. Bat 
Muli (3). As the suit was wrongly disposed 
of on a preliminary point, we reverse the 
. decree and remand the case for disposal on 
the merits according to law. 

All costs, including those of the Court-fees 
of this pauper appeal, in which Government 


@ are interested, must be costs in the cause. 


Decree reversed, 
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(s. c. 12 Bom. L. R. 697; 34 D. 510.) 
BOMBAY HIGH COURT. 
Frasv Cryin Appears Nos. 46 AND 57 or 1906 
April 13, 1910. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
BAL SHRI VAKTUBA—Dzsrenpaxt— 
APPELLANT 
Versus 
AGARSINGJLI RAISINGJI—Puawripe— 
RESPONDENT. 
-~ RANJITSINGJI AGARSINGJI— 
DEFENDANT -—ÅPPELGANT 
; versus 
AGARSINGJI RAISINGJI—~Pvartiev— 


RESPONDENT. 

Specific Relief Act (Iof 1877), s. 42—Declaration 
that a certain person is not plaintifs son—Diseretion 
of Court—Civit Procedure Code (Aci XIV of 1882), 
s. ll— Declaration suit against minor—Stay of suit— 
Practice. 

The plaintif sued for a declaration that tho 
second defendant was not his son and that the said 
defendant was not born to the first defendant, plain- 
tiff's wife, and for an injunction restraining de- 
fendant No. 1 from proclaiming to the world that the 
defendant No. 2 was plaintifi’s son and from claiming 
maintenance for him as such son. The plaintiff 
was a talugdar, and the defendant No. 2 was an 
infant less than two years of ago, and noither 
he nor any one on his behalf had sct up any 
claim by him as heir to the estate of the plaiutiff: 

Held, (1) that having regar dto the really serious 
nature of the question with which the plaintiff was 
faced as soon as the assertion was made that a son, 
not admitted by him, had been born to his wife, 
his contention as to his right under section 42 of 
the Specific Relief Act was perfectly reasonable and 
the suit was one which fell within the purview 
of section 42. 

(2) That the Court of first instance had rightly 
exercised its discretion in granting the declaration, 
because if was not wcase where the plaintiff might 
be seeking prematurely to force his opponent’s hand; 
on the contrary the plaintifi’s own hand had been 
forced by the open assertion of a definite claim on be- 
half of the minor defendant, a claim which the plain- 
tiff was entitled to repelnow when the material evi- 
dence was obtainable. 

The general power vested in the Courts in India 
under the Civil Procedure Code to entertain all 
suits of a Civil nature, excepting suits of which 
cognisance is barred by any enactment for tho 
time being in force, doesnot carry with it tho 
general power.of making declarations except in 
so far as such power is expressly conferred by 
statute. 

Itis no longer the practice to stay suits against 
infants until they have attained full age, as it is 
generally considered that an infant can be suti- 
ciently placed before the Court by a duly constitut. 
ed guardian. 

Chandrasingji v. Mohansangji, 30 B, 523, at p. 533; 
40.L. J. 181; 8 Bom. L. R. 705; 1 M. L. T. 801, ro. 
ferred to, 
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_ Appeals from the decision of the First 
Class Subordinate Judge at Ahmedabad, in 
Suit No. 503 of 1902. 

Mr. Raikes, with Mr. T. R. Desai, for the 
Appellants. 

Messrs. Inverartty, Branson and B. J. Desai, 
with Messrs. Markand N. Mehta and Nanda- 
vadan K. Mehta, for the Respondent. 

Jucdgment.—The plaintiff claims in 
this suit a declaration that the second defen- 
dant is not lis son and that he was not born 
to the first defendant and for an injunction 
restraining the defendant No. | from pro- 
claiming to the world that the defendant No. 
2 is plaintiff’s son and from claiming mainte- 
nance for him as such son. 

The plaintiff is a éalwgdar and the first 
defendant is his wife, who alleges that after 
leaving the plaintiff's house a son was 
born to her who had been begotten by the 
plaintiff. 

No claim for maintenance has as yet been 
made on behalf of the second defendant. 
He is an infant less than two years of age 
and neither he nor any one on his behalf 
has set up any claim by him as heir to the 
estate of the plaintiff. The talugdart estate, 
of which the plaintiff is owner, descends ac- 
cording to the rule of primogeniture, ib is 
impartible and inalienable without the consent 
of Government and it has been held in this 
Court that although the son of a ¢alugdar is 
debarred from claiming a partition of the 
estate in his father's life-time, he may sue for 
maintenance oubof the estate. Himmatsing 
v. Becharsing Glanprtsing (L). 

. The question which arises at the outset is, 
whether such a suit as this will lie. 

Tt has long been established that the 
general power vested in the Courts in India 

_ under the Civil Procedure Code to entertain 
all suits of a civil nature excapting suits of 
which cognisance is barred by any enactment 
for the time being in force, does not carry 
with it the general power of making declara- 
tions except in so far as such poweris ex- 
pressly conferred by Statute. 

In Kathama Nuatchiar v. Dorasings Tevar (2) 
the Judicial Committee states; — 

“They at first conceived that the power of 
the Courts in India to make a merely declara- 
tory decree was admitted to rest upon the 15th 
section of the Code of Civil Procadure of 

(1) 12 B. H. C. R. 94. 

(2) 21, A. 169; 23 W.R, 314; 15 B, L, R. 83. 
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1859, the effect of which has been so much 
discussed. Mr. Doyne, howevereraised some 
question as to that, and suggested that the 
power was possessed by the Courts in the 
Mofussil, before the Code of Civil Procedure 
was passed, and had not been taken away 
thereby. No authority which establishes the 
first of these propositions was cited; and their 
Lordships conceived that if the Legislature 
had intended to continue to those Courts the 
general power of making declarators (if they 
ever possessed such a power), it would not 
have introduced thisclause into the Code of 
Procedure, which, if a limited construction is 
to be put upon it, clearly implies that any 
decree made in excess of the power thereby 
conferred would be objectionable, the words 
of the section being :— No suit shall ba open 
to an objection on the ground that a merely 
declaratory decree or order is sought there- 
by and it shall be lawfulfor the Civil Courts 
to make binding declarations of right without 
granting consequential relief.’ Nor does any 
Court in India sinea the passing of the Code 
seem to have considered that it had the power 
of making declaratory decrees independently 
of that clause.” 

It was held by their Lordships in the euse 
from which the above quotation is drawn, 
that the application of section 15 of the Code 
of Procedure of 1859 must be governed by 
the same principles as those upon which the 
Court of Chancery proceeded in exercising 
the power conferred by 15 & 16 Vic. e. 86, 
section 50, with such slight modifications as 
might be required by the different cir- 
cumstances of India and by the different con- 
stitution of the Courts in that country, and 
that a declaratory decree could not be made 
unless there was right to consequential relief . 
capable of being had in the same Court, or 
under special circumstances as to jurisdiction . 
in some other Court. 

There can, we think, be no doubt that if 
the law as to declaratory decrees were still 
governed by section 15 of Act 1859, this suit 
would not be maintainable, having regard to 
the decisions in England under 15 & 16 Vic. 
c 86, section 50, and the opinion expressed 
by the Judicial Committee in the case above 
referred to. ©The law, however, is now go- 
verned by section 42 of the Specific Relief 
Act of 1877, which provides as follows :— 

“Any person entitled to any legal character, 
or to any right as to any property, may 
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institute a suit against any person denying, 
or interested to deny his title to such character 
or right, and the Court may, in its diseretion, 
make therein a declaration that he is so 
entitled, and the plaintiff need not, in such 
suit, ask for any further. relief, 

Provided that no Court shall make any such 
declaration where the plaintiff being able to 


seek further relief than a mere declaration of 


title, omits to do so.” 

On behalf of the defendant, reliance is plac- 
ed upon a passage in the judgment of the 
Judicial Committee in Fischer v. Secretary of 
State for India in Council (3) to the effect 
that there can be no doubt as to the origin and 
purpose of section 42 that it was intended to 
introduce the provisions of section 50 of the 
Chancery Procedure Actof 1852 (15 & 16 
Vic. c. 86) as interpreted by the Judicial 
decisions and that before the Act of 1852 it 
was not the practice of the Court in ordinary 
suits to make a declaration of right ex- 
cept as introductory to relief which it pro- 
ceeded tə administer. The Judicial Com- 
mittee, however, in that case were not con- 
sidering exhaustively the different cases in 
which declaratory decrees might be passed. 

It is contended on behalf of the plaintiff 

. that he is a person entitled to aright to his 
talukdart estate free from any claim to 
maintenance by, or on behalf of, the second 
defendant, and, therefore, that the Court may, 
in its discretion, make a declaration in this 
suit that he is so entitled. 

There can, we think, be no doubt that the 
assertion which has been proved to have 
been made by the father of the first de- 
fendant with reference to the paternity of 
the second defendant, may lead to serious 
consequences from the point of view of the 
plaintiff. It is well-known that disputes 
often arise as to the true paternity of boys 
who are put forward as heirs to éalugdaré 
estates. The prevalence of such dispates is 
illustrated by the letter of the Collector of 
Ahmedabad of the 9th of December 1897, 
Exhibit 181 in this case, where he calls atten- 
tion to the desirability of falugdars having 
their wives submitted to medical examination, 
when it is alleged that they are pregnant. It 
is not that such boys are often pbjected to as 
being bastards but as being supposititious sons 
of women who have never born sons. 

As a particular instance of the evil now 

(3) 26 I. A. 27; 22 M, 276; 3 0, W. N. 161. 
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under discussion, we may rafer to a passage 
in the judgment of the Judicial Committee 
in Ohandrasingji v. Mohansangit (4), where 
with reference toa case of an alleged sup- 
posititious child of a ¢alugdar, their Lord- 
ships observe:— 

“The extraordinary length of time which 
was allowed to elapse after the l4th May 
1883, the date upon which everything turns, 
and the 12th December 1894, when the 
present suit was filed, is also a circumstance 
very adverse to the respondent. During all 
that interval, with the exception of a part of 
1893 and 1894, when negotiations for a com- 
promise were in progress, there was nevera 
time at which proper steps might not, and 
ought not, to have been taken to secure a 
full trial of the question in issue; and that 
question is one which, fromits nature, 
specially required to be disposed of while the 
facts were fresh.” 

It appears to us that having regard to the 
really serious nature of the question with 
which the plaintiff was faced as soon as the 
assertion was made that a son not admitted 
by him, had been born to his wife, his con- 
tention as to his right under section 42 of the 
Specific Relief Act is perfectly reasonable 
and we hold that this suit is a suit which 
falls within the purview of section 42. 

The question then arises is, whether the 
Court below in entertaining the suit, has 
exercised a proper discretion in the matter. 
On the one hand, it is extremely desirable 
that all evidence which may be forthcoming 
with reference to the birth and paternity 
of the second defendant should be taken 
while it is still available. On the other 
hand, we have to bear in mind the considera- 
tions stated as follows by Mr. Justice Joyce 
in North Hastern Marine Engineering Co. v. 
Leeds Forge Co. (5):— 

“In simple cases, the mere fact that A is 
supposed to contemplate the bringing of an 
action against B or that A may have stated 
that he has grounds for such an action does 
not entitle B to institute an action against 
A to have it declared that A has not a good 
cause of action against B and this is so whe- 
ther the result depends merely upon questions 
of law or upon facts as to which there would 
or might be a conflict of evidence and a 

(4) 80 B. 593 at p. 533; 40. L. J. 181; 8 Bom, 
L. B. 705; 1 M. L. T. 801. 


(5) (1908) 1 Ch. 324; 75 L. J. Ch. 178; 54 W. R. 
„370; 49 L. T. 56; 22 T. L. R. 178. 
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protracted trial. Ordinarily an intending 
plaintiff may postpone his action as long 
as he pleases at the risk of finding himself 
ultimately barred by some Statute of Limit- 
ations and he may ckoose his own time for 
commencing proceedings. He is entitled to 
wait until he has collected the necessary 
evidence or has made such inquiries as he 
thinks fit or has obtained the requisite funds 
or what not.” 

We donot think that in the present snit 
these considerations are of much force. For 
it is not the case here that the plaintiff is 
seeking prematurely to force his opponent’s 
hand; on the contrary, the plaintiff's own hand 
has been forced by the open assertion of a 
definite claim on behalf of the minor defen- 
dant, a claim which the plaintiff is entitled 
to repel now when the material evidence is 
obtainable. To hold that, although the suit 
is maintainable, the Court below wrongly 
exercised its discretion in granting the de- 
claration sought amounts for practical pur- 
poses to holding that the plaintiff, openly 
threatened with this serious claim, is con- 
demned to inactivity for, it may be, 20 or 
30 years, leaving it to the claimant to file 
his suit at such timeas most assists him in 
taking ihe plaintiff at a disadvantage. The 
remarks of the Judicial Committee which 
we have already quoted indicate how pre- 
judicial to the plaintiff’s cause such inactiv- 
ity would be, and it is plain that every 
day daring which the plaintiff remained 
quiescent under an adverse claim of this 
character would strengthen the case against 
him. 

We have not overlooked the fact that the 
second defendant is an infant of very tender 
years who was represented only by the 
Official Nazir of the Court as his guardian, 
and we have considered whether it would 
not be best to reverse the decree under appeal 
and stay the suit with liberty to the plain- 
tiff toapply for its removal from the Stayed 
List in the event of the second defendant 
setting up any claim based upon the allega- 
tion that he is the plaintifi’s son. But, hav- 
ing regard to all the circumstances and being 
of opinion that the lower Court has come to 
a correct conclusion upon the question, of fact 
we think that our proper course is to affirm 
the decree. It is no longer the practice to 
stay suits against infants until they have 
attained full age, as it is generally considers 
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ed that an infant's case can be sufficiently 
placed beforethe Court by a dely constitut- 
ed guardian. Such a guardian we have 
here, and though the whole of the case for the 
defence is that which was put forward by 
the first defendant, that is a circumstance of 
no moment to the present argument. From 
the very nature of the case the claim on be- 
half of the infant had to be put forward 
during his infancy, and the person best quali- 
fied to put it forward was the first defendant. 
In reality indeed it is as much her claim as 
his, and the record satisfies us that she has 
supported her pretensions with all the evi- 
dence procurablein that behalf. The plain- 
tiff, being entitled to bring this suit, 
is entitled on the evidence to the decree 
made in his favour, and his rights are 
not to be curtailed by reason of the facti 
that the false claim made against him had 
to be made while the second defendant 
was yet an infant. Technically the infant 
has been duly represented; substantially 
his case has been put before the Court 
fully and completely with all, even more than 
all, the evidence which could honestly be 
called in aid of it. Jn the interests of justice 
it is of the highest importance that claims 
of this character should be investigated and 
decided without unnecessary delay, and when 
the controversy has once been brought to 
trial the decision should ordinarily follow 
in the usual course. We do not find in this 
case sufficient reasons for upsetting the deci- 
sion come to and suspending the whole dis- 
pute indefinitely. 

Much reliance bas been placed by the de- 
fendant’s counsel upon the case of Yool v. 
Ewing (6). That, however, was a case in which 
no question arose asto the right of inheritance 
to an impartible and inalienable estate and 
the words of the Rules and Orders, relied 
upon by the Master of the Rolls as indicat- 
ing that no suit for a declaration of 
bastardy could be maintained, are not identi- 
cal with the terms of section 42 of the 
Specific Relief Act. 

Woe affirm the decree of the lower Court and 
dismiss the appeal with costs. 


z Decree affirmed. 
(6) (1904) 17, B. 484. 
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NANABHAT V. COLLECTOR OF KAIRA. 
(s.c. 12 Bom. L. R. 707.) 
BOMBAY HIGH COURT, 
Secoxp Cavin Appear No, 186 or 1905. 
July 8, 1910. 
Present: — Sir N. G. Chandavarkar Kr., Judge, 
and Mr. Justice Heaton. . 
-NANABHAT BAJIBHAT PATEL — 
Devenpant—APPELLANT f 
Versus 
Tae COLLECTOR or KATRA-—-PLAINTIPE 
_ — RESPONDENT. 

Land Rerenue Code (Bom. Act V of 1879), ss. 3 (11), 
217-—-Holder—Not restricted to registered occupants only 
—Tentnt entering into possession underan occupant. 

Section 217 of the Land Revenue Code (Bom, Act V 
of 1879) does not restrict its application to registered 
occupants only. It invests ‘the holders of all lands’ in 
alienated villages with the same rights and imposes 
upon them the same responsibilities in respect of 
the lands in their occupations, that occupants in un- 
alienated villages have. The words ‘so far as may be’ 
are used in the latter part of the section ouly and do 
not, when grammatically read, operate to limit the 
plain language of the first part. 

‘Holder’, as defined in clause 11 of section 3 of 
the Code, is wide enongh to include even a ten- 
ant who has entered into possession under an oc- 
enpant, 


“Second appeal from the decision of the 
Judge, Small Cause Court, at Ahmedabad, 
with appellate powers, reversing the decree 
of the Subordinate Judge of Nadiad, in Civil 
Suits Nos. 164 and 165 of 1903. 


Mr. L. A. Shah, for Mr. M. N. Mehta, for 


the Appellant. 

Mr. G. S. Rao, Government Pleader, 
the Respondent. 

Interlocutory Judgment.— 
This is ‘a suit by an Inamdar claiming the 
right to enhanca the rentof the defendant, 
who has been held to be a permanent 
tenant, A similar point was lately dis- 
cussed by this High Court in the case of 

*Rajya v. Balkrishna Gangadhar (1). The 
judgment in that case lays down what are the 
essential issues to be decided in a case of this 
nature. Inasmuch as findings on these issues 
have not been recorded by the learned Judge, 
it is impossible for this Court to pass any 
decree in this case. 

“We, accordingly, remand this case to the 
lower appellate Court for findings on the fol- 
lowing issnes:— | 

(1) Was the imam grant of the soil or of 
the Royal share of the revenue? ° 

(2) Was the defendant, or any pre- 
decessor-in-title of his, in possession of 


for 


(1) 7 Bom. L. R. 439 at p. 442; 29 B. 415, 
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the lands in suit ator before the date of the 
grant in nam under which the plaintiff 
claims? 

(3) If so, was he in possession at that 
time as tenant of the person to whon the 
inam grant was made, and had he mérasi 
rights? , 

(4) Is it rent or assessment that is pay- 
able ? ; 

(5) Has the plaintiff the right by virtue 
of usage or otherwise to enhance as against 
the defendant? 

(6) If there is a right to enhance, then 
to what extent can the enhancement be made 
having regard (a) to the usage of the 
locality in respectof land of the same descrip- 
tion and tenure and (b) what is fair and eguit- 
able ? 

In addition we would add a farther issue, 
viz :— 

(7) Inasmuch as the learned Judge has 
found that the Survey Settlement has been 
introduced into this village, what effect, if 
any, will that have, having regard to section 
217, Land Revenue Code, upon the plaintiffs 
alleged right to enhance the defendant's rent 
or assessment? 

Fresh evidence to be adduced if necessary. 
Findings to be returned in two months. 
Findings 

returned on the issues were as follows: — 

(1) That the inam was the grant of the 
Royal share of revenue. 

(2) In the negative. 

(3) Not necessary to decide. 

(4) Ibis the rent that is payable. 

(5) The plaintiff as owner has a right 
to enhanca the rent as against the defendant. 

(6) That the rent can be enhanced to 
Rs. 46-8-0 only. 

(7) That the introduction of the Survey 
Sattlement in the village will have no 
effect on the right to enhanca the defendant's 
rent, 

With these findings, the appeal cama up 
for disposal bafore Chandavarkar and Heaton, 

Vice A 
: Mr. L. A. Shah (for Mr. M.N. Mehta), for 
the Appellant. 

Mr. G. 4, Rao, 

espondent. 
none Judgment. 

Chandavarkar, J.—The respondent is inam. 
dar of the village in which the land in dis. 
puge is sibuate and brought the suit ont of 


Government Pleader, for 
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which this appeal arises to recover enhanced 
rent. The appellant contested the claim 
on several grounds, one of which, material 
for the purposes of this appeal and decisive 
of the case, was that he was entitled to the 
benefit of section 217 of the Land Revenue 
Code and liable to pay only the Government 
rate of assessment levied on the land. The 
lower appellate Court has disallowed that 
defence on the ground that the appellant is 
not a registered occupant of the land. Bab 
section 217 does not restrict ils application 
to registered occupants only. It may be and 
indeed the lower Court fiuds that the appel- 
lant holds the lands as a mere tenant under 
the znamdar and that the latter has also 
acquired the right of occupancy. Bat sec- 
tion 217 invests “the holders of all lands” 
in alienated villages with the same rights 
and imposes upon them the same respon- 
sibilities in respect of the lands in their oc- 
cupation that occupants in unalienated vill- 
ages have. “Holder,” as defined in cl. 11 of 
section 3 of the Code, is wide enough to 
include even a tenant who has entered into 
possession under an occupant, 

It was urged for the respondent that by 
the concluding part of section 217 the 
Legislature intended it to apply “so far as 
may be.” But those words are used of the 
latter part of the section only and-do not, 
when grammatically read, operate to limit the 
plain language of the first part. 

The decree must be reversed and the 
plaintiff must be given a declaration that he 
- is entitled to recover from the defendant only 
the amount of assessment levied under the 
Land Revenue Code. As the defendant 
admits the amount claimed, the claim as to 
that is also awarded, but this award is with- 
out prejudice to the right declared by this 
decree. The respondent must pay the appel- 
lant’s costs threughont. 

Heaton, J—It is now established beyond 
controversy that the plaintiff is grantee only 
of the Royal share of the revenue; that the 
defendant is a permanent tenant under the 
plaintiff and that when the Survey Settlement 
was introduced into this village the ‘namdar’s 
name was entered as khatedar or registered 
occupant of the lands in suit. At that 
time, however, as for long before and since, 
the actual occupant was the defendant or his 
preclecessor-in-title, who held as a permanent 
tenant, That being so how does section 217 
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of the Bombay Land Revenus Code operate 
in this case? In virtue of being a perma- 
nent tenant, the actual occupant at the date of 
the settlement was one “in whom a right to 
hold land is vested.” Therefore, he was a 
“holder” within the meaning of that term 
as used in the Land Revenue Code. Conse- 
quently he ‘‘shall have the same rights and 
be affected by the same responsibilities in re- 
spect of the lands in his occupation as the 
occupants in unalienated villages.” ‘There- 
fore, the defendant during the continuance of 
the settlement is only under an obligation to 
pay the survey assessment and no more. 

The fact that at the time of the settlement 
the dnamdar’s name was entered as khatedar 
does not seem to me to affect the question. 
The right to cultivate the land vested in the 
tenant and that right carried with it a right 
to hold during the continuance of the settle- 
ment at no higher rent than the survey assess- 
ment, as soon as by the Will of the cnamdar 
the settlement was introduced. 

That is sufficient, in my opinion, for the 
decision in the case and, therefore, itis un- 
necessary to express any opinion on the other 
interesting point in the case: vez, whether 
after the earlier litigation evidenced by Ex- 
hibits 61 and 62 it was open to the Courts to 
find on the evidence that the defendant or his 
predecessor-in-titls was not in possession of 
the lands in suit, ab or before the date of the 
grant in tnam. 


Therefore, I agree with the order proposed 
by my learned colleague. 


Decree reversed. 


(s. c. 12 Bom, L. R. 712.) 
BOMBAY HIGH COURT. 
Seconp Civiu APPRAL No. 533 or 1909. 
Jaly 10, 1910. 
Present:—Sir N. GQ. Chandavarkar, KT., 
and Mr, Justice Heaton. . 
JOSS ANTONIO BARRETO — DEFENDANT— 
7 APPELLANT 
versus 

FRANGISCO ANTONIO RODRIGUES— 


BLAINTIEF— RESPONDENT. 
Jurisdiction—Value mentioned in plaint—Valuation 
not objected to—Second appeal—Parties not allowed to 
raise the question of jurisdiction—Evidence Act (I 
of 1872), s. 58—Consent of parties does not give jurisdic. 


- ton~~Application of rule. 
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BARRETO wy, BARRETO, 


Plaintiffs sued, in the Court of the Subordinate 
J ndge, First Class, for a partition of the property in 
dispute. In their plaint the market-value stated 
was such asto gmake the suit triable only by the 
First Class Subordinate Judge. That Judge made 
over the trialof the suit to the Joint Subordinate 
Judge who had no jurisdiction to try it, if themarket- 
value stated in the plaint was correct. Neither party 
raised any objection on the ground of jurisdiction, and 
no issue was raised relating to it. 

On appeal tho question of jurisdiciion was raised for 
the first time on the strength of the market-value 
stated in the plaint. It was overruled, 

On second appeal to the High Conrt, the objection 
having been renewed :—- 

Held, that the market value stated in the plaint 
prima facie determined the jurisdiction. It was not 
conclusive and binding on the plaintiffs so as to 
estop them from disputing its correctness or seeking 
its amendment merely because they had stated it 
in the plaint, It was open, however, to the defen- 
dant to rely on the statement in the plaint and dis- 
pute the jurisdiction of the Court. But as neither 
party raised any question as to want of jurisdic- 
tion arising from the allegation in the plaint, and 
by their conduct and silence treated the market- 
value to be of the amount sufficient to give jurisdic- 
tion to the Court, they dispensed with proof on the 
question by their tacit admissions, and thus the 
principle of law laid down in section 58 of the 
Indian Evidence Act came into operation, aad prevent- 
ed the result of the statement of the market-value in 
the plaint, 

The parties cannot by consent give jurisdiction 
where none exists. That is so where the law confers 
no jurisdiction. The law does not prevent parties 
from waiving inquiry by the Court as to facts ne- 
cessary for the determination of the question as to 
jurisdiction, where that question depends on facts to 
be ascertained. 

Biru Mahata v. Shyama Churn Khawas, 220. 483, 
referred to. 

Second appeal from the decision of the 
District Judge, Thana, confirming the decree 
passed by the Joint Sabordinate Judge at 
Thana, in Civil Suit No. 43 of 1908. 

Mr. Bhendarkar, with Messrs. K. A. Padhye 
and G. K. Dandekar, for the Appellants. 

L Mr. P. B. Shingne, for the Respondent. 
Judgment. 

Chandavarkar, }.—The respondents as plain- 
tiffs filed Suit No. 48 of 1908 in the Court 
of the Subordinate Judge, First Class, Thana, 
for a partition of the property in dispute. 
In their plaint the market-value stated was 
such as to make the suit triable only by the 
First Class Subordinate Judge. That Judge 
made over the trial of the suit to the Joint 
Subordinate Judge at Thana. He had no 
jurisdiction to try it, if the qarket-value 
stated in the plaint was correct. Neither 
party raised any objection on the ground of 
jurisdiction; no issue was raised relating to 
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it, So the trial proceeded on the merits and 
the Joint Subordinate Judge, after taking 
evidence on the issues raised, passed a decree 
for partition in favour of the present respon- 
dents. - 

The appellants on appeal to the District 
Court raised for the first time the question of 
jurisdiction on the strength of the market- 
value stated in the plaint. That Court 
overruled the objection on the ground that 
section 11 of the Suits Valuation Act (No. 
VII of 1887), furnished a bar to it, and that 
the record showed that “the undervaluation 
(?), if any, had not prejudicially affected the 
disposal of the snit on the merits.” 

In this second appeal the objection has 
been renewed, and, in support of it Ramayya 
v. Sublerayudu (1). is cited. That decision, 
no doubt, supports the contention. But the 
principle governing the question of jurisdic- 
tion in such cases is laid down by our Court 
in several cases, of which the leading 
authority is Lakshman Bhatkar v. Babaji 
Bhatkay (2). There it was said :— What 
prima facie determines the jurisdiction is the 
claim or subject-matter of the claim as 
estimated by the plaintiff and, this determina- 
tion having given the jurisdiction, the 
jurisdiction itself continues, whatever the 
extent of the suit, unles3: a different principle 
comes into operation to prevent such a result 
or to make the proceelings from the first 
abortive.” 

In the present case, the market-valne 
stated in the plaint prima facie determined 
the jurisdiction. Ib was not conclusive and 
binding on the plaintiffs so as to estop them 
from disputing its correctness or seeking its 
amendment merely because they had stated 
it in the plaint. When the trial commenced 
before the Joint Subordinate Judge, it was 
open to the defendant to rely on the state- 
ment in the plaint and dispute the jurisdic- 
tion of the Court. Had that been done, the 
plaintiffs might have asked for amendment 
and perhaps satisfied the Court by evidence 
that the market-value had been over-estimat- 
ed in the plaint. Neither party raised any 
question as to want of jurisdiction arising 
from the allegation in the plaint. And by 
their conduct and silence they treated the 
market-value to be of the amount sufficient 


to give jurisdiction to the Court, They dis- 
(1) 13 M. 25. 
(2) 8 B. 31, 
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pensed with proof on the question by their 
tacit admissions and thus the principle of 
law laid down in section 58 of the Indian 
Evidence Act came into operation and 
prevented the result of the statement of the 
market-value in the plaint. . 

But it is urged” that parties cannot by 
consent give jurisdiction where none exists. 
That is so where the law confers no jurisdic- 
tion. But here the consent is not given to 
jurisdiction where none exists. Here the 
consent related to the question of the market- 
value. No doubt the question of jurisdiction 
depended on that question. But all that the 
law has said is that a suit relating toproperty, 
the market-value of which is of or exceeds a 
certain amount (Rs. 5,000), shall not be 
tried .by a Second Class Subordinate Judge. 
To bring that law into operation, the market- 
value must be determined by evidence, where 
it is in issue. If it is not in issue and is taken 
to be Rs. 5,000 or more, there is no jurisdic- 
tion and parties by consent cannot give it. 
Bat where it is not in issue and parties 
agree, expressly or by conduct, tu treat the 
suit as one for property of lesser value than 
Rs. 5,000, the maxim of law does not apply. 
The Jaw does not prevent parties from waiv- 
ing inquiry by the Court as to faets necessary 
for the determination of the question as to 
jurisdiction, where that question depends on 
facts to be ascertained. See Biru Mahata v. 
Shyama Churn Khawas (1). 

The only other point urged before us was 
on the question of mesne profits. It was 
not raised in either of the Courts below and 
involves no question of law not dependent M., 
on evidence. We must, therefore, decline to 
entertain it in second appeal. 

The deeree is confirmed with costs. 

Heaton, J—The defendant by his own 
conduct led the Judge in the trying Court to 
suppose that he had jurisdiction to try this 
suit, or at least by his conduct prevented the 
Judge from suspecting that there could be 
any donbt as to whether he had jurisdiction. 
The-defendant’s conduct also, I think, raises 
a presumption that for his part he did not 
accept the valuation of the property set out 
in the plaint, for had he accepted that 
valuation, the question of jurisdiction should 
have been raised.” After the defendant’s own 
conduct had led to this presumption, finding 


that the case was decided dgaint him, he 
(1) 22 C. 483 at p.'486, 
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wishes in appeal tu raise the question of 
jurisdiction. That question can only be decided 
definitely by ascertaining on evidence what 
is the value of the property. Having regard 
to the defendant’s conduct the question is 
certainly a matter of doubt. This is.a second 
appeal, and I do not think we ought to allow 
the defendant to solve this difficulty by now 
remanding the case in order to enable him to 
adduce evidence on the point. 
Decree confirmed. 


(s. c. 12 Bom. L. R. 717.) 
BOMBAY HIGH COURT. 
ORIGINAL Orvin, Sort No. 976 or 1909. 
June 23, 1910. 


5 Present:—Mr. Justice Macleod. 
VISHVANATH P. VAIDYA— 
PLAINTIFF 
versus 


Tar LONDON anp LANCASHIRE LIFE 


ASSURANCE COMPANY —Deranpanz. 

Insurance poticy~~Debt secured by deposit of life 
policy—-No notice of deposit to the Insurance Company 
—Subsequent assignment of policy to another creditor 
who had no notice of the deposit~—Legal estate and 
equitable charge—Priority. 

The plaintiff accommodated D by signing notes in 
favour of a Bank and in order to secure’ himself ob- 
tained a deposit of two life-policies from DÐ. The 
plaintiff did not give any notice to the Insurance 
Company that he held these policies as security for 
the liabilities incurred by himon behalf of D. M, 
a creditor of D., who was not aware of the deposit, 
took an assignmentfrom D of the said policies as 
security for debts owed by D to him. The policies 
were not made over toM because D asserted that 
they were missing and though searched he could 
not find them. On this, the Insurance Company 
was asked for duplicate copies of the policies. The 
Company required indemnity bond in a particular 
form, but before the bond could be signed; D died. 
The plaintiff sued the Company to recover the 
money under the policies. M was also made a de- 
fendant in the case: 

Held, (1) that the execution of the assignment gave 
M a legal estate without the documents: the exeou- 
tion of the indemnity bond was only required to en- 
able him to obtain duplicate policies from the Oom. 
pany, and that in no way affected the legal estate 
already vested in him by the assignment. 

(2) that as nothing had been proved which 
should have put the owner of the legal estate on 
inquiry, and as it had not been proved that he had 
notice, actual or constructive, of the prior equitable 
charge, it follewed that the owner of the legal estate 
must succeed. 


(3) that an owner ofa legal estato had priority 
over an equitable mortgage, unicss it could be shown 
that ho had had notice of the prior equitable charge 
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or that there were circumstances which put him 
on notice to enquire whether there was any such 
prior charge. 

A person wĦo gets in a legal estate without 
gotting documents of title in ordinary casos is 
bound to enquire of the mortgagor or assignor 
what hasbecome of the documents. Butif proper 
inquiry is made and a reasonable answer is given, then 
the person obtaining a legal estate is not required to 
do anything further. 


Messrs. Setalvad and Davar, for the Plain- 
tiff, 

Messrs. Jardine and Desar, for the Defen- 
dant. 

Judgment.—tThe plaintiff in this 
case had monetary dealings with the late 
Dwarkadas Dharamsey. In 1904, there was 
n balance of above Rs. 9,000 due to the plain- 
tiff on current account. The plaintiff also 
accommodated Dwarkadas by signing notes in 
favour of the Bank of Bombay to the extent 
of Rs. 50,090, and in order to secure bim 
obtained a deposit of shares from Dwarkadas. 
In November 1904, Dwarkadas substituted 
two policies on his life, one in the London and 
Lancashire Assurance Company and the other 
in the New York Assurance Company in sub- 
stitution for the share certificates. The 
liability of the plaintiff on the notes signed 
by him continued owing to the notes being 
renewed from time to time until November, 
1907, when the notes were paid off; but the 
policies remained with the plaintiff from 
November, 1907, until April 1909, when 
again he became responsible on bills drawn 
by Dwarkadas Dharamsey to the extent of 
Rs. 25,000. The liability increased to 
Rs. 75,000 in July 1909; bills for the amount 
were-falling due in September, and the Specie 
Bank which held them gave notice to 
Dwarkadas and the plaintiff that they would 
not be renewed. The plaintiff had not giveu 
any notice to the Insurance Companies that 
he held these policies as security for the 
liabilities incurred by him on behalf of 
Dwarkadas Dharamsey. On the 28th August 
Dwarkadas committed suicide. In September, 
the Bank, as Dwarkadas’s estate proved 
insolvent, gave notice to the plaintiff, and 
the plaintiff had to deposit security with 
the Bank to cover his own liability on ‘the 
pills. After ‘the death of Dwarkadas the 
plaintiff discovered that Dwarkadas had 
assigned these two policies toethe second de- 
fendant in this suit Mulraj Khatao who 
claimed that he had a legal estate in the 
policies in priority to the claim of the plaintiff. 


I am concerned in this case with only one 
of these policies, the Rs. 20,000 policy in 
the London and Lancashire Insurance Com- 
pany. They were made the first defendant 
in this suit and were discharged on paying 
the money into Court. The circumstances 
under which Mulraj obtained a claim on this 
policy Were as follows:-— 

Mulraj was a creditor of Dwarkadas to 
the extent of well overa lac of rupees in 
June 1909. He heard about that time 
that Dwarkadas was giving security to 
others of his creditors and, therefore, getting 
anxious about his own debt, he called upon 
Dwarkadas to give security. Hesent instruc- 
tions from Poona to his clerk to see Mr. 
Madhavji, his Solicitor, who was to go to 
Dwarkadas and demand payment of security. . 
Madhavji saw Dwarkadas on the 19th of June 
when Dwarkadas promised that he would see 
Mulraj about the debt. Dwarkadas went to 
Poona and saw Murlraj and the next thing 
Mr. Madhavji heard from his client was that 
Dwarkadas had promised to give as security 
policies tothe extent of Rs, 1,10,000. Mr. 
Madhavji saw Dwarkadas on the 22nd of 
June, and Dwarkadas produced four 
policies for Rs. 60,00) and said that he 
would lock for the two remaining policies for 
Rs. 50,000. Mr. Madhavji prepared deeds of 
assignments of those four policies which had 
been produced, and on the 23rd of June 
Dwarkadas executed an assignment of those 
four policies in favour of Mulraj. He 
also stated that he would search for the 
policies, and asked his son in the presence 
of Mr. Madhavji also to search. After the 
28rd of June Mr. Madhavji saw Dwarkadas 
once or twice and Dwardkadas still asserted 
that he had been searching for’ the missing 
policies and could not find them. The matter 
then came to the hands of Mr. Kamdar, 
partner of My, Madhavji, who saw Mulraj 
and Dwarkadas on the 22nd of July. 
Dwarkadas produced on slips of paper 
particulars of the missing policies and said 
he would assign them to Mulraj. The ques- 
tion whether duplicate policies could be 
obtainedfrom the Companies was discussed 
and at the instructions of Mr. Dwarkadas, 
Messrs. Madhowji and Kamdar wrote to 
the Companies asking them for duplicate 
copies of the policies. Replies from the 
Companies were received by the 31st of 
July stating that they required indemnity 
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bonds in a particular form to be signed before 
they could issue duplicate policies. The New 
York Assurance Company also wanted an 
affidavit, On the 6th of August Mr. Kam- 
dar got instructions to prepare the necessary 
documents. He prepared the two assign- 
ments and two indemnity bonds and an 
affidavit and he took all those documents to 
Dwarkadas for signature on the 18th of 
August. Dwarkadas signed the assignments 
in favour of Mulraj but as the indemnity 
bonds and the affidavit had to be signed be- 
fore a Magistrate or a Justice of the Peace, 
he told Mr. Kamdar that he would keep 
the documents in his office and sign them be- 
fore a Magistrate or‘a Justice of the Peace 
thereafter. Asa matter of fact Mr. Dwarka- 
das kept putting off both Mr. Kamdar and 
Mr. Mulraj. He made excuses that he 
was busy and gave promises that he would 
sign the documents but eventually committed 
suicide on the 28th of August without having 
executed either the indemnity bonds or 
the affidavit. The result was that on the 
13th of August Mulraj obtained a legal 
estate in the policies. On the 27th of August 
he gave a notice to the Companies of the 
assignment in his favour. The dispute, 
therefore, in this case is between the defen- 
dant who has a legal estate in the policy 
and the plaintiff who has an equitable charge 
on the policy without having given notice to 
the Company that the policies had been 
deposited with him as security. The well- 
known principle, therefore, applies to this 
case that an owner ofa legal estate has 
priority over an equitable mortgagee, unless 
it can be shown that he has had notice of the 
prior equitable charge or that there were cir- 
cumstances which put him on notice to 
enquire whether there was any such prior 
charge. No doubt, a person who gets ina 
legal estate without getting documents of title 
in ordinary cases is bound to enquire of the 
mortgagor or assignor what has become of 
the documents. But the cases show that if 
proper enquiry is made and a reasonable 
answer is given, then the person obtaining 
a legal estate is notrequired to do anything 
further. 


Tn this case enquiries were made where 
the actual policies were. Dwarkadas said 
they were lost. Was there anything in the 
statement made by Dwarkadas which might 


have made Mulraj suspicious of any dis- 
honesty on the part of Dwarkadas? It is not 
as if he had stated that the policies were in a 
particular place, then Mulraj “would have 
been bound to ascertain whether they were 
in such a place, It is not suggested that at 
that time there was any reason to suppose 
beyond the fact that Dwarkadas was in want 
of money and that he was acting dishonestly. 
And, therefore, the plaintiff on whom the 
onus lies has not suggested or proved any facts 
which, if proved, would have shown that 
Mulraj should have made further enquiries as 
to the existence or the locality of the missing 
documents, It was suggested that as Dwarka- 
das had already assigned two policies in the 
New York Life Assurance Company and 
London and Lancashire Company, that Mulraj 
ought not to have believed his story thas 
the remaining policies in the London and 
Lancashire and New York Companies had 
been lost. But it is diffcult to see what fur- 
ther enquiries Mulraj could have made 
without disputing the good faith of Dwarka- 
das. Asli have shid, there was nothing at 
that time which could lead him to suspect 
that Dwarkadas was dishonest. Itis true 
that he did not enquire directly of the Com- 
panies whether they had received a notice of 
the assignment but the plaintiff cannot take 
advantage of that because he had given no 
notice to the Company himself. If he had 
given notice to the Company before 13th of 
August, there can be no doubt that the 
companies would have informed Messrs. 
Madhavji and Kamdar of such notice when 
they had asked the companies to inform 
them whether they would issue duplicate 
policies. But the qaestion as to who would 
have a prior title, sapposing the plaintiff had 
given notice to the companies, does not arise. 
There is no reason why he should not had have 
given mw notice to the companies that he was 
in possession of the policies, except that he 
did not wish to embarrass Dwarkadas. But 
owing to his not having given notice to the 
companies, he enabled Dwarkadas to deal 
with the policies as if they were still his 
own. Therefore. onthe contest between the 
owner of the legal estate and the prior 
equitable mortgagee, as nothing has been 
proved which should have put the owner of 
the legal estate on enquiry, and as it has nog 
been proved that he had notice actual o 

constructive of the prior equitable charg 
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ib follows that the owner of the legal estate 
must succeed. 

As regards the indemnity bond, which was 
at one time thought by Mulraj to ba necessary, 
it might be said, supposing it had been proved 
that Dwarkadags had been unwilling to sign 
the indemnity bond, that Mulraj’s suspicions 
might have been aroused and that I thought, 
at first, was the plaintiff's case. But the execu- 
tion of the assignment and the indemnity bond 
are two entirely separate things. The execu- 
tion of the assignment gave Mulraj a legal 
estate without the docaments: the execu- 
tion of the indemnity bonds was only 
required to enable him to obtain duplicate 
policies from the companies, and that in no 
way affected legal estate already vested in 
him by the assignment. Therefore, there was 
nothing in the fact that Dwarkadas did not 


sign the indemnity bonde, which could assist 


the plaintiffs. 

The plaintiffs suit must be dismissed, 
and there must be a declaration in favour of 
the second defendant on shis counter-claim 
against the plaintiff that he is the bona fide 
assignee for valuable consideration of the 
policy, and as suchis entited to the policy 
payable thereunder, and that the moneys in 
Court should be paid to him. The second 
defendant must have his costs through- 
out. The costs of the first defendant to be 
paid by the plaintiff, and, if already deducted 


- out of the moneys in Court, the same should 


be paid by the plaintiff to the defendant 
No. 2. 
Sutt dismissed. 
Attorneys for plaintiff: Messrs. Bhaishankar 
Kanga § Girdharlal. 
Attorneys for defendants: Messrs. 
Blunt & Caroe. 


Craigie, 


(s. c. 12 Bom. L. R. 723.) 
BOMBAY HIGH COURT. 
PRONE Cryin APPrAL No. 472 or 1909. 
July 15, 1910. ; 
Pr Ae —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 


-RUSTOMJI ARDESHIR IRANI—Prammerr 
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versus e 
VINAYAK GANGADHAR BHAT— 


DEFENDANT-— RESPONDENT. 
Sale in ewecution —Implied warranty—Auction- 
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purchaser entitled to refund of purchase-money on 
failure of consideration-—Maintainability of suit 
—Suit cognizable by Small Cause Couwrt—Second 
appeal. 

Tho plaintiff sued, as the purchaser at a Court salo 
of cortain land and bungalow, for possession of the 
property, or, in the alernative, for return of the pur- 
chase money ou the footing ofa total failure of 
consideration, 


The failure of consideration, upon which tho 
plaintiff relied, aroso from the fact that a 
truss deed, under which it was alleged that 


the judgment-debtor hadan intorest, was not stamped. 

The claim succeeded as regards the return of tho 
purchase money in the first Court, bub in the appel- 
late Court the suit was dismissod. 

On second appeal to the High Court; 

Held, (1) that although the amount decreed in res- 
pect of parchase money and interest in the first 
Court amounted to less than Rs. 599, a second appeal 
did lie. Tho claim was not only for money but also 
for possession and, therefore, the suit was not, as 
framed, cognizable by a Court of Small Canses. 

(2) That the trust deed not having beon properly 
stamped was inadmissible in evidence, and it must, 
therefore, bo taken as non-existent. 

(3) That the right of the plaintiff to maintain the 
suit was made clear by the provisionsfof the Civil Pro- 
cedure Code in the manner indicated in Sundara 
Venkatavarada Ayyangar, 17 M. 228. 

(4) That the plaintiff had been caused, however, 
innocently, to make a mistake as to tho substance 
of the thing which was the subject of the sale, 


-He wasled to believe that he was purchasing a 


right under a trust-deed, wheroas, so far as it ap- 
peared from the facts proved, no trust deed was in ox- 
istence. There had, therefore, boen an entire failuro 
of consideration. 

Under the Civil Procedure Code an implied 

warranty of some saleable interest when tho 
right, title and interest of a judgment-debtor is 
pub up for sale, is implied, and the purchaser's 
right based thereon to a return, under certain con- 
ditions, of the purchase-money, which has been re- 
ceived by the judgment-creditor, is recognized. 
The liability of the judemont-creditor under the 
circumstances to refund the purchase-money being 
thus established, there can bo no objection to treat- 
ing the relations of the parties, namely, the judgment- 
creditor and the Court sale purchasor, as relations in 
the nature of contract. 


Second Civil appeal from the decision of 
Acting Districts Judge of Poona, reversing 
the decree passed by the Subordinate Judge 
of Haveri. 

Mr. N. M. Patvardhan, for the Appellant. 

Mr. P. D. Bhide, for the Respondents Nos. 
1-6. 


Judgment.—tThe plaintiff sues as the 
purchaser al Court sale of the interest of two 
judgment-debtors Shapurji and Pestonji in a 
certain land and bungalow under a trust deed 
of Hormasji Sorabji, dated the 23rd of 
December 1893, His cause of action as al- 
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leged in the plaint is the discovery that 
neither of the judgment-debtors, whose 
interest the Court purported to sell, had any 
saleable interest in the property. The relief 
which he prayed for was possession of the 
property described in the plaint, or, ia the 
alternative, return of the purchase-money on 
the footing of a total failure of a consideration. 

His claim succeeded as regards the return 
of the purchase-money in the first Court, but 
in the lower appellate Court his suit was 
dismissed. 

A preliminary objection has been taken 
that as the amount decreed in respect of 
purchase-money -and interest in the first 
Court amounted to less than Rs. 500, this 
was a matter which could not be the subject 
of a second appeal. 

This argument ignores the fact that the 
claim was not only for money, but also for 
possession, and, therefore, the suit was not 
as framed cognizable by a Court of Small 
Canses. 
< The failure of consideration upon which 
the plaintiff relies arises as regards the 
judgment-debtor Shapurji from the fact that 
the whole of his interest had already been 
sold in execution of a previous decree against 
him and also from the fact that a trust-deed 
under which it was alleged that he had an 
interest was not stamped. 

This latter objection also applied to the 
“interest of the judgment-debtor Pestonji. 

The Subordinate Judge held that in the 
absence of proof of the trast deed upon which 
depended the existence of the alleged interest 
of the judgment-debtors, it mast be assumed 
that the jadgment-debtors had no interest in 
the property, the subject of the sale. 

The lower appellate Court, however, took 
the view that the document not being shown 
to be invalid for want of registration but 
merely for want of stamp, ib would presum- 
ably be admissible as soon as ib was properly 
stamped and that the purchaser by paying 
the stamp duty might sue upon it. | 

We think that in coming to, this conclu- 
sion the lower appellate Court was in error. 
Section 35 of the Stamp Act provides that 
no instrument chargeable with duty shall be 
admitted in evidence for any purpose unless 
such an instrument is duly stamped. | 

As the document cannot be admitted in 
evidence it must in this suit be taken to be 


non-existent, for, as was observed by Lord 
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Halsbury in Seaton v. Burnand (1), “of 
things that do not appear and things that do 
not exist the reckobing in a Caurt of law is 
the same.” We assume, therefore, as did 
the learned Subordinate Judge, that the 
plaintif has made out his allegation that 
there is no trust-deed before the Court under 
which the judgment-debtor can be said to 
have any interest. h 

It is then objected by the respondents that 
such a suit as the present will not lie; that 
there is no provision in the Civil Procedure 
Code enabling a purchaser to maintain such a 
suit; and that, apart from the Civil Procedure 
Code, as shown by the decision of the Privy | 
Council in Dorab Ally Khan v. Abdool Azeez 
(2), no saib will be maintainable. 

We think, however, that the right of the 
plaintiff to maintain the suit is made clear 
by the provisions of the Civil Procedure 
Code in the manner indicated in Sundara 
Gopalan v. Venkatararada Ayyangar (3). 
Under the Civil Procedure Code an im- 
plied warranty of some saleable interest, 
when the right, title and interest ofa judg- 
ment-debtor is put up for sale, is implied, 
and the purchaser’s right based thereon to a 
return under certain conditions of the pur- 
chase-money which has been received by the 
judgment-creditor is recognized. The liabil- 
iby of the jadgment-creditor under the cir- 
cumstances to refund the purchase-money 
which has been paid to him at a Court-sale 
being thus established, there can be no objec- 
tion to treating the relation of parties, namely, 
the judgment-creditor and the Court-sale 
purchaser, as relations, in the nature of 
contract. This appears to have been done 
in the case of Mahomed Kala Mea v. Herperink 
(4), where a suit brought by an auction- 
purchaser at a Court-sale against execution 
creditors and the judgment-debtor, succeeded 
on the ground of misrepresentation on the 
part of the auctioneer, amounting to misre- 
presentation as defined by section 18, cl. 
(3), of the Indian Contract Act, 1872. 

In the present case upon the facts found 
we have a similar misrepresentation. The 
purchaser has been caused, however, innocent- 
ly, to make a mistake as to the substance of 


(1) (1900) A. O. 185 at p.189;69 L, J. Q. B. 409; 
82 L. T. 205; 5 Coy. Cas. 108, 

(2) 5I. A. 116;2 0. L. R. 529, (3) 17 M. 228. - 

(4) 36 I. A. 32; 36 C. 323; 90. L. J, 165; 19 M. L. 
J. 115; 13 ©. W. N. 249; 6 A. L. J. 84; 11 Bom, L. R. 
227; 1 Ind. Cas, 122. 
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the thing which was the subject of the sale. 
He was led to kplieve that he was purchasing 
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a right under a trust-deed, whereas, so far as - 


it appears from the facts proved, no trust- 
deed was in existence. There has, therefore, 
been an entire failure of consideration. 
The money, ib is not disputed, has come 
into the hands of the judgment-creditor and 
the first Court made a dectee for its return 
with interest. 

An objection is taken in appeal that the 
suit is barred by limitation, but we have 
no facts before us to enable us to decide that 
point in favour of the respondents. For, al- 
though the sale took place in the year 1900, it 
was not confirmed until the 3rd of November 
1902, and although long prior to that date the 


` purchase-money had been paid into Court no 


order was made that it should be paid to the 
decree-holders until the 3rd of February 
1902. The respondents are unable to tell us’ 
when the deeree-holders received the pur- 
chase-money. We, therefore, cannot tell 
at what date they received the money to the 
use of the plaintiff, and we cannt say that 
the suit is barred by article 62 which appears 
to be the article which would be applicable 
to the case. 

We, therefore, reverse the decree of the 
lower appellate Court and restore that of the 
Subordinate Judge with costs throughout. 

Decree reversed. 





(s. 0, 12 Bom. L. R. 822.) 
BOMBAY HIGH COURT. 
Secon Orvis Arrasu No. 83 or 1908, 
August 1, 1910, 
Present;—Sir N. G. Chandavarkar, KT., 
Judge, and Mr. Justice Heaton. 
GAURISHANKAR KIRPASHANKAR 
JOSHI—Prawrie— APPELLANT 
VErEUS 
HIRA LAL RAM CHANDRA DAVE — 
DEFENDANT——RESPONDENT. 

Assignment—Right of third party to impugn—When 
colourable and fraudulent. 

Ordinarily, an assignment. cannot be impugned by 
a third party when theassignor admits it. Bub it is 
otherwise where the question is whether the transac- 
tion to which the assignment relatesgis colourable 
and intended to defraud that third party. 

Mulji Govindji v. Nathubhai Hirachand, 15 B. 
1 at p. 6, referred to. 

Second appeal from the decision of the 
Joint First Olass Subordinate Judge with 
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appellate powers at Ahmedabad, reversing the 
decree passed by the Subordinate Judge of 
Umreth, in Civil Suit No. 262 of 1905. 

Messrs. G. K. Parekh and T. R. Desai, for 
the Appellant. 

Mr. Manubhai Nanabhai, for the Respond- 
ent. 

Judgment, 

Chaadavarkar, J.—It would be unnecessary 
to consider whether the finding of the Cout 
below that the document (mortgage bond) in 
dispute is not proved is erroneous in law by 
reason of the fact that that Couri has re- 
corded that finding under the impression that 
the Transfer of Property Act applies to the 
document, if the decree can ba supported on 
the ground of the Court’s findings on the 
other issues raised. Those findings are that 
assuming the document sued on to be genuine, 
it is not supported by consideration; that the 
plaintiff's case as to his title derived under an 
assignment from defendant No, 4 is not true; 
and that the document was gotup by the 
plaintiff and defendant No. 4 for the purpose 
of defeating the rights of detenduat No 5 and 
defrauding him. 

It is contended before us by Mr. Qokaldas 
for the appellant that the tinding as to cən- 
sideration and also as to the assignment 
should not be accepted by us in second appeal, 
because in the Court of first instance, so far 
as the question of consideration was concern: 
ed, there was no controversy between the 

‘parties, and so far as the other question 
about the assignment was concerned it was 
not open to defendant No. 5 to dispute it, 
as the assignor, namely, defendant No. 4, hav- 
ing been impleaded as a defendant, had ad- 
mitted the assignment, 

As to the question of consideration, in one 
sense it is true that the.question of considera- 
tion was not raised in specific terms. But it 
was involved necessarily in the larger ques- 
tion whether the mortgage in dispute was a 
real or a sham transaction. Defendant No. 
5’s case in the Court of first instance was that 
that document was a sham transaction got up 
by the plaintiff and defendant No. 4 in collu- 
sion for the purpose of defrauding his 
(defendant No. 5’s) tights. And it was 
for the purposes of that defence that issue 
No. 2 was raised in the Court of first 
instance. For the purposes of that issue 
it was material to consider whether the mort- 
gage was supported by consideration; and 
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whether the plaintiff had the document assign- 
ed to him by defendant No. 4 asa genuine 
and honest transaction. If it were not for 
those purposes the second issue in the Court 
of first instance would be meaningless. 


The Judge in the Court of first instance 
found on both those parts of the case in 
plaintiff's favour. He found that there was 
consideration and that the assignment was a 
genuine transaction, But the appeal Court 
has taken a different view of the facts. Tt 
has found that there was no consideration for 
the mortgage bond; that there was no genuine 
assignment by the 4th defendant to the plain- 
tiff; and the whole transaction was got up 
for the purpose of defeating and defrauding 
defendant No. 5’s rights. This finding is 
decisive of the main question as to. whether 
the document was a sham transaction or not. 
It is, no doubt, the law that, ordinarily, an as- 
signment cannot be impugned by a third 
party when the assignor admits ib. Bat it 
ig otherwise where the question is whether 
the transaction to which the assignment re- 
lates is colourable and intended to defraud that 
third party. See Mulji Govindjiv. Nathubhai 
Herachand(1), where Sargent, O. d, says that 
“ven in England, where the assignment is 
not by deed, the true nature of it as a sham 
transaction may be proved; and a long list of 
authorities in this Presidency, of which ib 
is sufficient to cite Rajan Harji v. Ardeshir 
Hormus)t Wadia (2), and the cases referred 
to in the footnote, establish that in this 
country it is in all cases open to third parties 
to show that such was the case.” 


It ia from this point of view that the 
lower appellate Court has substantially dealt 
with the appeal before it, and its findings be- 
ing those of fact, we must confirm its decree 
with costs. 


Heaton, J.—T quite agree in this conclusion. 
I think, on the facts found by the Judge ia 
the first appeal Court, that the conclusion 
which he comes to is undoubtedly correct. 
1 do not think that he has raised or discussed 
any matter of fact which did not properly 
arise. The plaintiff sued to tecover on a 
mortgage bond which had been passed in 
1889 to defendant No. 4. The defendant 
No. 5 was one of two mortgagees. Defendant 


(1) 15 B. 1 at p. 6.. | 
(2) 4 B. 70 at pp. 76, 77. 
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No. 4 was the other to whom another bond 
was passed ata later date in 1893. In the 
present (suit defendant No. P contested the 
validity and the reality of the earlier bond of 
1889. Therefore it became incumbent on 
the plaintiff to prove lhah earlier bond.’ 
The Judge in appeal found that the evidence 
relating to its execution was involved ina 
good deal of obscurity; and he also found 
that the evidence as to consideration was 
unsatisfactory. 

The plaintiff was put to proof of the bond 
on which he sued and the genuineness of that 
bond was challenged. The plaintiff in these 
circumstances chose to allow his case to go 
forward and come to an end. without satisfac- 
tory proof that the consideration for the bond 
was given. Heis himself responsible if the 
appeal Court, finding that the consideration 
is not proved to have passed, doubted the 
genuineness of the bond, For the plaintiff al- 
lowed oneofthose circumstances, which would, 
if proved, tell strongly infavour of the genuine- 
ness of the bond to go without satisfactory 
proof. The Judge in appeal in the case has, 
ib seers to me, done no more than attach 
importance to the circumstanze that though 
the genuineness of the bond was challenged, 
the plaintiff has been content to allow his 
case to come to a conclusion without satis- 
factory evidence that the consideration for the 
bond was passed. Upon the whole Iam of 
opinion that this appeal fails. 


Decree confirmed. 


(s. c. 12 Bom. L. R. 737.) 
BOMBAY HIGH COURT. 
ORIGINAL CIVIL APPLICATION 

July 7, 1910. 
Present:—Mr. Justice Macleod. 

Inve THE SPECIFIC RELIEF ACT, 
In re SHARAPALY MAMOOJI— 
PETITIONER. 

Specific Relief Act (I of 1877), s. 45—City of 
Bombay Municipal Act (Bom. Act IIIT of 1888), 
ss. 33, 84—Municipal elections—Chief Judge of Small 

Cause Court-—His power in election matters. 

At the triennial election of Municipal Councillors 
for B ward in the city of Bombay, the first eight of 
tho fifteen candidates were declared to be duly 
elected. A petition was then presented under sec- 
tion 33 of the City of Bombay Municipal Act (IH of 
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1888) to the Chief Judge of tho Small Cause Court 
praying that the whole election or the election of 
the eight CouWillors, or of one or more of them, 
might be set aside and a serutiny held. The Chief 
Judge held an inquiry and set asido tho election of 
two of the eight successful Councillors. ‘The Chief 
Judge then came to the conclusion that under sec- 
tion 33 (2) he was only empowered to consider the 
claim of the candidato obtaining the next highest 
number of votes to the candidates returnad as elect- 
ed, but as there was a valid objection to his being 
declared electod, the Judge declined to direct that 
the said candidate should be deemed to be elected. 
He further held that as there was no other candi- 
date according to the interpretation he placed on 
the section who could be deemed to be elected, 
proceedings for filling up the two vacancies would 
have to be taken under section 34 of the Act. On 
this, the candidate who stood tenth on tho list, as 
notified by the polling officer, applicd tothe High 
Court under section 45 of the Specific Relief Act 
for an order that the Chief Judge do proceed to 
direct under section 33 of the Municipal Act that 
the petitioner should be deemed to have been duly 
elected and for such further and other relief as tho 
circumstances of the case might require, 

Held, on the contentions raised:— 

(1) that under section 45 of the Specific Relief 
Act, the High Court might make an order requiring 
any specific act to be done or forboine within 
the local limits of its Ordinary Original Civil 
jurisdiction by any inferior Court of Judicature, 
provided that A 

(a) an application for such order be made 
by some person, whose property, franchise, 
or personal right would be injured by the 
forbearing or doing (as the case may be) of 
such specific act, and 

(b) that such doing or forbearing was, under 
any law for the time being in force, 
clearly incumbent on such Court in its 
public character; 

(2) that the Small Cause Court was an inferior 
Court of Judicaturo within the local limits of the 
High Court’s Ordinary Original Civil Jurisdiction, 
and the petitioner’s franchise had been injured by 
the Chief Judge refusing to consider his claim to be 
deemed to have been elected; 

(8) that the High Court could not interfere in 
matters of election on grounds of public policy 
when the lower Court had exercised its discretion, 
but when jurisdiction had been declined, it was a 
matter of public policy that a subject should not be 
lightly deprived of a franchise to which he was entitl- 
ed by law. 

(4) that an application under sub-section (1) of seo- 
tion 33 of the Bombay Municipal Act should name the 
persons whose election is objected to. 

(5) that under section 33(2)of the Act, as amended 
by Bombay Act V of 1905, it is not the candidate with 
the next highest number of votes, whom the Chief 
Judge shall declare to be deemed to be elected, but 
the candidate with the next highest number of valid 
votes, and against whose election no cause of objection 
isfound. The Chief Judge, however, would be entitl- 
ed to presume that all the votes in favour of 
a candidate as declared by the polling Officer 
were valid, but if a vacancy has to be filled, all the 
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unsuccessful candidates are open to attack, and the 
last on the list may prove to be the one with the ncxé 
highest number of valid votes. 

(6) that section 33 of the Act having Leen 
held to empower the Chief Judge to set aside the 
election of any number of candidates returned ag 
olected, there was nothing repugnant in constru- 
ing the section as empowering tho Chief Judee 
to fill up any number of vacancies so created from 
tho list of unsuccessful candidates subject to the pro- 
visions of the section. 

(7) that the Chief Judge should proceed to place 
the unsuccessful candidates in order of valid votes. 
The two with the highest number of valid votes 
against whom no cause of objection is found, should 
bo declared to be deomed to be clected. If only ono 
qualifies, or none qualifies, proceedings for till- 
ing the vacancy or vacancies will havo to be taken 
undor section 34. 


Application under section 45 of the Speci- 
fic Relief Act. 

Mr. Kemp, for the Chief Judge of the Small 
Cause Court. 

Mr. Jardine, (Acting Advocate- General) 
for the Municipal Commissioner. | 

Mr. Setalvad, for the Petitioners. 

Judgment.—in January last tho 
triennial election of eight Councillors for 
B. Ward Mandvi to the Municipal Corpora- 
tion of the City of Bombay was held accord- 
ing to the provisions of the City of Bombay 
Municipal Act III of 1888. There were 
fifteen candidates and the result of the poll 
was duly declared by tha Municipal 
Commissioner under section 28 (p) of the 
Act. Under section 28 (q) the first eight 
candidates were deemed to be elected. 

A petition was then presented under 
section 33 of the Act by one Husenbhaj 
Abdulabhai Laljee to the Chief Judge of tho 
Small Causes Court praying that the whole 
election or the election of the eight Council- 
lors or of one or more of them might be 
set aside and a serutiny held. The fifteen 
candidates and the Municipal Commissioner 
were made respondents, The Chief Judge 
held an inquiry and set aside the election 
of Lakhamsey Napoo and Khimji Hirji 
Kayani who occupied the 8rd and 6th 


- positions amongst the successful candidates. 


The Chief Judge then came to the con- 
clusion that under section 33 (2) he was 
only empowered to consider the claim of 
Fazulbhai Joomabhai Laljee, the candidate 
obtaining the next highest number of votes 
to the candidates returned as elected, to be 
held to be deemed to have been elected, but 
as he held that a valid cause of objection 
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existecl to Fazulbhai being declared elected 
he declined to direct that Fazulbhai should 
be deemed to be elected. 


Be further held that as there was no other _ 


cendidate according to the interpretation he 
placed on the section who could be deemed 
to be elected, proceedings for filling up the 
two vacancies would have to be taken under 
section 34 of the Act. 

Sarafually Mamooji who stood tenth on the 
listas notified by the Commissioner then 
presented a petition to this Courb under 
section 45 of the Specific Relief Act asking 
for an order that the Chief Judge do proceed 
to direct under section 33 of the Bombay 
Municipal Act that the petitioner shall be 
deemed to have been duly elected and for 
such further and other relief as the circum- 
stances of the case might require. 

On the 18th June I granted a rule against 
the Chief Judge and directed that notice 
should be givento the Municipal Commissioner 
and also to Sir Jamsetji Jeejeebhai and Dr. 
Rajabally V. Patell who had been appointed 
by the Municipal Corporation purporting to 
act under section 34 to fill the vacancies 
caused by the decision of the Chief Judge. The 
rule was argued before me on the 23rd June. 
Mr. K. Kemp appeared to show cause on behalf 
of the Chief Judge, Mr. Jardine, acting 
Advocate-General, appeared to watch the 
proceedings on behalf of the Municipal 
Commissioner while the two gentlemen above- 
mentioned had intimated to the petitioner 
that they did not intend to take any part in 
the proceedings. 

It was first contended by Mr. Kemp that 
the Court had no jurisdiction to entertain the 

_petitioner’s application. Now under section 
45 of the Specific Relief Act, the High Court 
of Bombay may make an order requiring any 
specific act to be done or forborne within the 
local limits of its Ordinary Original Civil 
Jurisdiction by any inferior Court of Judi- 
cature provided that (a) an application for 
such order be made by some person whose 
property franchise or personal right would 
be injured by the forbearing or doing (as 
the case may be) of such specific act and (b) 
that such doing or forbearing is, under any 
law for the time being in force, clearly 
incumbent on such Court in its public 
character. Rule 530 of the Bombay High 
Court Rules prescribes the manner in which 
the application should be made, The Small 
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Causes Court is an inferior Court of Judi- 
cature within the local limits pf its Ordinary 
Original Civil Jurisdiction, and the peti- 
tioner’s franchise has been injured by the 
Chief Judge refusing to consider his claim to 
be deemed to have been elected. Therefore, 
if I am ofopinion thatit wasclearly incumbent 
on the Chief Judge under section 33 to con-- 
sider the petitioner’s claim, I have jurisdic- 
tion to direct the Chief Judge to do so. 

I may here deal with the contention that 
the petitioner has been guilty of delay so as 
to disentitle him to relief. 

The Chief Judge delivered his judgment 
on the 18th April. The petitioner obtained 
a certified copy of the judgment on the 23rd 
April. The High Court vacation had been 
commenced and the petition was presented 
on the first day the Court sat after the 
vacation. It is suggested that it should have 
been presented during the vacation, but the 
petitioner was under no obligation to do so, 
and I think be was perfectly justified in 
waiting until the Court re-opened after the 
vacation. Then Mr. Kemp urged that the 
Chief Judge had exercised his discretion in a 
matter wholly and- exclusively within his - 
jurisdiction and that acting on well-known 
principles this Court would not interfere. 
But in this case itis not a question of discre- 
tion, the Chief Judge has said: “As I read 
section 33 the legislature has given me no 
power to consider the claim of any of the 
remaining candidates to fill these two 
vacancies except the claim of No. 9.” Ifhe 
had said, I have the power but I decline to 
exercise it in favour of any of the unsuccessful 
candidates, his decision would have been 
conclusive, 

This case falls within the general principlee 
referred to in Hx parte Milner (1) that where 
an inferior tribunal improperly refuses to 
euter upon a complaint, a mandamus will 
issue. And see The Queen v. The Judge of the 
Pontypool County Court (2), where the High 
Court refused to intefffere with the decisions 
of the County Court Judge, as, in the words 
of Wright, J., “he had not really declined 
jurisdiction. He might or might not have 
made a mistake but it could not be said he 
had refused,to entertain case.” 

Lastly it was suggested that even if I 


differed from the Chief Judge I should not 
(1) (1851) 16 Jur. 1037. 
(2) (1894) 63 L. J. Q. B. 702, 
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give directions on the ground of public 
policy as the success of the petitioner in this 
case might lead to applications of a frivolous 
nature being gnade to this Court. That may 
be a reason why this Coart will not interfere 
when the lower Court has exercised its 
discretion but when jarisdiction has been 
declined it is a matter of public policy that 
a subject should not be lightly deprived of a 
franchise to which he is entitled by lew. 

I now come to the merits of the case. 
What are the powers and duties of the 
Chief Judge under section 33 of the Bombay 
Municipal Act which has, been materiuily 
altered by Bombay Act V of 1905. Within 
fifteen days after the result of an election 
being declared any person enrolled in the 
Municipal election roll may apply to the 
Chief Judge (1) if the qualification of any 
person declared to be elected for being a 
Councillor is disputed or (2) if the validity 
of any election is questioned for certain 
reasons mentioned or for any other cause. It 
is open to argument whether the word 
‘election’ means the election proceedings as a 
whole, or the election of an individual candi- 
date. This question was discussed by Sir 
Lawrence Jenkins, O. J., In Bhatshankar v, 
The Municipal Corporation of Bombay (3), 
bub in the opinion of the learned Chief 
Justice it mattered little which view 
prevailed. I should be inclined to think that 
neither view is wholly correct. 

An objection to the election proceedings as 
a whole must include an objection to each 
of the individual candidates. An objec- 
tion to the election of a particular candi- 
date may involve an inquiry into the whole 
of the election proceedings as regards that 
candidate. What does seem clear from the 
wording of sub-section (2) ig that an applica- 
tion under sub-section (1) should name the 
persons whose election'is objected to. 

The powers of the Chief Judge under sub- 
section (2) were changed by the Amending 
Act and in order to prescribe the procedure 
to be followed im consequence of that change 
the following words were added to sub-sec- 
tion (1): “If the application is for a declara- 
tion that any particular candidate shall be 
deemed to have been elected, the applicant 
shall make parties to lis application all candi- 
dates, who, although not declgred elected, 


have, according to the results declared by the 
(3) 9 Bom. L. R, 417; 81 B. 604, 
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Commissioner under section 32, a greate 
number of votes than the said candidate, and 
proceed against them in the same manner as 
against the said candidate.” 

It was open, therefore, to the applicant in 
the Small Causes Court to ask for a declara- 
tion that No. 15, for instance, should be 
deemed to have been elected, in which case 
he was bound to make Nos. 9 to 14 parties 
to. his application. I do not understand, 
however, the last words of the sub-section ‘as 
against the said candidate.’ The applicant 
would not be proceeding against the particular 
candidate he wished to be declared elected, 
and it would seem more in agreement with 
the context if the sub-section ended as 
follows:—‘as against the successful candiate 
or candidates the validity of whose election 
is being questioned.’ 

Sub-section (2) enacts what the Chief 
Judge is to do when an application isf made 
under sub-section (1). He has to make such 
inquiry as he may deem necessary and— 

1. Ifhe finds that the election was a valid 
election and that the person whose election is 
objected to is not disqualified he shall confirm 
the result of the election. 

2. If the Chief Judge finds that the person 
whose election is objected to is disqualified for 
being a Councillor he shall declare such per- 
son’s election null and void. 

3. If the Chief Judge finds that the 
election is not a valid election he shall set it 
aside. 

The words “so far as concerns the person 
whose election is objected to” appearing in 
the Act before the amendment have now 
been omitted. It may be they were con- 
sidered superfluous but whether the) Chief 
Judge declares a person's election null and 
void on the ground that he is disqualified or 
sels aside an election as not valid, in either 
case he shall direct that the candidate, if 
any, in whose favour the next highest num- 
ber of valid votes is recorded after the said 
person or after all the persons who were re- 
turned as elected at the election, and against 
whose election no canse of objection is found 
shall be deemed to have been elected: 

The Chief Judge dealing with this part of 
sub-section (2) saysin his judgment: 


“The last part of clause 2 of section 33 
seems to contemplate only one candidate 
coming in in the event of one or more of the 
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successful candidates being unseated by the 
Court, that one candidate is the gentleman 
with the next highest number of votes to the 
candidates returned as elected provided no 
-cause of objection exists against him. Hence 
if the election of the whole eight successful 
candidates were set aside, the Court would 
only have power to declare the ninth can- 
didate elected in place of the eight returned 
candidates and if any cause of objection 
existed as to him nobody could be declared 
elected.” 

Later on he says: 

“As the election of the third and sixth 
respondents has been set aside the question 
to be considered is whether any cause of 
objection can -be urged against the ninth 
respondent who in the ordinary course and 
who alone under section $3 (2) can be 
‘declared elected in place of the unseated can- 
didates.”’ 

Whatever the section may contemplate the 
Court must give effect toits plain gram- 
matical meaning and with all due deference 
to the learned Chief Judge that meaning, is 
perfectly clear. Under section 33 (2) af 
the Act as it stood before it was amended by 
Bombay Act V of 1905. The Chief Judge, if 
he set aside an election, had no power to fill 
the vacaney so created. Ib was only in the 
ease of a person's election being held null 
and void on the ground that he was dis- 
qualified for being a Councillor thit the 
Chief Judge could direct that the can- 
didate, if any, with the next highest number 
of votes after the person disqualified or after 
all the persons who were returned as 
elected should be deemed to be elected. 
I am clearly of opinion that under that sec. 
iion the Chief Judge had power to fill up 
any number of vacancies caused by the elec- 
tion of candidates being declared null and 
void so faras the number of unsuccessful 
candidates allowed in order of votes obtained 
by them. However that may be the amend- 
ments, introduced by Act V of 1905, leave 
no room for ambiguity. Itis not the can- 
didate with the next highest number of votes 
whom the Chief Judge shall declare to be 
deemed to be elected but the candidate with 
the next highest number of valid votes and 
against whose election no cause of objection 
is found. The.Chief Judge in stating what 
the section in his opinion contemplated has 
omitted to notice the words ‘valid’, No 
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doubt, the Chief Judge would be entitlea to 
presume that all the votes in favour of a 
candidate as declared by the Commissioner 
were valid but if a vacancy hag, to be filled 
all the unsuccessful candidates are open 
to attack and the last on the list’ may prove 
to be the one with the next highest number 
of valid votes. 4 

The object of the latter portion of sub-section 
(1) added as above mentioned by Bombay 
Act V of 1905 now becomes clear. The 
change in sub-section (2) has enabled an 
applicant to apply to the Chief Judge for a 
declaration that any of the unsuccessful can- 
didates should be deemed to be elected and 
ifthe applicant in this case had applied for a 
declaration in favour of No. 15 he was bound, 
as I have pointed out above, by sub-section 
(1) to make Nos. 9 to 14 parties to his appli- 
cation. As far as I can gather no such 
declaration was asked for but all the can- 
didates were made parties to the application. 
If the Chief Judge could only consider 
whether No. 9 should be deemed to be elected 
or not the latter portion of sub-section (1) 
expressly added by the amending Act would 
be meaningless. 

Then is there anything in the section which 
can be held to limit the power of the Chief 
Judge to filling up one vacancy only, 
when he has set aside the election of more 
than one of the successful candidates. Under 
section 13 of the General Clauses Act words 
in the singular shall include the plural and 
vice versa provided there is nothing repugnant 
in the subject or context. 

The section has been held to empower the 
Chief Judge to set aside the election of any 
number of candidates returned as elected; 
therefore, I see nothing repugnant in constru- 
ing the section as empowering the Chief 
Judge to fill up any number of vacancies so 
created from the list of unsuccessful can- 
didates subject to the provisions of the 
section. 

It was suggested that the Chief Judge 
might haveto direct that candidates with 
a very small number of votes should be 
deemed to have been elected. That is a 
matter for the legislature and not for the 
Court, but I may point out that it would be 
possible for this to occur even if the view of 
the Chief Judge was correct and only the 
claim of the next man out could be con. 
sdered. 
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In my opinion, therefore, it was clearly 
incumbent on the Chief Judge to deal with 
the question offilling up both the vacancies. 

T direct accordingly that the Chief Judge 
do proceed to place the unsuccessful can- 
didates in order of valid votes. The two with 
the highest number of valid votes against 
whom no cause of objection is found should 
be declared to be deemed to be elected. If 
only one qualifies, or none qualifies, pro- 
ceedings for filling the vancaneg or vacancies 
will have to be taken under section 34. 

My decision, in no way, interferes with the 
discretion of the learned Chief Judge. It 
does not lie with the discretion to refuse to 
exercise duties clearly imposed upon him by 
statutes when by such refusal the franchise 
of some person has been injured. 

Attorneys for the petitioner: Messrs. Thakur 
Das § Co. 

Attorneys for the Municipal Commissioner: 
Messrs. Orawford Brown § Co. 


Attorneys for the Chief Judge: Messrs. 
“Little § Co. l 


(s. c. 12 Bom. L. R. 750.) 
BOMBAY HIGH COURT. 
CRIMINAL Reviston No. 177 op 1910. 
August 11, 1910. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
EMPEROR 
Versus 
MULSHANKAR HARINAND BHAT— 


PETITIONER. 

Penal Code (Act XLV of 1860), s. 421—Inconsistency 
with special Act--Lagistrate’s jurisdiction to try the 
offence—Presidency Towns Insolvency Act (IIT of 1909), 
ss. 17, 103 —‘Suit or other legal proceeding’—Rule of 
construction. 

@ å creditor instituted against a debtor a prosecution 
under section 421, Indian Penal Code, aftor an order 
of adjadication had been made under Act ITT of 1909 
in respect of the debtor. The leave of the Insolvency 
Court was not obtained to institute these Criminal 
Proceedings: 

Held, that the Magistrate’s jurisdiction to try an 
adjudged insolvent under section 421 of tho Indian 
Penal Code was not taken away by the Presidency 
Towns Insolvency Act (IIT of 1909). 

The general expression, or other legal pro- 
ceeding’ in section 17 of the Act (ITI of 1909), coming 
after ‘suit’, a word of more limited application, must 
be construed on the principle of ejusdem generis, and 
hence, it could not be intended to incmde criminal 
proceedings, 

Where the Insolvency Act creates an vffence, 
itis the Insolvency Court which has jurisdiction as to 
jt;as to offences under the Indian Penal Code, tho 
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ordinary jurisdiction of the Criminal Courts cannot 
be held to be excluded, unless expressly or by necessary 
implication the Act repoals the Code for the purposes 
of those offences. Section 103 of the Insolvency Act 
docs not substantially interfere with section 421 of 
the Code. As its essential ingredients show, it is 
more or less a now offencs created by the Act in 
addition to the offence undor the Code. 

Section 421 of the Indian Penal -Code, and section 
108 of the Insolvency Act distinguished. 

One statute may bo impliedly repealed by a 
subsequent statute necessarily inconsistent with it, 
but then the inconsistency must be so great that they 
cannot both be to their fallextent obeyed. 

Criminal application for revision of the 
order of 3rd Presidiency Magistrate of 
Bombay, overruling the petitioner’s objection 
as to jurisdiction. 

Mr. FP. 8. Yalyarkhan, instructel by 
Messrs. Ardeshir, Hormasji, Dinshaw S$ Co., 
for the Respondent, 

Mr, ` Velínkar, for the other Petitioners, 

Mr. Binning, with Messrs. B. J. Dhondi, D. 
G. Dalvi, for the Complainant. 

Judgment. 

Chandavarkar, J.— The three petitioners 
are being prosecuted on the complaint of a 
creditor of the first petitioner in the Court 
of the Third Presidency Magistrate, Bombay, 


- the charge against the first petitioner being 


an offence under section 421 of the Indian 
Penal Code and the charge against the other 
two being abetment thereof. The first peti- 
tioner was adjudged insolvent under the 
Presidency Towns Insolvency Act (LIL of 
1309) ten days prior to the institution of the 
complaint. Tt was urged for them before 
the learned Magistrate by way of preliminary 
objection to the complaint that his jurisdic- 
tion to try them for an offence under section 
421 of the Indian Penal Code was excluded 
by the provisions of the Presidency Towns 
Insolvency Act and that -the only Court 
which was competent to entertain a com- 
plaint of the offence was this Court exercising 
insolvency jurisdiction under the Act. Tho 
preliminary objection having been overruled 
by the Magistrate, the petitioners ask this 
Court to quash his order and proceedings in 
the exercise of its revisional jurisdiction. 
First, ibis contended that the Magistrate’s 
jurisdiction is excluded, because no leave of 
the Insolvency Court under section 17 of the 
Presidency Towns Insolvency Act has been 
obtained for the institution of the criminal 
proceedings in the Magistrate’s Court. That 
section provides that “on the making of an 
order of adjudication. . . no creditor to 
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whom the insolvent is indebted in respect of 
any debt probable in insolvency shall, during 
the pendency of the insolvency proceedings, 
have any remedy against the property of the 
insolvent in respect of the debt, or shall com- 
mence any suit or other legal proceeding, ex- 
cept with the leave of the Court and on such 
terms as the Court may impose.” By the 
complaint filed in the Magistrate’s Court the 
creditor here concerned is not asking for “any 
remedy against the property” of the first peti- 
tioner. Nor is the criminal proceeding ini- 
tiated in that Court a suit. Bat itis urged that 
it falls within the more general expression “or 
other legal proceeding.” That general expres- 
sion coming after “suit”, a word of morelimited 
application, must, in-my opinion, be construed 
on the principle of ejusdem generis. It was said 
that such construction was opposed to the 
general scheme of the Act, which is to give 
complete control to the Insolvency Court over 
matters, both civil and criminal, affecting the 
property and the person of an adjudged insol- 
vent. Where the Act creates an offence, it 
is the Insolvency Court which has jurisdic- 
tion as to it; as to offences under the Indian 
Penal Code, the ordinary jurisdiction of the 
criminal Courts cannot be held to be exclud- 
ed, unless expressly or by necessary implica- 
tion the Act repeals ithe Code for the pur- 
poses of those offences. 

The question, therefore, is whether there is 
anything in the Act which repeals section 
421 of the Indian Penal Code. We have at 
the outset section 39 of the Act which directs 
that “the Court shall refuse the discharge 
in all cases where the insolvent has committed 
any offence under this Act, or under sections 
421 to 424 of the Indian Penal Code.” Then 
section 79 of the Act makes it the duty of 
the Official Assignee “to investigate the con- 
duct of the insolvent and to report to the 
Court upon any application for discharge, 
stating whether there is reason to believe 
that the insolvent has committed any act 
which constitutes an offence under this Act 
or under sections 421 to 424-of the Indian 
Penal Code in connection with his insolvency” 
and “to take such part and give such assist- 
ance in relation to the prosecution of any 
fraudulent insolvent as the Court’ may direct 
or as may be prescribed.” This language is 
consistent only with the preservation of the 
jarisdiction of the ordinary criminal Courts 
as to the offences under sections 421 to 424 
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of the Indian Penal Code. These sections, 
so far from being repealed, are recognized by 
the Actas. being operative angl the prosecu- 
tion of the insolvent for the offences created 
by them is distinctly contemplated. 

The only section of the Act which is relied 
on asin effect repealing section 421 of the 
Indian Penal Code and substituting therefor 
a new offence, created by the Act and made 
triable only by the Insolvency Court, is sec- 
tion 103. But that section does not sub- 
stantially interfere with section 421 of the 
Code. As its essential ingredients show, it is 
more or less anew offence, created by the Act 
“in addition to the offence under the Code. 

What are the ingredients of the offence 
under section 421 of the Indian Penal Code 
as contrasted with those of the offence under 
section 103, cl. (b) sub-cl. (t) of the Pre- 
sidency Towns Insolvency Act, with which 
we are here concerned? First, the act com- 
plained of must, under section 421, have 
been done “dishonestly or fraudulently,” 
whereas the offence, to fall within section 
103 of the Act, requires only the element 
of fraud and dispenses with that of 
dishonesty. It is true that at least one 
element, that of dishonesty, is common to 
both ; and it may be conceded that there are 
also some common elements in both as to 
the act itself constituting the offence, For 
instance, the act contemplated in section 421 
of the Code consists in (1) the removal of the 
property, or (2) its concealment, or (8) its 
delivery to any person, or (4) its transfer 
or the causing of its transfer to any person, 
without adequate consideration. The offence 
under section 103 of the Act brings-in a few 
of these elements—namely, removal, conceal- 
ment, and transfer. Bat it must be a transfer 
of a limited kind, it has to be by way ofe 
charge or mortgage only. Then again under 
section 421 cf the Code the transfer must 
be “without adequate consideration”; but 
that element is absent in section 103, accord- 
ing to which it is immaterial whether, the 
transfer by way of charge or. mortgage is 
supported or not by adequate consideration. 

These differences between the two sections 
are intensified when we come to the question 
of intention as ‘an essential element of the 
offence conatituted by each of the sections. 
The intention required by section 421 of the 
Code is that the act must be done to prevent, 
or with knowledge that it is likely to pre 
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vent the distribution of property according 
to law among the creditors of the offender 
or the creditows of any other person, whereas 
the intention in section 103 of the Act is 
not the distribution but either the diminu- 
tion of the sum to be divided among the 
insolvent’s creditors or the giving of an 
undue preference to any of the said creditors. 
Distribution need not necessarily: have the 
effect of diminution in all cases; and there 
may be undue preference, which does not 
necessarily interfere with the distribution. 

So also as to the penalty provided by 
either section. The punishment for an offence 
under section 421 of the Code is two years’ 
imprisonment of either description, or fine, 
or both ; that ander section 103 is only two 
years’ imprisonment, 

Tt may be that in some cases the facts 
proved may bring about elements common 
to both the sections; but that is not enough 
to create a repugnancy between them. The 
repugnancy or contrariety must be substantial 
and must clearly arise out of the general 
features of the two sections. “Every afirma- 
tive statute is a repeal of a precedent affirma- 
tive statute, where its matter necessarily 
implies a negative; but only so far as it is 
clearly and indisputably contradictory and 
contrary to the former Actin the very matter 
and the repugnancy such that the two Acts 
cannot be reconciled.” (Dwarris on Statutes, 
2nd Edition, pages 530 and 431). As was 
said by Grove, J., in Hill v. Hall (1), “it is 
common learning that one statute may be 
impliedly repealed by a subsequent statute 
necessarily inconsistent with it; but then the 
inconsistency must be so great that they 
caunot both beto their full extent obeyed... I 
do not think that in considering a question 
of this kind we ought to hold that a mere 
accidental inconsistency between two statutes 
amounts to a total repeal of the earlier; 
such a doctrine might be pushed to a mis- 
chievous extent,” 

On the ground, therefore, that the offence 
under section 421 of the Indian Penal Code 
is substantially different from the offence 
under section 103 of the Presidency Towns 
Insolvency Act, 1 am of opinion that the 
Magistrate’s jurisdiction to try an adjudged 
insolvent for the former offenceesis not taken 
away by the latter Act. 


(1) (1876) L-R. 1 Ex, D. 412 at p. 414; 45 LJ. M. C, 
153; 35 L. T. 860. 
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The rule must, therefore, be discharged. 

Heaton, J..- A creditor instituted against a 
debtor a prosecution under section 421, 
Indian Penal Code, after an order of adjudi- 
cation had been made under Act III of 1909 
in respect of the debtor. The leave of the 
Insolvency Court was not obtained to institute 
those Criminal proceedings. The question is 
whether the Magistrate hag jurisdiction to 
proceed until the leave of the Insolvency 
Court is obtained. The argument that he has 
notis founded or the terms of section 17 
of the Act. That section runs as follows :— 

‘On the making ofan order of adjudica- 
tion, the property of the insolvent wherever 
situate shall vest in the Official Assignee 
and shall becomedivisibleamong his creditors, 
and thereafter, except as directed by this 
Act, no creditor to whom the insolvent is 
indebted in respect of any debt probable in 
insolvency shall, during the pendency of the 
insolvency proceedings, have any remedy 
against the property of the insolvent in 
respect of the debt or shall commence any 
suit or other legal proceeding except with 
the leave of the Court and on such terms as 
the Court may impose: 

Provided that this section shail not affect 
the power of any secured creditor to realize 
or otherwise deal with his security in the 
same manner as he would have been entitled 
to realize or deal with itif this section had 
not been passed.” 

Tt seems to me that by “other legal pro- 
ceeding” is meant broadly other -proceeding 
ofa Civil nature connected with the insolvent’s 
estate. This is to be inferred from the words 
of the section as a whole; from what is quite 
plainly its main intention, which is the 
vesting of the insolvent’s property in the 
Official Assignee and its protection against 
Court process ; and from the position of the 
section in the general scheme of the Act. | 
think the expression does not include 
Criminal proceedings. 

Ib was argued that the Act intended the 
Insolvency Court to have control not only 
over the insolvent’s estate but in respect of 
all matters arising out of his conduct in so 
far as it could be brought in question in 
relation to the insolvency. There is much 
force in this argument; but had the inten- 
tion of the legislature been to prohibit a 
Magistrate from taking cognizance of a 
complaint of an offence under the Indian 
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Penal Code against an insolvent, it would 
have given clear expression to that intention ; 
and this it has not done. 

It was also argued that section 103 of the 
Insolvency Act by defining and making 
panishable offences akin to those defined by 
section 421 of the Indian Penal Code has 
repealed the latter section in the case of 
matters coming within the scope of the 
Insolvency Act. Sections 39 and 79, however, 
make it quite clear that it is not so: for both 
those sections expressly contemplate as 
separate matters, an offence under section 
421 of the Indian Penal Code in the case of 
an insolvent, and an offence under the 
Insolvency Act. 

Lastly, it was urged that if a prosecution 
was allowed without leave of the Insolvency 
Court an insolvent could be prosecuted twice 
over for the same offence; once before a 
Magistrate under the Indian Penal Code and 
again under section 104 of the Insolvency 
Act. This imaginary terror makes as little 
impression on me as I conceive it did on the 
mind of the legislature which enacted the 
Insolvency Act. 

For the reasons Iam of opinion that the 
Magistrate was right in deciding that he 
could proceed with the complaint. 

Rule discharged. 


(s. c. 12 Bom. L. R. 762.) 
BOMBAY HIGH COURT. 
Crvit Apeatcation No. 257 or 1909. 

. July 12, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor, 
KRISHNAJI SAKHARAM KULKARNI— 
DEFENDANT —ÅPPLICANT 
versus 
MARUTI APPA—Prainrirr— 
RESPONDENT. 

Civil Procedure Code (Ast F of 1903), s. 2--Pre- 
liminary decree-——Decision on the preliminary point 
ahether a person is agriculturist-—-Dekkhan Agri- 
cullurists Relief Act (XVIL of 1879) —Jurisdiction of 
District Judge. 

Ina redemption suit the plaintiffs contended that 
they were agriculturists. The preliminary issue, 
whether the plaintiffs were agriculturists, was 
“determined by the Subordinate Jadge in favour of 
tho plaintiffs. Oa appeal, the District Judge being 
of opinion that the decision bhat tho plaintiffs were 
agricalturists was not a decree, declined to consider 
its correctness: 
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Held, that the District Judge had jurisdiction. ‘The 
formally expressed decision that the plaintiffs were 
agriculturists would be a preliminary decree within 
the meaning of section 2, Civil Procedure Code, 
being an adjudication which, so far as regards the 
Conrb expressing it, conclusively determined the 
rights of the parties with regard to the manner in 
which accounts between them should be taken 
notwithstanding the written contract that they had 
entered into before suit. : 


Civil application, under extraordinary 
jurisdiction, from the decision of the District 
Judge of Sholapur, in Application No. 62 
of 1909. 


Mr. J. 2 R. Gharpure, for the Applicant. 
Mr. D. R. Patvardhan, for the Opposite 
Party. 


Judgzment.—tThis is a redemption 
suit filed by the plaintiffs who contend that 
they are agriculturists. 

The principal money expressed to be secur- 
ed by the instrument of mortgage .whereby 
the property was first mortgaged was Rs. 300, © 
and the plaintiffs contend that that. was 
superseded by a sham document expressed to 
secure Rs, 360, . 

Now for the purpose of suits valuation the 
principal money expressed to be secured by 
the instrument of mortgage is the test. It 
is, therefore, a suit in which the subject-matter 
does not exceed in amount or value Rs. 500, 
and if the Dekkhan Agriculturists’ Relief 
Act applies, no appeal would lie from any 
decree or order. 

The preliminary issue, whether the plain- 
tiffs were agriculturists, was determined by 
the Subordinate Judge in favour of the plain- 
tiffs. f 

From that decision an appeal was ñled but 
before it was heard by the District Judge, 
the pleader of the defendant asked that ite 
might be converted into an application in 
reyision under section 58 of the Dekkhan 
Agriculturists’ Relief Act. Accordingly the 
District Judge considered the application as 
a matter in revision and being of opinion 
that the decision that the plaintiffs were 
agriculturists was not a decree, declined to 
consider the correctness of the decision of the 
Subordinate Judge. 

The defendant now applies to us under 
section 115 of the Civil Procedure Code on. 
the ground * that the District Judge has 
declined to exercise the jurisdiction vested 
in him by law under section 53 of the 
Dekkhan Agriculturists’ Relief Act, 
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The question whether he has done so or 
not depends fpon the definition of “decree” 
and “order” in the Civil Procedure Code, for, 
the District Judge has jurisdiction to call for 
and examine the record and pass any decree 
or order he thinks fit in the case of any decree 
or order passed bya Subordinate Judge in 
any suitor other matter under Chapters IT, 
IV or VI of the Dekkhan Agriculturists’ 
Relief Act. 


Now it is difficult to see how the decision 


of the Court when formally expressed is not 


either an order or a decree, for, an “order” by 
section 2 of the Civil Procedure Code means 
the formal expression of any decision of the 
Civil Court which is notadecree. Therefore, 
if the decision that the plaintiffs are agri- 
culturists is not a decree when it is formally 
expressed, it is an order, and the District 
Judge has jurisdiction. 

In our opinion, however, the formally ex- 
pressed decision upon the point would be a 
preliminary decree within the meaning of 
section 2, being an adjudication which so far 
as regards the Court expressing it conclusive- 
ly determined the rights of the parties with 
regard to the manner in which accounts 
between them should be taken notwithstand- 
ing the written contract that they had entered 
into before suit. 

We do not think that any difficulty arises 
from the terms of Order XX, Rule 6, which 
has been referred to. If the decreeis not a 
decree in which relief is granted or in which 
the suit is determined, it is manifest that it 
cannot specify the relief granted or other 
determination of the suit. 

Wor these reasons, we think, that the learn- 
ed District Judge should not have declined 
jurisdiction in the case and we make the 
rule absolute and direct the District Judge 
to entertain the revisional application and 
dispose of the same according to law. 

Costs will be costs in the cause. 


Rule made absolute. 
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(s. c. 12 Bom. L. I. 766.) 
BOMBAY HIGH COURT. 
Orvis Appear No. 18 or 1910 
August 4, 1910. 

Le :—Sir N. G, Chandavarkar, Kr., Judge 
and Mr. Justice Heaton. 
IRAWA LAXMANA MUGALI— 
Derenpant—A PPELLANT 
versus 
SATYAPPA SHIDDAPPA MUGALI— 
PLAINTIFF-—RESPONDENT, 

Ctvil Procedure Code (Act V of 1908), s. 11—Res- 
judicata—First suit dismissed on the ground of under- 
valuation and on merits—-Second suit not barred. 

In a previous suit between the parties there was a 
decision on the morits. But the Court also gavo 
another reason for dismissing that suit. The reason 
was that the plaint had been undervalued, and tho 
plaintiff in the suit had refused topay the additional 
Court-fees, Inthe subsequent suit the decision on 
the merits was relied on as establishing a bar of 
res judicata: 

Held, that the previous decision on the merits could 
not have the force of res judicata. 

Whether a suit is rejected on the ground of under- 
valuation before registration or at any subsequent 
stage, the effect is the same, asif the plaint had been 
originally rejected. 

Appeal from the order of the First Class 
Subordinate Judge of Belganm, passed in 
Appeal No. 175 of 19C9, reversing the decree 
of, and remanding the case to, the Subordi- 
nate Judgeat Gokak, in Civil Suit No. 366 
of 1908. 

Mr. C. A. Rele, for the Appellant. 

Mr. S. R. Bakhale, for the Respondent 

Judgment. 

Chandavarkar, J—There was no doubt 
a decision on the merits in the previous 
suit, which is relied upon by the appellant 
as barring the present snit as rss judicata ; 
and the title of reversionary heir, which was 
claimed there asit is claimed here by the 
first respondent, was negatived by the find- 
ing of the Subordinate Judge, who tried 
that previous suit. But the Subordinate 
Judge also gave another reason for dismissing 
that suit of the respondent. The reaspn 
was that the plaint had been undervalued 
andthat the plaintiff (the first respondent 
in thissecond appeal) had refused to pay the 
additional Court-fee. If this last reason 
was sufficient by itself for the dismissal of 
the previous suit, the findings on the issues 
on the merits were not necessary for its deci- 
sion and cannot have the force of res judicata: 

Ghela Iecharam v. Sankalchand Jetha (1) 


t1) 18 B. 597 
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The question, then, is whether the ground of 
undervaluation was sufficient by itself for 
the dismissal of the previous suit. Section 
54 of the Code of Civil Procedure (Act X1V 
of 1882), which was in force then, required 
that, “the plaint shall be rejected,” if under- 
valued. Instead of rejecting the plaint before 
registration, the Subordinate Judge dismissed 
the suit after its registration and after trial. 
But after the suit had been registered, the 
Subordinate Judge had power to reject it 
at any subsequent stage onthe ground of 
improper valuation. As held by this Court 
in Dullabh Jogi v. Naratain Lakho (2), 
whetherasuit isrejected on that ground before 
registration or ab any subsequent stage, the 
effect is the same; “as if the plaint had been 
originally rejected.” Ib was also held in that 
case that the rejection of a suit on the ground 
of undervaluation, at any stage of it, does 
not make it res judicata, for the purposes of 
a subsequent suit on the same cause of action 
or litigating the same title, because, as was 
said there by Couch, C. J., ‘the former suit 
was not heard and determined, for it failed 
by reason only of an informality; and it 
would be contrary to all principles of justice 
that the parties should be held to be con- 
clusively barred thereby.” 

For these reasons, the order of remand 


appealed from must be confirmed with 
costs. . 
Heaton, J.—I concur in the order and 


reasons forit but express no opinion on the 
question whether if the decision in 
earlier suit were to be regarded asa decision 
on the merits it would operate as a bar under 
section 11 of the Code of Civil Procedure, 
1908. . 


Order confirned. 
(2) 4 B. H. C. A. C. J. 110. 


(s.c. 12 Bom, L. R. 769.) 
BOMBAY HIGH COURT. 
First Civit Appears Nos. 38 AND 42 or 1908. 
July 8, 1910. 
Present:—Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
CHUNILAL ISHWARDAS—DEFENDANT— 
APPELLANT 
f VCTSUS 
Tus SECRETARY or STATH—Ptaintr¢r— 
Respo pens 
Contract Act (IX of 1872), ss. 73 and 211— 
Master and servant— Tort —Ratification— Acquiescence 
—Estoppel—Measure of damages = Principal and ageng 
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—Measure of damages between vendor and rendee— 
Maxim actio personalis moritur cun® persona—Appli- 
cability. f 

On the occasion of the substitution of British Indian 

for Baroda Babashai rupees, the Government treasuries 
undertook to accept all genuine Bubashai rupees at 
the rate of 100 British Indian for 180 Babashat. | Tho 
defendant shroffs were employed at the treasuries to 
scrutinize the coins offered, and to pass only genuine 
Babashai. They passed, however, a certain number 
of Shikkai coins as genuine Babashais, and the mint 
officers kept and used these Shikkais for Government. 
The Secretary of State for India in Council sucd the 
defendants for damages on account of the loss caused 
to Government by their passing of the Shikkai rupces 
as Babashats: 

Held, that the fact that the Government kept and 
had the benefit of the Shikkairupces by itself raises 
no presumption of either estoppel, or acquiescence, 
or ratification, That ratification and acquiescence . 
mean a full knowledge of the facts. 

That nominal damages are allowed only where there 
is failure to prove any appreciable damage in fact. 

That the Mint officers were agents of Governmont 
to reccive Babushai coins; they were not agents to 
contract for and on their behalf, in the matter. Their 
action cannot bind Government except so far, 1s 
Government have derived benefit from the action of 
the Mint officers. The benefit makes them liable only 
so far that it is to be taken into account in measuring 
the damages for the loss sustained by Government in 
consequence of the defendant’s deviation from the 
directions given to them andthe purpose of their 
employment. 

That the Governmentare entitled,under sections 73 
and 211 of the Contract Act, to be recouped the loss 
sustained by them. 

That the measure of damages- was the difference 
between the money actually paid by Government 
for the Shikkat rupees and their bullion value, and 
not, as between vendor and vendee, the difference 
between the money actually paid and the market- 
value of the property received. 

Further, a preliminary objection to the hearing of 
the appeal having: been raised on the ground that 
the action being of a personal character does not 
survive owing to the death of one of the original 
defendants: 

Held, that the action survived. 

The application of the maxim ‘actio personalis 
moritur cum persona’ is limited to actions in which 
remedy is sought for a tort, or for something which 
involves, at any rate, the notion of wrong doing. 

But it does not apply to actions in which com- 
pexsation is claimed for injury to property on the 
strength of an express or implied contract. 

It was an implied term of the defendant’s contract 
of employment that if he passed any othercoin as 
Babashat and Government suffered loss, he should 
make it good, (section 211 Contract Act). The injury 
complained of by Government is to their personal 
estate, and the action is one on assumpsit., 


Phillips v. Homfray, 24 Ch. D. 489; 52 L.J. Ch. 833; 
49 L.T. 5; 32 W. R. 6; United Collieries Ld. v. Simpson, 
A.C, 388, at p. 391; 78 L.J.P.C, 129; 101 L.T. 129, 53 $. 
J. 680; 25 T.L.R. 678; Baithyany v. Walford, 86 Ch. D. 
269, 56 L.J.Ch, 881; 57 L.'T. 206; 85 W.R 814, referred 
to. 
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Joint Appeals from the decision of the Dis- 
trict Judge f Ahmedabad, in Suit No. 4 of 
1904. 

Mr, Lallubhai A. Shah, for the Appellant. 

Mr. G, S. Rao, Government Pleader, for the 
Secretary of State. 

Judgment. 

Chandavarkar, J.—In Appeal No. 38 of 
1908, the learned District Judge’s finding 
that the appellant was employed by Govern- 
ment.as shroff to examine and pass orly 
Babashat silver coins and not to accept 
Shitkat coins has not been made the subject 
of any convincing argument. But itis urged 
that the right of Government to complain 
that the appellant as their agent has acted 
contrary to the directions given to him and 
the purpose of his employment is lost by 
reason of their conduct in keeping the Shikhat 
coins, instead of returning them to the appel- 
lant, and inallowing. without objection such 
coins to be remitted to the Mint. This de- 
fence, if ib means anything, must amount 
either to a plea of estoppel, or acquiescence, 
or ratification, or novation, that is, a new 
contract of agency barring the right of Gov- 
ernment to claim damages from the appellant 
on the specific contract of agency on which the 
action was founded. In the Court below, no 
sach defence was set up in the pleadings, 
unless we are to understand the third issne as 
covering them: But it cannot be so under- 
stood. That issue merely raised the question 
whether the appellant was misled by the 
action ofthe Revenue authorities with reference 
to the coins in such a way as to exonerate 
him from responsibility. Assuming that the 
pleas in question did arise on the issue, the 
evidence falls far short of what the law 
requires to sustain them, 

The appellant wasemployed as an expert 
to pass Babashat silver coins only. If he 
passed other coins the fact that- his employer 
appointed others, such as appraisers at the 
Mint, and the Mumlatdar and the Aral 
Karkun at the sub-treasury at Nariad, to see 
whether the appellant did his duty according 
to the directions, and that those others allowed 
Shikkav coinsto be passed by him, cannot 
relieve him from his duty as agent. There 
was no contract between him nd Government 
that he should be held to have fulfilled his 
duty, if other servants employed by them to 
inspect his work allowed him to depart 
from direction given to him, As for the 
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fact that Government kept and had the benefit 
ofthe SAzkkai coins, that by itself raises no 
presumption of either estoppel, oracquiescence, 
or ratification. The directions given to the 
appellant when he was employed were specific; 
he wasto pass Babashad silver coins only. 
That was his duty, irrespective of supervision 
or inspection. ìf he, or any other person 
similarly employed, remitted other coins 
and the Mint officers kept and used 
them for Government, it cannot be snid 
either that Government caused the appel- 
lant intentionally to believe and to act 
upon the belief that their specific direc- 
tions were modified by them and that the 
original purpose of the agency was changed, 
or that they acquiesced in or ratified the ap- 
pellant’sacts. Ratification and acquiescence 
mean a full knowledge of the facts. The 
Mint officers were agents of Government 
to receive Babashaz coins; they were not 
agents to contract for and on their behalf 
in the matter. Their action cannos bind 
Government except so far as Government 
have derived benefit from the action of the 
Mint officers. That benefit makes them liable 
only so far that ib is to be taken into account 
in measuring the damages for the loss sustain- 
ed by Governmentin consequence of the appel- 
lant’s deviation from the directions given to 
him and the purpose of his employment. 

The next question is as to the measure of 
damages. The lower Court has taken as 
measure the difference between the price ac- 
tually paid by Government for the Shikkae 
coins (Rs. 100 for 130 Shikkais asif they 
were Babashai) and their market-value. Cal- 
culating the damages on this principle, the 
lower Court has held that the amount paid by 
the appellant to Government under protest 
fully represented the loss incurred by them 
owing to his breach of the contract of agency. 
The appellant seeks by his claim to recover a 
portion of that amount on the ground that 
Government, having retained and made use of 
the Shzkkat coins, are entitled only to nominal 
damages. This contention ignores the prin- 
ciple that nominal damages are allowed 
only where there is failure to prove any 
appreciable damage in fact. That cannot 
be said to have been the case here. For 
the Shikkat coins which were let in by 
the appellant in breach of his duty, 
Government paid at a certain rate and had to 
suffer actual loss in money, That is found by 
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the Court below and we have heard no argu- 
ment against that finding. It is questionable 
whether the lower Court js right in estimat- 
ing the loss sustained by Government by the 
difference between what Government paid for 
the coins and their market-value. That ques- 
tion is raised by Government in their Appeal 
(No. 42 of 1908) from the decree in the suit 
brought by them against the present appel- 
Jant Ishwardas. But the question does not 
arise in this appeal. 

On these grounds the decree in Appeal No. 
38 of 1908 must be amended as to costs which 
are to be paid by the appellant. 
respects the’ decree must be confirmed with 
costs. 

Dealing now with Appeal No. 42 of 1908, 
it arises out of a suit brought by the Secre- 
tary of State for India in Council to recover 
from the defendant Ishwardas Bhogidas, a 
certain amount as representing the loss caused 
by him by passing a certain number of Shik- 
kai coins as genuine Babashats, contrary to 
his contract of agency with Government. 
The defendant had paid to Government under 
protest a sum in satisfaction of the loss, but 
Government claimed more and filed the suit. 

The lower Court disallowed the claim on 
the ground that the sum paid by the defen- 
dant under protest fully vepresenied the loss. 

After Government had preferred this ap- 
peal from the lower Court’s decree, the defen- 
dant (respondent), Ishwardas Bhogidas, died, 
and his legal representative was brought on 
the record in his place. 

A preliminary objection to the hearing of 
the appeal is raised on the ground that the 
action, being of a personal character, does not 
survive owing to the death of the original de- 
- fendant, Ishwardas Bhogidas, according to 
the maxim “ actio personalis moritur cum per- 
sona.” i i 

“ The application of that maxim is limited 
to actions in which remedy is sought for a 
tort, or, for something which involves, at any 
rate, the notion of wrong-doing” : per Lord 
Macnaghten in United Collieries Ld. v, Kimp- 
son (1). But it does not apply to actions in 
which compensation is claimed for injury to 
property on the strength of an express or im- 
plied contract: Phillips v. Homfray (2). “Tt 

(1) (1909) A. C. 383, 891; 78 L. J. P. 0. 129; 101 
L. T. 129; 53 8. J. 680; 25 T. L. R. 678. 

(2) (1888) 24 Ch. D. 489; 62 L. J. Ch. 888; 49 D. 
T. 5; 32 W. R, 6. 
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is nob only where there is an express contrach 
that a suit, grounded on some default of the 
person, whose representative is sued, can be 
maintained; but if the position of the parties 
was such that the law of England would 
imply a contract from that position, then 
on assumpsit the executor might still be held 
liable. There are many cases where an ac- 
tion can be brought upon an obligation im- 
plied by law in consequence of the position 
which the parties have undertaken to one 
another”: Batthyany v. Walford (3). See also 
Bunbury v. Hewson(4) 

The present is one of such cases, because 
here the defendant Ishwardas undertook to 
pass only Babashad coins. It was an implied 
term of that contract that, if he passed any 
other coin as Babashat and Government suf- 
fered loss, he should make it good: section 211 
of the Indian Contract Act. Government 
complain and have proved that, owing to his 
negligence, they have been out of pocket, in- 
asmuch as they had to pay in their own cur- 
rency for Shikkat, instead of Babashat, coins. 
The injury complained of is to their personal 
estate, and the action is one on assumpsit 
since the defendant,by the term of his em- 
ployment annexed by law to the contract, had 
agreed to indemnify Government for the loss. 


The action, therefore, survives. The next 
question in this appeal is whether the damages 
have been estimated by the lower Court on: a 
correct principle. That Court has held that 
Government are entitled to damages being 
the difference between the money they paid 
actually, (Rs. 100 for 180 Shikkai coins, as if 
they were Babashats), and the market-vulue 
of the Shtkkai coins at the date of the remit- 
tance of the latter to the Mint. Government 
object to the market-valne being taken into 
account and contend that only the bullion value 
of the Shikkut coins must be deducted. The 
principle adopted by the lower Court regards 
the transaction as one between vendor and 
vendee, not as between principal and agent. 
In Oassaboglou v. Gibbs (5), the plaintiff 
appointed defendant as his agent to select 
opium of a certain description; the defendant 
selected and sent opium ofa different descrip: 

(3) (1887) 36 Cy. D. 269; 56 L. J. Ch. 881, 57 I, 
T. 206 ; 85 W. R. 814, 

(4): (1849) 3 Exch, 560; 18.L. J. Ex. 258. 

(5) (1882) 9 Q. B. D. 220; 51 L. J. Q. B. 503; 47 
L. T. $98; 46 J. P, 5€8, 
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tion, part of which the plaintiff sold. The 
plaintiff sued the defendant for loss and 
claimed damages on the footing of the 
difference between the market price of the 
article ordered and the proceeds of the sale 
of the drug actually sent. But it was held 
that he could not so claim and treat his agent 
as vendor of the opium to him and that all the 
plaintiff was entitled to was the actual lossand 
damage sustained by himthrough the defend- 
ant’s negligence and breach of duty. In the 
present case the Shikai coins had ceased to 
be a legal tender and the evidence adduced 
by the respondent to show that people were 
buying them in market is not satisfactory. 
The evidence adduced for Government to 
prove that the market rates relied upon by the 
respondent were inflated and fictitious is not 
contradicted ; and the experts examined state 
that since Shikka: ceased to baa legal tender, 
its price has been reckoned according to the 
bullion value (see Exhibits 116 and 69). 
Heaton, J.—Ina series of suits the Secretary 
of State for India in Council claimed against 
certain shroffs for damages for breach of a 
duty they had contracted to perform. Briefly 
stated, the facts are these: on the occasion 
of the substitution of British Indian for 
Baroda Babashat rupees, the Government 
treasuries undertook to accept all genuine 
Babashai rupees at the rate of 100 British 
Indian for 130 Bubashat. The defendant- 
shroffs were employed at the Treasuries to 
scrutinize the coins offeredand to pass only 
genuine Babashai. As a fact they passed 
large numbers of Shikkaz rupees, and thereby, 
it is alleged, caused a loss to the Secretary 
of State for India in Council. Subsequently 
the shroffs paid certain sums by way of 
damages but the Secretary of State, deeming 
the amounts so paid insufficient, has sued to 
recover farther damages. The shroffs sued 
separately to recover what they had paid. 
The suits were heard by the District 
Judge, Ahmedabad, who, by. consent, dis- 
posed of all the contested points in one jadg- 
ment. He dismissed all the suits and ordered 
the parties to bear their own costs, holding 
that though the shroffs were liable in 
damages, they had paid enough. 
Both parties have appealed, gand here, as 
in the Court below, one judgment will suffice, 
The District Judge has dealt adequately 
and convincingly with the appellant-shroffs’ 
defence that they believed the expression 
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“genuine Babashai” included Shikkal rupees 
and that they did not disobey their instruc- 
tions in accepting Shikkai rupees. There 
can be no doubt in my mind, on the evidence, 
that the shroffs deliberately accepted Shikkal 
rupees knowing that they ought not to do so 
and understanding why they ought not. This 
defence isso disingenuous and without merit 
that I am surprised that we were troubled 
with it in appeal. 

The defence that had Government returned 
the Shzikkat rupees the shroffs could have 
minimised their obligation to make good the 
loss to Government is almost as disingenuous 
and quite as unconvincing, The idea under- 
lying this defence is that had the Mint return- 
ed the Shikkaz rupees, the shroffs could have 
exchanged them for Babashat, have changed 
the latter for British and so have reduced 
their losses to something far short of what 
they have been required to pay to the 
Government. How far the arithmetic of the 
defence is goad I do not enquire. At what rate 
the shroffs could have got rid of the Shikkai 
rupees had they been returned, is a matter of 
pure imagination and conjecture on which we 
need not occupy our minds. It will suffice to 
say that the Government were not under any 
obligation express or implied to return, 
without any demands from the slroffs, the 
Shikkat rupees, which they had accepted; 
not even for the purpose of enabling these 
shroffs who had deliberately failed to fulfill 
their duties, to escape some part of the loss 
which such action entailed. 

We are only concerned to find out what 
was the loss to Government entailed by this 
neglect of duty on the part of their agents, 
The plaintiff-Government fonnd themselves 
burdened with a large number of Shikhad 
rupees for which they had paid Rs. 76-14-9 
British per 100: though for coining purposes 
they were worth only Rs. 62-7-6. Their 
loss clearly was the difference between these 
two sums for each 100 Siikkai rupees. This 
is their loss because they can only do one of 
two things. They can coin the Nhikkas 
rupees into Indian currency; in which case 
they are worth to Government no more 
than the cost of buying an equivalent 
amount of silver in the open market and that 
is Rs, 62-7-6 for each 109 Shikkaz rupees. 
Or they can sell the Shikkai rupees in the 
open maiket, in which event they will fetch 
only Rs, 62-7-6 for each hundred. The rato 


GANPATRAO @. MADHAVRAO. 


of Rs. 62-7-6 is tbat which prevailed some 
time shortly afterthe acceptance of Babashai 
rupees at the Treasuries and consequently 
the duties of the shroffs had come to an end. 
That rate varies; but no objection has been 
taken by either side to the rate of Rs. 62-7-6 
if ib be determined that the rate to be 


taken is a rate subsequent to ibe last 
acceptance of Babashat rupees at the 
Treasuries. The shroff-appellants, however, 


contend that the rate which ought to be 
taken is the price of Shikkai rupees at the 
time the breach of duty by the shroffs 
occurred. That rate would be Rs. 67 or 
perhaps something more and if that rate be 
taken, the loss payable by the shroffs is 
materially reduced. That is the rate at 
which the District Judge has estimated the 
Joss. it seems to me he has proceeded on a 
wrong principle. The actual loss to Govern- 
ment is what I have stated—that to my mind 
is clear beyond question. The Government 
are entitled to be recouped that loss (sections 
73 and 211, Contract Act) unless it be shown 
that but for want of reasonable care or but 
for failure to perform some duty they owed 
the shroffs, they would have incurred a 
smaller loss. There was no failure on the part 
of Government in the performance of their 
duties to the sbroffs. Was there any want 
of reasonable care? Icannot see that there 
was. What is it that the Government failed 
to do which they ought to have done? The 
only thing suggested is that they should have 
returned the Shikkat rupees to the 
shroffs. This point I have dealt with in so 
far as it is a malter of obligation. Is there 
anything in it regarded as a matter of reason- 
able care? 1 think rot. I do not think 
it was unreasonable to retain the Shikkat 
rupees and I am unable to conceive of 
any reason for which it can be said to he 
unreasonable. It is useless for me to deal 
further with the argument on this point 
addressed to us for I am unable to see 
anything in it whatever deserving of serious 
consideration. 

The arguments in these appeals have 
occupied us for a long time ard have covered 
- a variety of points as to which discussion is 
unnecessary. Thecase is really very simple 
indeed. Theshroffs deliberately and knowing 
iley were wrong to do so accepted Shrkhat 
rupecs and thereby induced the Government 
to pay for them for more than ihey were 
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worth, besides burdening Government with a 
commodity they had never undertaken to buy 
and did not want, The loss caused to Govern- 
ment is unmistakeable and easy to ascertain. 
Neverthel.ss the defendants have striven to 
minimise their liability, first by asserting: 
entirely false defences, and then by the ex- 
ercise of ingenuity in devising worthless 
legal arguments. Had they been well advised 
they would not have appealed. 

One other point remains. In two of the 
eases the shroffs died during the pendency 
of the suit or appeal and it is urged that 
the right to sue did not survive. This 
contention ig based on the maxim “actio 
personalis moritur cum persona’. This maxim 
does not apply where as here the plaintiff has 
sustained a pecuniary loss arising oub of a 
breach of obligation or contractual duty by 
the person sued. This seems to me to be 
clear from a study of the three Jinglish cases: 
Phillips v. Homfray (2) and Batthyany v. 
Walford (8) and United Colléertes Ld. v. 
Simpson (1). I would dismiss the appeals of 
the shroffs with costs throughout and allow 
the appeaisof the Secretary of State and award 
the claims with costs throughout as proposed 
by my learned colleague. 


(s. c. 12 Bow. L. R. 780.) 
BOMBAY HIGH COURT. 
Firsr Cryin Arrear No. 90 or 1907, 
July 6, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
GANPATRAO BALKRISHNA BHIDE— 
Derenpant—A PPELLANT 
tersus 


E. H. Tue Mauarasan MADHAVRAO 
SINDE—- RESPONDENT. 


Contract of service—Deposit of security with a 
person under control of master—Balance due from 
servant dismissed—-Servant assigning security deposit 
to gay off the balance due—Master failing to recover 
deposit Wilful default of creditor —Muster and servant 
— Debtor and creditor. 

The plaintiff, Maharajah Scindia of Gwalior, 
appointed defendant his agent to supervise tho estates 
which plainsiff possessedin the Bombay Presidency. 
About the time of his employment the defendant 
deposited with A, a first class Sirdar of Gwalior, 
Rs. 3,000 as security. A acknowledged that he held 
the deposit for the plaintiff and was to retain the 
same as security so long as the defendant occupied 
the position of the plaintiff’s agent The defendant 
was dismissed and in furnishing accounts to the 
new agent showed a cash balance of Rs, 3,136-15-4 in 
his hands. He gave to the new agent a letter to 
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recover the balance due out of the said deposit, which 
was accepted. A letter of assigament was also given. 

On the suit of the plaintiff to recover the said 
balance due frem the defendant: 

Held, that the sum of Rs, 3,009 was held by A asa 
stakeholder and was validly assigned by the defendant 
to the plaintiff in satisfaction of the balance due on 
the agency account, being the purpose for which it 
was agreed to be held by A, and that the plaintiff 
being able to recover the amount so assigned neglected 
to do so, and was thus chargeable with the amount. 

Itis a well-recognised principle that where a creditor 
has the control of asecurity he is chargeable with 
what he might have received from it but for his 
wilful default. 


Williams v, Price, 1 S. and 5. 581; 24 R. R. 238; 2 
L. J. (o. s.) Ch. 105; Mayer v. Murray, 8 Ch. D. 
424, 47 L. J. Ch. 605; 26 W. R. 690; Peacock v. 
Purssell, 32 L. J. O. P. 266; 140. B, (x. s.) 728; 10 
Jur. (x. s.) 178; 8 L. T. 636; 11 W. R. 834, Yglesias v. 
Mercantile Bank of the River Plate, 3 C. P. D. 330; 38 
L. T, 464; 26 W. R. 454, referred to. 


First appeal from the decision of the First 
Glass Subordinate Judge, Poona, in Suit No. 
359 of 1902. 

Interlocutory judgment.— 
The principal point in this appeal is whether 
the appellant was entitled to claim that the 
debt due by him to the respondent at the 


time when he relinquished the agency at the . 


end of 1901 has been satisfied. 


The way in which the point was taken in 
the written statement was that there had 
been a payment by cheque, reliance being 
placed upon a letter dated the Yth of 
December 1901 (Exhibit 127), The expres- 
sion ‘cheque’ is obviously a misdescription, 
but the real question which arises with 
reference to that document is, whether the 
letter does not amount to an equitable assign- 
ment of the money held in deposit on account 
of the plaintiff by Gopalrao Apte, whether, 
in other words, it is not a transfer of an 
actionable claim within the meaning of 
section 130 of the Transfer of Property Act. 
If it be held to be a transfer of an actionable 
claim, the next question which arises is, 
whether it was accepted by the plaintiff’s 
agents as an absolute or a conditional 
satisfaction of the claim of the Maharajah 
for the cash balance shown to be in the hands 
of the defendant at the time of his relinquish- 
ing his agency, and, secondly, whether those 
agents had any authority express or implied 
to accept such transfer in satisfaction, condi- 
tional or otherwise, of that claim. In deciding 
the question of implied authority one con- 
sideration which will arise is the object for 


INDIAN CASES, 973 


which the deposit was held by Apte; if it 
was held for the purpose of meeting such a 
claim as was preferred by the Maharajah 
against his agent, the presumption of implied 
authority will be strong. À 

The further question, which will arise if 
the acceptance and the authority are estab- 
lished is, whether, notwithstanding that 
the deposit money has not, in fact, been 
recovered by the Maharajah’s agents from 
Apte, the Maharajah or his agents have not 
so condacted themselves by neglect or 
omission as to be estopped from contending 
that the claim against the defendant in 
respect of the balance in his hands has not 
been satisfied by the assignment of his claim 
against Apte. 

None of these questions have been argued 
in the lower Conrt, but they are, in our 
opinion, questions the determination of which 
is essential to the right decision of the suit 
upon the merits, and we, therefore, frame 
the following issues :— 

(1) Was there a transfer of an actionable 
claim against Apte by the letter of the 9th 
December 1901, Exhibit 127 ? 

(2) If so, did the plaintiff or his agents 
accept the same in conditional or absolute 
satisfaction pro tanto of the claim for cash 


- balance against the defendant ? 


(3) If the transfer was so accepted by the 
agents, had they anthority express or implied 
from the plaintiff so to do? 

(4) If so, whether the plaintiff or his 
agents have so conducted themselves hy 
omission or neglect as to estop the. plaintilf 
from contending that the claim for cash 
balance has not been satisfied by the transfer? 
. In considering the last issue the Subordi- 
nate Judge should refer to the case of 
Peacock v. Purssell (1). 

The Court should take such additional 
evidence as may be tendered upon these 
issues and return its findings thereon together 
with the evidence within four months. 

The Subordinate Judge again heard the 
case and recorded a finding in the negative 
on the first of tha issues sent down. He 
recorded no findingson the remaining issues. 

The appeal came on for final disposal before 
Scott, C. J., and Batchelor, J. 


Mr. P. D. Bhide, for the Appellant. 


(1) 32 L. J. O. P, 266; 14 C. B. (x. s.) 728; 10 Jur. 
(x.8.) 178; 8 L- T. 636; 11 W. R. 834, 
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Messrs. D. A. Khare, and H. G. Kulkarni, 
for the Respondent. 

Judgment.—This is a suit to re- 
cover from the defendant Rs. 4,178-7-2 in res- 
pect of moneys alleged to be due by him to 
- the plaintiff on relinquishing his agency of 
the plaintiff’s Deccan estates. 

The plaintiff is the Maharajah Scindia of 
Gwalior who has Inam and Patilki Vatans 
and other lands inthe Bombay Presidency 
and entrusts supervision of them to an agent 
at Poona. 

On the 28th of January 1897, the defendant 
was appointed the plaintiffs agent and took 
over charge on the 2nd of February in that 
year. He was dismissed towards the end of 
1901 and on the 9th of December in that 
year gave over charge of his office to Par- 
chure, the plaintiff’s agent at the date of the 
filing of the suit. The most important item 
of claim relates to a cash balance of 
Rs. 3,136-15-4 which according to the accounts 
furnished by the defendant to the new agent 
was in his hands on the 9th of December. 

The defendant pleads that when the plain- 
tiff appointed him as agent, he, the defendant, 
deposited Rs. 3,000 as security with Shrimant 
Gopalrao Vithal Saheb Apte, a First Class 
Sardar of Gwalior at the direction of the 
plaintif himself and when he gave over 
charge to the new agent he gave to him a 
letter to recover the balance due out of the 
said deposit, and the plaintiff accepted the 
letter and passed a receipt in his favour. 

The material issues raised in the lower 
Court with reference to this claim are, the 
Ist, 7th and 8th issues. 

(1). “Does the plaintiff prove that all 
orany of sums aggregating Rs. 4,178-7-2 
are due to him from the defendant?” 

(7). “Has defendant deposited Rs. 8,609 
with Sardar Gopalrao Vithal at the desire 
of his master when he was first appsinted 
Vakil?” 

(3). “ If so, is the defendant entitled 
to set off that amount against such amount 
as may be found due from him to the plain- 
tiff?” 

The hearing of the case was very much 
delayed by an order of dismissal upon alle~ 
gations of a compromise which subsequently 
proved to be incorrect and the suit was 
then restored and tried by the direction of 
this Court. Ib has now been disposed, of 
by the Subordinate Judge who has passed a 
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decree for the plaintiff for the principal sums. 

The case has, however, been tried on very 
unsatisfactory materials, for, the, plaintiff re- 
lying upon his sovereign rights has declined 
to answer some very pertinent interroga- 
tories administered to him by the defen- 
dant as to interviews alleged to have taken 
place between them. On the other hand, 
the defendant apparently hoping to the last 
for a settlement with the plaintiff gave 
very meagre evidence. The alleged deposit- 
ary, Gopalrao Vithal Saheb Apte, was not 
examined in the earlier stages of the suit; 
and at the time when the completion of the 
trial had been directed by the High Court, 
was dead. The question at issue has, there- 
fore, to be decided chiefly upon document- 
ary evidence. It appears that on the 9th of 
December 1901 when the defendant hand- 
ed over charge to the new agent a memo- 
randum was prepared of the property han- 
ded over which stated that the balance in 
the defendant’s hands found due to the 
end of Samvat 1957 was Rs. 2,982-15-11, 
and had been handed over. This memoran- 
dum was endorsed by Parchure. It is not 


‘pretended by the defendant that the balance 


was handed over in cash. It is, how- 
ever, admitted that a letter dated the 9th of 
December 1901, addressed to Kunte, the 
head of the Mafi Office of the plaintiff at 
Gwalior, and signed by the defendant (Bx- 
hibit 147) was handed to Parchure stating 
that the defendant had handed over charge 
and got a receipt and that steps should be 
taken to recover the Rs. 2,982-15-11, being 
the amount ofthe balance with the defen- 
dant, from his money kept in reserve by 
Scindia Sirkar with Gopalrao Vithal Apte 
for the due discharge of the fanctions of 
his office and that a letter had also been 
sent to Apte. This was forwarded to the 
Mafi Office on the 10th of December 1901 
along with the memc above referred to bear- 
ing Parchure’s endorsement. 

In proof of the deposit with Apte the 
defendant produces a document signed by 
Apte from which it appears that from Oc- 
tober 1895 to October 1897 money of the 
defendant had been lying ab interest with 
Apte and that on the 18th October 1898, 
the date of the document, there was due for 
principal, interest and kosha Rs. 3,017-14-0, 
and that it was agreed that that sum should ` 
remain as the defendant’s deposit as long as 
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the office of Vakil was continued in relation 
thereto without interest accruing thereon. 

The documents in which the defendant 
refers to thie deposit are all consistent with 
each other. In Exhibit 127, the letter of 
assignment, he speaks of the money as his 
rupees kept in reserve by Scinde Sirkar with 
Apte for the due discharge of the functions 
of his office. In Exhibit No. 131 he says 
that the amount due from him should be 
recovered by the Sirkar from Apte as the 
cash balance in connection with the office of 
Vakil deposited as Thev. In Exhibit No. 150, 
dated the 19th of July 1902, the defendant 
writing to Apte speaks of the rupees as bav- 
ing been secured with Apte by way of security 
on an oral order from the Sirkar. 

Apte’s only letter upon the subject, Exhibit 

. 129 of the Ilth of June 1902, states that 
when the defendant obtained the appointment 
as the plaintiff’s Vakil ib was agreed that the 
money should be kept by Apte by way of 
security and that the Maharajah had sent 
him an order to call on the defendant to pay 
the balance due to the Maharajah which hav- 
ing been done the defendant had forwarded 
Parchure’s receipt which Apte had sent on 
to the Maharajah asking for directions as to 
the return of the defendant’s money detained, 
with Apte by way of security. 


There is no oral evidence whatever touch- 
ing the circumstances under which the de- 
posit was made. The defendant merely says 
he paid Parchure by cheque on Apte and not 
in cash. The Maharajah has declined to 
answer the interrogatories administered to 
him on the subject. Apte died in 1905 
without having been examined and his son 
who was examined on interrogatories denies 
that any deposit was made with his father. 
Parchure alleges that when the defendant 
gave him the letter of the 9th of December 
1901 he said he had Rs. 8,000 in deposit 
with Apte as security for his having stood 
surety for him. 


The learned Judge held that it was proved 
by-the acknowledgment, Exhibit 184, that 
Apte held Rs. 3,017-14-0 in deposit for the 
plaintiff and was to retain the same in his 
custody as long as the defendant occupied 
the position of the plaintiff's Vakil and that 

“as stated in Apte’s letter of the blth of June 
it wasagreed when the defendant obtained 
employment with the plaintiff to hold the sam 
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which was already in deposit with Apte, as 
security. 

He takes the view, however, that the 
money was held by Apte for his own security 
as the guarantor of the fidelity of defendant 
and that the deposit was not made atthe 
plaintiff's desire or with his cognizanca or 
knowledge. 

He says that Parchure was simple enough 
to accept Exhibit 127 in payment of the 
cash balance though neither he nor the Maff 
officer could have any legal right upon the 
letter to enforce the demand against Apte if 
he declined to comply with it, 

Now the money held by Apte was either 
(1) a deposit creating an actionable claim of 
the defendant transferable by him for any 
purpose, or (2) money held by Apte on account 
of the defendant and the plaintiff as security 
for the defendant’s fidelity in his agency and 
applicable to answer any failure by him to 
account, or (8) money held by Apte for his 
own personal security against any claim 
which might be made by the plaintiff against 
him as guarantor for the defendant’s fidelity. 
In case (3) the defendant would not be 
entitled to claim the money from Apte till 
the latter had been freed from his liability 
under his guarantee nor would the amount of 
the deposit be material to the plaintiff as 
Apte’s liability would be personal and nn- 
limited, 

In case (2) the deposit would be held with 
the plaintiff’s cognizance as security and Apte 
would be a mere stakeholder bound to pay it 
in any manner agreed upon by the defendant 
and the plaintiff. 

The two documents signed by Apte which 
relate to this deposit are inconsistent with 
the theory which found favour with the 
learned Judge. There is no suggestion in 
Exhibit 184 of any personal liability on 
the part of Apte for the behaviour of the 
defendant, while Apte’s letter of the llth 
June 1902 (Exhibit 129) points strongly to 
the conclusion that he held the deposit at the 
orders and with the approval of the plaintiff 
and was willing to pay it back to the 
defendant if the plaintiff permitted him to 
do so. This view is supporced by the refer- 
ence by the defendant in Exhibit 127 to 
Scindia Sirkar in Exhibit 150 to the ‘oral 
order’ from the Sirkar. 

Hitherin this view of the case or in the 
first alternative of an actionable claim the 
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” defendant by directing the plaintiff's servants 
to apply virtually the whole of the deposit 
in satisfaction of the balance due on the 
agency account and by giving notice of 
this directionto Apte had put it out of his 
power to deal with the deposit in any way 
and had passed the property’ therein to the 
plaintiff. 


After receiving Apte’s evasive letter of the ` 


11th June 1902 thedefendant wrote to him 

again on 19th July 1902 (Exhibit 150) re- 
questing him to pay over the deposit at once 
on demand from the plaintiff's Mafi Office and 
stating that the money had been lodged by 
way of security on averbal order of the 
plaintiff, 

This letter was given by the defendant 
to the plaintiff's agent Parchure with 
an ‘endorsement in the following terms: 

“the above mentioned letter should be shown 
to Apte Saheb and he should be informed to 
pay the rupees. And I should be favoured 
communicating to me his reply in writing 
as to what he has to say. You should 


show this letter to him through the Maffi 
Office. Then he will certainly pay the 
rupees’. 


It appears from Exhibit 128 that the 
Mafi Office thereafter wrote to Parchure say- 
ing that Apte said the deposit was held, on 
account of a private matter between him and 
the defendant, but the 
appear ever to have been informed of this 
reply. 

In October 1902 this suit was filed ignoring 
the efforts made by the defendant to have the 
deposi, money applied in payment of the 
balance due. 

When at the hearing of the appeal the 
case was discussed from the point of view of 
the letter of the 9th December 1901, being 
an assignment of an actionable claim, the 
plaintiff's pleader suggested that the case 
should be remanded as the plaintiff might 
be able to addnce further evidence on 
the point. In view of the scanty evidence 
on the record, we acceded to this suggestion 
framing issues to draw the attention of the 
lower Court and the parties to the points 
arising for consideration. The plaintiff, 
however, notwithstanding an ample allowance 
of time has adduced no further evidence and 
the defendant has examined three witnesses 
who carry the case no further. The learned 
Judge appears from his judgment on remand 
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to have failed to appreciate the points remit- 
ted to him for consideration and the bearing 
of the documentary evidence upon them, If 
we draw presumptions against tle plaintiff it 
is not without having given him an 
opportunity of clearing up all matters ap- 
pearing in evidence against him, 

It is clear that, if Apte had the money, it 
could and should have been recovered from 
him. His letter of the llth June 1902 shows 
he had the money and had been in com- 
manication with the plaintiff about it and had 
offered to pay it to the defendant if permitted 
to do so by the plaintiff. Hoe would, there- 
fore, have had no answer toa claim by the 
plaintiff fortified by the defendant’s 
letter of assignment. Apte was a Gwalior 
Sirdar resident within the jurisdiction of 
the plaintifi’s Courts and the plaintiff 
cannot be permitted to shield him from lia- 
bility at the expense of the defendant who 
has in consideration of money due by him 
assigned to the plaintiff his property in the 
deposit. One of the interrogatories adminis- 
tered by the defendant to Apte’s son was as 
follows:—‘ Were you ever called upon till now 
to pay the aforesaid sum by the Sirkar?” 
The answer given on the 24th October 1996 
was: ‘Never was the demand made.’ 

It is a well-recognised principle that where 
a creditor has the control ofa security he is 
chargeable with what he might have recived 
from it but for his wilful default: see Wal- 
liams v. Price (2), Mayer v. Murray (3), 
Puacock v. Purssell (1), Yglesias v. Mercantile 
Bank of the River Plate (4). 

On the ground that the money mentioned 
in Exhibit 184 was held by Apte as a stake- 
holder and was validly assigned by the de- 
fendant to the plaintiff in satisfaction of the 


. balance due on the agency account being the 


purpose for which it was agreed to be held 
by Apte and that the plaintiff being able to 
recover the amount so assigned neglected to 
do so we are of opinion that he is chargeable 
with the amount. We, therefore, find on 
the 7th and 8th issues in favour of the defen- 
dant. 5 : 

With regard to the remaining items 
decided. in the lower Court against defendant, 

(2) (1824) 1 S. & S. 531; 24 R. R. 239; 2 D. J. (0.5) 
Ch. 105. 

(3) (1878) 8 Qh. D. 424; 47 L. J. Ch. 605; 26 W. R. 
690. 


(4) (1878) 8 O. P. D. 330; 881, T. 464; 26 W, R. 
454, 
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we do not think there is any ground for dis- 

_tarbing that decision. Costs throughout 
payable in prop&rtion to the success of the 
parties, 


Decree varied. 


- (s. c. 12 Bom. L. R. 793.) 
BOMBAY HIGH COURT. 
Second Crvit Arrea No. 324 or 1908, 
July 26, 1910. 
Present:—Sir N. G. Chandavarkar, KT., 
Judge, and Mr. Justice Heaton. 
JAGANNATH RANGO DANDEKAR— 
DEFENDANT-—APPELLANT 
VETEUS 


BHASKAR GOPAL BHAT—P tarmtirr— 


RESPONDENT, 

Practice — Pleadings— Court not to make a new case 
for parties—-Haceptions to the rule—Second appeal— 
Specific ground on which appeal inthe lower appellate 
Court is fought faiting—Other grownds deemed to 
have been waived. 

As a general rule, the parties ought to be kept to 
their pleadings and the Court should not raise for 
them in appeal anew point. But tothis rule there 
are exceptions, One of them relates to agreements 
entered into between persons who stand to each other 
in the relation of mortgagor and mortgagee, or trustee 

and cestui que trust. A Court asa Court of Equity 
is bound to examine into the nature of such agree- 
ments where, onthe face of them, or having regard 
to surrounding circumstances, the Court finds prima 
jacie grounds to suspect that the transaction is 
oppressive or unconscionable. 

Vinayak 8. Voze v. Raghi, 4B. H.C, A. ©. J. 202; 
Kedari bin Ranu v. Atmarambhat, 3 B. H.O. 
A.C. J. 11, referred to. 

When a question is fairly raised either at the 
original trial, or in appeal, and it is met there by 
one of the parties on a specific ground, though other 
grounds were open, and the specific ground fails, 
that party should not be allowed, asa general rule, 
torely upon any of the other groundsin second 
@ppeal, if the allowing of that ground necessitates 
aremand for the taking of fresh evidence and 
thereby prolongs the litigation. Jn such a case the 
High Court will presume, in the absence of clear in- 
dications fromthe record tothe contrary, that the 
other grounds were waived by the party. 


Second appeal from ihe decision of the 
District Judge of Thana, varying the decree 
passed by the Subordinate Judge of Dahann, 
in Civil Suit No. 9 of 1904, 

Mr. P. P. Khare, for the Appellant. 

Mr. G. S. Rao, for the Respondent. 


Judgment. ° 
Chandavarkar, J. —This second appeal arises 
out of a suit brought in 1904 by the respond- 
ents for the redemption of a mortgage, 
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dated the 18th of June, 1867, The terms 


‘ofthe mortgage were that interest shovld 


run at 20 per cent. on the principal sum, 
Rs. 299, that compound interest should be 
charged, that the mortgagee should go in- 
to possession and enjoy the rents and protits 
in lien of principal and interest, and that the 
mortgagor should redeem on payment of 
what might be found due on taking accounts. 
The Subordinate Judge, who tried the suit in 
the first instance, raised three issues, none of 
which covered the question whether on 
account of the stipulation as to compound 
interest or any other circumstances surround- 
ing the transaction the mortgage was an 
unconscionable bargain, calling for equitable 
relief. But in the course of his judgment 
he observed that “on account of the high rate 
of interest with astipulation to charge interest 
on interest the burden of redemption becomes 
soenormous, so much beyond the actual 
value of the property that it seems a decree 
for redemption on payment of one lakh of 
rupees would be virtually a decree declar- 
ing that the mortgage cannot be redeemed.” 
As the appellant before us, who represented 
the mortgagee, had failed to produce proper 
accounts, the Subordinate Judge held that 
the case-was one to which the principle of 
damdupat applied. Accordingly, he passed 
a decree for redemption on payment of 
Rs. 598 and costs.’ 


The present appellant appealed from that 
decree to the District Court. The appeal was 
at first heard by the Subordinate Judge, First’ 
Class, with appellate powers, and he remit- 
ted the case tothe Court, which had tried 
the suit, directing that a certain person 
should be brought on the record, and findings 
recorded on issues framed by the appellate 
Court. When those findings were returned, 
the appeal was heard by the District Judge. 
He accepted those findings except as to the 
accounts taken on the mortgage. As to 
those accounts, he sent the case back to the 
Subordinate Judge with the direction 
that they should be taken in accordance with 
the terms of the deed of mortgage, especially 
with reference tothe term as to compound 
interest; and in his interlocutory order so 
directing he said:— 


“On the finding being returned, the Court 
will consider whether stipulation as to 
compound interest should be enforced,” 
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The Subordinate Judge, on taking the 
accounts on the footing of the mortgage, 
found that the principal debt of Rs. 299 
due on it had swollen, after calculating 
interest and compound interest and deduci- 
ing the profits and necessary charges, to 
two lacs and odd rupees. 

When this finding was returned, the 
District Judge raised the question of undue 
- influence, and, relying on certain circum- 
stances apparent on the evidence recorded, 
such as the illiteracy of the mortgagor, his 
indebtedness to the mortgagee at the time 
of the transaction and inability to pay 
‘off his debts, the fact that he had to mort- 
gage not only his land but also his cart and 
live stock, and the stipulation as to com- 
pound interest, he held that, that stipulation 
rendered the transaction unconscionable. Ib 
was ccntended before him for the present 
appellant that there having been no allega- 
tion of undue influence in the plaint, and no 
issue having been raised on that question 
either at the original trial or on remand, it 
was not competent to the Court at that late 
stage to accord relief on a ground never 
pleaded by the respondents. Butthe District 
Judge overruled that contention on the 
ground that in his order of remand, he had 
said that he reserved the consideration of the 
“ question whether the stipulation for com- 
pound interest should be relieved against, 
though he had raised no specific issue as to 
it. Acting on his finding as to undue in- 
fluence, he declined to enforce the stipulation 
as to compound interest and varied the 
decree under appeal before him by allowing 
redemption on payment of Rs. 988 odd only. 

In second appeal the contention as to undue 
influence is renewed by the learned pleader 
for the appellant. In the first place, he 
argues, as was argued before the District 
Judge, that it was not open to the latter to 
make out a case of undue influence for the re- 
spondents which they had not raised by their 
pleadings at the original trial. As a general 
rule, it is true that parties ought to be kept 
te their pleadings, and the Court should not 
raise fur them in appeal a new point. But 
to this rule there are exceptions. One of 
them relates to agreements entered into 
between persons who stand to each other in 
the relation of mortgagor and mortgagee, or 
trustee and cestuc que trust. A Court asa 
Court of Equity is bound to examine injo 
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the nature of such agreements, where, on the 
faco of them, or having regawi to surround- 
ing circumstances, the Court finds prima facie 
grounds to suspect that the transaction is op- 
pressive or unconscionable. 

That isa duty imposed upon the Court: 
Vinayuk 8. Voze v. Raghi (1); and Kedari 
bin Ranu v. Atmarambhat (2). Inthe first 
of these cases, the question as to the oppres- 
sive character of the transaction had not 
been raised at the original trial but was ráis- 
ed in appeal. And this Court in special 
appeal upheld the appeal decree on the 
ground that the rule above mentioned was 
binding on the Court as one of Equity. In 
the second case, the question had not been 
raised either at the trial or in appeal; never- 
theless, this Court reversed the lower Courts’ 
deerees on the ground of undue influence, 
apparent as that was on the face of the deed 
of mortgage there in dispute. 

Then the learned pleader for the appellant 
in the second appeal before us argues that 
if it was open to the District Judge to raise 
the question of undue influence for the first 
time in appeal, he ought not to have decided 


it without giving the appellant an op- 
portunity of meeting it by evidence. This 
argument would have been sound, if, when 


the question had been raised before the Dis- 
trict Judge, the appellant had insisted upon 
his right to lead evidence on the question. 

Instead of that, he took his stand on the 
bare ground thatit was not competent for 
the Court to raise the question at all. When 
a question is fairly raised either at the 
original trial or in appeal and it is met 
there by one of the parties on a specific 
ground, though other groands were open, 
and the specifie ground fails, that party . 
should not be allowed, as a.general rule, to 
rely upon any of the other grounds in 
second appeal, if the allowing of that ground 
necessitates a remand for the taking of fresh 
evidence and thereby prolongs the litigation. 
In such a case this Court will presume, 
in the absence of clear indications from 
the record to the contrary, that the other 
grounds were waived by the party. 

For these reasons the decree must be con- 
firmed withecosts. 

Heaton, J—The District Judge in appeal 
has held that the mortgage was entered 


(1) 4 B. H.C. A. C. J. 202 at p. 204. 
(2) 3 B. H. 0. A, ©. J. 11. 
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into as the result of undue influence exer- 
cised over the mortgagor by the mortgagee. 
Tt is contendetl that this was a question rais- 
ed for the first time in appeal and that the 
defendant, the mortgagee, had no opportunity 
of meeting it by adducing evidence. Itseemg, 
however, that all the evidence on the point 
available has been adduced. Such evidence 
must necessarily relate to the time of* the 
transaction which was 1867. It is not as- 
serted that there now survives any one who 
has personal knowledge of what took place 
then: so the question of undue influence must 
necessarily turn on the facts disclosed by the 
documentary evidence, They have been fully 
. and carefully considered. It is not assert- 
ed before us that as a fact any further evi- 
dence is available: nor was it asserted so. far 
as the record shows, before the District 
Judge. Ifit were shown that fresh evidence 
were available, it might be necessary to-have 
that evidence recorded and considered: but I 
see no necessity to remand the case when, as 
now, it is not asserted that there is, and 
when the natural presumption is that there 
is not, furbher evidence. 

If the finding of the Court of first appeal 
as to undue influence be a pure finding of 
fact we are bound by it. Ifit be not; if there 
be any element of law in the matter 
open for our consideration, then I am 
satisfied that the finding of the District Judge 
is correct. 

Ib was also argued that the mortgage was a 
hard and unconscionable bargain which our 
Courts will not give effect to. If this be a 
question of fact, the finding of the Court of 
first appeal is against the mortgagee and 
cannot be interfered with. If it contain an 
element of law open to our consideration, I 
am satisfied that the District Judge was 
right. Therefore, | would confirm the decree 
of the lower Court with costs, 

Decree confirmed. 
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(s. c 146, W. N. 1093 Note.) 
CALCUTTA HIGH COURT. 
Seconn Crivit Appeaus Nos. 2074 AND 2459 

or 1908. 
May 16, 1910. 
Present:—Mr. Justice Holmwood and 
Mr. Justice Sharf-ud-Din. 
PRAYAG NARAIN KATRI AND OTHERS — 
PLAINTIFP3S—ÅPPELLANT3 
verses 
CHEDI RAT AND ornegs—Dereypants— 

RESPONDENTS. 

Mortgage—Subrogation—Presumytion—Intention — 
Interest—Costs to carry interest. 

Certain mortgaged properties were sold by hobalus 
which mentioned certain mortgages which were paid 
off out of the consideration money, and the purchaser 
preserved the mortgage bonds which were prid off: 

Held, that by the principle of subrogation the 
purchaser obtained the rights of the mortgagees. 

Gokal Das V. Puran Mal, 10 C., 1035; 11 I. A. 126, 
(P. Ca, relied upon. 

Held, further, that the purchaser was under no 
obligation to prove any intention or agreement to 
subrogate, and the presumption was enongh to give 
him the right. Held, also, that the circumstances re- 
cited inthe kobalas clearly showed that he intended to 
purchase the properties free of encumbrances and to 
defeat any mesne encumbrances of which he might 
have no knowledge. 

The Court will not interfere with the contract rate 
of interest, if it be not penal or unconscionable. 

Costs bear interest ipso facto at the Court rate 
until realisation. 

Appeal from the decree of the District 
Judge of Bhagalpore, dated August 12,1908, 
modifying that of the Sub-Jodge of that 
place, dated November 2), 1907. 

Babu Joy Gopal Ghosha, for the Appellants. 

Babus Lakshmi Narayan Singh, laghu 
Nath Singh (for Babu Gonesh Dutt Singh), 
for the Respondents. 

Judgment.—tThese second appeals 
arise outof two suits to enforce mortgage 
bonds, dated respectively 25th September 
1894 acd Ist October 1894. The appeals 
are with regard to the order of the District 
Judge in appeal disallowing the contract rate 
of interest and fixing an arbitrary rate of his 
own. 


e 


There are cross-objections by defendants 
second purty who are purchasers of the equity 
of redemption under a kobala, dated the 5th 
April 1891, under which they paid off three 
prior simple mortgages created by Exts. A2, 
A3 and Ad and aprior usufractnary mort- 
gage created by Ex. A3. They also paid off 
a puisne mortgagee with whom we are not 
concerned, 
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The kobalas recite the circumstances and 
mention the mortgages. The ‘defendants 
second party have preserved the bonds and 
produce them. Under these circumstances 
the well-known principle of subrogation laid 
down in the Privy Council judgment in the 
case of Gokaldas (Qopaldas vw. Puranmal 
Premsukhdas (1) seems to apply with the 
strongest possible force. 

Bat both the lower Courts seem to have 
been pressed with the notion that the defen- 
dants second party had undertaken to prove 
affirmatively that there was a distinct agree- 
ment for subrogation between them and the 
mortgagors and that at the time they paid 
off the prior mortgages they expressed theirin- 
tention to keep alive the prior securities for 
their benefit. 


OE course, they were under no obligation 
whatever to prove any such facts, The pre- 
sumption was enough until ib was rebutted 
to give them the right and the circumstances 
recited in the kobalas clearly show that they 
intended to purchase the properties free of 
encumbrances and, therefore, to defeat any 
megne encumbrances of which they might 
have no knowledge. The learnéd Judge says 
. theremight be another reason for keeping 
the bonds, víz., as vouchers of payment, but 
this is no argument against the doctrine of 
subrogation. There being a presumption 
that they kept them in order to keep alive 
the securities any additional reason for keep- 
ing them becomes irrelevant. 


Then the Judge thinks that the recitals in 
-the kobalas that there were no other encum- 
brances show that the defendants second party 
thought there were no other encumbrances 
and he says the pleadings and evidence are 
to the same effect. The recitals are, of course, 
statements of the mortgagors and it is because 
of the untrustworthiness of such statements 
that the presumption in favour of the 
purchaser who pays off all the mortgages he 
knows of enures to his benefit. If he pur- 
chases with his eyes open knowing there are 
other prior encumbrances and does not pay 
them off, the presumptionis greatly weakened. 
The circumstances, therefore, which the 
learned Judge thinks go against the presump- 
tion, are, in our opinion, strongly in its 
support. The plaintiffs are, therefore, only 


entitled to a decree on paying off what is due. 


(1) 100. 1085; 11 I. A. 126, 


INDIAN OASES. 


{1910 


on the four prior mortgage bonds held by 
the defendants second party, and the case 
must go back to the lower Court for adjusting 
the principal amount of the decree on that 
footing. As regards the interest we can find 
no warrant in law for disturbing the contract 
between the parties. No penalty is either 
pleaded or proved and there is nothing un- 
conscionable in the bargain which the defen- 
dants Ist party made with their eyes open. 

The decision of the learned Judge in the 
Coart below . as regards reduction of 
interest will be set aside and interest allowed 
at the contract rate according to law. 

As regards interest on costs ib is settled” 
law, Roj Kumar Singh v. Sheo Narain Sahu 
(2), that the costs must be included in the 
account which is to be made up. as a whole 
on thé decree nisi, and the decree being thus 
for a lump sum, the costs which are indistin- 
guishable from the vest of the sum due bear 
interest ipso facto at the Court rate until 
realisation. 

The whole-decree must, therefore, be re- 
modelled according to, the above directions. 
The costs in appeal in both Courts will abide 
the result. 

Decree modified. 


(2) 12 C. W. N. 864; 8 O, L. J. 152; 35 C. 431. 


(s. c. 14 ©. W. N. 1089.) 
CALCUTTA HIGH COURT. 
Seconp OWIL APPBAL No, 1607 or 1908. 

May 16, 1910. A 
Present:—Mr, Justice Holmwood and ` 
i Mr. Justice Sharf-ud-Din. 
TARA SUNDARI DHBI-—Puarntire— 
g APPELLANT 
versus 


KHEDAN LAU SAHU AND oraers— 


DEFENDANTS-—R ESPONDENTS. 

Mortgage—Subrogation—Presumption of intention— 
al Euidonoe of assignment or agreement 
oy both. 

The principle of subrogation is one based ona 
presumption of intention which may be supported by 
circumstances or by evidence of assignment or agree- 
ment or both. 

The doctrine of subrogation is a doctrine of equity. 
It does not depend on privity of contract, express or 
implied. It is fo&nded on the facts and circumstances 
of each particular case and on the. principles of 
natural justice. 

Bisseswar Prosad v. Lala Sarnam Singh, 6 C, L. J, 
134, relied upon, 


@ 
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N obtainoda mortgage decree against ths defen- 
dant who borrowed money from the plaintiff by 
executing a mortgage bond at an increased rate of 
interest and paideoff N's dues. The bond recited the 
necessity for paying off the decree and the fact of its 
payment and mentioned one only of three mesne 
raortgagos and falsely stated that there were no other 
incumbrances on the property: 

Held, that, on the principle of subrogation, -the 
plaintiff had priority over the mesne mortgagees. 

Subrogation by intonation gives an equitable claim; 
subrogation by agreement gives a legal claim. Ifa, 
party has both, he is in a doubly strong position. 

Gurdeo Singh v. Chandrika Singh, 5 C. L.J. 611, 
distinguished. 

Appeal from the decree of the District 
Judge of Bhagalpore, dated March 16, 1903, 
reversing that of the Sub-Judge of that 
District, dated June 27, 1907. 

Babus Mohendra Nath Roy, Surendra Nath 
Mozumdar (for Babu Hemendra Nath Sen) 
and Lal Mohan Gangult, for the Appellant. 

Babus Umakalit Mukherjee and Jotindra 
Nath Bose, for the Respondents. 

Judgment.—This second appeal 
arises out of a suit on a mortgage bond, dated 
the 2lst December 1900, and the question 
which has to be decided is one of subro- 
gation, It appears that one 
Pershad Singh mortgaged his two anna 
share in Mouzah Pain Kalan to one Narsingh 
Singh by a bond early in 1886. Narsingh 
brought a suit on this bond and obtained a 
decree on the 21st June 1899 for Rs. 850, 
Bhagwat Pershad’s share was putup for sale 
in execution and after several adjournments 
the decretal amount was paid off by the 
plaintiff’s husband, the pleader and old 
friend of the judgment. debtor, by means 
of a mortgage bond for Rs. 850 to his 
wife Tara Sundari. The bond recites the 
necessity for paying off the decree and the fact 
of its payment, ibrefers to the mortgage of 

*Narsingh and also specifically mentions one 

' of the three mesne mortgages which the 
Court of first instance has postponed to 
plaintiffs mortgage holding thatshe has the 
right of subrogation. 

Thelearned Judge in the lower appellate 
Court has sot aside this part of the Sub- 
Judge’s judgment on two grounds: first that 
there was no agreement or intention to keep 
alive Narsingh’s lien and secondly that Tara 
Sundari was a mere volunteer. 

We have already in a judgment delivered 
this day in Prayag Narain Kafri v. Chedi Rai 
(1) pointed out to this same learned Judge 

(1) 14 C, W. N. 1098, note; 7 Ind. Oas. 979., 
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that the principle of sabrogation is one bi3el 
on a presumption of intention which may be 
supported by circumstances or by evidenss of 
assignment or agreement or both, In this case 
one mortgagee at least is expressly referred to 
in the plaintiff’s bond and this is the strongest 
evidence of intention to keapit alive. As 
regards the other two there isa false stute- 
ment by the mortgagors that there ara n> 
other mesne incumbrances and the presump- 
tion, therefore, enures to her banefit, as regards 
mortgages she knew nothing about; sinca her 
plain intention was to advanes money o3 pro- 
perty free of encumbrance. 

The Judge thinks bevause there was an 
ample margin of security, the property being 


- valued at Rs. 4,009 and because the rate of 


interest-given to the lady was double that of 
Narsingh’s bond, therefore, she could not have 
contemplated keeping that bond alive. The 
margin of security has nothing to də with it 
since a succession of undisclosed mortgages 
might soon melt away the margin and the 
inereased interest goes to show that the securi- 
ty was not considered so good as when Nar- 
singh took his bond. 

Then there is the positive testimony of 
the lady's husband, who is not discredited 
by either Conrt, who swears that both he 
and his wife intended to keep alive Nar- 
singh’s security and that the mortgagors 
agreed that it should enure for the benefit 
of his wife. The Judge seems to think 
that he can’t plead both grounds for subrogn- 
tion and that he, so to speak, falls babweo. 
two stools. 

. This we cannot understand. Subrogation 
by intention gives him an equitable claim, 
subrogation by agreement a legal claim. 
Surely if he has both he isin a doubly strong 
position. 

We think that this is a particularly strong 
ease for subrogation both on presumption, 
circumstances and positive evidence. 

Then as regards, Sri Kumar or rather 
his wife being a volunteer we cannot 
agree with the learned Judge. The lady 
took the mortgage purely for the purpose of 
satisfying the decree against her friend and 
saving the property. The recitals in the 
decree show that the transaction was purely 
directed to that end. Sheis nota person who 
paid the debt without any implied assign- 
ment or agreement. The circumstances 
lead to a strong presumption of agreement, 
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~ The case of Gurdeo Singh v. Chandrikah 
Singh (2), wasone where the circumstances 
were very peculiar and the real ratio decidendi 
in that case was the fact that only the interest 
of the prior mortgage had been paid off from 
time totime. In thestill more recent case of 
Bisseswar Prasad v. Lala Sarnam Singh (3), 
the same two learned Judges laid down that 
the doctrine of subrogation is a doctrine of 
equity. It does not depend on privity of 
contract, express or implied. Itis founded 
on the facts and circumstances of each parti- 
cular caseand on the principles of natural 
justice. 


Instances are there given where the doctrine 
will be applied: and among them, in general, 
wherever any person other than a mere 
volunteer pays a debt or demand, which 
in equity or good conscience should have been 
satisied by another, or where the liability 
of one person ia discharged out of a fund be- 
longing to another. Such a case is tne 
present. One of us was a party to both 
these rulings and we have had the advantage 
of consulting the learned Judge who deliver- 
ed the judgment of the Court in both cases 
and there can be no possible doubt that the 
general principles laid down in Bisseswar 
Prosad v. Lala Sarnam Singh (3), which are 
only a logical expansion of the dicta of the 
Judicial Committee in Gokaldas Gopaldas v. 
Puranmal Premsukhdas (4), apply with full 
force to the present case, while the excep- 
tional circumstances which gave rise to the 
decision in Gurdeo Singh's case (2) have no 
application to this case. The very words 
cited by the learned Judge from p. 634 of 
that ruling show how clearly it is to be distin- 
guished from this case and similar cases such 
asthat in Bisseswar Prosad v. Lala Sarnam 
Singh (3). As regards limitation on which 
the Judge considers it unnecessary to decide 
as heis against the plaintiff on the other 
points we need merely point ont that the 
fact that a decree was passed on Narsingh’s 
mortgage in 1899 shows that it was not 
barred by limitation aud the plaintiff's right 
of subrogation cannot, therefore, be barred. 

For all these reasons we set aside the 
judgment and decree of the learned Judge 
in the lower appellate Court and direct that 


(2) 6 ©. L. J. 611; 86 Č. 193; 1 Ind. 918. 
(3) 6 C. L. J. 184. 
(4) 10 ©. 1035; 11 T. A. 123, 
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the judgment and decraa of the Count of 
first instance be restored with costs in appeal 
in both appellate Courts to %he plaintiff on 
whatshe has gained. 

Appeal allowed. 


(s. c. 12 Bom. L. R. 780.) 
BOMBAY HIGH COURT. 
ORIGINAL Orvis APPRAL No. 39 or 1902. 
August 2, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Batchelor. 
Tar HOPE MILLS Ltp.—Drrenpants— 

APPELLANTS 
VETSUS 


VITHALDAS PRANJIVANDAS— 


PLAINTIFF —RESPONDENT. 

Civil Procedure Code (Act XIV of 1882), s. 486— 
Companies Act (VI of 1882), 3. 89—Limitation Acts 
(XV of 1877 and IX of 1908), applicability of— 
General Clauses Act (X of 1897), s. 6, effect of— 
Acts of procedure-—Repeal —Retrospective effect. 

Tho plaintiff obtained an ew parte decreo on the 
15th November 1904. An application to execute the 
decree was made on the 3rd September 1904, and 
notice under Order XXI, Rule 22 was served inthe 
defendant company’s office on the 14th September 
1909. On the 20th September, the defendants obtain- 
eda rule nist against the plaintiff calling upon him 
why the ew parte decree should not be set aside. 
The plaintiff objected that the application was 
barred by time under the Limitation Act of 1908. The 
defendants, however, contended that on the 1st Janu- 
ary 1909, they had a right under the Limitation 
Act of 1877 to make the application, and that under 
section 6 (c)of the General Clauses Act, they could not 
be deprived of that right when the Limitation Act of 
1877 was repealed: 

Held, (1) that the application was barred under 
article 164 of the Limitation Act, 1908; 

(2) that section 436 of tho Civil Procedure Code, 
1852, does not apply to companies registered under 
the Companies Act, but to the more- uncommon 
class of companies authorised to sue or to be sued in 
the name of an officer or trustee; e 

(3) that the remedy in respect of the liability in- 
volved in the ev parte decree is given by the Civil 
Procedure Code, the Limitation Act merely re- 
gulates the time within which the remedy must 
be sought; 

(4) that where a new enactment deals with rights 
of action, unless it is so expressed in the Act, an 
existing right ofaction is not taken away. But 
where the enactment deals with procedure only, 

unless the contrary is expressed, the enactment ap- 
plies to all actions, whether commenced before or after 
the passing of the Act. 

Original Civil Judgment Appeal in Suit 
No. 655 of 1904, against the following judg- 
ment of 

Macleod, J,— The plaintiffs filed this suit 


on the 8th September 1904 against (1) The 
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Hope Mills Limited, a joint stock company 
incorporated under the Indian Companies 
Act, 1882; (2) Rangildas Bhukbandas; and 
(3) Harjiwandag Itcharam, the second and 
third defendants, being described as carrying 
on business in the name of Rangildas 
Bhukhandas and Company as Secretaries, 
Treasurers.and Agents of the first defendant 
company. The suit came on for hearing on 
the 15th November 1904 and as the defen- 
dants did pot appear, an ex parte decree 
was passed against them for the amount 
claimed. 

On the 8rd September 1909, the plaintiffs 
applied for the execution of their decree 
against the first defendants and a notice 
under Order XXI, Rule 22, was directed to be 
issued. On the 20th September 1909, I 
granted to the first defendants a rule nisi 
against the plaintiffs calling upon them to 
show cause why the ew parte decree of the 
15th November 1904, should not be set aside 
and restrained the plaintiffs from proceeding 
in execution pending the hearing of the 
rule. The rule was argued on 14th 
October. The first defendants contended that 
the summons had not been duly served 
upon them and that they were entitled to 
apply to the Court for an order to seb aside 
the ex parte decree within thirty days from 
the date of executing any process for 
enforcing the judgment under article 164 
of the Limitation Act of 1877. On the other 
hand, the plaintiffs argued that the 
summons had been duly served on the first 
defendants and even if it had not been so 
served the period of limitation was now 
governed by the Limitation Act of 1908 
which came into force on the lst January 
1909, That under article 164 of that Act, 
time began to run from the date of the decree 
“or, when the summons was not duly served, 
from the date on which the party applying to 
seb aside the decree had knowledge of the 
decree, and that asthe first defendants had 
knowledge of the decree in 1906, their appli- 
cation was now barred. 

From the affidavit of service (Exhibit B) 
it appears that service was purported to be 
effected on the first defendant company by 
delivering and leaving with Rangildas 
Bhokandas, a Director of the Company, a 
duplicate of the writ of summo: and a copy 
of its Gujarati translation at his place of 
residence at Bazar Gate Street, Fort, and by 
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showing him the original writ and official 
Rangildas is said to have 
accepted service on behalf of the Company 
and he endorsed the original writ as follows ; 
For the Hope Mills Limited. Rangildas 
Bhukandas and Co. Agent, 38rd Novem- 
ber 1904. 

Tt is suggested that this was good service 
on the Company under section 436 of the 
Civil Procedure Code, 1882. 

Now Rangildas filed his petition in the 
Court for relief of Insolvent debtors in’ 
Bombay on the 26th July 1902 and thereby 
ceased to be a Director of the Company under 
its articles. He died in 1907 without obtain- 
ing his discharge. If the above section 
applied, the service iwould only be good 
provided that Rangildas could be considered 
as the Secretary or other principal officer 
of the Company. As a member of tho 
firm of Secretaries, Treasurers and Agents he 
could not be said to be the Secretary of the 
Company nor could he be said to be an 
officer of the Company. But it appears to 
me that as service of process on a Company 
registered under the Companies Act, 1882, 
is regulated by section 89 of that Act, section 
436 of the Civil Procedure Code, 1882, which 
came into force at a later date,does not apply 
to this case. It would certainly be very 
undesirable that such a Company should be 
bound by service of process on one of its 
directors at his private residence. Order 
XXIX, Rule 2, of the Civil Procedure Code, 
1908, corresponding with section 436 of the 
Code of 1882, differs from it very materially 
and the words “subject to any statutory 
provision regulating service of process” 
appear to be meant to preserve the provisions 
of section 89 of the Companies Act as regards 
service of process on companies registered 
under that Act. The first defendant com- 
pany are entitledunder Order I, Rule 13, to 
have the decree set aside as against them 
provided that their application has been made 
within the time provided by the law of 
limitation. 

Their application would already have been 
within time if it had been made before the 
lst of January 1909, as no process for attach- 
ment had been executed uptil then. After 
the Ist January 1909, under the New Act of 
1908, which came into force on that date, 
the period for limitation prescribed for such 
an application was thirty days from the 
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date of the decree or if the summons was 
not duly served from the date the party 

applying had knowledge of the decree. It is 
` contended, however, on bebalf of the Ist 
defendants— 

(1) that they had no knowledge of the 
filing of the suit or of the decree until the 
14th September 1909, when the notice under 
Order XXI, Rule 22, was served in the Com- 
pany’s office ; 

(2) that on the Ist January 1909, they 
had a right under the Limitation Act of 
1877, to make the application and that 
under section 6 (c) of the General Clauses 
Act, they could not be deprived of that right 
when the Limitation Act of 1877 was repealed. 

The correspondence annexed to the 
affidavit of the lst plaintiff filed on the 2nd 
October 1905, shows that the plaintiffs’ 
attorneys wrote to the Hope Mills making 
a demand for payment of the amount decreed 
against the Company in the suit. A second 
demand was made on the 18th January 19064. 
On the 29th January 1906, a letter was sent 
to the Company asking for an appointment 
for inspection of the register of mortgages. 
A reminder was sent on the 8th of February 
1906, and on the same day two letters were 
sent, one addressed to the directors of tha 
Company, the other to the Secretaries, 
Treasurers and Agents. The letter to the 
directors began as follows: “You must be 
aware that 
above mentioned suit, have obtained against 
the Hope Mills Limited of which you are 
directors adecree for Rs. 20,258-6-6 and 
costs and that your Company failed to pay 
off the decretal amount and costs notwith- 
standing several demands etc.” and asked 
again for inspéstion of the register of mort- 
gages. The letter to the Secretaries, 
Treasurers and Agents was to the same effect. 
On the 9th February 1906, Messrs. Daphtary, 
Ferreira and Divan, Solicitors to the Com- 
pany, wrote in reply: “Referring to your 
letter addressed to the Mills and the 
Directors, we are instructed without admit- 
ting your client’s right to have the inspection 
to give you inspection of the Register of 
mortgages at the Company's office to-morrow 
atl p. m.” Again on the 13th February 
1906, notices of demand were sent to the 
directors and agents of the Company, In 
the face of the correspondence it is difficult 
to see low the first defendants can contend 
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now that they had no knowledge of the 
decree until the 14th September 1909. The 
application, therefore, to seteaside the decree 
became barred after the 20th January 1909 
“at the latest unless the first defendants can 
satisfy the Court that limitation is governed 
by the Act of 1877. If the application had 
been made between the 1st and 30th January, 
a question might have arisen whether the 
application was nob barred. as soon as the 
new Act came iuto force, the first defendants 
having had knowledge of the decree more 
than thirty days before the lst January 
1909. But under present circumstances 
that question does not arise. The first defen- 
danta rely on section 6 (c) of the General 


‘Clauses Act but it is somewhat difficult to 


see how it can be said that the defendants 
against whom an e# parte decree had been 
passed had a right acquired or accrued 
under the Limitation Act of 1877 to apply to 
have the decree set aside. 

The right ‘to apply to set aside this 
ex parte decree was regulated by the provisions 
of the Civil Procedure Code. The Limitation 
Act merely prescribed a time within which 
the application should be made. The 
Limitation Act of 1908 was passed on the 
7th of August, so that there was ample time 
for all concerned to become acquainted with 
its provisions before the Ist January 1909, 
though ib must be admitted there is nothing 
in the body ofthe Act to draw one’s attention 
to the fact that article 164 has been very 
materially changed. Š 

I must hold that the application is barred 
by limitation and discharge the rule with 
costs. A great deal of irrelevant matter 
appears in the affidavits filed in support of 
the rule in respect of the merits of the case. 
The Court on this application is not concerne? 
with the questions whether the decree was 
obtained by fraud or collusion or whether as a 
matter of fact the first defendants were 
indebted to the plaintiffs in the amount 
claimed. < 

The defendant Company appealed. 

Mr. Desar, with Mr, Setaivad, for the Ap- 
pellants. 

Mr. Jinnah, for the Respondents, 
` Judgment.—On the 3rd September 
1909, the plaintiffs applied for execution of an 
ex paris decree obtained by them against 
the first defendant Company on the 15th of 
November 1904. On the 20th September 
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1909, a rule was granted calling on the plain- 
tiffs to show cause why the decree should not 
be set aside on the ground that the summons 
in this suit had not been duly served on the 
Ist defendant. 

The learned Judge held that the service of 
summons on the defendant Company was 
regulated by section 89 of the Companies Act, 
1882, and not by section 436 of the Civil Pro: 
cedure Code, 1882, and that the summons had 
not been duly served. Section 436 does not 
apply to companies registered, as is the first 
defendant Company, under the Companies 
Act, but to the more uncommon class of com- 
panies authorised to sue or to be sued in the 
name of an officer or trastee, for example, the 
Comptoir National D’ escompte de Paris, 
which under the authority of Act VII of 
1890, may be sued in the name of its Chief 
Manager. 

It is clear that the service of the summons 
did not comply with the provisions of section 
89 of the Companies Act, 1882. We, there- 
fore, agree with the learned Judge that the 
summons was not duly served. It is, however, 
contended that the defendant Company’s 
application is too late. Ifitis governed by 


article 164 of the Limitation Act of 1877, it is. 


in time having been made within thirty days 
from the date of execution of process for 
the enforcement of the judgment. Ib is, 
however, out of time ifit is governed by 
the Limitation Act of 1905 not having been 
made within thirly days of the date when 
the defendant Company first had knowledge 
of the judgment. 

It is argued for the defendant Company 
that although the interval of some months 
between the date of the passing of the Act of 
1908 and the date of its coming into operation 
would permit of the application of the 
inference of retroactivity, illustrated by 
Towler v, Chalterton (1), The Queen v. The 
Leeds and Bradford Railway Company (2) 
and Wright v. Hale (3), the defendant 
Company’s position is saved by section 6 
of the General Clanses Act of 1897, which 
enacts that a repeal of an Act shall not, 
unless a different intention appears, affect 
any right accrued or liability incurred under 


(1) 6 Bing. 258; 31 R. R. Al. 6 
(2) (1852) 29 L. J. M.-C. 193. 


(3) (1860) 30 L. J. Ex. 40; 6 H. & N. 227 at p. 282; 
6 Jur, (N, s.) 1212; 3 L. T, 444; 9 W. R. 157, 
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any enactment repealed or any remedy in 
respect of such right or liability. 

The answer tothis argument is that the 
remedy in respect of the liability involved in 
the ex parte decree is given by the Civil Pro- 
cedure Code, the Limitation Act merely 
regulates the time within which the remedy 
must be sought. In The Ydun (4) a similar 
argument to that of the defendant Company, 
based upon the same words in the Interpreta- 
tion Act, 1889, section 38, sub-section 2 (¢), 
in vegard to the provision of the Publie 
Authorities Protection Act, 1893, which 
enacts that certain actions must be commenc- 
ed within six months of the act, neglect, or 
default complained of, was unsuccessful. Tho 
President said: “It is clear that what must be 
taken to be an improvement in procedure is 
not to be considered as interference with a 
vested right of those who would have pre- 
ferred the procedure toremaininits unreformed 
condition ; and, further, inasmuch as the most 
aggravated case of interference possible 
under the Act in question is that of a person 
who, having had nearly five months in which 
to bring his action has allotted to him almost 
a month longer in which to bring it, there 
appears to me no difficulty in considering 
that, with full consideration for the principle 
referred to, the legislature intended this Act 
to be, in the sense and to the extent | have 
mentioned, retrospective.” In appeal, A. L. 
Smith, L.J., said: “In my opinion, that point 
was correctly dealt with by the learned 
President in the Court below. The rule 
applicable to cases of this sort is well stated 
by Wilde, B., in Wright v. Hale (3), namely, 
that when a new enactment deals with rights 
of action, unless it is so, expressed in the 
Act, an existing right of action is not taken 
away. But where the enactment deals with 
procedure only, unless the contrary is ex- 
pressed, the enactment applies to all actions, 
whether commenced before or after the pass- 
ing of the Act.” Similarly, in Rex v. Chandra 
Dharma (5), a statute, passed after the 
Interpretation Act extending the time within 
which criminal proceedings might be taken in 
respect of certain offences, was held to be re- 
trospective. 

We agree with the learned Judge that the 

(4) (1899)P. 236; 68 L.J.P. 101; 81 L. T, 10; 8 Asp. 
M. C. 551. 


(5) (1905) 2 K. B. 335; 74 L. J. K. B. 450; 69J. P. 
198; 58 W, R. 431; 92 L. T. 700; 21 T. L, R. 343, 


386 ` 
PANDO SUBRAO V, JAMBU TAYNAPPA. 


application is barred by limitation and we 
dismiss the appeal with costs. 
Appeal dismissed. 


Attorneys for the Appellants: Messrs. 
Bhaishankar, Kanga and Girdharlal. 
Attorneys for the Respondents: Messrs. 


Malu, Hiralal, Mody and Ranchhoddas. 
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(s.c. 12 Bom. L. R. 801.) 
BOMBAY HIGH COURT. 
First Cryin Arrrar No. 65 or 1909.. 
July 11, 1910. 

Present: Sir N. G. Chandavarkar, Kr., 
Judge, and Mr. Justice Heaton. 
BANDO SUBRAO JAMNIS—Derenpantr— 
APPELLANT 
VETSUS 


JAMBU TAVNAPPA ADAKE—Puaintirr 


—RESPONDENT. 

Hindu Law—Joint family —Right to sue~-Co-pariner 
suing on contract made with him alone—Onus of proof 
—Importance in appeal—Coneuliator’s certificate — 
Effect of non-production before institution of suit. 

The duty of an appellate Courtis different from 
the duty which is imposed on a Court of original trial. 
In anappeal the appellate Court should not reverse 
the decreo unless it is clearly shown to be erroncons. 

As to the question of onus of proof, any argument 
founded upon it would hare greater force in an 
original trial whero the question is which party is to 
begin. But where the trial has ended, and where the 
plaintiff has led evidence on his own behalf, and 
undertaken the burden on his own shoulders in the 
first instance, the contention that the onus of proof 
was wrongly thrown loses all its force in an appeal, 
because an appellate Court has to see whether, having 
regard to theeyidence adduced by both parties, the 
lower Court’s conclusion is shown to its satisfaction 
by the appellant to be erroneons or not. The question 
of onus becomes important and material in appeal 
only where the evidence is evenly balanced and 
conflicting; where that is the case, that party must 
fail on whom the onus lay in the first instance. 

Where credit is given to an individual member in a 
Hindu family by an outsider in respect of a contract 
whether it be of money lending, or of letting, the 
contract is one on which that member alone is en- 
titled to sue, 

Gurushantappa v. 
followed. 
` The production of the conciliator’s certificate is not 
a condition precedent to the maintenance of a suit. 
If the Court finds at the trial that the certificate is 
not produced or is defective, it onght to postpone the 
hearing, and allow the party an opportunity of 
producing the conciliator’s cortificato. 

Jijaji Pratapji Raje v. Balkrishna Mahadeo, 17 B. 
169, referred to. . 

First appeal from the decision of the First 
Class Subordinate Judge of Belgaum, in Suit 


No. 86 of 1907, 


Chanmallappa, 24 B. 128, 
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Messrs. G. 8S. Rao, and D. V. Belvi, for the 
Appellant. e 

Mr. Jayakar, with Mr. K. N. Koyajz, for the 
Respondent. , $ 

Judgment. 

Chandavarkar, J,— The suit was brought by 
the respondent, as plaintiff, in the Court of 
the FirstClass Subordinate Judgeat Belgaum, 
to recover from the defendant a certain sum 
with interest on the strength ofa promissory 
note, alleged to have been executed on the 
29th of March 1904, at Chikodi, The defen- 
dant pleaded in answer to tbe claim that in 
the first place he was an agriculturist; that 
though he had executed the note in suit, 
yet the consideration stated in it was not 
true, but that the note had been passed 
nominally, merely with a view to induce the 
plaintiff to stand security to Government for 
the performance by the defendant of certain 
contracts which he had undertaken. 

The Subordinate Judge found that the de- 
fendant was an agriculturist and that the 
plaintifi’s case as to the consideration was 
true. So a decree was passed in the plaintiff’s 
favour. The defendant appeals. 

_ Itis urged before us that the onus of proof 
lay on the plaintiff, in spite of the admis- 
sion by the defendant of the execution of the 
note, because the case was one which had to 
be tried, and was tried, under the Dekkhan 
Agriculturists’ Relief Act. Now, in one 
sense, no doubt, that is true. But it is for the 
Court to say whether it ought to take the ad- 
mission in the note as to the consideration, as 
correct, and call upon the other side to rebut 
the presumption. The lower Court here has 
deemed it proper to take into consideration 
all the circumstances of the case. As to the 
question of onus of proof, any argument 
founded upon it would have greater force in 
an original trial, where the question is which 
party is to begin. But where the trial has 
ended, and where the’ plaintiff has Jed evi- 
dence on his own behalf, and undertaken the 
burden on his own shoulders in the first in- 
stance, the contention that the onus of proof 
was wrongly thrown loses all its force in an 
appeal, because an appellate Court has to see 
whether, having regard to the evidence ad- 
duced by both parties, the lower Court’s con- 
clusion is showy to its satisfaction by the ap- 
pellant to be erroneots or not. I point out 
that because it is often forgotten that the 
duty of an appellate Court is different from 


| 
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the daty which isimposed ona Court of 
original trial. In an appeal the `` Ya 
Court should not reverse the dec 4g 


it is clearly shown to be erroneous is 
a long standing rule of practice, bot d 
in the English Courts. The questi , is 
becomes important and material in NI 


only where the evidence is evenly ba 
and conflicting; where that is the case, 
party must fail, on whom the onus lay in 
first instance. ~ 

In the present case we must approach 
question from this point of view: Whet 
the Subordinate Judge has been shown to 6 
satisfaction to have committed an error in 
arriving at his finding of fact, on his ap- 
preciation of the evidence, that the plaintifs 
case is true, and that the defendant’s case 
is false, as to the consideration of the pro- 
missory note. Now, in deciding that ques- 
tion, at the outset, regard must be had to one 
or two undisputed facts inthe case. Al- 
though the defendant is found to be 
an agriculturist, yet he cannot be said 
to be an ignorant man. As the Subordinate 
Judge has pointed oub in his judgment, 
both the plaintiff and the defendant are 
money-lenders. The defendant for some time 
has been taking contracts from Government, 
and I think that a fair presumption may be 
made from that circumstance that he is a 
shrewd man, and hnows what he is about, and 
would not enter into dealings without care- 
ful consideration. The Subordinate Judge re- 
marks that both parties were equally match- 
ed in point of intelligence and shrewdness, 
As regards the transaction of the promis- 
sory note in dispute, the defendant has ad- 
mitted in his deposition that he had previous 
dealings with the plaintiff. It is true, that he 
has qualified that admission by the state- 
ment that those dealings have been settled, 
and that he owes no money whatever to the 
plaintif. Butthat there had been dealings 
at one time is an admitted fact. Whether 
they were settled is the very question which 
is now in dispute. The plaintiff says it 
was settled by the promissory note in dis- 
pute. 

The plaintiff’s case is that these dealings 
had lasted for several years; that there were 
accounts between the parti@s, and that ou 
the date of the promissory-note the accounts 
were made up and adjusted with the result 
that the defendant promised to pay a lump 
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sum of Rs. 15,000 to the plaintif by way 
of settlement, That is the consideration al- 
leged by the plaintiff, and stated in the pro- 
missory note. ` 

But the defendant, on the other hand, al- 
leges that the promissory note was executed, 
not for any payment, not on account of any 
balance due on the previous transactions be- 
tween the parties, but that it was executed 


\ nominally in consideration of the fact that 


: the plaintiff had agreed to stand security for 
the defendant to Government in the per- 
‘formance of his contracts. This plea amounts 
to this: that the promissory note was a bogus 
transaction; that there was really no considera- 
tion for it; that it was simply a sort of induce- 
ment, but no money was to pass. Bat this 
story, at the very outset, seems improbable. 
The plaintiff, by becoming surety, had under- 
taken the liability to pay to Government what- 
ever the defendant might fail or be liable to 
pay by way of compensation for non-per- 
formance of his contracts. That liability, ac- 
cording to the evidence, was estimated to come 
up to Rs. 21,000 at the date of the note; 
both parties must be presumed to have known 
that. Further, the plaintiff, on payment to 
Government, would have stood in the shoes 
of Government with reference to their rights 
against the defendant as their contractor. 
That was the plaintiff’s position when he 
became surety. What did he gain, by this 
promissory note, if the defendant's case is 
true that ib was passed merely as an induce- 
ment to the plaintiff to become surety and it 
was not the intontion of either party that any 
money should be paid by the defendant to the 
plaintiff as promised in the note? 

But it is said that itis highly improbable 
that the plaintiff would have agreed to tako 
Rs. 15,000 as a result of the settlement of 
the accounts, because when these accounts 
are examined we find that he has remitted 
Rs. 6,000 which was owing to him as in- 
terest, and Rs. 4,000 which was owing to 
him as principal. And the question ig asked, 
why should the plaintiff have been so very 
generous towards the defendant ? 

That question is satisfactorily answered 
by the Subordinate Judge in his judgment, 
and we have not heard any cogent arguments 
meeting the Subordinate judge’s observations 
on that head. The Subordinate Judge points 
out that the reason why there was this remis- 
sion was that the plaintiff had found it diffi. 


that the plaintiff has account books. 
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cult to get back his debts from the defendant. 
Several items had become time-barred. And 
when he was asked to stand security, then 
he saw his opportunity and prevailed upon 
the defendazt to execute a document in 
respect at least of a portion of the debts, 
before he could agree to stand security for 
him. I have no doubt that there was some 
inducement, and that the defendant’s plea 
states whatis partially true. But he has 
only taken hold of one portion of what occur- 
red at the execution of the document, and 
has given the go-by to the rest of the 
circumstances which led tothe promissory 
note. 

Upon the evidence and probabilities the 
truth appears to me to be this: the defen- 
dant wanted the plaintiff to stand security 
for him. The plaintiff declined unless the 
defendant satisfied the debts due on the 
previous accounts. But a portion of the 
debts had become barred. There was a 
difference between the parties. The defen- 
dant, however, wanted the plaintiff’s assist- 
ance in the matter of the suretyship, and, 
therefore, both settled the differences, the 
plaintiff agreeing to stand security and the 
defendant agreeing to execute the promissory 


note in satisfaction of the debts due 
on the previous transactions and ac- 
counts. 


Mr. Belvi has also argued that the defen- 
dant’s case must be true, and that the plain- 
tiff’s case must not be -believed, because the 
evidence shows that the plaintiff possessed 
account books and that he has suppressed 
them, and we are asked to draw a presump- 
tion from that circumstance, adverse to the 
- plaintff’s case. There is evidence which 
tends to show that it is highly probable 
The 
plaintiff is a hereditary saukar; he deals 
in lakhs of rupees; he pays a fairly large 
amount as income-tax;he keeps two karkuns. 
All this is admitted and makes it quite 
probable that he has accounts, “because 
business, suchas. his, cannot go on without 
accounts, 

But there are Exhibits 83, 84 and 85, and 
the signatures on them, which purport to 
be those of the defendant, compared with 
his.admittedly genuine signatures, are proved, 
in wy opinion, to be his. And I do not see 
any reason whatever why the witnesses, 


(Exhibits 78,79 and 80) who have been 
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examined for the plaintif, and who speak 
to the circumstances under which the 
promissory-note was executed, should be 
disbelieved. The Subordinate Judge, who saw 
and heard them, has practically relied upon 
them. Their cross-examination has mot 
been of such a character as to shake 
materially the weight to be attached to 
their statements in examination-in-chief. 
No doubt, they say that no accounts were 
examined in their presence, neither was any 
inspection taken of the Yadi or any Chopdi. 
But if what I have already said be the 
correct view to take of what must have occur- 
red before the execution of the promis- 
sory note, what the witnesses have said 
appears reliable. 

When the plaintiff was asked to stand 
security for the defendant, the defendant 
was in need of the plaintiff's assistance, and 
the plaintiff wanted his previous debts to be 
paid. It is only natural that no accounts 
would be examined, but both parties would 
takeit for granted that each knew what the 
result of the accounts would be, thata rough 


“sum would be arrived at, for the purpose cf 


settling the differences. It cannot be said 
that the statement in the promissory note, 
that the accounts had been examined, is 
false, if the parties proceeded upon the 
understanding that the compromise, which 
they had arrived at,-was the result ofa 
settlement, in the nature of give and take. 
The fact, that the promissory-note was 
executed at Chikodi, where the plaintiff had 
to goto stand security, confirms the view 
which I have taken, because that strengthens 
the conclusion I have already expressed, 
that the plaintiff must have asked the defen- 
dant to execute a promissory note and 
satisfy hisold debts, before he could under- 
take the contract of suretyship on his 
behalf. On this ground, therefore, in my 
epinion, the Subordinate Judge’s finding as 
to the consideration must be upheid. 

I ought to point out, however, that tke 
Subordinate Judge did not exercise proper 
discretion in summoning Mr, Manerikar, as an 
expert witness for the purpose uf comparison 
of handwriting in respect of Exhibits 83, 
Sd and &5, Neither party had called him, 
And the Subordinate Judge could bave formed 
his own conclusion as to the handwriting 
instead of calling a witness, who himself 
admits that heis not an expert atall. And 
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what is still more irregularis that that witness 
was called nearly four months after the last 
witness before him had been examined, 

Other points have been raised by Mr. Belvi 
in the course of his arguments. It is said 
that the suit at the instance of the plaintiff 
alone could not lie, cn this promissory note, 
because the plaintiff himself admits that he 
is but a member of a joint family; that there 
are other co-parceners interested in the pro- 
missory note; and that he merely acted as 
manager on their behalf. But that argument 
is answered by Guraushantappa v, Chanmallappa 
(1). The law is that where credit is given to 
an individual member in a Hindu family, by 
an outsider, in respect of a contract, 
whether it be of money-lending, or of 
letting, the contract is one on which that 
member alone is entitled to sue, Tho 
principle of the decision in Gurushantappa v. 
Chanmallappa (1), has been followed as 
regards leases executed in favour of single co- 
parceper in a joint Hindu family. There is 
a ruling to that effect in Sayad Fatulla valad 
Sayad Kamlodin v. Bolabin Shivaya Gavda 
(2), where it was held that “he, who passes 
a kabuleyat to one of two or more who have a 
common interest, cannot free himself from his 
liability by payment to another unless that 
other is the agent of the one with whom he 
has contracted. The defendant, having 
attorned to the nephew exclusively and had 
enjoyment undisturbed by the nephew in 
consequence, must pay him.” That principle 
has been followed in a series of cases, which 
will be found in our Printed Judgments and 
also in the Law Reports. 

Then the next point urged was as regards 
the conciliator’s certificate that the certificate 
was not produced in time +1 that, therefore, 
the suit is barred. But the production 
of the conciliator’s certificate is nob a condi- 
tion precedent to the maintenance of the sulih, 
All that the law requires is that the suit 
should not be heard. It is not that the 
Court has no jurisdiction to allow the suit 
to lie, but the Court bas no jurisdiction 
fo hear the suit. Therefore, if the Court 
finds at the trial that the certificate is not 
produced or is defective, it ought to post- 
pone the hearing, and allow,the party an 
opportunity of producing the conciliator’s 


certificate. The leading authority for that 
(1) 24 B. 128. 


(2) (1884) P. J. 82, - 
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is jaji Pratapji Raje v. Balkrishna Maha- 
deo (3). 

On the question of interest, having regard 
to the facts that the promissory note is silent 
as to interest, that the principal amount was 
arrived atas the result of a settlement of 
accounts between the parties, and that the 
plaintiff was anxious to get back his debts 
from the defendant, and the defendant was 
anxious to get assistance of the plaintiff as 
surety, the intention of the parties must be 
presumed to have been that the amount of 
the promissory note should not bear any 
interest, until demand. Inthe present case 
there isno evidence at all of any demand 
having been made. Therefore, the Sub- 
ordinate Judge’s decree must be amended, so 
far as the award of interest goes, and interest 
must be awarded only from the date of the 
suit. The decree must be amended in that 
respect but confirmed in other respects. 

The appellant who has substantially failed 
must pay the costs of the respondent in this 
appeal. | 
- Heaton, J—On the question of limitation 
and on -the question as to whether the plain- 
tiff alone could bring this suit, Iam content 
to rest on the wathorities which have been 
referred to by my learned colleague. As to 
interest: I infer from the terms of the pro- 
missory note that it was not the intention of 
the parties that interest should be made 
payable until after demand. No demand has 
been proved, and, therefore, the interest, in my 
opinion, can only be made payable from the 
date of the suit. 

On the question of fact I agree with the 
Court below. Ido not attach much weight 
to the oral evidence on behalf of the plaintiff. 
To my mind it is entirely unconvincing, and 
I do not think that the Subordinate Judge 
really placed any reliance on it. Nor does 
the defendant’s theory of the promissory note 
being given by way of an indemnity strike me 
as in any way inherently incredible. My 
agreement with the findings of the Court 
below is based upon what seem to me to be 
the broad facts of the case. They are 
these :— 

There is no doubt that the promissory note 
was passed by the defendant. That the pro- 
missory note in express terms declares that it 
is executed for the balance ofold debt. Now, 
that is an admission made by the defendan; 

(3) 17 B. 169, 
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in his own handwriting. Heisa man of 
business experience, of education and of 
intelligence. He bears no resemblance to 
those illiterate, ignorant and helpless debtors, 
who are entirely in the hands of their 
creditors—that class for whose special benefit 
the Dekkhan Agriculturists’ Relief Act was 
passed. When I finda defendant of the des- 
cription of the defendant in this suit, de- 
liberately writing in his own hand, in a docu- 
ment which he signs, that the document is 
for the balance of past debt, then it seems to 
me that the defendant is under an obligation 
to produce very satisfactory and very con- 
vineing evidence, if he is to induce a Court to 
hold, for hisown advantage, that the state- 
ment made in the promissory note was 
absolutely untrue, and that the real facts of 
the case are something entirely different. 
That, however, is the task which the defen- 
dant has set before himself. To put it briefly: 
the whole fabric of his defence rests upon the 
theory that certain documents are forgeries. 
I need say no more than this: that neither in 
their nature, nor in their contents, nor in their 
handwriting do these documents appear to me 
to have any resemblance to forged documents, 
And having said that, I say that the entire 
strength of the defendant's case crumbles 
away and, therefore, I am compelled to allow 
that the plaintiff’s case is good. I do this, 
although Tam very far from believing the 
plaintiff's statement that he does not keep 
accounts, and although I feel perfectly sure, in 
my own mind, that we have had neither from 
the oneside, nor from the other, the whole trath 
about the transaction. Nevertheless, there is 
the promissory note; that promissory-note is 
proved and the defendant has absolutely and 
completely failed to show that there is any 
good ground for supposing that the recital in 
the promissory note is false. That is enough, 
I think, to justify the decision of the Court 


below. 
Decree amended, 


INDIAN OASES. 


[1910 


(s.c. 12 Bom. Ù. R. 811.) - 
BOMBAY HIGH COURT. 
Secoxo Civie Appear No. 960 or 1908. 
July 22, 1910. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
CHIMNA SADA SHIV—Ptaintirr— 
APPELLANT 
versus 


SADA BARKA—Derenpaxt— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 85—Afort- 
gagee not making all co-parceners parties to mortgage 
suit, effect of—Mortgage by some co-parceners for 
marriage eapenses of other co-parceners and ancestral 
debt—How far binding and on whom. 

The plaintiffs were mortgagees of a house, and had 
obtained a decree for sale of the same under the 
mortgage and purchased it atthe Court sale. Tho 
mortgage had been passed by the two elder brothers 
inthe family of the mortgagors, a yearafter their 
father’s death, for a past debt due to the mortgagee, 
and for cash advanced for the marriage of §, the mort- 
gagors’ third brother. In the suitfor possession by 
the plaintifis against S, the contention was raised that 
as he had not been made a party to the mortgage suit, 
he was not bound by the decree and was entitled to 
redeem: 

Held, that by reason merely of the provisions of 
section 85 ofthe Transfer of Property Act, it cannot 
be held that no interest passes upona sale under a 
mortgage decree except thatof those who are made 
parties to the suit. 

Ramasamayyan v. 
referred to, 

That apart from section 85 of the Transfer of 
Property Act there is direct authority to show that 
the sale under the mortgage in question would be 
binding upon all the co-parceners, 

Doulat Ram v. Mehr Chand, 14 I. A. 187;15 0. 70, 
followed. 

Second appeal from the decision of the 
District Judge of Khandesh, amending the 
decree passed by the Subordinate Judge of 
Amalner, in Civil Suit No. 163 of 1906. 

Mr. N. V. Gokhale, for the Appellant. 

Mr. P. B. Shingne, for the Respondent, 

Judgment.—This was a suit brought 
by the plaintiffs who were mortgagees of a 
house and land situated at Mudi and had 
obtained a decree for sale of the same under 
the mortgage and purchased it at the Court. 
sale. Their complaint was that the defendant 
No. 2, who was the brother of the mortgagors; 
had obstructed them in taking possession. 

It was found by the first Court that the 
mortgage had been passed by the two elder 
brothers in tht family of the mortgagors a year 
after their father’s death for a past debt due 
to the mortgagee and for cash advanced for 


the marriage of the present respondent, 


Firasami Ayyar, 21 M. 222, 
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It was held in the first Court that the 
consideratign for the mortgage was a fami- 
ly debt for which every one of the brothers 
in the joint family would be liable. Upon 
the authority of Sakharam v. Devji (1), 
the Subordinate Judge held that the 2nd 
defendant, was sufficiently represented by 
his brothers, the mortgagors, who were 
proved io have been managers of the un- 
divided family, and he accordingly passed 
a decree for possession in favour of the 
plaintiffs. i 

From that decree an appeal was pre- 
ferred to the District Judge whose finding of 
fact was that the debt was a family debt 
and that what had been sold and bought 
under the mortgage decree ‘was the en- 
tirety and not only a fractional interest in 
the family property, but he held that as 
the 2nd defendant had not been made a 
party to the mortgage suit he was not 
bound by the decree and was entitled to re- 
deem. 

The question, how far the provisions of section 
85 of the Transfer of Property Act can entitle 
a person to redeem if he is nob made a party 
to a mortgage suit, is discussed by Mr. 
Justice Shephard in Ramasamayyan w. Vira- 
samt Ayyar (2), where he dissents from 
the conclusion arrived at by the Alah- 
abad High Court in the case of Bhawani 
Prasad v. Kallu (3). He is there discus- 


sing the case where afather has disposed 
of the estate by way of mortgage in 
order to pay a just debt. He says:— 


“The theory is that as the father may, 
in order to pay a just debt, legally sell 
the whole estate without suit; so his cre. 
ditor may bring about such sale by the 
intervention of a suit. It is not necessary 
that the son shall be called in whether 
the sale is voluntary or procured by a pro- 
ceeding in tneitum, and there is no object 
in joining him except to preclude him from 
afterwards questioning the nature of the 
debt. According to the decision in Bhawani 
Prasad v. Kallu (8), a distinction must be 
made between a voluntary and an enforced 
sale, when such sale is the consequence 
of a mortgage suit; andin this latter case 
it must be held that no jnterest passes 
except that of those who are made parties 


(1) 23 B. 372. 
(2) 21 M. 222, 
(3) 17 A. 587. 
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to the suit, and this distinction is insisted 
upon because the legislature has enacted as 
a written rule of law what was previously 
a well-recognized rule of procedure. Hav- 
ing regard to the theory above stated, 
I cannot think that this effect should be 
given to the section. The section is cer- 
tainly imperative in its terms. Expressed 
in any other mood it would be vain. 
But a sanction is not wanting, for incon- 
venient consequences may follow on a neg- 
lect of thelaw. The mortgagee, who omits 
to join persons interested in the property, 
may have his suit dismissed or, if he ob- 
tains a decree, may find notwithstanding 
that he has to institute or defend another 
suit. Nevertheless as against the Hindu 
father the deeree which is passed in the 
absence of his sons is a good and valid 
decree. The creditor, although he may 
have failed to obey the rule contained in 
the section, has got the decree which he 
requires as a foundation for his application 
to sell the whole estate.” 

This view was adopted by the Allahabad 
High Court in a later case of Debi Singh v. 
Jia Ram (4). We think, therefore, that it 
cannot be held that by reason merely of 
the provisions of section 85 of the Transfer of 
Property Act no interest passes upon a 
sale under a mortgage-decree except that 
of those who are made parties to the suit. 

Dealing with the case apart from section 85 
of the Transfer of Property Act, we have 
direct authority to show that the sale 
under this mortgage would be binding upon 
all the co-parceners. This appears very 
clearly from the judgment ot Sir Barnes 
Peacock in Daulat Ram v. Mehr Chand (5), 
Being a case ofa sale under a mortgage 
decree, ib is more directly in point than 
that relied upon by the Subordinate Judge 
in Sakharam v. Devji (1), but it entirely 
supports the conclusions at which he arrived, 

We, therefore, reverse the decree of the 
lower appellate Court and restore that of 
the Subordinate Judge with costs throughout, 


e 


Decree rerersed, 
A. 2l4; A, W. N. (1908) 21. 
I. A. 187; 15 0. 70. 
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WANA RAVJI V. NATU MURHA. 
(s. c. 12 Bom. L. R. 818.) 
BOMBAY HIGH COURT. 
Secoxp Civiu APPBAL No. 88 or 1910. 
August 1, 1910. 
Present: —S ir N. G. Chandavarkar, 
Judge, and Mr. Justice Heaton. 
WANA RAVJI—Poamnrive—APPELLANT 
versus 
NATU MURHA— DEFENDANT — 
RESPONDENT. 
Civil Procedure Code (Act V of 1909, O. XXT, R. 
1—Decree—Payment into Cowrt-—-Compliance with 
direction in the decree to pay to the decree-holder—Date 


of payment—Court closed on the fized day of payment— 
Payment on the opening of Court—General Clauses Act 


(X of 1897), s. 10. ; 

‘A decree directed that the plaintiff, being owner of 
the property in dispute, should pay to the defendant 
Rs. 100 by the 10th of April 1909, and that, if the 
moneys were uot paid by the plaintiff as agreed upon, 
the property would remain with the defendant by 
right of ownership, and the plaintiff would have no 
right of ownership over the same. The payment 
required was not made on or before tho 10th April 
but was made into Court onthe 14th April. The 
Court was closed from 10th to 18th April: 

Held, that Rule 1 of Order XXI of the Code of Civil 
Procedure intends to enact and does enact that pay- 
ment into Courtis a valid compliance with a decree, 
evon though the decree directs payment tothe decree- 


holder, 
That the Court being closed from the 10th to the 


18th of April, 1909, the payment into Court on the 
Idth April was, under section 10 of the General 
Clauses Act (X of 1897), just as good a payment as 
would have been a payment on 10th April, had tho 


Court been open on that day. as 
Second appeal from the decision of the 


District Judge of Khandesh, confirming the 
order of the Subordinate Judge of Yaval, in 
Darkhast No. 809 of 1909. 

Mr, Ë. P. Khare, for the Appellant. 

Mr. M. V. Bhat, for the Respondent. 


Judgment. 


Heaton, J.—The decree with which we are 
here concerned stated as follows:— The pro- 
perty in dispute belongs to the plaintiff by 
right of ownership. In the present matter 
the plaintiff should, by the 10th day of April 
in the year 1909, pay to the defendants in all 
Rs. 10), namely, one hundred for costs dc. 
Tf the moneys are not paid by the plaintiff as 
agreed upon, the property in dispute will 
remain with the defendants by right of 
ownership and the plaintiff will have no right 
of ownershipover the same.” 

The payment required was not made on or 
before the 10th April, but was made into 
Court on the 14th April. On these facts both 
the lower Courts have held that the payment 


Kr., 


d 
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was notin time and was not of avail to satisfy 
the requirements of the decree. The plaintiff, 
who has appealed, urges that see had the 
option of paying to the defendants orof pay- 
ing into Court: that she chose the latter 
method and as the Cowrt was closed from 
10th to 13th April and she paid into Court 
on the l4th, itis a good payment and a valid 
performance of what the decree requires. 

The reasoning of the appellate Court was 
that the money had, by the terms of the 
decree, to be paid to the defendants: that the 
plaintiff had no option to pay into Court. In 
this the District Judge,in my opinion, was 
wrong. Rule 1 of Order XXL of the Code of 
Civil Procedure provides that “all money 
payable under a decree shall be paid into 
Court,” or “out of Courk to the decree- 
holder.” Lt intends to enact and does enact, 
that payment into Court isa valid compliance 
with a decree, even though the decree directs 
payment to the decree-holder. The ordinary 
form of money decree directs payment to the 
decree-holder. (See Forms 1 and 2 of 
Appendix D in the first Schedule to the Code). 
Payment into Court under such a decree is 
regarded, and, in my opinion, rightly regarded, 
as a compliance with the decree. I say 
nothing as to what the law would be if the 
decree required that payment should be to 
the decree-holder and not otherwise. The 
decree is notin that form, Therefore, I think 
that had it been possible to pay into Court on 
the 10th April, such a payment would have 
discharged the obligation imposed on the 
plaintiff by the decree. It was not possible, 
for the Court was closed on that day. There- 
fore, I think, section 10 of the General Clauses 
Act (Act X of 1897) comes into play and 
that the payment on the 14th April “the 
next day afterwards on which the Court was 
open” was just as good a payment as would 
have been a payment on 10th April, had the 
Court been open on that day. 

Therefore, I think the orders of the Courts 
below were wrong, that they must be reversed 
and the original Court directed to dispose of 
the application according to law. Costs to 
be costs in the Darkhast.  _ 

Chandavarkar, J.—I concur. 


ú Order reversed. 
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CHHAGANLAL V, COLLECTOR OF KAIRA. 


(s. c. 12 Bom. L. R. 825.) 
BOMBAY HIGH COURT. 
Seconp USIL APPRAL No. 966 or 1909. 
August 4, 1910. 
Present:—Sir N, G. Chandavarkar, Kr., 
Jugde and Mr. Justice Heaton. 
CHHAGANLAL KISHOREDAS— 
PraintivF—-APPELLANT 

versus Pa 
Tus COLLECTOR or KATRA— 


DEFENDANT—RRSPONDENT, 

Civil Procedure Code (Act XIV of 1882), s. 424-~Civil 
Procedure Code (Act V of 1908), s. 80—True test for the 
applicability of—Bhagdari Act (Bombay Act F of 1862), 
8.3. 


The Collector of Kaira, in the exercise of the power 
oonferred upon him by the provisions of section 8 of 
the Bhagdari Act (Bombay Act V of 1862), declared 
the plaintiff’s mortgages illegal and inoperative, and 
thereby enabled one of the mortgagor’s licirs to take 
possession of the land mortgaged with possession to the 
plaintiff. The plaintiff sued to have the Colloctor’s order, 
containing the declaration, set aside as null and void: 

Held, that the declaration was a distinct act of the 
Collector, done in the exercise of a statutory power 
and, therefore, in his official capacity. 

The true test of an action for the purposes of section 
424 of the old Code of Civil Procedure, reproduced 
as section 80 of the new Code, is whether the wrong 
complained of as having been done by the public 
officer sued amounts, first, to a distinct act on his 
part, and secondly, whether that act purports to 
have been done by him in his official capacity. 

Section 3 of the Bhagdari Act (Bombay Act V of 
1862) points tothe period within which the suit must 
be presented; section 424 of the Code limits the 
period after which the action must be filed. 

Second appeal from the decision of the 
District Judge of Ahmedabad, confirming the 
decree passed by the Assistant Judge of 
Ahmedabad, in Civil Suit No. 1%3 of 1906. 

Mr. T. R. Desai, for the Appellant. 

Mr. G. 8. Rao, Government Pleader, for the 
Respondent. ' 


Judgment. —There are no doubt dicta 
in some of the decisions of this Court, which 
detached from the context, would seem to lend 
support to the view that section 424 of the 
old Code of Civil Procedure (Act XIV of 
1882), reproduced as section 80 of the new 
Code, applies only to actions in tort. But 
carefully examined, those decisionslay down 
that actions ex contractu. are excluded from 
the operation of the section. The true test 
of an action for the purposes of section 424 is 
whether the wrong complained of as having 
keen done by the public officer*sued amounts, 
first, to a distinct act on his part, and, second- 
ly, whether that act purported to have been 
done by him in his official capacity: Bhau 
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Balapa v. Nana (1). Both these elements 
must combine to render necessary the giving 
of notice under section 424 as a condition 
precedent to suit. 

In the present case they both exist. What 
is complained of is thatin the exercise of the 
power conferred upon him by the provi- 
sions of section 3 of the Bhagdari Act 
(Bombay Act V of 1862), the Collector has 
declared the plaintiff's mortgages illegal and 
inoperative, and that thereby he has enabled 
one of the mortgagor’s heirs to take posses- 
sion of the land mortgaged with possession to 
the plaintiff; and the Court is asked to set 
aside the Collector’s order, containing the 
declaration, as null and void. The declaration 
is a distinct act of the Collector, done in the 
exercise of a statutory power and, therefore, 
his official capacity. 

But it is urged that section 424 must be 
held not to apply to such a snit, brought 
under the Bhagdari Act, because, it is said, 
the Actisa complete piece of legislation by 
itself for its own purposes and is unaffected 
by the provisions of section 424 of the Code. 
This argument is based upon the fact that, 
according to section 3 ofthe Act, a suit to set 
aside the Collector’s order as invalid must be 
brought within three months from the date of 
its execution, whereas, according to section 
494, no suit against a public officer can be 
brought “until the expiration of two months 
next after notice in writing has been deliver- 
ed to or left at the office of” the officer. It 
is contended that the application of section 
424 to a suit under section 8 of the Bhagdari 
Act has the inevitable result of cutting down 
the three months’ period of limitation pres- 
eribed in the section to one month and that 
the legislature must not be presumed to have 
contemplated such a result and the taking 
away partly by means of the Code what it 
had given by means of the Act. 

Butthe seme may be urged in the case of 
every suit against a public officer in respect of 
an act done in his official capacity. In the 
case of every wrong done by him in his official 
capacity, which gives a cause of action and 
right to sue, the Limitation Act provides a 
period within which he must be sued; and 
that period is necessarily shoriened by the 
period of two months in section 424 of the 
Code of Civil Procedure. Jt does not, there. 


fore, follow and it can hardly be contended 
(1) 13 B. 843, 
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ihat section 424 does not apply. To hold 
that would be to render the provisions of that 
section practically nugatory. 

We must presume thatin enacting section 
424, the legislature was aware of the provi- 
sions of section 3 of the Bhagdari Act, and 
that, had it intended to exclude that section 
from the operation of section 424, it would 
hove used apt language to convey its mean- 
ing. The construction contended for by the 
appellant’s pleader seeksto add words to 
section 424, which are not in it. That is not 
construction but legislation. 

No doubt, if the two sections were mutually 
repugnant, that construction would be sound 
and sensible, But they are easily reconcilable. 
Section 3 of the Bhagdari Act points to the 
period within which the suit must be present- 
ed; section 424 of the Code limits the period 
after which the action must be filed. And 
the latter does not totally render the former 
abortive but leaves some period for the filing 
of the suit within the three months prescrib- 
“ed by the Act. That may cause some in- 
convenience and hardship; but “arguments 
ab inconvenienti must be used with great re- 


serve when they are opposed to the grammar . 


of a statute but are of great weight in de- 
termining between two constructions, each 
consistent with the grammar”: Wentworth v. 
Humphrey (2). Laws are framed with an 
eye to cases which frequently occur and “it is 
no reason, when the words of a Jaw do enough 
extend to an inconvenience seldam happening, 
that they should not- extend to it as well as if 
it happened more frequently, because it hap- 
pens but seldom.” ` Fenton v. Hampton (3). 
Jf there is any hardship and even if it could be 
proved that a mistake has been made by the 
legislature in enacting the provisions of sec- 
tion 424 in forgetfulness of section 3 of the 
Bhagdari Act, “ik would not be competent 
fora Court of Law to disregard its enactments, 
If a mistake has been made, the legislature 
alone can correct it”: Labrador Company v. 
The Queen (4). 

For these reasons we are of opinion that 
the lower Courts have rightly held that 
section -L24 of Act XIV of 1882 applied to 
this suit, and that, as its provisions were not 


complied with by the plaintiff, the suit must 

(2) 11 App. Cas. 619 at p. 626 ;55 L. J. P. O. 66; 55 
T. T. 582, 

(3) 11 M. P. U. 347 at p. 365; 6 W. R. 341. 

(4) (1898) A. ©. 104 at p. 123; 62 L. J. P. O, 33; 67 
Le T. 730, 
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be dismissed. The decree must, therefore, be 
confirmed with costs. 
e 
Decree amended. 


(s. c. 71 P. R. 1910; 118 P. W, R. 1910.) 
PUNJAB CHIEF COURT. 
Freer Civiu Arrear No. 43 or 1909. 
Jane 30, 1910. 
Present:—Mr. Justice Shah Din. 
CHANNAN SHAH AND otmpas—PLaIytirrs 


— APPELLANTS 
VETSUS 
AMAR DAS AND orners—-Derenpants— 
RESPONDENTS. 


Custom—Alienation—Self-acquired property sold by 
widow and mother of last owner— Collaterals residing in 
another village—Loens standi to challenge alienation — 
Syads of Mnnza Tal Khalsa, District Rawalpindi, 

Among Sayads of Mauza Tal Khalsa, District 
Rawalpindi, the collaterals of the last male owner 
residing in another village have by custom a locus 
stanti to challenge an alienation of the self-acquired 
property of the deceased made by his widow and 
mother. 

Daya Ram v, Sohel Singh, 110 P. R. 1906; 31 P. L. R. 
1907 (F. B.), followed. 

The presence of minor, childless daughters of the 
deceased does not stand in the way of collateral’s right 
to impugn the sale. 


Further appeal from the decree of T. J. 
Kennedy, Esquire, Divisional Judge, Rawal- 
pindi Division, dated the 26th May 1908. 

Mr. Purduman Das, for the Appellants. 

Mr. Ram Bhaj Datta, for the Respondents. 

Judgment.—tThe facts of this case 
are fully stated in the judgments of the 
Courts below. 

The sole question for decision in this appeal 
is whether the plaintiffs, who are the col- 
laterals of Sayad Ssidan Shah and reside in 
the village of Dhera Pothi, havea locus standi 
to contest a sale made by defendants Nos. 1 
and 2, the mother and widow, respectively, 
of Saidan Shah, for themselves and on bpe- 
half-of defendants Nos. ° 3 and 4 the minor 
‘daughters of Saidan Shah, of certain land 
which was acquired by Saidan Shah and 
which is sitnate in the village of Tal Khalsa. 
The first Court has held, relying upon ques- 
tion and answer No. 49 of the Riwaj-i-am of 
the Rawalpindi district, that defendants Nos, 
land 2 had yo power to alienate even the 
acquired immovable property of Saidan 
Shah without legal necessity, and tbat the 
plaintiffs have aright to contest the aliena- 
tion in question. The lower appellate Court 
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has held the contrary view and has dismiss- 
ed the plaintiffs’ suit, on the ground that 
as they belongs to the village of Dhera Pothi 
and have no connection with the village of 
Tal Khalsa, where the land in suit is situate 
and as the land was the self-acquired property 
of Saidan Shah, it was for them to prove 
that they have by custom a locus standi. to 
challenge the sale in dispute, and that they 
have failed to prove any such cnstom. 

After hearing the pleaders on both sides, 
I think that the view held by the Divisional 
Judge is erroneous. The learned Judge, in 
support of his opinion, relies upon the deci- 
sions of this Court reported as Lokha v. Hart 
(1) and Musammat Ichhri v, Jowahira (2). 
Fle has, however, overlooked the fact that 
these decisions have been filly considered in 
a Full Bench judgment of this Court in 
Daya Ram v. Sohel Singh(8), which lays down 
a rule of customary law which favours the 
position taken up by the plaintiffs in this 
case. In Lokha v. Hari (1) and Musammat 
Ichhri v. Jowahtra (2), was the daughter’s son 
and the daughter of the last male-owner, res- 
pectively, who were in possession of the land 
then in dispute, and the question under con- 
sideration was as to the right of the collateral 
to oust the daughter’s sons andthe daughter 
from possession of the last male owner’s self- 
acquired land not situate in the village of 
his origin, Inthe present case the contest 
is not between the collaterals of Saidan 
Shah and his daughters as to their respec- 
tive rights of succession to the land in suit; 
the sole question is`as to whether the col- 
laterals have a right to challenge a sale of 
the land in question by the widow and mother 
of Saidan Shahin favour of third parties, 
which sale will affect the collaterals’ rights 
of reversion. Thedaughters are still minors 
and childless, and no question, therefore, 
arises as to the locus standi of the collaterals 
to impugn the sale in presence of the daugh- 
ter’s issue. The entry in the Riwaj-¢-am is 
admittedly in favour of the plaintiffs’ right 
to sue, and onthe strength of that entry and 
on the authority of Daya Ram y. Sohel Singh 
(3) I hold that the plaintiffs have proved 
that they havea right to impeach the sale 
in dispute. ' 

(1) 64 P. R. 1892. hi 

(2) 18 P. R. 1896. 


(3) 110 P. R. 1606; 31 P.-L. R. 1907 (P. B.); 59 P. 
W. R. 1907. 


=> 
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I accept the appeal and reversing the dec. 
reo of the lower appellate Court remand 
the case under Order XLI, Rale 23, Civil 
Procedure Code, for decision on the merits. 

The costs in this Conrt will abide the 
result, X 

Case remanded. 





(s. c. 109 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Appean No. 931 or 1999. 
May 26, 1903 
Presert:-——Mr. Justice Robertson and 
Mr, Justice Anderson. 
THAKAR SINGH—Ptratxtirr— 


APPELLANT. 
versus 
KHARK SINGH AND OTHERS— DERENDANTSÉ 
a PUBSPUNDENTE. 


Custom—Alienation—Necessity—‘Ancestrat property” 
defined—Alienation to obtain money for recovering Ane 
cestral property-~Unconscionable bargain ~ Incom. 
petency of reversioners to contest it where property is 
not ancestral. 

Immovable property left by the common ancestor 
of the alienor and the roversioners, is ancestral for 
the purposes of the Punjab agricultural custom re- 
lating to alienation. 

In case of a village originally founded by the 
common ancestor, the land in the hands of a co- 
shaver, which has been left by other co-sharers who 
absconded or absented themselves in straitened cir- 
cumstances, is included in the category of ancestral 
property. 

Natha Singh 
followed. 

Paqir v. Daulat, 81 P. R. 1901, distinguished. 

However monstrous and unfair the conditions of 
an alienation of immovable property may be, a revor- 
sioner under the Punjab Agricultural Customary Law 
has no locus standi to successfully contest that 
alienation, if the property is not ancestral. 

A contract by a litigant to give to certain 
persons, including  pleader who agreed to help 
him with money and legal aid required to carry 
on litigation, property worth many times the ex- 
penses required for the said litigation ont of the pro- 
perty in dispute, is absolutely unconscionable and ig 
not enforcible by a Court of Justice. 

A yeasonable amount required to pay a pleader 
engaged to recover property is a legal necessity. 

First appeal from the -order of W.A, 
Harris, Esquire, District Judge, Amritsar, 
dated 30th day of March, 1899. 

Messrs. Grey, Fuzal Din and Gopal Das, for 


the Appellant. 


y, Harnam Singh, 31 P. R. 1894, 





#For the Privy Council Judgment on Appeal against 
this judgment see Attar Singh v. Thakur Singh, 6 Jun, 
Cas. 721 (P. C.). Bad, 
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Messrs. Madan Gopal, Ishwar Das and Atiar 
Sinah, for the Respondents. 

Judgment.—This is somewhat a pecu- 
liar case. 

The facts are set forth in the judgment of 
the lower Court. Briefly it appears that one 
Dyal Singh, father of the plaintiffs, was the 
next reversioner to the property of one 
Dhanna Singh whose widows were in pos- 
session of the property for life. Dyal Singh 
appen's to have been of extravagant and 
somewhat dissolute habits, and to have been 
in pecuniary difficulties. 

The widow of Dhanna Singh had made 
various alienations, during her life-time, of 
Dhanna Singh's property and it appears to 
have occurred, or to have been suggested, to 
Diyal Singh that he might successfully con- 
test these alienations. He was, it is said, 
not in a position to bring suits unaided, and 
so he entered into two agreements, one with 
Man Singh, Kharak Singh and Harnam Singh 
defendants, and one with Babu Atar Singh, 
brother to the three just named, pleader of 
the Chief Court, who agreed to furnish the 
necessary funds and conduct the cases 
on certain terms which we shall presently 
discuss. 

As the result of the litigation embarked on, 
consisting mainly of a suit to set aside a gift 
made by Dhanna Singh’s widow, Musammat 
Rajind Kaur, to one Gurdit Singh, the al- 
leged daughter’s son of Dhanna Singh, 
that suit was successfal and the land so ob- 
tained, with other lands which had been 
given up by Musammat Khem Kaur in con- 
sideration of a payment of Rs. 3,1C0 after 
the decision against Gurdit Singh, is dealt 
with in a deed of sale. The two agreements 
mentioned above were executed on the same 
day. 27th October, 1891 and the deed of sale 
on 7th May, 1894. By the deed of sale, Dyal 
Singh made over 37/64 of the land acquired 
by the suit, which 87/64 is valued by the 
parties at Rs. 28,643-12, the consideration 
for the sale being no money payment at the 
time, but the services rendered in accordance 
with the agreements of 27th October, 1891, 
which services are valued at Rs. 23,643-12. 
The plaintiff, who is a little minor boy, sues, 
through his mother as next friend, alleging 
the alienation to have been made for a ficti- 
tious price, without any legal necessity and 
with a view to prejudice plaintiff's rights; the 
property is alleged to be ancestral and it 
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is claimed that Dyal Singh had no power 
by custom to make the alienation without valid 
necessity in presence of the plafntiff. 

It was contended for the defence that the 
property was not ancestral, that Dyal Singh 
had full power to alienate and that the alie- 
nation was made in payment for services 
which conferred great benefit on plaintiff, and 
was for valid consideration and legal necessi- 
ty. It was also urged that plaintiff not hav- 
ing been born at the time of the alienation, 
could not sue. Two issues were first drawn:— 
(1) was the property ancestral? (2) if it 
was, was the alienation for full consideration 
and necessity, and are plaintiffs bound by 
the agreements of 27th October, 1891? and’ 
was that agreement for the benefit of plaintiff 
and defendant (Dyal Singh)? Further 
issues were drawn as to the date of Thakur 
Singh plaintiff's birth, and his power to sue 
if born subsequent to the alienation. 


The lower Court found that Thakur was 
born before 7th May, 1894, and for the 
reasons given by the Lower Court, and from a 
consideration of the evidence on the record we 
have no doubt that this decision is correct, 
and we find accordingly that Thakar was born 
before 7th May, 1894. 


The next point to consider is whether or not 
the property was ancestral, and whether 
Thakur Singh has any locus standi to sue. It 
was suggested in general terms that the con- 
ditions of the agreements are so monstrous 
that the question of locus stand? is in some 
remote way affected by the fact, but no serious 
ground was put forward upon which it could 
be possible to admit that the plaintiff hag 
any locus stand: or could obtain the relief 
sought unless it be held that the property 
is ancestral. However unfair the agreements 
may be, and however much one of them may 
or may not be open to animadversion, we 
are clear that unless the property be held 
to be ancestral the suit must fail. We, 
therefore, proceed at once to what is the 
main point in the case, and what has been 
the crucial point throughout, t.e., is the pro- 
perty in suit “ancestral” in whole or in part - 
in the sense in which that term is under- 
stood under the customary law? “Ancestral 
property ” fêr the purposes of this suit 
means property which was held by an an- 
cestor who is the common ancestor of the 
parties, In this case, therefore, it would 
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mean property held by any direct ancestor 

. of Dyal Singh and of Dhanna Singh. 
Extracts from the remarks recorded in the 
pedigree tables of village Tuugbala of the 
Settlement Records of 1865 and 1892, 1893 
are on the record and are printed at pages 14 

and 13 of the paper book, 

There appears to be no doubt that the vil- 
lage was originally founded by a Tung Jat 
who was the commun ancestor of the defen- 
dant Dyal Singh and Dhanna Singh. In the 
pedigree table prepared at settlement Dyal 
Singh and Dhanna Singh are shown as de- 
scended from one Harji. No doubt in the 
Sikh times the stronger members of a family 
got more than their shares, and we find from 
the remarks ‘recorded in 1892-1893, the entire 
land had practically come into the hands of 
Dhanna Singh. Lands given up by other co- 
sharers and coming to Dhanna Singh in virtue 
of his relationship and of the fact that the land 
had been held by a commonancestor of the ab- 
sconder, and Dhanna Singh, would clearly be 
held to be ancestral. Some portion may have 
been derived from other proprietors of their 
holdings only by purchase or simple acquisi- 
tion in their absence but the main portions 
would appear to have been left by the other 
Tung relatives to come into Dhanna Singh’s 
hands, It is noted in the pedigree table that 
most of the co-sharers of the village being 
in straitened circumstances absconded or ab- 
sented themselves out of theproprietary body. 
Sardar Dhanna Singh alone remained in pos- 
session of the entire land.” It would appear, 
therefore, clear that the village had been ac- 
quired practically in its entirety by Dhanna 
Singh in consequence of the abandonment of 
his relatives and collaterals. In regard to 
such land, it has been laid down in Natha 
è Singh v. Harnam Singh (1), that it should be 
considered ancestral, At page 88 of that judg- 
ment it is remarked :— Considering that 
this was a portion of the family ancestral 
holding, and fell to Sham Singh owing to its 
abandonment by a near relative, we think 
that this portion of the estate should be held 
to be governed as regards alienations by the 
same rule as that which applies to the part 
of the estate which is admittedly ancestral, 
Markus . We think that this particular lard is 
not removed from the category of ance ‘tral 
property merely because it came to $naam 


Singh owing to the abandonment thereof by a 
WI) 81 P. RB. 1894, 
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near relation rather than by simple inherit- 
ance.” These principles are in no way tra- 
versed in the judgment in Faqir v. Daulat 
(2), which is by a single Judge, the circum- 
stances in that case being quite different from 
those in this. We think, therefore, thatit must 
be presumed thatthe land in Dhanna Singh’s 
hands beforethe village was evacuated in order 
that Kaur Nau Nehal Singh might make a 
garden of it must be considered to have been 
then ancestral. It is impossible to differentiate 
between the portions which came from re- 


latives and co-sharers and the portion 
which may have in some instances been 
purchased. 


It appears, however, that Kaur Nau Nehal 
Singh about 50 years ago (7.e.,‘about 1842), 
caused the village to be evacuated for he 
intended planting a garden there. These are 
the words on this point in the pedigree table 
of 1892-1893. It does not appear how far 
this Intention was ever carried ouf, or 
whether the depopulation and evacuation 
went beyond the village site. Itappears that 
when Sardar Nau Nehal Singh wished to 
start his garden, Sardar Dhanna Singh start- 
ed another village site, abadi, on the lands of 
the hunting ground known as shikar gah aud 
that “abadi” remained as the village site of 
Tungbala, the old site which had been des- 
troyed or depopulated to make room for the 
garden being included as azul property in 
Amritsar, It does not appear whether Sardar 
Nau Nehal Singh ever intended to, or ever 
did, take up the cultivated lands of Tungbala 
which would have made a very large garden. 
The word used in connection with the garden 
is “Tamir” which suggests the idea that a 
walled and enclosed garden was intended. Tho 
idea was not carried out but the new abadi for 
Tungbala which Dhanna Singh had started re- 
mained as the abadi of Tungbala and the old 
one was incorporated in Amritsar. It 
does not appear whether or not Dhanna 
Singh was ever dispossessed of any part of the 
culturable lands; if he was, apparently, they 
were almost immediately restored intact. 
Some neighbouring villages were destroyed 
entirely to make the hunting ground of 
Maharajah Kharak Singh, but this was 
not the case with Tungbala, and we are 
unable to find from the record that there 
was any such confiscation and break of 


ownership in regard to Tungbala as would 
(2) 81 P., R. 1901, 
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bring the case within the purview of the 
ruling iù Rom Nandan Singh v. Janki 
Kaur (3). Even if the land was taken 
up by Sardar Nau Nehal Singh for a short 
period, which is by no means established, 
it appears to have heen restored intact, and 
there was no such break of continuity as 
to deprive the property of its ancestral 
character. We held, therefore, on a full 
consideration of all the facts disclosed by 
the record, that that part of the property 
must be classed as ancestral, 

This being so Thakar Singh clearly had 
the necessary locus stand? to contest the 
‘alienation and it can only be maintained in 
so far as it may be fornd to be for necessity, 
as regards the interests of the plaintiff. 
As regards Dyal Singh himself, of course, 
the matter appears to be at an end. The 
consideration for the sale of 7th May, 1834, 
(51 paper-book), is to be found in the agree- 
ments of 27th October, 1£91, (pages 32, 
36). We will consider these agreements 
separately. In the first with Man Singh, 
Kharak Singh and Harnam Singh, it 
is recited that Musammat Rajind Kaur 
has been making many alienation’, of which 
a list is given; Dyal Singh then goes on to 
say that he means to bring suits to 
contest those alienations, but cannot afford 
the expenses, which Man Singh, &c., agree 
to undertake. In lieu of these expenses Dyal 
Singh agreed to give Man Singh a 6/16th 
of all property for cancellation of the alien- 
ation of which a decree may be passed 
in lieu of their aid. The obligees were to 
bear all the expenses up tothe Chief Court, 
but plaintiff was bound to produce all the 
evidence, supply all materials and to prosecute 
every case, and be liable to a penalty of 
Rs. 5,000 for objecting to institute or 
neglecting to prosecute a case, but the obligees 
were to bear the expenses, but only to be 
liable to a penalty of Rs. 200 at most. 

In case any lawful amount was ordered to 
be paid by Court for cancellation of an 
alienation, the obligees were to pay aten anna 
share and Dyal Singh a six anna share. Dyal 
Singh, however, was to pay pleader’s fees, 
which were excluded from the expenses to be 
borne by the obligees. 

The suits were declaratory ones, not on 
ad valorem stamps and the expenses exclusive 
of pleader’s fees would be very small indeed 


(3) 29 0, 828; 7 0. W. N, 57. 
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Indeed the expenses actually incurred, 
setting aside the Rs. 3,100 to Gurdit Singh 
which was not paid in the prosecution on any 
suit, only appear to have amounted to the 
cost of stamp fees and registration Rs. 645, 
Rs, 249-4 for printing fees in the Chief Court 
which was recoverable from the: losing side, 
and the stamps on four declaration suits 
Rs. 44, Rs. 424 were charged for printing 
fees, but only Rs. 258 were expended and the 
balance was re-paid to Man Singh and others 
but has apparently never been given 
credit for. 

The amount, which the obligees engaged to 
spend under the agreement, therefore, was 
very smallindeed—a few hundred rupees at 
the most, the value of the property coming to 
them by the sale was admittedly over 
Rs. 20,000. The bargain was certainly an 
absolutely unconscionable one; actual risk the 
obligees ran hardly any, for the larger items 
were only disbursed without any element of 
risk at all. What was actually paid we will 
consider presently. The bargain iiself is 
clearly a monstrously unfair one, and obtained 
by unfair means. There was clearly no 
necessity for the alienation of this large area 
of valuable land for so small a consideration, 
and we shall only hold the transaction 
binding as regards plaintiff for such sums 
as may fairly be charged as necessary 
expenditure. 

The second agreement of the same date is 
of a different character, 6/16th of the lands 
to be obtained by suits involving very small 
expenditure and from their nature and the 
well-known authorities on the point almost 
certain of success, to three brothers, we find a 
third brother, a pleader of this Court, entering 
info another agreement to receive a farther 
3/16th. 

In this agreement alsoof 27th October, 
1891, Dyal Singh recites that he has engaged 
Babu Atar Singh, pleader of the Chief Court, 
to institute and conduct all necessary steps 
in all cases brought to cancel alienations made 
by Musammat Rajind Kaur. Then follows a 
list of these alienations, and an agreement to 
give the pleader 8/16th of all property 
obtained by the suits, and a covenant that no 
one else shall be employed in Babu Atar 
Singh’s place, In case of failure to fulfil any 
of the conditions Dyal Singh agreed to pay 
Rs. 5,CCO damages to the pleader. ; 

Tt would appear that for 8/16th Atar Singh 


Vol. vin 
THAKAR SINGH V. WHARAK SINGH, 


was undertaking a larger risk. really than 
was undertaken for 6/16th but it isto be 
presumed that being simply a pleader’s fee, 
it was better ¢o enter the smaller share in the 
agreements. 

The character of the agreement as regards 
the professional position of Babu Atar Singh 
we do not propose to discuss at this moment. 
We merely note that the value of the pro- 
perty taken by Babu Atar Singh under this 
agreement would have been something over 
Rs. 9,000. This is an agreement which 
clearly requires strict scrutiny, and we are 
not prepared to accept it as a necessity, which 
will bind the plaintiff. 

We now come to the deed of sale itself, 
dated 7th May 1894. It is tobe noted that 
this sale-deed is executed by Dyal Singh in 
favour of Babu Atar Singh ... 2 annas share, 


Do. Man Singh $ anna share, 
Do. Kharak Singh . 2 annas share, 
Do. Harnam Singh . 2 annas share, 
Do. Sewa Singh . 14 anna share, 


Surandra Singh and his 
brother, grandsons of Karam 


Singh 4 anna share, 





Total 103 

Surandra Singh and his Lrother shown as 
grandsons of Karam Singhare sons of Narain 
Das, D. J. It will be observed that instead 
ofa 9anna share as agreed, a 104 annas 
share has been taken that is, an additional 
13 anna share has been taken, for whick there 
is not even a pretence of consideration. The 
value of the property transferred is stated to 
be Rs. 28,643-12-0, and the consideration is 
recited in the first part of the deed, and ap- 
pears to consist in the prosecution of the 
suit in which the property sold was acquired 
and incertain petty services of a formal 
kind, which appear of a very doubtful 
nature. There is no evidence that any 
money -was spent in connection with Dyal 
Singh’s illness and the protection given 
from the supposed murderous intentions of 
Khushal Singh and others are of very little 
account. 

It is not easy to determine with ex- 
act mathematical accuracy the precise amount 
which can be charged as necessity, but hold- 
ing as we do, that the bargain was uncon- 
scionable, and that the land® was ancestral 
in great part, the onus of proving necessity 
was clearly on the defendants, 
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` Taking the items given at pages 94,95 of the 


paper-book, we think tho following may be 
fairly allowed as of necessity :— - 
Rs. A. P. 
Item No, 621— 
Rs. 100 fee to Ishar Das in kind 
and pay of guard over pe 
Singh . 825 0 0 
Printing charges in Chief Court... 249 4 0 
Rs. 424 were paid in bat the bal- 7 
ance was withdrawn’ by defen- 
dants ... .. 464 0 0 
Rs, A. P. 
Item No, 5381—- 
K. P. Roy , 100 0 0 
Munshi.. .. 12 0 0 
Rattigan’s fee 300 0 0 
Munshi Sahib Diyal 50 0 0 
Carriage hire 1123 0 
1,038 4 0 
Item No. 539— 
Fee and miscellaneous items . 555 0 0 


Item Rs. 552 for Rs. 239, was re- 

jected by the lower Court 

and no reason was shown for 

admitting itb. 

Item No, 589— 
Stamp on four declaratory suits... 46 0 0 
Out of Rs. 565, Rs. 150 for funeral 

expenses of Musammat Rajind 

Kaur . 150 0 0 
Fee to Ishar Das for costs .. 33 0 0 
Costs of buying out Musammaé 

Khem Kaur through Gurdit 








Singh 8,100 0 0 
Pleader’s fees . 500 0 0 
5 5,420 0 Q 

Stamp fee and registration on 
above 60 0 0 
5,489 0 0 


This last item requires some notice. After 
a decree had been obtained against Gurdit 
Singh, instead ofinstituting a suit against 
Musammat Khem Kaur, another donee, a 
compromise was cometo ana Rs. 3,100 was 
paid to her and she gave up her lands. We 
see no reason to doubt that this was a fair 
and equitable arrangement though not ne- 
cessary under the agreement and we think 
it is a fair charge on the land. We note 
that under the agreement Dyal Singh had 
this sum been paid by order of Court, woul] 
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have been liable for 6/16th. As an instance 
of how he was treated, he was charged 
_7/16th and made to give land in payment 
which is alleged to far exceed the value 
of his share. Be that. asit may, he agreed 
to the payment, and his son will benefit 
by it and as the money was actually paid, 
we think the sum should stand as a charge 
on the land. 

We find, therefore, that the sums actually 
expended which may be charged amount 
to Rs. 5,480. In addition to this’ a reason- 
able fee must be allowed to Atar Singh, 
and this we may pat at Rs. 500. The lower 
Court has only allowed Rs. 300, but valuable 
property was concerned and Atar Singh 
must have hada great deal to do with the 
cases. Seeing the unconscionable nature of 
the. bargain and the profits likely to accrue 
during Dyal Singh’s life-time, we do not think 
it necessary to allow anything further. It 
was urged that asregards Atar Singh the 
contract must be considered as void on the 
grounds of public policy. Itis not necessary 
to discuss this point at length now, but, 
it appears that the agreement was filed in 
the suit brought by Dyal tingh against 
Gurdit Singh as required by section 28 of 
the Legal Practitioners Act. Atar Singh is 
not shown to have advanced money for the 
furtherance of the suits, though he agreed 
to take a share of the profits of the litigation 
as his fee. No doubt, his brother advanced 
money for the litigation and the two agree- 
ments were executed together, and the tran- 
saction hasan unpleasant appearance, and was 
clearly reprehensible aud as regards its pro- 
fessional aspect will be dealt with separately. 

For the purposes of this suit, however, 
we consider the proper course to be to 
allow a reasonable sum for Atar Singh’s fee 

” as necessity. 5 4 

As regards the lands in’ suit, therefore, 
which originally and still belong to Tung- 
bala, wo hold that the defendants having 
failed to show which plots, if any, were 
acquired by purchase. 

For the reasons given above, the ` pro- 
perty is ancestral, and can only be charg- 
ed with sums found to be taken of neces- 
sity. As regards the houses in Amritsar, 
however, we think these have not been shown 
to be ancestral. The old site of Tungbala 
was not included inthe new village, or re- 
stored io if, but included in the Amritsar city, 
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and the houses there were not shown to have 
been in any sense ancestral. As regards 
these, therefore, we find that the plaintiff 
cannot contest their alienations. The value, 
however, must be considered in fixing the 
sum which is to remain as a charge upon the 
property. We have found above that the 
total sum to be charged as necessity is 
Rs. 5,480. The value of the houses, which 
defendants retain, must be deducted from this. 

This value is- given in the plaint as 
Rs. 8,509 and deducting this sum, which has 
not been attacked as incorrect by the other 
side, from Rs. 5,480, we decree that the alien- 
ation shall not affect plaintiff as regards the 
land and property included in Tungbala save 
in so far that a sum of Rs. 1,980 shall remain 
as a charge upon the land. The appeal and 
claim as regards the houses in Amritsar city 
only is dismissed. 

The appeal is, therefore, so far acezpted as 
noted above, and a decree will be passed ac- 
cordingly. 

Defendants-respondents will pay plaintiff- 
appellant’s costs throughout, 

Decree modthed. 


(s. 76 P. R. 1910; 112 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Arrear No. 1021 or 1909, 
July 9, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Scott-Smith. 
BALAK RAM—Pnhaintier— APPELLANT 


VETEUS > 


DADU—Derenpantr—Responpent. 

Specific Relief Act (I of 1877), s.41—Sale by minor 
—Misrepresentation as to age-—-Vendee acting in good 
faith-—Suit for possession by vendor—Refund of pur- 
chase money—Contract Act (IX of 1872), ss. 64, 65. 

The plaintiff, when within 89 days of being sut 
juris, sold some land to the defendant, who was not 
aware that the vendor was an infant but was deceived 
and acted in good faith. Subsequently, tho plaintiff 
sued for the possession of the land on the ground that 
sale was void owing to his minority at the time 
of sale: 

Held, that the plaintiff was bound, under seotion 
41 of the Specific Relief Act, to refund the purchase 
money before he could recover possession of the 
property sold, 

Datta Ram v. Vinayak, 28 B. 181; 5 Bom. L. R. 916, 
Mohori Bibee v. Darma Das Ghose, 30 O. 539; 5 Bom. 
L. R. 421; TO WON, 441; 80 I. A. L14 (P. CO), Jagan 
Nath Singh v. Lalta Parsad, 31 A. 21; 1 Ind. Cas. 562; 
5 A. L. J. G74; A. W. N. (1908) 276, relied upon. 

The fact that sections 64 and 65 of the Contract 
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Act do.not apply to the facts of a sale, does not exclude 
the application of section 41 of the Specific Rolisf Act 
and the rale of equity therein contained, 


Further appeal from the decree of Q. Q. 
Henriques, Esquire, Divisional Judge, Shahpur 
Division, dated the 21st July 1909. 

Mr. Nanak Chand, for the Appellant. 

Khwaja Kamal-ud-din, for the Respondent. 

Judgment.—the facts found by the 
lower appellate Court are that the plaintiff- 
appellant, when within 39 days of being sut 
juris, sold -some land for Rs. 400 to the 
defendant-respondent, who was not aware 
that the vendor was an infant but was 
deceived and acted in good faith. The lower 
appellate Court consequently made refund of 
the purchase-money within two months, a con- 
dition precedent to the decree, for possession 
of the land, passed by the Court of first 
instance in appellant’s favour. 

The suit was, in our opinion, for the 
cancellation of the sale-deed which was the 
purchaser’s title-deed. That deed, if left 
outstanding, would kave imperilled the pos- 
session which the vendor sought aud its 
cancellation was necessary to the success of 
the suit. 

The authorities cited are— 

1. Kampta Prasad v. Shev Gopal Lal (D), 
in which it was held that the mortgage 
entered into by an infant is not merely void- 
able, but void ab initio and that section 64 
and section 65 of the Contract Act apply only 


to contracts between competent parties and - 


ave not applicable to a case in which there 
is not, and could not have been, any contract 
at all: 

2. Datta Ram v. Vinayak (2), in which it 
was held that Mohor? Bibee v. Dharma Das 
Ghose (8) is authority for tha proposition 
that the circumstances of a particular case 
may be such that, having regard to section 41 
of the Specific Relief Act, the Court may, on 
adjudging the cancellation of an instrument, 
require the party to whom such relief is 
granted to make to the other any compen- 
sation which justice may require. 

3. Mohori Bibee v. Dharma Das Ghose (3), 
above cited, in which it was held that sections 
64 and 65 of the Contract Act being based 
on the existence of a contract between com- 


petent parties, is inapplicable to a case where 
(1) 26 A. 342; A. W. N. (1904) 40. 
(2) 28 B. 181; 5 Bom. L. R. 916. 
(3) 80 C. 539 (P. C.); 6 Bom. D. R. 421,70. W. N. 
44l; 801. A. 114. 
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there is not, and could nob have been, any 
contract at all, one party being a minor; and 
it was farther held that section 41 of the 
Specific Relief Act gave the Court discretion 
to make companusation by the successful party 
a condition of the decree. In the case before 
their Lordships the party who lent money to 
a Minor was aware of the minority and their 
Lordships saw no reason for interference with 
the Courts below, which exercised their 
discretion and declined to order compen- 
sation, 

4, Jagan Nath Singh v. Lalita Prasad (4), 
in which it was held that whether the 
doctrine of estoppel does or does not apply 
to a contract entered into by a minor, where 
persons, who are in fact under age, by false 
and fraudulent misrepresentation as to their 
age, induce others to purchase property from 
them, they are liable in equity to make resti- 
tution to the purchasers for the benefit they 
have obtained, before they can recover posses- 
sion of the property sold. 

On these authorities we have no hesitation 
in maintaining the decree of the lower appel- 
late Court. The fact that sections 64 and 65 
of the Contract Act do not apply to the facts 
before us does nob exclude the application 
of section 41 of the Specific Relief Act and 
the rule of equity therein contained. The 
appeal fails and is dismissed with costs. 


Appeal rejected, 
(4) BL A. 21; 1 Ind. Cus. 562;5 A. L, J. 674; A. W. 
N. (1908) 267. 


(s. c. 110 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
Seconp Civre A.PPBAL No. 1220 or 1908. 
July 28, 1910. 
Persent:—-Mr, Justice Shah Din and 
Mr. Justice Chevis. 
CHOKHA ano OTARRS—PLAINTIFFS— 
APPELLANTS 
versus 
FATEH MUHAMMAD AND OTHERS- 
DEFENDANTS,—- RESPONDENTS. 
Jurisdiction of Civil or Revenue Court—Suit by 
mortgagee for possession of mortgaged land in Civil Court 
where relation of landlord and tenant has been 
created-—Practice-—Punjab Tenancy Act (XVI of 1887), 
s. 100—Remedy where Financial Commissioner has al. 
ready decided to the contrary—Terms creating relation 
of landlord, and tenant—Construction of mortgage. 
deed. 
Where under the terms of a mortgage-deed of 

land, proprietary possession is transferred to the 
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mortgagee while the culbivating possession has been 
retained by the mortgagor, the relationship of landlord 
and tenant is created thereby between them. In 
order to place the mortgagor in the position of a 
tenant it is not necessary that there should have been 
a formal surrender of possession of property to tho 
mortgagee, and a re-transfer of it to the mortgagor, 
nor is it necessary that there should be two deeds or 
agreements, 

Buta Singh v. Kalu, 46 P. R. 1894, (F. B©, followed. 

Where the Financial Commissioner decides on re- 


vision thatthe relationship of landlord and tenant has, 


not been created between the mortgagee and the 
mortgagor and consequently dismisses the ejectment 
suit andthe Chief Court also disallows the mort- 
gagee’s claim for possession of the land holding the 
decision of the Financial Commissioner as erroneous, 
ib is both impracticable and illegal to proceed under 
the provisions of section 100 of the Punjab Tenancy 
Act, 1887. The only remedy left to the mortgagee 
in such a cage is to move the Financial Commissioner 
to review his order. 

Further appeal from the decree of the 
Divisional Judge, Ferozepore Division, dated 
8rd November, 1908, reversing the order of 
the District Judge, Ferozepore, dated 27th 
March, 1908, decreeing plaintiff’s claim. 

Mr. Shadi Lal, for the Appellants. 

Messrs. Harris and Balwant Raz, for the 


Respondents. 


Judgment.—The material facts of 
this case are briefly these. By a registered 
deed of mortgage, dated the 5th October 
1892, the defendants-respondents mortgaged 
with possession to the predecessorcein-interest 
of the plaintiffs-appellants five biswas 
of land situate in village Kabulshah in con- 
sideration of Rs. 5,780. The mortgage was 
one by way of conditional sale for a period 
of two years. By another deed of mortgage, 
dated the 17th August 1894, the same mort- 
gagors, with the exception of Jamil Khan, 
created an additional charge of Rs. 700, upon 
44 biswas of the same land in favour of 


Hira, the father of plaintiffs-appellants Nos. ` 


Lto4. This mortgage was also one by way 
of conditional sale and was for a period of one 
year. Though both the mortgages were with 
possession, as a matter of fact actual posses- 
sion of the mortgaged lands remained with the 
mortgagors and it is not denied that the mort- 
gagors have neither paid any portion of the 
mortgage-money nor any interest or munafa 
thereon, agreed to be paid under the mort- 
gages in question to the mortgagees. In 


1898, the mortgagees brought a suit for. 


possession in respect of 5 biswas of land on 
the basis of both the mortgage deeds, but the 
plaint was returned for amendment. They 


p f. . 
CASES. [1910 
however, did not amend the plaint but brought 
afresh suit in 1901 for possession of the” 
mortgaged land on the basis of the mort- 
- gage-deed of 1892 only, stating*they would 
bring a separate suit regarding the second 
mortgage-deed. This suit was ultimately 
dismissed by this Court in 1905 on the 
ground of want of service of the notice of 
foreclosure on one of the mortgagors. The 
mortgagees then brought two suits as land- 
lords for the ejectment of the mortgagors 
as tenants, in the Revenue Court, in 1908. 
Both the suits were decreed by the Assistant 
Collector, and appeals preferred by the mort- 
gagors to the Collector were dismissed. The 
Financial Commissioner, however, dismissed 
both the suits on the Revision side, on the 
ground that upon a true construction of the 
mortgage-deeds of 1892 and 1894, the rela- 
tion of landlords and tenants did nob exist 
between the mortgagees and the mortgagors, 
and that, therefore, the mortgagees had no 
right to sue for ejectment of the mortgagors 
in a Revenue Court. 

After the dismissal of their suits by the 
Financial Commissioner, the mortgagees 
brought the suit, out of which the present 
appeal has arisen; in the Civil Court in 1907, 
for possession of the mortgaged land. In the 
plaint they recited the terms of the deeds of 
1892 and 1894, and, after narrating briefly 
the history of the previous litigation between 
the parties, as summarised above, they alleg- 

„ed that the mortgagors have failed to pay 
the mortgage money and the interest and 
munafa due thereon, and that they were, 
therefore, entitled to obtain possession of the 
land as mortgagees. By way of answer to 
the plaint the defendants mortgagors pleaded 
inter alia, that the suit was bad for malti- 
fariousness; that it was barred by limitation 
that both the deeds of mortgage had been 
executed by them under undue influence; 
that full consideration had not passed to 
them ; and that under the terms of the deeds 
in question the plaintiffs as mortgagees were 
not entitled to oust them from possession. 

The first Court overruled all these pleas 
and decreed the claim but on appeal the 
learned Divisional Judge dismissed the suib 
holding (1) that it was bad for multifarious- 
ness, (2) that it was barred by section _ 
43, Civil Procedure Coda of 1882, (3) 
that it was barred by limitation against 
Jaimal Khan defendant, and (4) that in 
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any case the plaintiffs were -not entitled to 
obtain possession as mortgagees on the 
ground of breach of contract, the only remedy 
Zor any alleged breach of contract being fore- 
closure of the mortgage, which, however, was 
not available on accountof the foreclosure 
clause having been struck out by the Deputy 
Commissioner on the 6th June, 1906. 

The plaintiffs have preferred a further 
appeal to this Court, and on their behalf Mr. 
Shadi Lal had advanced several contentions 
controverting the findings of the learned 
Divisional Judge as set oub above. 

In the view, however, that we take of the 
case, it is unnecessary to consider and decide 
upon those contentions, as after hear- 
ing counsel on both sides we hold that, 
upon a true construction of the mort- 
gage deeds of 1892 and 1894, the relation 
of landlords and tenants exists between 
the mortgagees and the mortgagors, and it 
follows that the mortgagees cannot bring 
a suit in the Civil Court for the ejectment of 
the mortgagors from the mortgaged property 
as laid down in the Fall Bench decision of 
this Court—Bauta Singh v. Kalu (1),~in 
a suit by a mortgagee to obtain possession 
on the mortgaged land from the mortgagor, 
the questicn whether the suib is or is not a 
revenue suit depends upon whether the plain- 
tiffs’ claim involves that the defendant mort- 
gagor stands in regard to the plaintiff, mort- 
gagee, in the relation of the tenant to 
landlord. When there is a written instru- 
ment on which the claim is based, or to 
which the plaint refers, the instrument will 
need to be construed to discover the expressed 


-intention of the parties as to their consequent 


mutual position in respect of the possession 
of the mortgaged land. In order to decide, 
therefore, whether the plaintiffs in this case 
stand to the defendants in the relation of 
landlords to tenants, it is necessary to con- 
sider the terms of the mortgage deeds upon 
which the present suit is based. 

As has been noticed above, thedeed of 1892 
evidences a mortgage with possession by way 
of conditional sale for a period of two years, 
and the material stipulations embodied in 
that deed are briefly as follows :— 

l. That the mortgaged land shall remain 
in the possession of the mortgggees, but culti- 
vating possession thereof shall be retained by 
the mortgagors. ` 

(1) 46 P. R. 1694. 
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2. That in lieu of interest due on the 
mortgage money the mortgagors shall pay to 
the mortgagees Rs, 563-4 per year in lump 
sum on account of profits (munafa) out of the 
value of the produce. Inthe event of de- 
fault being made in the payment of the 
annual profits, the unpaid amount of the pro- 
fits shall be added to the principal mortgage- 
money and interest on the total amount shall 
be paid at the rate of Re. 0-18 0 per cent, 
per annum. ` 

3. That until full payment of the amount 
of the debt aforesaid, the mortgagors shall 
not alienate the mortgaged land to a third 
person by mortgage or sale, nor shall the 
land be let to any person for a period of 
more than two years. 

4, That in the event of the land not being 
redeemed within the stipulated period, it shall 
be considered as absolutely sold to the mort- 
gagees in lien of the principal mortgage- 
money and of the profits and interest that 
may remain unpaid. 

5. That profits and intorest shall also be 
paid for the year of grace. 

The mortgage of 1894 is also one with 
possession by way of conditional sale for a 
period of one year, the deed creating an addi- 
tional charge of Rs. 700 on 4 1/6 biswas ont 
of the 5 biswas which were mortgaged under 
the deed of 1892. The principal terms of the 
deed are these :— ` 

1. The possession of the mortgaged estate 
has been delivered to the mortgagee from the 
dato of the mortgage, but the mortgagors 
shall cultivate the same on behalf of the mort- 
gagee and pay the Government revenue and 
other expenses by way of sawaz. They (the 
mortgagors) shall also pay to the mortgagee 
a sum of Rs. 105 per year as profits 
(munafa), 

2. Theprincipal mortgage money, together 
with the amount of profits, shall be paid in 
one year. In default of such payment the 
mortgage shall become foreclosed in lieu of 
principal amount and the unpaid amount of 
the profits, 

3. lf the notice of foreclosure is not issued 
for more than one year the mortgagors shall, 
after the expiry of one year, pay interest on 
the unpaid profits at the rate of 1-4 per cent. 
per month. | 

Mr. Shadi Lal has contended on behalf of 
the appellants that the terms of the two 
deeds as set out above, taken as a whole, admit 
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of only one construction viz., that the pro- 
prietary possession of the mortgaged land 
was transferrad from the mortgagors to the 
mortgagees and that the mortgagors were 
allowed by the mortgagees to hold cultivating 
possession thereof under the latter on certain 
terms as tothe payment of munafu by way 
of rent. After giving our best consideration 
tothe language of the deeds in question and 
to the attendant circumstances, we think 
that the construction contended for is correct 
and we must hold that the parties stand to 
each other in the relation of landlords and 
tenants and that the present suit for eject- 
ment did not lie in a Civil Court. The Full 
Bench decision, cited above, [Buta Singh 
v. Kalu (1)], contains a full discus- 
sion of the principles upon which mort- 
gage-deeds, such as those upon which the 
present suit is based, should be construed 
with a view to determine the ques- 
tion whether or not the relation of landlord 
and tenant is created by them between the 
mortgagors and the mortgagees. Sir 
Meredyth Plowden in his judgment says— 

“When a mortgagor derives a title to 
cultivating possession of the mortgaged land 
froma mortgagee to whom the right of pro- 
prietary possession has been transferred by the 
mortgagor, the mortgagor holds the land under 
the mortgagee. Ontheotherhand, when bythe 
morigage the right of proprietary possession 
is agreed to be transferred to the mortgagee, 
without cultivating possession being retained 
by the mortgagor, and possession of the 
mortgaged land is, notwithstanding his con- 
tract, retained by the mortgagor so that the 
mortgagee is driven toa suit for entry, here 
upon these facts alone it cannot be 
said that the mortgagor holds the land 
under the mortgagee. He holds by no title 
derived from the mortgagee, and in reality is 
holding the land against him and not under 
him.” 

In another part of his judgment the same 
learned Judge draws a distinction between 
possession of a proprietary nalure (gabza-i- 
maltkana) and a mere cultivation pos- 
session (gabza-i-kasht), and observes :— 

“From the ambiguity involved in the mere 
word qabza, a doubt may arise in cases where 
possession is (expressly ox impliedly) to be 
retained by the mortgagor, whether the pos- 
session to be so retained is the normal pos- 
session of a proprietor or mere cultivating 
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possession, the right of proprietary possession 
being transferred to the mortgagee.” 

Roe, J., in his judgment says ik 

“Ib is not necessary to place the mortgagor 
in the position of a tenant that there should 
have been a formal surrender of possession 
of the property to the mortgagee, anda re- 
transfer of if to the mortgagor, nor is it 
necessary that there should be two separate 
deeds or agreements. Where there is a 
single deed or agreement, it is, I think, for 
the Oourt to say what, taking the deed 
or agreement as a whole, was the real 
position which the parties to it intended to 
create for themselves. We should not con- 
fine ourselves to the consideration of wheather 
there is an express assertion of the mort- 
gagee’s possession as such, or of the mort- 
gagor’s position being that of a tenant.” 

Interpreting in this way the agreement in 
this case, we find that the mortgagee is to be 
responsible for the land revenue and that the 
mortgagor, as a condition of retaining 
cultivaling possession, is to pay a certain 
portion annually as malikang, and that failure 
to do this will involve a forfeiture of the right 
to retain cultivating possession. I think 
that, in agreeing to these conditions, the 
mortgagor must be said to have agreed to 
hold his land under the mortgagee; or, in 
other words, to become his tenant.” 

Rivaz, J., similarly observes : 

“I perceive now that there may be cases, 
like the present, in which though the mort- 
gage recites that possession will remain with 
the mortgagor, the other provisions of the 
deed may lead to the irresistible inference 
that the proprietary possession has passed to 
the mortgagee, and that retained by the mort- 
gagor is the cultivating possession only, 
which in onesense has also passed to the 
mortgagee and been given back to the mort- 
gagor subject tothe payment of a malikana 
or reut. Where this occurs............ the 
mortgagor, in my opinion, holds under the 
mortgagee as effectually as if the mortgage 
deed had stipulated that possession be 
transferred to the mortgagee, and had been 
accompanied by a collateral lease under 
which the mortgagee let the land to the mort- 
gagor for cultivation upon terms specified, in- 
eluding...... payment of a sum as malikana, 
or rent.” 

Judging by the tests laid down in the 
above passnge, the relation created by the 
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deeds of 1892 and 1894 between the parties 
was, in our opinion, so far as regards posses» 
sion of the mortgaged property, that of land- 
lords and tenants and not merely that of mort- 
gagees and mortgagors, pure and simple. The 
main difficulty, in construing these deeds, has 
arisen from the fact that in both of them the 
two capacities filled by the mortgagees, viz., 
their capacity as mortgagees, who advanced 
the mortgage debt on the security of the 
mortgaged land, and their capacity as land- 
lords who agreed to cultivating possession of 
that land being retained by the mortgagors, 
have been mixed up, and as a consequence 
the provisions as to payment of munafa by 
way of rent for the use and occupation of the 
land by the mortgagors haye not been kept 
distinct from those relating to the payment of 
interest to the mortgagees. The difficulty 
was also felt by Mr. Justice Rivaz in the Full 
Bench case above referred to where he 
says :— 

“The difficulty I have hitherto felt (and 
this difficulty may, I fear, still often arise) 
is as to whether the payment exacted from 
the mortgagor, whois described as retaining 
possession, should be regarded as rent or 
merely as interest. We can only decide this 
question in each ease bya close attention to 
the terms of the deed and the facts of the 
particular case.” 

A close attention to the terms of the deeds 
of 1692 and 1894 and the facts of this case 
lead, in our opinion, to the conclusion that 
the proprietary possession of the mortgaged 
land was under those deeds transferred to the 
mortgagees, and that mera cultivating posses- 
sion thereof was retained by the mortgagora. 
What really happened was that instead of a 
mortgaged deed being executed by the 
mortgagors in favour of the mortgagees 
transferring possession of the mortgaged 
property to the latter and then taking back 
cultivating possession from them under a 
` collateral lease duly executed and registered, 
the parties agreed to embody both the con- 
tracts in one and the same deed, and in 
that deed they set ont all the terms agreed 
upon between them as regards the payment 
of the mortgage money within the stipulated 
period and the consequences of ,the non-pay- 
ment thereof, as also regarding the payment 
of the profits by way of rent and of interest 
payable upon the unpaid amount of profits. 
JE these two sets of stipulations had been 
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embodied in two separate deeds, the confusion 
that has arisen in this case would have been 
obviated, and the true nature of the relation 
between the parties would have been very 
clearly understood. The fact, however, that 
only one deed was executed between the 
parties instead of two deeds does not, as point- 
ed out by Mr. Justice Roe in the Full Bench 
case above cited, make any difference so far 
as the real intention of the parties as regards 
the creation of a definite kind of relationship 
between them is concerned; and we must 
gather that intention from the terms of each 
deed, read as a whole in the light of the par- 
ticulav'facts of the case. Reading the deeds 
of 1892 and 1894 in this way, we are convine- 
ed that the parties intended to create between 
themselves the relation of landlords and ten- 
ants, and nothing has transpired subsequently 
to the execution of those deeds to put an end to 
that relation. The plaint in the present suit, 
after setting forth the terms of the deeds in 
question and the history of the previous litiga- 
tion between the parties, ends, with a prayer 
that the plaintiffs be awarded possession of the 
land as mortgagees but there is no allegation 
inthe plainl to the effect that though the 
mortgage purported to be one with posses- 
sion as a matter of fact possession never 
passed to the mortgagees but was re- 
tained by the mortgagors, The plaint, 
therefore, in no way alleges facts which 
would negative the plain meaning of the 
language of the mortgage deeds, and wé hold 
that upon the allegations in the plaint, read 
with the termsof the mortgage deeds sued 
upon, the plaintiffs have no right to sue 
the defendants in a Civil Court for recovery 
of possession. 

The next question for consideration is ag 
to what order should be passed in this case. 
Mr. Shadi Lal has asked us to take action 
under section 100 (2) (3) of the Punjab 
Tenancy Act and to register the decree of 
the Divisional Judge in the Court of the 
Commissioner of Jullundhur, who, accord- 
ing to our view, would have had jurisdiction 
to give a decision in the case on appeal if 
the suit had been instituted in a Revenue 
Court. But we do not see our way to accede 
to this request. In the first place, wo have 
grave-doubts whether the provisions of the 
aforesaid section apply to a case like the pre- 
sent where the highest Revenue Court hav- 
ing held that the relation of landlords and 
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tenants did not exist between the parties, 
the plaintiffs were driven to institute their 
suit for possession in the Civil Court, and 
where ultimately this Court holds that the 
suit was cognizable by a Revenue Court. 
In the second place, even if section 100 of 
the Tenancy Act were held to apply to this 
case, and we were accordingly to register 


the decree of the Divisional Judge in the. 


Court of the Commissioner of Jullundhur, it 
is quite clear that as soon as an appeal is 
preferred from the Commissioner’s decree to 
the Financial Commissioner, the latter will 
have to dismiss the appeal on the ground 
that the suit was barred by the rule-of res 
judicuta under section 13 of the Old Civil 
Procedure Code or section 11 of the new 
Code by reason of the Financial Commis- 
sioner’s decision in the former suit between 
the same parties. The only course left open 
to us is to dismiss the plaintiff’s suit, as opon 
our view of the case, the parties stand to 
| each other inthe relation of landlords and 
tenants and the suit is not, cognizable by a 
Civil Court, and we order accordingly. It 
will ba open to the plaintiffs to apply to the 
Financial Commissioner for review of his 
predecessor's judgment, dated the 2nd 
` April, 1907, and if that officer agrees with 
our view of-the case, he may see fit to grant 
the review and to afford appropriate relief to 
the plaintiff. 
The appeal is dismissed with costs. 
Appeal dismissed. 





(s. c. 77 P. R. 1910; 108 P. W. R.1910.) 
PUNJAB CHIEF COURT. 
Civie Reviston No. 1582 or 1909. 
June 21, 1910. 
Present:—Mr. Justice Scott-Smith. 

Mr. MAIDEN—DBEFENDANT-—PETITIONER 
TETSUS 
BHONDU—P.atntivr— RESPONDENT. 

Set-off—Hquitable set-off—Civil Procedure Code (Act 
Y of 1908), O. VIII, R. 6, scope of. 

There are two kinds of set-off (1) statutory and (2) 
equitable. Statutory set-off can be claimed as of 
right under Order VIII, R. 6,’ Civil Procedure 
Code. But this provision of law is not exhaustive 
and does not take away any rights of equitable set-off 
which parties would have independent of it. 

Tf a washerman loses some of the articles giren to 
him to wash, his employer is entitled equitably to 
set-off the price of thoso articles, when paying him his 
wages, 
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GAYA DIN V. EMPEROR, 
Petition under section 25 of Act IX of 


‘1887, for revision of the order of Khwaja 


Tasadduq Husain, Judge, Small @ause Court, 
Delhi, dated the 8rd May 1909, 

Lala Chunt Lal, for the Petitioner. 

Judgment.—I do not consider that 
the Judge, Small Cause Court, was right in 
refusing to allow defendant to set-off the 
value of sheets short returned by the plain- 
tiff. Its reasons were that the price was not 
ascertained and the loss was denied by the 
plaintiff. 

So far as the latter point is concerned it 
depends upon evidence. 

With reference to the former, I have io 
remark that there are two kinds of set-off (1) 
statutory, and (2) equitable. Statutory set- 
off can be claimed as of right under Order VIII, 
Rule 6, Civil Procedure Code. I do not 
think the defendant could claim a set-off as 
of right, but this provision of the lawis not 
exhaustive and does not take away any rights 
of equitable set-off which parties would have 
independent of it. Such set-off shoald he 
allowed only where the Court deems it equit- 
able-to allow it. Surely ifa washerman 
loses some of the articles given to him to 
wash his employer is entitled equitably to 
set-off the price of those articles when paying 
him his wages. 

I hold that in the present case the defen- 
dant was equitably entitled to a set-off. 

I, therefore, allow the revision, set aside the 
decree of the Small Cause Court, and remand 
the case for re-decision after inquiry into 
defendant’s claim to a set-off. Costs in this 
Court to be costs in the case. Pleader’s fee 
ad valorem. 

Revision accepted, 





(s. c. 13 O. ©. 285.) 
OUDH JUDICIAL COMMISSIONER’ S 
COURT. 
CURIMINAL APPRAL No. 728 or 1908. 
October 14, 1908. 
Present:—Mr. Evans, A. J. C. and 
Mr. Piggott, A. J. ©. 
GAYA DIN AND ANOTHER— ACCUSRD 
VETSUS . 
EMPEROR—Prosecuror. 
Penal Code (Act XLV of 1860), ss. 216 A, 893 and 400 
— Gang of dacoits, belonging to, meaning of—Approver, 
evidence of~Corroboration of an approver, evidence 
necessary for. 
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A person cannot be said to belongto a gang of 
dacoits within the meaning of section 400, Indian 
Penal Code, in fespect of whom the Court is satisfied 
that his connection with the gang was limited and 
was always intended to be limited to a series of acts, 
none of which amounted either to dacoity or to 
abetment of dacoity, though they might bo punishable 
under section 216A of the Indian Penal Code, 

It is not necessary for aconviction under section 
400, Indian Penal Code, that the person convicted 
must have taken part in any one dacoity. 

Evidence, showing the actual participation by an 
accused in any given dacoity, is evidence both of his 
association with the gang and of his object in such 
association. 

Evidence, though not believed for the purpose 
‘of a conviction under section 895, Indian Penal Code, 
may yet be relied upou for the purpose of a conviction 
under section 400, Indian Penal Gode. 

A conviction under section 400, Indian Penal Code, 
cannot be considered bad in law merely because the 
evidence on the record would also havo justified 
conviction fora specific offence under section 395, 
Indian Penal Code. 

No conviction can be based on tho evidence of an 
approver without clear and independent corro- 
boration. 

Evidence in corroboration of the statement of an 
approver must be evidence tending to prove that the 
particular person to whom it relates was guilty of the 
offence charged; it is not sufficient that it shonid 
merely corroborate the general accuracy of the story 
told by the approver. 

Evidence dealing with facts ontside the knowledge 
of the approver would amount to a corroboration cf 
the approver’s statement, if it tends to prove the 
guilt of the particular accused with reference to the 
offence charged. 

Appeal against the order of H. G. Warbur- 
ton, Esquire, Sessions Judge, Lucknow, dated 
5th June, 1908. 

Messrs. F.G. D. Lincoln and F. 0. O'Neil, 
for the Appellants. f 

Mr. Percy Balland the Government Pleader, 
for the Crown? 

Judgment.—lIn this case seventy 
accused persons have been jointly tried on a 
charge of belonging to a gang of dacoits, under 
section 400 of the Indian Penal Code. One 
man Ghasi (No. 59) died in the course of the 
trial, another Jangi (No. 54) has been 
acquitted, and the remaining 68 persons have 
been convicted by the learned Sessions Judge. 


Their appeals are now before us. 
* * * * x # i 


This being the general history of the case, 
jt will now be ‘convenient to consider the 
rature of ihe offence made punishable by 
section 400 of the Indian Penal"Code and the 
sort of evidence necessary to establish the 
same. It goes without saying that the exist- 
ence of a gang of persons associated for the 
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purpose of habitually committing dacoity 
must first be established; but on this point 
the evidence is overwhelming and has never 
been contested in the course of the arguments 
addressed to us. 

The two questions which have been argued 
before us at considerable length are the 
meaning of the words “shall belong to a gang”? 
used in section 400, Indian Penal Code, and 
the sort of evidence necessary to establish the 
fact. Itis worth noticing at the outset that 
the framers of the Indian Penal Code have 
treated the offence of dacoity in a manner 
only to be paralleled by the provisions regard- 
ing offences against the State in Chapter VI 
of the said Code. It has been regarded as an 
offence so intrinsically dangerous that the 
Legislature has thoughtit necessary in dealing 
with it to override the distinction -ordinarily 
drawn between “attempt” and “preparation”. 
As inthe case of the offences dealt with by 
sections 121A and 122, Indian Penal Code, 
the accused is not allowed the benefit of the 
supposition that he might conceivably have 
changed his mind before proceeding to any 
overt act. Thus not only is assembling for 
the purpose of committing. dacoity made 
punishable by section 402, Indian Penal Code, 
but we have in section 399 a provision drafted 
in the broadest possible terms rendering liable 
to severe punishment, “whoever makes any 
preparation for committing dacoity’’. It is 
clear, therefore, that section 400, Indian Peral 
Code, now under consideration, forms part of 
a series of exceptionally stringent enactments 
intended to enable the law to cope with what 
it regards an exceptionally dangerous offence. 
It may fairly be inferred that enactments so 
stringent must be interpreted with some 
strictness, and that the Courts should avoid 
giving them any extension not clearly 
warranted by the words of the section itself, 
The learned Sessions Judge has in effect 
sought to extend the meaning of this section 
so as to include any series of acts amounting 
to the habitual harbouring of dacoits within 
the meaning of section 216A read with section 
916B of the Indian Penal Code. In this we 
are unable to follow him. In our opinion, the 
words “belong to a gang of persons associated 
for the purpose of habitually committing 
dacoity’’ must be read together and it must 
be proved in respect of each person charged 
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under this section that his association with 
- the rest was “for the purpose of habitually 
committing dacoity” along with them.’ The 
analogy, which the learned Sessions Judge 
seeks to draw from the circumstances of an 
army, fails, because workmen employed in an 
arsenal where rifles are made for an army and 
contractors who supply it with provisions 
certainly cannot be said to belong to such 
army. The question, whether a person whose 
association with a gang of dacoits was limited 
to the habitual commission of a series of acts 
each amounting to abetment of dacoity within 
the meaning of the definition in section 10? 
of the Indian Penal Code, while it was at the 
same time proved that he never at any time 
joined or intended to join in the actnal com- 
< mission of any single dacoity, may be left to 
be decided in the improbable event of its ever 
arising. It certainly does not arisein respect 
of any of the aceused now before us. All 
that we here lay down is that a person cannot 
be said to belong to a gang of dacoits within 
themeaning of section 400 of the Indian Penal 
Code in respect of whom the Court is satisfied 
that his connection with the gang waslimited, 
and was always intended to be limited, tna 
series of acts none of which amounted either 
to dacoity or to abetment of dacoity though 
they might be punishable under section 216A 
of the Indian Penal Code. For dealing with 
such an offender, the provisions of this last 
secticnappear to us amply sufficient. We 
were asked on behalf of the prosecution in the 
courseof the argument to say whether we 
intended to lay it down that, no accused per- 
son could be convicted under section 400 of 
the Indian Penal Code in the absence of 
credible evidence, of his having taken part in 
at least one dacoity; to this question we have 
no hesitation in replying that a person might 
be so convicted. Indeed, we are prepared to 
go further andsay that an accused person 
might very properly beconvicted under this 
section even though the Court was satisfied 
that henever had taken part inany one dacoity. 
“There can be little doubt that the primary 
intention of the Legislature in enacting the 
section now under discussion was that, in the 
event of a gang of armed dacoits being 
surprised and captured hy the police, there 
should arise a fair presumption that each one 
of them was punishable under section 400, 
lndian Penal Code, even though there might 
be some among the persons arrested in res- 
s 
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pect of whom no specific charge of dacoity 
could be satisfactorily proved. Moreover, it 
is quite conceivablé that a man who had heard 
of, and been attracted by, the fame of a 
notorious dacoit gang might have elected to > 
join them and throw in his lot with them on 
the very day on which they had the misfortune 
to fall into the hands of the police. Sach a 
person ex hypothest would never have taken 
part in any single dacoity, but he would, 
undoubtedly, be liable to conviction under 
the section we are now considering, if once 
the Court were satisfied that he had joined 
the gang for the purpose of habitually com- 
mitting dacoity along with them; direct 
evidence to this effect might easily be forth- 
coming from the statement of an approver or 
the fact might be inferred from the conduct 
of the accused at the time of his arrest, as for 
instance from his joining the others in resist- 
ing the police. This stutement of the law 
makes it easy for us to deal with ‘the para- 
doxical argument put forward on behalf of 
the defence to the effect that evidence in res- 
pect of any one of the accused showing his 


“actual participation in any given dacoity was 


actually irrelevant to a charge under section 
400, Indian Penal Code. This is certainly 
not the case; it is direct evidence at once of 
his association with the gang and of his 
object in such association. It was urged 
upon us that evidence of direct participation 
in single dacoities even if not actually in- 
admissible should yet be disregarded on the 
ground that if it was not believed for the 
purpose of a conviction under section 395 of 
the Indian Penal Code, neither should it be 
relied uponfor the purpose of a conviction 
ander section 400. The argument is ingenious, 
but it is plainly inadmissible. Another 
Important reason for the enactment of section 
400, Indian Penal Code, is, no doubt, to enable 
the prosecution to bring to bear upon a guilty 
person the effect of cumulative evidence. It 
is a matter of every day experience that in 
the course of a trial for dacoity a particular 
accused is only identified as having taken part 
inthe crime by one or perhaps two of the 
witnesses produced. The Court may see ro 
reason to distrust the good faith of such 
witness or witnesses, and yet may be of 
opinion that under the circumstances the 
possibility of mistake is so great as to 
render a conviction unsafe. Thatis ro reason 
whatever why the statement of such witness 
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or witnesses should not be taken into con- 
sideration in a trial under the present section, 
along with other evidence tending to prove 
habitual association on the part of the accus- 
ed with the persons proved to have commit- 
‘ted the particular dacoity in question. Nor 
does there appear to us any reason whatever 
for holding that a conviction under section 
400 of the Indian Penal Code should be con- 
sidered badin law merely because the evi- 
deace on the record wculd also have justified 
the conviction of a particular accused of a 
specific offence under section $95. Tt may 
well be left to the prosecution to take action 
against an accused person either under the one 
section or under the other as may appear best 
on a full consideration of all the circumstances: 
there seems no reason to apprehend any 
abuse of such discretion, the offence under 
section 400, being certainly the more difficult 
of the two to prove. 


(s. c. 79 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civiu Appeat No. 224 or 1909. 
June 20, 1910. 
Present:—Mr. Justice Ryves and Mr. Justice 
_ Scott-Smith, 
Masammat AS KAUR—P.aintire — 
APPELLANT 
TENSUS 
SAWAN SINGH AND oruers—Derenpants 
— RESPONDENTS. 
Custom—Marriage—Karewa marriage between a Jat 
and a Kori woman—Succession as widow. 
A chadar anddazi or kavewa marriage of a Jat with 
a Kori woman is valid by custom, and the Kori widow 


of a Jat is entitled to possession of his property as 
his widow. 


Further appeal from the decree of M. L, 


Waring, Esquire, Divisional Judge, Jullundur - 


Division, dated the 10th December 1908. 

Pandit Sheo Narain, for the Appellant. 

Mr. Sunder Das, for the Respondents. 

Judgment.—tThe facts of this case 
are given sufficiently in the judgment of the 
first Court. 

The only question at issue is whether Mu- 
sammat As Kaur was the lawful wife of Natha 
Singh. If she was, then she is entitled to 
possession of his. property as his widow. 

The first Court foundthat she had been 
married to Natha Singh by Aarewa cere- 
mony and decreed her claim. i 
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The learned Divisional Judge held that the 
evidence about performance of any ceremony 
was unreliable, and that there was no evi- 
dence that plaintiff had been treated by Natha 
Singh as his wife. He also stated that 
plaintiff wasa Kori (a sweeper or chamar 
apparently) and could not lawfully marry a 
Jat. He accordingly accepted the appeal 
and dismissed the plaintiff's claim. She 
has filed a further appeal to this Court. 

There are a good many witnesses to the al- 
leged chadar andazi, including Bhagwan Singh, 
lambardar. The first Court, which heard 
them giving evidence, was the best judge 
of their reliability. They do notall appear 
to be interested, and we cannot see any good 
reason for rejecting their evidence which the 
first Court accepted. 

The agreements executed by Prabhu. Dial 
who brought the plaintiff from Karachi and 
by plaintiff herself show that she was being 
made over to. Natha Singh for the purpose 
of being married to him by chadar andai. 
Jats do procure women in this way and it 
is prima facie more likely that the customary 
marriage by karewa took place between 
Natha Singh and Musammat As Kaur than 
that the Jatter lived as concubine of the for- 
mer. 

We do not think much reliance should be 
placed on the evidence of Chajju, Brahman, 
whe naturally supporty the Jats against a 
helpless woman. We hold that Natha Singh 
married Musammat As Kaur by karewa. 

As to Musammat As Kaur being a Chamar, 
whom Natha Singh could not legally marry 
according tothe custom of the Jats, we 
find that no such plea was raised in the 
first Court and no issue was drawn. 


- Defendants pleaded that she was of a low 


caste, but not of a caste with a member of 
which a Jat could not marry. 

We are not, as at present advised, at all 
convinced that a marriage between a Jat 
and a Kori or Koli woman would be illegal, 


In Ibbetson’s Settlement Report, Volume T, 
page 659, Koris are said to be a tribe of 
Chamars whose headquarters are in Oudh; 
it is stated, however, that they rarely work 
in leather but are employed as grass-cutters, 
weavers, grooms, etc. 


In the Census of India, 1901, ethnographie 


appendices by Risley, at page, 168 the Kolis 
are shown as a sub-division of Chamais who 
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are Hindu weavers, grooms, and field 
labourers. 


In Bhattacharya’s Hindu Castes and Sects 
the Koris, ab page 274, are described as a 
clean Sudra caste from wh2se hands Brahmans 
will take drinking water. 

What we gather from these authorities 
is that the Kolis are rot Chamars by profes- 
sion, though they may bea sub-division of 
that tribe. The Jats are not members of the 
twice born castes themselves, and are by no 
means particular as to the woman with whom 
they contract karewa unions, they are Sud- 
ras, and we do not see any reason for holding 
that the marriage of a Jat with a Koli would 
be invalid by custom, and we are strengthened, 
in our view, by the noteworthy fact that de- 
fendants never raised any plea as to the 
legality of plaintifi’s marriage, if any took 
place with Natha Singh. 

We, therefore, accept the appeal and setting 
aside the order of the lower appellate Court 
restore that of the first Court with costs 
throughout in favour of the plaintiff against 
~ defendants. 

Appeal allowed. 


(s.c.13 O. C. 241.) 
OUDH JUDICIAL COMMISSLONER’S 
COURT, 
Szconn Civit Appasy No. 91 or 1910. 
July 6, 1910. 

Present: —Mr. Piggott, A. J. ©. 
KAMTA PRASAD—-PLAINTHE 
versus 
SEWAK RAM AND oTHERS—~Derenpants, 

Registration—Agreement, registration of which is 
compulsory, embodied in a petition of compromise— 
Agreement conferring right of pre-emption—Compronrise 
filed before a Revenue Court: 

An agreement conferring a right of pre-emp- 
tion, the registration of which is compulsory, is 
not exempted from the operaiion of the Registration 
Jaw, on account of its being embodied in a petition of 
compromise filed in a mutation proceeding before a 
Revenue Court. 

Matadin Das YV. Lal Raghuraj Singh, 4 O.C. 78; Kashi 
Kunbi v. Sumer Kunbi, 32 A. 206;7 A. L.J. 206; 5 
Ind. Cas. 234 arid Bindeshuri Singh v. Pandit Balraj 
Sahai, 10 O. ©. 49, referred to. 

Appeal against the decree of A. Sabona- 
diere, Esquire, District Judge, Hardoi, dated 
llth February, 1910, reversing the decree 
of Saiyad Ahmad Husain, Sub- Judge, Hardoi, 
dated 18th March, 1909. 

Mr, Makhan Dal, for the Appellant. 
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Mr. Gokaran Nath, for the Respondent. 

Judgment.—tThis was essentially a 
suit for pre-emption. The plaintiff alleged 
that the first defendant had executed in 
favour of the remaining defendants a lease, 
whereas by special contract between the parties 
the plaintiff had a right of pre-emption inres- 
pect of any transfer of any sort or kind, 
including leases, which might be made by 
the first defendant. This right, the plaintiff 
based upon two documents; one was an agree- 
ment on stamped paper, dated October Ist, 
1906, not registered, and the other was a 
compromise, dated August 27th, 1906, pre- 
sented before a Revenue Court, which was 
engaged in determining certain questions of 
mutation about which the plaintiff and the 
other members of his family were at issues. 
As regards the stamped agreement, the lower 
appellate Court has come to the conclusion 
that this document was actually executed 
after the date of the lease now sought to be 
impeached. This is a finding which cannot 
be contested in second appeal, and there is no 
necessity for me to discuss that document 
further. As regards the compromise there 
are two difficulties in the plaintiffs way. 
The clause conferring a right of pre-emption 
upon the parties concerned in this agreement 
refers expressly to transfers such as sales 
or mortgages. I am of opinion that an 
agreement of this nature must, in any case, be 
construed strictly, and that it is not possible 
to interpret the words of this document as 
conferring a right of pre-emption either in 
respect of leases generally or in respect of 
the particular lease which forms the basis of 
this suit. In the second place I have no 
doubt that an agreement of this nature would 
require to be registered, and that the fact of 
its being embodied in a petition such as that 
of August 27th, 1906, would not exempt ib 
from the operation of the Registration law. 
On this point I refer to Matadin Das v. Dal 
Raghuraj Singh (1), and to a recent ruling of 
the Allahabad High Court in Kashi Kunbi v. 
Sumer Kunbi (2). Another plea taken on 
behalf of the plaintiff-appellant is that the 
lower appellato Court was wrong in not 
causing the representatives of the first defen- 
dant (the lessor) to be brought on the record 
after the sail defendant had died. This 


point seems to be concluded by the raling of - 


(1) 40. C. 78. . 
(2) 32 A. 206; 7 A. L. J 206;5 Ind, Cas, 284, 
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this Court in Bindeshurd Singh v. Pandit 
Balraj Sahat (3), I do not think the lessor 
was a necessary party in this case. T accord- 
ingly dismiss this appeal with costs. 


Appeal dismissed. 
` (8) 10 O, C. 49. 


aan amana 


(s. c. 80 P. R. 1910.) 
PUNJAB CHIEF COURT. 
Fiırsr Cryin Arreau No. 324 or 1909. 
July 9, 1910. 
Present:—Sir Arthur Reid, Kr., Chief Justice 
and Mr. Justice Scott-Smith. 
HANWANTA —PLAINTIFF-— APPELLANT 


VErSUS 
AKBAR KHAN AND otaers—Dernxpants— 
RESPONDENTS. 


Bahi accouni—Proof, nature of—Corrodoration— 
Evidence Act (I of 1872), s. 34. 

Entries in plaintiff’s account book, which is rogular 
in form according to the custom in the part of the 
country to which the parties belong, corroborated by 
plaintif’s own statement on solemn affirmation, 
should be held as proved when a great many of the 
items are admitted and there is no reason to think 
why afew fictitious items should have been inter- 
spersed in an otherwise true account. 


Further appeal from the decree of 0. Q. 
Henriques, Esquire, Additional Divisional 
Judge, Ferozepore Division, dated the 26th 
Noveniber 1908. 

Messrs. Lal Chand and Lachmi Narain, 
for the Appellant. 

Messrs. Duni Chand and: Coop2r, for the 
Respondents, 

Judgment.—tThis was a suit for 
Rs. 2,400 due on a book account. The facts 
are fully stated in the judgment of the first 
Court. Dealings were not denied: in fact 
defendants, at one time or another, admitted 
a great many of the items of account. Certain 
items amounting to Rs. 286 were disallowed 
by the first Court as having been neither 
admitted nor proved. There was also a 
dispute about the amount of grain paid and 
in particular in regard to items Nos. 2 and 3, 
which are as follows :— 

265 maunds 13 seers wheat paid on Har 
9th, Sambat 1961. 

266 maunds wheat paid on Jeth Sudi 10th, 
Sambat 1961, 


These dates correspond respectively with 
22nd and 28rd June 1904 and” are not 
identical as thought by thelearned Divisional 
Judge. Plaintiff explained that these two 
items of payment were really one and the 


INDIAN CASES. 


1011 


same, (see ground 4 of his appeal in the 
lower appellate Court), but both the Courts 
below have concurred in disbelieving him. 

The first Court deducted the value of 
this 266 maunds of wheat, and adding 
Rs. 400 on account of interest at 2 per cent. 
per mensem decreed Rs. 992. 

Both parties appealed to the Divisional 
Judge. That officer held that the plaintiff's 
account book was unreliable and on this 
ground alone accepted defendants’ appeal and 
dismissed the suit in toto. 

Plaintiff has filed a further appeal to this 
Court, After hearing arguments and going 
carefully through the record we find ourselves 
in general agreement with the first Court. 

We have checked the items of debt and 
find that they amount to Rs. 1,390-4-0 as 
stated by the first Court in its judgment 
and not to Rs. 1,433-9-0 as shown in the 
plaint. 

Tke following items were disallowed by the 
first Court :— 


Rs. a p. 

No. 25 . 25 0 0 
» 26 .. 24 0 0 
» 27 . 45 0 0 
„ 36 ... 62 12 0 
» 38 . 47 4 0 
41 . 34 0 0 


The appellant’s Sdvocate gives up the first 
three of these items, accepting the  firss 
Court’s reasons for disallowing them, so we 
need not refer to them further. 

The other three items were disallowed, 
because they were not admitted by defendants 
and no specific evidence was adduced in 
regard to them. 

It cannot, however, be said that there is 
no evidence in regard to them; there are the 
entries in plaintiff's account book which, 
according to the report of the Commissioner, 
is correct and regular according to village 
custom in the part of the country to which 
parties belong. There is also plaintiff’s own 
statement on solemn affirmation that the 
account is correct. 

We see no reason why three fictitious 
items should have been interspersed in an 
otherwise true account, and we think those 
in question must be held to have been 
sufficiently proved. 

As regards the two items of payment of - 
265 maunds, 18 seers and 266 maunds of 
wheat referred to above, we have the 


. 
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concurrent finding of the Jower Courts, and 
this is in‘ accordance with the entries in 
plaintiff's own bahi. Itis easy for him to 
say that there was only one payment, the 
second entry having been made after 
weighment. If these entries had referred to 
only one payment, we think the fact would 
have been made clear by some explanatory 
note entered in the account book. The 
word basale, which appears just before the 
second item, is very suspicious. 

We accept the plaintiff's bahi as sub- 
stantially correct, and this being so, we 
cannot go against the plain meaning of 
entries which are favourable tothe defendants. 

We do not consider that the learned 
Divisional Judge disposed of the case in a 
satisfactory manner. He should, at least, 
have endeavoured to ascertain, taking all the 
evidence and defendants’ admissions into 
consideration, what really was due. 

Rupees 597-4-0 was the principal found 
due by the first Court which added Rs. 400 


as interest for three years at 2 per cent. per. 


430 


mensem, but calculation shews that Rs. 
is the correct interest. 


The following sums should, therefore, be 
added to that decreed by the first Court :— 





Rs. a p. 
“On account of mistake in in- 
terest 30 0 0 
On account of 3 items disallow- 
ed . 142 0 0 
On account of interest on same 106 8 0 
Total wa 278 8 0 


We accept the appeal, and, reversing ‘the 
order of the lower appellate Court give 
plaintiff a decree for Rs. 1,270-8-0 and costs 


in proportion against the defendants in the’ 


first Court and in this Court. 
In the lower appellate Court the parties 
will bear their own costs. 
Appeal allowed. 


INDIAN ‘CASES, 


[1910 


(s. c. 18 0.0. 248.) 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL Arrear No. 198 or 1909. 
July 29, 1910. 
Present:—Mr, Evans, J.C.. and 
Mr. Lindsay, A. J. O. 
HIRA LAL—Accusep 
versus 
EMPEROR—Prosecotor. 

Evidence Act (I of 1872), s. 830—Approver’s evidence, 
corroboration necessary for--~Accomplice—Confession of 
accused—Penal Code (Act XLV of 1860), s. 400— 
Gang of dacoits, belonging to. ` 

The evidence of an approver cannot by itself be 
accepted as sufficient proot of the guilt of an accused. 
It must be corroborated by evidence independent of 
accomplices. 

A confession duly made at any time by one of 
several accused persons who are under trial jointly 
for the same offence can be taken into consideration 
under section 80 of the Evidence Act, but the value 
of such a confession as evidence is very small and 
does not constitute legally sufficient corroboration 
of the testimony of an approver either as io the 
corpus delicti or the identity of the person affected. 

The term “belong” in section 400, Indian Penal 
Code, implies something more than the idea of casual 
association; it involves the notion of continuity and 
indicates a more or less intimate connection with a 
body of persons extending over a period of time 
sufficiently long to warrant tho inference that the 
person affected has identified himself with a band, 
the common purpose of whichis the habitual com- 
mission of dacoity. 

Appeal against the order of the Additional 
Sessions Judge, Gonda, at Bahraich, dated 
28th March, 1910, 

Mr. Ali Ausat, for the Appellant. 

Mr. H. 8. Gupta and the Government 


Pleader, for the Crown. 


Judgment.—tThese appeals, nineteen 
in number, have arisen out of a case in which 
twenty-two persons were committed for 
trial to the Court of the Additional Sessians 
Judge of Gonda (at Bahraich) on a charge 
under section 400, Indian Penal Code. 
The appellants whose cases are now before 
the Court, were convicted and sentenced to. 
various terms of imprisonment ard the three 
remaining accused were acquitted. The 
period covered by the charge was one of two 
years (1908 and 1909) and the case for the. 
prosecution was that during the period in 
question, the accused belonged toa gang of 
persons associated together for the purpose 
of habitually committing dacoity, 

Before we enter upon a discussion of the 


case of each of these appellants, itis desirs 
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able to refer briefly tothe nature of the 
evidence produced by the prosecution in the 
Court below, @nd to explain shortly the 
principles which ought to be observed in 
dealing with that evidence. 

First, as to the nature of the evidence, the 
principal statement incriminating the accused 
is that of the approver Matai. Besides this we 
have confessions (wholly or partially retract- 
ed) of three of the accused in the case, 
namely, Badlu, Parsan and Raghubar. The 
confessions of these persons were in some 
instances made in the course of proceedings 
in cases prior to the one which has given 
rise to these appeals. This evidence may all 
be conveniently described as accomplice 
testimony. We have next the statements of 
a number of’ witnesses who were present at 
the commission of each of the six dacoities 
previously referred to. Some of these wit- 
nesses have sworn to having seen some of 
the accused actually taking part in one or 
other of these dacoities. Then we have 
the statements of close on sixty witnesses 
who depose to the fact of association. Many 
of these have been able to fix, with more 
or less precision, the time at which they 
saw together the various persons they name 
or identify; they speak of having seen 
these persons together shortly before one or 
other of the dacoities. Others are unable 
to specify any particular time; they can only 
depose to having seen some of the accused 
together at various times in the numerous 
jungles, which are situated within the area 
which was .the scene of the gang’s operations. 
Some of these witnesses refer to an occasion 
in December, 1908, when Swb-Inspector 
Asghar Ali made an attempt to arrest one of 
the accused Hira Lal, and was assaulted 
®y a number of the accused with the object 
of preventing Hira Lal’s arrest. Lastly, we 
have the statements of several witnesses who 
saw several of the accused in the company 
of the approver Matai at a mela in a place 
called Mahadewa in May, 1909, that is short- 
ly after the commission of the last of the 
series of dacoities, the Pokhra dacoity, which 
took place on the 24th April, 1909. 

Next, as to the manner in which this evi- 
dence should be dealt with. We have already 
pointed out that the evidence of the approver 
Matai cannot by itself be accepted as sufficient 
proof of the guilt of any of the accused. 
Being the evidence of an accomplice, it must, 
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in order tobe used, be corroborated by in- 
dependent evidence. The learned Sessions 
Judge while he has not disregarded the neces- 
sity for this corroboration has in some in- 
stances treated the confessions and statements 
of three of the accused as strong corrobora- 
tive evidence cf the statement of the approver. 
Some of the confessions reliedon were made 
on former occasions. This fact, however, 
does not, as has been suggested, prevent their 
being taken into consideration under section 
30 of the Evidence Act. It has been ruled 
that a confession duly made at any time by 
one of several accused persons who are under 
trial jointly for the same offence can be 
takeninto consideration under section 30 [Im- 
peratriæ v. Tanya valad Shivan (1)] and con- 
fessions of this kind were accepted as evi- 
dence by this Court in Criminal Appeal No. 
292 of 1909, decided on the 23rd September 
1909. But while confessions may be taken 
into consideration as evidence, their value 
as evidence is very small and they do not 
constitute a legally sufficient corroboration of 
the testimony of an approver either as to 
the corput delicti or the identity of the per- 
sons affected. The corroboration of an ac- 
complice’stestimony must be furnished by evi- 
dence which is independent of accomplices. 
It follows that the statement of Matai can- 
not be relied on except in so far as it is 
supported by evidence other than the con- 
fessions of three of the co-accused. 

In dealing with the evidence against each 
particular accused, much stress has been laid 
upon a certain passage in the decision of this 
Court in (Criminal Appeal No. 728 of 1908), 
Gaya Din v. Emperor (2). The passage is as 
below:— 

“It is quite conceivable that a man who 
had heard of, and been attracted by, the 
fame of a notorious dacoit gang might have 
elected to join them and throw in his lot 
with them on the very day on which they 
had the misfortune to fall into the hands of 
the police. Such a person ex hypothest would 
never have taken part in any single dacoity, 
but he would, undoubtedly, be liable to con- 
viction under the section we are now con- 
sidering if once the Court’were satisfied that 
he had joined the gang for the purpose of 
habitually committing dacoity along with 
them; direct evidence to this effect might 

(1) 14 Indian Jurist N, S. 516. 

(2) 13 0. ©. 235; 7 Ind. Cas. 1006. 
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easily be forthcoming from the statement of 
an approver or the fact might be inferred 
from the conduct of the accused at the time 
of his arrest as for instance from his joining 
the others in resisting the police.” | 

It has been urged before us that in ac- 
cordance with the view of the law expressed 
in this passage a single instance of association 
with a gang, if established, is a sufficient 
proof of such a connection asis implied by 
the word “ belong” in section 400 of the 
Indian Penal Code; but we are of opinion 
that the passage in question cannot be treated 
as an authority for « proposition of such 
general import. The term “belong” implies 
something more than the idea of casual as- 
sociation; it involves the notion of continuity 
and indicates a more or less intimate con- 
nection with a body of persons, extending 
over a period of time sufficiently long to 
warrant-the inference that the person affected 
has, so to speak, thrown in his lot with the 
others—that he has, in short, identified him- 
self with a band, the common purpose of 
which is the habitual commission of dacoiby. 
In the passage just referred to it is pointed 
out that in the exbreme case of a person 
who has attached himself to a gang im- 
mediately before the capture of the members 
composing it, it would still be necessary to 
satisfy the Court that such person had so be- 
come attached with the intention of devoting 
himself to the habitual commission of dacoity. 
Proof of such intention, however derived, 
would be essential to a conviction, under sec- 
tion 400 of the Indian Penal Code and the 
intention could not be presumed from the 
mere fact, that the person in question was in 
the company of members of the gang at the 
moment of their arrest, a # 


. (sc. 81 P. R. 1910.) 
PUNJAB CHIEF COURT. 
First Civin Appuat No. 1008 or 1909, 
April 22, 1910. 

Preseni:—Sir Arthur Reid, Kr., Chief Judge. 
MIR HAZAR KHAN AND otHers— 
DEFENDANTS— APPELLANTS 
Versus 
SAWAN ALI—Ptamtivr—Responpent, 

Damages, measure of—Breach of contract-—Stipulated 
compensation— Contract Act (IX of 1872), s. "4. 

in cases in which, ea-necessitate rei, it is impossible 
to fix the exact amount of damages actually resulting 
from a breach of contract, Courts of equity do not 
interfere with the contract of the parties, who, in 
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anticipation of the breach, have stipulated that a 
fixed sum should be regarded as the measure of 
compensation to be paid by tho pgrson violating the 
contract. 

In such cases the Courts will not exercise the 
powers, conferred by section 74 of the Contract Act, 
of reducing the contract damages. 

Nait Ram v. Shib Dat, 5 A. 288; Lord Elphinstone 
v. Monkland Iron and Coal Co., L.R. LL A. C. 332 at p. 
846; 85 W. R. 17, followed. 


Further appeal from the decrea of Major 
B. O. Roe, Divisional Judge, Multan Division, 
dated the 18th May 1909. : 

Mr, Beechey, for the Appellants. 

Bhagat Govind Das, for the Respondent. 


Judgment.—The pleas argued 
were— f 
‘ (1) that the compensation decreed for 


damage done, and the damage, decreed for 
failure to give plaintiff-respondent possession, 
Were excessive ; 

(2) that it had been proved by theevidence 
of Lala Rang Ram, Revenue Officer, that 
appellants were allowed two months from the 
18th August 1905 for the purpose of housing 
themselves on the other side of the canal, 
and that the respondent prevented their 
housing themselves within the fixed period, 
by inducing a Criminal Court to restrain 
them from building near his land ; 

(3) that Muhib Khan, girdawar kanungo, 
and Gurbakhsh Rai, pufwart, proved that on 
the 2nd December 1905, possession of the 
ganana premises had been delivered to the 
respondent and that the appellants said 
that the respondent could break the lock of 
the door of the rest of the house and take 
possession as they had nothing to do with it; 

(4) that Rang Ram deposed that the 
parties expressly agreed that they would 
refer to arbitration or oath any dispute, 
before going into Court. à 

These pleas have, in my opnion, no force. 

The suit was filed about ten days after 
tha respondent obtained possession, and the 
lower appellate Court was, in my opinion, 
justified in accepting the estimate of the 
District Judge, who inspected -the premises 
of the damage done. 

The parties fixed Rs. 10 per diem’ as 
damages payable by the appellants to thé 
respondent for failure to deliver possession. 

I concur with the Courts below in holding 
that the respondent was kept out of 
possession for 46 days and was, in no way, 
responsible for beingkept out. The premises 
other than the zananu were in the possession 
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of the appellants, or of their tenant, and the 
respondent cold not take possession forcibly. 
In Natt Ram v. Shib Dat(1), it was held that 
in cases in which, ea-necessifate ret, it is impos- 
sible to fix the exact amount of damages 
actually resulting from a breach to contract, 
Courts of Equity do not interfere with the 
contract of the parties who, in anticipation 
of the breach, have stipulated that a fixed 
sum shonld be regarded as the measure of com- 
pensation to be paid by the person violating 
the contract. _Thejudgment of Lord Fitz- 
gerald in Lord Elphinstone v. Monkland 
Iron and Coal O., (2), is also in point. 
In such cases the Courts will not exercise the 
power, conferred by section 74 of the Contract 
Aci, of reducing the contract damages. The 
present is eminently a case for the appli- 
cation of this rule. Itis impossible to fix 
the actual damages consequenton the appel- 
lant’s failure, and the cross-objection on this 
point must be allowed by increasing the sum 
decreed as damages for failure to deliver 
possession from Rs. 230 to Rs. 460, being 
Rs. 10 per diem for 46 days. 

T am not satisfied that the parties agreed 

to submit all disputes to arbitration or oath. 
- This condition does nob appear on the 
mutilated contract deed,and Rang Ram, 
who deposed to it, may have been thinking of 
the agreement to submit the value of the 
house to the oath of the appellant Mir Hazir. 
Iam not satisfied that the respondent was in 
any way responsible for the mutilation of the 
contract deed, or that the appellants ever 
called on the respondent to submit the matters 
dispute to arbitration or oath. 

The grounds taken in appeal and the cross- 
objection, except as to the damages for failure 
to deliver possession, have no force. 

The appeal is dismissed with costs and the 
sum decreed as damages is increased by 
Tis. 23) (two hundred and thirty). 


Appeal dismissed. 
(2) 5 A. 288, 


(2) L. R, 11 A. C. 332 at p. 346; 35 W. R. 17. 
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(s. c. 18 0. C. 248.) 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MISOELLANGOUS Civiu APPRAL No. 35 or 1910. 
Angust 5, 1910. 
Present: —Mr. Evans, O. J. ©., and 
Mr. Lindsay, O. A. J. ©. 
INDAR KUAR—-DEFENDANT 
versus 
Thakur BALDEO BAKHSH AND ANOTRER— 
PLAINTIFFS. 
Civil Procedure Code (Act V of 1908), O. XLIII, R. 1 
(w) and O. XLVII, R. 7—Review—Appeat against order 


granting review, ground of-—Appeal on merits against 
the final order passed on review. 

An appeal against an order granting a review can 
bo made on tho specific grounds mentioned in 
Order XLVIT, Rule 7, Civil Procedure Code, and no 
others. ‘Cho right of appeal granted under Order 
XLII, Rale 1 (w) isaright of appeal subject to the 
restrictions set forth in Order XLVII, Rule 7. 


There is no right of appeal upon the merits against 
the final order passed on review. ` 


Appeal against the order of Subordinate 
Judge, Tahsil Biswan, District Sitapur, dated 
16th May, 1910. 

Babu Basudev Lal and Pandit Gokaran Nath 
Misra, for the Appellant. 

Mr. F. Lincoln, for the Respondent No. 1. 

Babu Béesheshwar Nath, for the Respondent 
No, 2. 


Judgment. 


Evans, 9. J. C.—This is an appeal against 
an order of the Subordinate Judge of Tahsil 
Biswan under which he granted a review of 
judgment of his former order with respect 
to a specie issue in a case and after hearing 
the parties upon the merits he passed an 
order contrary to, and in substitution of, his 
former order. The appeal purports to be put 
in under section 104, read with Order XLII, 
Rule 1 (w), of the Code of Civil Procedure. 
An objection is taken on behalf of the ras- 
pondents that no appeal lies. In order to 
understand the objection so taken it is 
necessary to seb forth the several stages 
through which an application for review 
passes. The first stage is an ex parte appli- 
cation under Order XLVII, Rule 1. If in the 
opinion of the Court there is no sufficient 
ground for review, the application will be 
rejected under Order XLVI, Rule 4 (1), and 
the case is closed at this stage. The 
second stage is arrived ab when the Court is 
of opinion that the review should be grant- 
ed. Then the other side is called on to 
show cause why the review should not be 
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granted (Order XLVII, Rule 4(2)). Ifcause 
is shown then the application is dismissed 
and the case ends. ‘he third stage is 
reached if no cause is shown and a re- 
view is granted. The granting of the re- 
view means that the former order is set aside 
and the case re-heard on the merits. In 
this particular case all the three stages 
wore gone through and the final order passed 
on review was substituted for the order 
with respect to which the review was grant- 
ed. These three stages are quite distinct, 
although as a matter of practice they are 
frequently combined before the Courts and 
this practice may lead to confusion. Now the 
objection taken by Mr. Lincoln on behalf 
of the respondents is this. Under Order 
XLVII, Rule 7 (1), the order granting an ap- 
plication may be objected to only upon cer- 
tain specified grounds, namely, (a) because 
the application is not made to the Judge 
who passed the decree or order (Order XLVI, 
Rale (2)); (b) because the provisions of 
Order XLVII, Rule 4, were not complied with. 
The provisions of Order XLVII, Rule 4, are 
that no application should be granted on 
the ground of discovery of new matter ete., 
which the applicant alleges was not within 
his knowledge when the decree was pass- 
ed, without strict proof of such allegation; 
(c) because the application was granted 
beyond the period of limitation prescribed 
therefor without sufficient cause. Accord- 
ing to the provisions of Rule 7 such ob- 
jection may be taken ab once by an ap- 
peal from the order granting the applica- 
tion or may be delayed until the appeal from 
the final decree or order is disposed of. It is 
contended that Order XLVII, Rule 7, distinct- 
ly lays down that an appeal against an order 
granting review can only be taken upon 
these specific grounds and no others. There 
ig no provision in the Code granting a 
right of appeal upon the merits against an 
order which has been passed in review. 
The contention taken by Mr. Lincoln is 
certainly supported by the rulings under 
the Code of Civil Procedure of 1882. These 
are rulings of the Bombay, Calcutta and the 
Allahabad High Courts and they are referr- 
ed to at page 1333 of Amir Ali and Wood- 
roffe’s Commentary on Act V of 1998. Tf, 
therefore, there were no difference between 
the provisions of the old Code of Civil 
Procedure and the present one I wou . 
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hold that the matter is beyond controversy. 
It is conceded that the present appeal is 
not based upon any of the grounds noted 
in Order XLVII, Rule 7, but is practically an 
appeal upon the merits. But the appellant 
contends that ander Order XLII, Rule 1 (w), 
she has an unqualified right of appeal 
from an order granting an application for. 
review. I am not prepared to accept this 
contention. In the first place it appears to 
me that the only right of appeal allowed 
is a right of appeal against an order grant- 
ing an application for review. No right ot 
appeal is granted under this particular 
order against the final order passed on re- 
view and unless the final order is a decree 
or order appealable under any other section 
of the Code it must be assumed that no 
right of appeal exists against that order. 
The right of appeal against an order grant- 
ing an application for review appears clearly 
to be an appeal referred to in Order XLVI, 
Rule 7, thatis to say, it is. an appeal which 
takes the form ofan objection against an- 
order granting an application and an appeal 
of this nature is subject to the restrictions 
set forth inthat rule, thab is to say, the’ 
appeal can only question the legality of the 
procedure taken by the Judge before he 
granted the review. No right of appeal 
is granted against the final order passed 
ou the merits in substitution of the original 
order set aside on review and it is 
quite obvious that this is the only logical 
conclusion which can be arrived at, other- 
wise the result would bein many cases that 
an order, which was in this inception a non- 
appealable order, might, if passed upon re- 
view in substitution of a former order, become 
appealable. I am satisfied that this was 
never the intention of the legislature. I hold 
that the right of appeal granted under Order 
XLIII, Rule 1 (w) is a right ofappeal subject 
to the restrictions set forth in Order XLVII, 
Rule 7. 

For the foregoing reasons, I would allow this 
objection and dismiss the appeal with costs. 

r Lindsay, 0, A, J, C.—I concur. 

Appeal dismissed, 
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(s. c. 82 P. R. 1910.) 
PUNJAB CHIEF COURT. 
M ISGELLANEOUS Cryin APPLIGATION No, 162 
or 1910. 
July 15, 1910. 

Present:—Mr. Justice Chevis. 
Sardarnt BHAGWAN KAUR—Ptamtirr— 
PETITIONER 
versus 
Rant HARNAM KAUR-—~Derexpanr— 
RESPONDENT. 

Stay of evecution—Dismissal of judgment-debtor’s 
suit—Appeal—Power of appellate Court to order stay 
of first decree—Civil Procedure Code (Act V of 1908), 
s. 151, O. KAI, R. 29, O. XLI, R. 5-~--Code not eahaustrve. 

The Code of Civil Procedure is not exhaustive. 
Where there is no express section in the Code providing 
for the passing of a particular order, it does not 
follow that the order cannot be passed. 

An appellate Court has, generally speaking, as 
full powers as the original Court. In the absence of, 
any express provision to the contrary, the appellato 
Court can do, while the appeal is pending, what tho 
original Court could do while the suit was pending 
before ib. 

Where the case of a petitioner for stay of execution 
of æ decree is not met by Order KAT, R. 29, Civil Pro- 
cedure Code, the appellate Court has, under section 
151, power to stay execution pending the appeal. 

A judgment-debtor brought a suit against the decree- 
holder and execution of the decree was stayed pending 
decision of the suit. The suit was dismissed but an 
appeal from the order of dismissal was preferred: 

Held, that the appellate Court had power to stay 
execution of the original decree pending decision of 
appeal. 

Guest v. McGregor, 41 P. R. 1904; 59 P. L. R. 1904, 
not applied. 

Application under Order XLI, Rule 5, of 
the Civil Procedure Code, 1908, for stay of 
execution proceedings pending the decision of 
the appeal. 

Mr. Muhammad Shafi, for the Petitioner. 

Mr. Shadi Lal, for the Respondent. 

Order.—tThe petitioner, Rani Bhagwan 
Kaur, seeks for stay of execution of the 
decree of 4th July 1907. By order of this 
Court now published as Bhagwan Kaur v. 
Gajindar Singh (1), -execution was stayed 
pending decision of the suit brought by the 
judgment-debtor, Rani Bhagwan Kaur, 
against the decree-holder. That suit has 
now been decided, Rani Bhagwan Kaur's 
suit being dismissed with. costs. An appeal 
from this order of dismissal has been pre- 
sented to this Court and admitted. Rani 
Bhagwan Kaur now prays that execution 
of the decree of 4th JWMy 1907 may be 
stayed pending decision of the appeal. 

Mr. Shadi Lal, for respondent, relying 

(1) 180 P, R. 1908, : 


. 
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on Guest v. McGregor (2), urges that execution 
cannot be stayed by this Court, as it. cannot 
be said that any suit is now pending in any 
Court against the holder of a decree of such 
Court, It certainly seems tome that Order 
XXI, Rule 29, does not meet the petitioner's 
case, as the suit has now reached the appellate 
stage and is pending in this Court, whereas 
the decree of 4th July 1907 is not a decree 
of this Court. With the reasoning adopted 
in Guest v. McGregor (2),I have no desire 
to find fault, but since Guest v. McGrego: (2) 
was pronounced, the new Civil Procedure 
Code of 1908 has come into force, and 
section 151 of the new Code has now to be 
considered. That section lays down that 
nothing in the Code shall be deemed to limit 
the inherent powers of the Court to make such 
orders as may be necessary for the ends of 
justice. This seems to me to emphasize 
the view which has been expressed in certain 
former judgments—Hukam Chand Boid v. 
Kamalanand Singh (8), see remarks on 
pages 930-932 as to the Code not being 
exhaustive. It does not follow that an order 
cannot be passed simply because there is no 
express section in the Code providing for 
the passing of such an order. But Mr. 
Shadi Lal urges that where a parti- 
cular matter, such as stay of execution of a 
decree pending decision of further litiga- 
tion between the judgment-debtor and decree- 
holder has been provided for, those pro- 
visions must be taken to be exhaustive and 
cannot be extended. I do not think this 
necessarily follows. Ifa section of the Code 
were to provide a cartain time within which 
an act might be done, I think the necessary 
implication would be that the act might not 
ba done beyond that time. But I do not 
think that Order XXI, Rule 29, prohibits 
anything by implication. An appellate 
Court has, generally speaking, as full 
powers as the Original Court, and I 
take it that in the absence of any express 
provision to the contrary the appellate 
Court can do now, while the appeal is pend- 
ing, what the Original Court could do while 
the suit was pending before it. I do not 
think it can be said that the dismissal of the 
suit in the first Court warrants any pre- 
sumption that the appeal will be unsuccessful, 
I hold that though the case isnot provided for 


(2) 4L P. R, 1904; 59 P. L, R. 1904. 
(3) 33 ©. 927; 3 C. L. J. 67. 
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by Order XXI, Rule 29 (equivalent to section 
243 of the old Civil Procedure Code), section 
151 meets the case and that I have power 
to stay execution pending the appeal. 

As to whether this isa casein which execu- 
tion should be stayed, I need only refer to 
the reasons for stay of execution given in 
Bhagwan Kaur v. Gajindar Singh (1). Those 
reasons still seem to me to have force. 
Without prejudicing the appeal inany way I 
can safely say that the suit has not yet 
been threshed out on its merits. 

But counsel for petitioner is quite con- 
tent that execution shall not be stayed 
except as regards residence. I, therefore so 
far modify my interim order staying execu- 
tion as to reduce it toone staying execution 
only so far as possession of the house, in which 
the petitioner at present resides, is concerned 

No order as to costs on this application. 

Order modified. 





(s. o. 18 O. ©. 251.) 

OUDE. JUDICIAL COMMISSIONER’ S 
i COURT. 

Secoxp Civiu Arrear No, 25 or 1910. 
August 9, 1910. 
Present:—Mr. Evans, O. J. C., and 
Mr. Lindsay, O. A. J. ©. 
Musammat MAHARAJI—Derenpant— 
APPELLANT 
VETSUL 
Musammat DARY AI—PLAINTIFF 
— RESPONDENT. 

Owah Rent Act (XXII of 1886), s. 108, cl. (15)— 
“Estate” meaning of— Suits for profits between under- 
proprietors—Jurisdiction of Rent Courts. 

The term “ Estate”, as used in section 108, clause 
(15) of the Oudh Rent Act, is wide enough to include 
an under-proprietary tenure and consequently suits 
for profits between under-proprietors lio in the 
Rent Courts under the provisions of this section. 


Appeal against the decree of the District 
Judge of Fyzabad, dated 6th January, 1910, 
upholding the decree ofthe Assistant Collector, 
Fyzabad, dated 27th September, 1910. 

Babus Jiban Krishna Banerji and Bipin 
Chandra Chatterji, for the Appellant, 

Babu Girja Saran Lal, for the Respondent. 

Judgment. —The appellant in this 
case, Musammut Maharaji, was defendant in 
the Court of first instance ina suit brought 


by Musammat Daryai to recover Rs. 124 odd, ` 


being the profits of an & annas share in a 
Dehdari tenure, claimed to be due for the 
years 1313, 1314 and 1315 F. The defence 
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set up was to the effect that the plaintiff had - 
no share in the tenure in question, having 
transferred her interest by deed @f gift to one 
Sheo Narain. <A further plea was taken to 
the effect that the Revenue Court had no 
jurisdiction to entertain the suit under the 
provisions of section 108 clause (15) of the 


.Oudh Rent Act (XXII of 1886) inasmuch as 


the under-proprietary tenure, out of which 
the profits issued did not constitute an 
“estate” within the meaning of that section, 
The first Court decreed ‘ the claim and the 
decree was affirmed on appeal by the District 
Judge. 

The question of jurisdiction has been raised 
again in appeal to this Court, and as it is one 
of some importance, it was referred for 
decision toa Bench. The first point, there- 
fore, which arises for 
whether a suit of this nature will lie in a 
Rent Court under the provisions of section 
108 clause (15) of the Oudh Rent Act. The 
term “estate” is nowhere defined in the Oudh 
Rent Act, and the learned pleader for the 
appellant has asked the Court to adopt the 
definition given in the explanation to section 7 
clause v. (d) of the Court Fees Act (VII of 
1870) according to which “estate” means any 
land subject to the payment of revenue, for 
which a separate engagement has been exe- 
cuted, or which, in the absence of such an 
engagement, has been separately assessed to 
revenue, This definition, it will be observed, 
corresponds closely with the definition of the 
term mahal as given in the Land Revenne 
Act (U. P. Act III of 1901). it is admitted 
in the present case that this Dehdard tenure 
is not assessed to revenue. At any rate it is 
clear that no revenue is paid by the holder 
of the tenure. In support of his contention, 
the learred counsel for the appellant refers 
to the case of Thakar Bakhsh and another v. 
Bhagwandin and others (1). He relies, in 
particular, on the following passage to be 
found at page 220 of the report:— 

“The correct rule, I take, to be this that in 


`a suit for the settlement of accounts under 


section 108 clause (15), Oudh Rent Act, all 
the co-sharers in the estate (whether itbea - 
mahal, thok, patiti or other sub-division of a 
mahal or village) to which the suit relates 
and in respect- @f which accounts are to be 
settled must be joined as parties to the suit 


` either as plaintiffs or as defendants,” 


(4) 10, ©. 218, 


determination, is . ` 
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This, it is urged, isa judicial decision on 
ihe meaning of the word “estate” as used in 
section 108, clause (15), declaring that 

estate” is the same thing as mehal and 
ought to be accepted as binding. Reference 
is also made to the case of Ram Dayal v. 
Megu Lal (2) in which the expression “estate” 
as used in section 265 of the then Civil 
Proceduro Code was held not to include 
isolated plots of land, which fall short of 
being the share of aco-sharer of a mahal, 
This latter case does not appear to be much 
in point in deciding what meaning should 
be attributed to the term “estate” as used in 
the Oudh Rent Act. The former case does, 
to a certain extent, support the argument for 
the appellant, but the point now under 
discussion was not raised there. The ques- 
tion in that case was the manner in which 
suits for profits under section 108 clause (15) 
of the Oudh Rent Act should be framed, 
and it appears to have been ‘assumed rather 
than decided that “estate” and “ mahal” are 
convertible terms. 

The term “ estate” isto be found in several 
sections of the Oudh Rent Act, but it would 
be impossible to hold that it is capable of any 
definite and uniform meaning in those sec- 
tions. 
appears to include an area in which under- 
proprietary rights may beheld. Insection 18 
we find the word “estate” used in conjunction 
with the expression “revenue paying” from 
which it may be inferred that there are 

‘estates which are not revenue paying. In 
section 30 the expression appears to be used 
in a general sense as meaning Jand which the 
landlord can let oat for rent. In section 125 
“estate” probably means a revenue paying 
estate. In section 137 (a) it is laid down 


that the plaint in a suit must contain parti- ` 


-culars of the name of the village or estate ete. 
Here it is dificult to assign any precise 
meaning to the word “estate”, but in practice 
for the purposes of this section, the word is 
treated as the equivalent of mahal. In the 
case of under-proprietors, their interests are 
not infrequently referred to in the Act as 
“tenures” and, having regard to the defini- 
tion of the term “under-proprietor”, this is 
perhaps the correct expression to nse. Look- 
ing, however, at the scheme of the Act, the 
intention appears to have been that a suit 
like the present: between two co-sharers in 
(2) 6 A. 452, 
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an area in which they both hold rights a 
under-proprietors, should be brought in the 
Revenue Courts. Section 67 (a) of the Oudh 
Rent Act goes to show that there may be 
distribution of under-proprietary as well ag 
proprietary profits; and when the Act clearly 
provides that suits for profits as between 
proprietors are to be dealt with by the 
Revenue Courts, it may very well be conclud- 
ed that suits of a similar nature between 
under-proprietors were intended to be dealt 
with in the same way. We think that the 
term “estate” as used in section 108 clause 
(15) of the Rent Act is wide enough to 
include an under-proprietary tenure; and that 
consequently suits for profits between under- 
proprietors do lie in the Rent Courts under 
the provisions of this section. — 
% pA DA ki % Me 

We allow this appeal, and setting aside 
the decree of the lower appellate Court, we 
direct that the plaintiff’s claim be dismissed. 
The defendant will get her costs in all three 
Courts. 


Appeal allowed, 


(s. c. 18 0. C. 255. 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 

First Cryin Appeau No. 50 or 1910. 
August 1, 1910. 
Present:——Mr, Lindsay, A. J. C. 
KASIM HASAN KHAN—Puarntire 

; Versus 

BATUL BIBI AND oraurs—Derenpanrts, 

Muhammadan Law—Acknowledgment of paternity, 
when sufficient to confer status of legitimacy. 

An acknowledgment of paternity made by a 
Muhammadan is not in all cases sufficient to establish 
the fact that the person so acknowledged is of 
legitimate descent. In every caso the- question is 
whether or not the acknowledgor at the time of 
making the acknowledgment intended to confer upon 
the person whom he acknowledges as his son the 
status of legitimacy. 

Abdul Razak v. Aga Mahamed, 21 C. 666; 
21 I. A. 56; Ashrufooddowalah v. Hyder Hossein, 11 M. 
I. A. 94577 W. R. (P.C.) 1; Rawnak Baksh Khan y, 
Roshan Zaman Khan, 9 O. ©. 246, referred to 

Appeal against the decree of the Subordi- 
nate Judge, Lucknow, dated -23th February, 
1910, 

Mr. Nizamuddin Hasan, for the Appellant. 

Mr, Mumtaz Husain, for the Respondents, 
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Judgment.—tThis is a first appeal 
from a decree of the Subordinate Judge of 
Lucknow, dismissing the suit of the plaintiff- 
appellant Kasim Hasan Khanfor the recovery 
of certain property to which he claimed to 
be entitled as being the legitimate son of 
Abdul Ghaffar Khan, deceased. 
defendant in the suit was Musammat Batul 
Bibi, a sister of Abdul Ghaffar Khan; others 
of the defendants are her children; another 
defendant was Musammat Amina Begam, 
who is the wife of the plaintiff and to 
whom a portion of the property left by Abdul 
Ghaffar Khan had been transferred by 
gift by Musammat Aulia Begam, a daughter 
of Abdul Ghaffar Khan.. The other defen- 
dant in the suit was a transferee from 
Musammat Amina Begam. 

The main defence set up was that the 
defendant was not the legitimate son of the 
deceased Abdul Ghaffar Khan.. Ib was 
pleaded that the plaintiff was the son of a 
prostitute named Phania, and it was asserted 
that, as far as was known, the father of the 
plaintiff was a person by the name of 
Rahim Kakhsh. The learned Subordinate 
Judge dismissed the suit, being of opinion 
that the plaintif had failed to establish his 
allegation that he was the legitimate son of 
Abdul Ghaffar Khan. 

Only two points 
appeal, namely :— 

(1) that the judgment and decree of the 
lower Court should be set aside on the ground 
that the plaintiff was not afforded sufficient 
opportunity of producing evidence in support 
of hiscase; and (2) that in any event the 
evidence led by the plaintiff is sufficient in 
law to establish the fact of his legitimacy. 

se * * z p 


have been argued in 


The second question for disposal relates 
to the effect of the documentary evidence 
which the plaintiff filed before the, Court 
below. It is argued that this evidence 
establishes the fact that the plaintiff was 
duly acknowledged by Abdul Ghaffar Khan 
to be his son, and it is claimed that under 
the Muhammadan Law the acknowledgment 
referred to is sufficient to establish beyond 
controversy the fact that the plaintiff is 
Abdul Ghaffar Khan’s legitimate offspring. 
It cannot be denied that the plaintiff has 
produced some evidence to show that the 
deceased Abdul Ghaffar Khan admitted the 
plaintiff to be his son, I am referred in the 
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first instance to Exhibit No. 11 which is a 
certified copy of an application made by 
Abdul Ghaffar Khan on the 14th, of June, 
1897, in which he states that he had gifted a 
5 annas 4 pies share in Mauza Alupor to 
Kasim Hasan Khan whom he describes as 
his son (pisar). Wxhibit No. 12 is a certified 
copy of a statement made by Abdul Ghaffar 
Khan in the course of these mutation 
proceedings in which he stated that he. had 
transferred the share in question to his son, 
Kasim Hasan Khan, by a deéd of gift dated 
Sthof June, 1897. In the course of the 
statement he deposed that he had been 
twice married and that of the first wife the 
only issue alive was his daughter, Mzsammat 
Aulia Begam. He declared that Kasim 
Hasan Khan, was the sole issue of his second 
marriage. The third document referred to is 
Exhibit 6 which is a certified copy of the 
deposition given by Musımmat Aulia Begam 
now deceased in a suit between the plaintiff 
Kasim Hasan Khan, and the deceased, Abdul 
Ghaffar Khan. In that deposition are to be 
found certain statements made by Aulia 
Begam to the effect that her father had 
recognized Kasim Hassan Khan as his 
legitimate son. It is objected, however, that 
the statement of Aulia Begam‘ is not 
admissible in evidence under the provisions 
of section 32, (5) of the Indian Evidence Act. 
It is quite certain that no statement of Aulia 
Begam herself could amount toan acknowledg- 
ment which would be sufficient under 
Muhammadan Law to establish the legitimacy 
of the plaintiff. Itis quite clear, moreover, 
that at the time when Aulia Begam made 
the statement, the question now in dispute, 
namely, whether Kasim Hasan Khan was 
the legitimate son of Abdul Ghaffar Khan, 
had already arisen. Abdul Ghaffar Khan, 
after executing the deed of gift in favour of 
the plaintiff broughta suit for the cancella- 
tion of the deed and in the course of those 
proceedings he asserted that Kasim Hasan 
Khan was not his legitimate offspring at all 
and that a statement to the contrary con- 
tained in the deed of gift had been inserted 
by fraud. In these circumstances, I think, 
the objection to the admission of this deposi- 
tion of Aulia Begam is valid one. In any 
event it would ngt carry the case of the 
plaintiff any further than is established by 
the admissions already referred to. The 
contention then is that these admissions 
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made by Abdul Ghaffar Khan are conclusive. 
For the respondent it is argued that these 
admissions cannot.be deemed to settle the 
question of the plaintiff's legitimacy. It is 
pointed out, and there is ample evidence on 


the record to support the argument, that in 


spite of the admissions already referred to 
Abdul Ghaffar Khan had on other occasions 
repudiated the plaintiff as his son. The law 
as settled is that an acknowledgment of 
paternity made by a Mahomedan is not in 
all cases sufficient to establish the fact that 
the person so acknowledged is of legitimate 
descent. In all cases the question is whe- 
ther or not the acknowledgor at the time of 
making the acknowledgment intended to 
confer upon the person whom he acknowledges 
as his son the status of legitimacy, In this 
connection reference is made to a ruling of 
their Lordships of the Privy Council reported 
in Abdul Razak v. Aga Mahomed (1). In that 
case which followed a previous ruling of the 
Privy Council in Ashrufooddowlah v. Hyder 
Hoosten Khan (2) it was held that a mere ad- 
mission of paternity which was nob intended 
to have the serious effect of conferring the 
status of Jegitimacy could not amoant te an 
acknowledgmentin the sense in which that 
expression is ‘used in the Muhammadan Law. I 
may also refer toa reported ruling of this 
Court in Raunak Bakhsh Khan v. Reshan 
Zaman Khan (8), in which one of the learned 
Judges of this Court expressed his opinion to 
the effect that it would be a great calamity if 
Courts were bound to hold that a person was a 
legitimate son merely because on a solitary 
occasion his father referred to him as his son. 
In the present case the evidence on record 
goes to show that the gift of the property 
made by the deceased Abdul Ghaffar Khan 
to the plaintiff in 1897 was made out of spite 
because of a quarrel which Abdul Ghaffar 
Khan had had with his own nephew to 
whom he had previously gifted a portion of 
the property. In the deed of gift executed 
on the 18th of April, 1888, in favour of his 
nephew Abdul Hamid Khan, Abdul 
Ghaffar Khan expressly stated that he had 
no male offspring alive. Again in the 
written statement which Abdul Ghaffar 
Khan filed by way of reply to the suit 
brought by Kasim Hasat Khan to enforce 
- (1) 21 Č. 666; 21 J. A. 56, 


(2) 11 M. 1. A.94,7 W. R. (P. C) L 
(8) 9 O. O. 246, 
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the deed of gift executed in his favour in 
1897, Abdul Ghaffar Khan asserted that the 
plaintiff (that is Kasim Hasan Khan) was 
not his son at all but that he was the son 
of a public woman. Taking into considera- 
tion all the facts which are disclosed by the 
documentary evidence on the record it 
seems to me to be impossible to hold that the 
admissions on which the plaintiff relies 
constitute him a legitimate son of Abdul 
Ghaffar Khan. There is every reason to 
suppose that these admissions were mado 
not with the intent of conferring the status 
of a legitimate son upon the plaintiff but 
rather with the object of supporting a 
transfer of property intended to defeat the 
rights of nephews of Abdul Ghaffar Khau, 
who were his nearest male relations and with 
whom he seems to have quarrelled, It may 
be mentioned here that after the decease 
of Abdul Ghaffar Khan, the plaintiff assisted 
Musammaét Aulia Begam in getting mutation 
in respect of the immovable property which 
Abdul Ghaffar Khan left. There are on 
record certified copies of six applications 
which were presented by Kasim Hasan 
Khan on behalf of Aulia Begam praying that 
mutation might be madein her name. It is 
also proved that mutation in respect of the 
property left by Abdul Ghaffar Khan, was 
made in favour both of Aulia Begam and 
Batul Bibi on the 6th of August, 1904, 
from which it is quite clear that Kasim 
Hasan Khan made no attempt to claim 
the property after Abdul Ghaffar Khan’s 
decease. It is scarcely conceivable that if the 
plaintiff really believed himself to be the 
lawful son of Abdul Ghaffar Khan he would 
not have taken immediate steps to secure 
his own interest by putting forward a claim 
to have the property recorded partly in his 
own name, Batul Bibi, who is the sister 
of the deceased, was not entitled to any 
share of his property in the presence of a 
legitimate son, yet the fact is clear that the 
plaintiff stood by and allowed Batul Bibi to 
get possession of a share of her brother's 
property. This attitude of the plaintiff is 
utterly inconsistent with any theory that 
he was Abdul Ghaffar Khan’s legitimate son 
and the fact that he allowed himself to 
assume such an attitude after Abdul Ghaffar 
Khan’s death goes a long way to dispose of 
the claim which he advances now. After 
giving my best consideration to all the 
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evidence on the record I come to the conclu- 
sion that the decree of the learned Subordi- 
nate Judge ought to be affirmed. 

I dismiss this appeal with costs. 


Appeal dismissed. 





(s. c. 107 P. W. R. 1910.) 
PUNJAB CHIEF COURT. 
‘Secon Civit Appeat No, 1068 or 1908. 
July 7, 1910. 

Present; —Sir Arthur Reid, Kr., Chief Judge, 
and Mr. Justice Johnstone. 
NUR-UL-HASAN-—PLAINYIFE— APPELLANT 
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Muhammadan Law ~Evidence Act (I of 1872), s. 112 
—Legitimacy—Period of iddat—ALarriage of Muham- 
madan woman after iddat but before delivery—Child 
born 280 days after divorce or death of husband but less 
than sia months after her re-marriage. | 

Aye-marriage before expiry of iddat is void; but 
if the re-marviage takes place after the ordinary iddat 
period is over bub before delivery, it is only irregular 


and not void. f 
In the last mentioned caso, achild, born more than 


280 days after the divorce by her first husband or his 
death but within.six months ofherre-marriage with the 
second husband, is to be considered legitimate under 
section 112 of Act I of 1872. h 
Ashrufud-Dowlah Ahmad Hussain Khan v. Hyder 
Hussein Khan, 11 M. I. A. 945 TW. R. 1 (P. 02; Mur- 
dan Sahib v. Roja Sahib, 84 B. 111 11 Bom. L. R. 
1117; 4 Ind. Cas. 254 and Khurshaid Jan v. Abdul 
Hamid Khan, 6 P. R. 190825 P. W. R. 1908, re- 


ferred to and approved. 
Mahi y. Imam Din, 29 P. R. 1909; 34 P. W. R. 


547 P. L. R. 1909; 1 Ind. Cas, 894, and Auh- 
ee Allah Dad v. Muhammad Ismail Khan, 10 


A, 289, not followed. 
Umar v. Hayat Khan, 79 P. R. 1907; 183 P. W. R. 


07, referred to. 
led appeal from the decree of M. L. 
Waring, Esquire, Additional Divisional 
Judge, Amritsar - Division, dated the 6th 
June, 1908. 

Mr. Fazal Hussain, for the Appellant. 

Mr. Duni Chand, for the Respondenis. | 

Judgment.—The question for decision 
is whether Muhammad Hasan is the legitimate 
son of Ghulam Nabi. 

The facts found by the lower appellate 
Court are that Musammat Rajo was divorced 
by her first husband on the 156 October, 1895, 
that she married Ghulam Nabi on the 4th 
February, 1896, and that she born Muh ammad 
Hasan on the 17th July, 1896. In these 
findings of facb we concur. Muhammad 


Moro 


Hasan was thus born more than 280- days 
after the dissolution of his mother’s marriage 
with her first husband and there is no pre- 
sumption under section 112 of the *Ividence 
Act that he is the son of her first husband. 
He was also born less than six months after 
his mother’s marriage to Ghulam Nabi and 
the contention of the appellant was that 
under the Muhammadan Law no acknowledg- 
ment of paternity by Ghulam Nabi could 
legitimise him. The following authorities, 
which have been cited, are in point :—- 

(1) Ameer Ali's Muhammadan Law, Edi- 
tion 8; Volume IT, pages 224-225. 

Ifa man marry a woman, and she’ be 
delivered of a child within six months from 
the day of marriage, the paternity of the child 
from him is not established, because concep- 
tion must have taken place before the 
marriage; but if she is delivered at six months 
or more, its paternity is established because of 
the subsisting bed, and the completion of the 
term of pregnancy, whether he acknowledged 
the child or remained silent; and if he should 
deny its birth, that may be established by 
the testimony of one woman bearing witness 
to the fact. Jt is the right of a man to 
legitimate a child born within the time by 
acknowledging eapressly or impliedly that the 
conception took place in wedlock.” 

Page 235 of the same :— 

“An invalid marriage is one where the parties 
do not labour under an inherent incapacity 
or absolute bar or where the disability is such 
as can be removed atany time. The issue of 
such unions are legitimate.” 

Pages 322 and 323 of the same :— 

‘* According to all sects, it ig unlawful to 
contract a marriage with a woman who is en 
ceinte, or if ib be known that the pregnancy is 
from hir husband or master. But according 
to the Hanjis, it is lawful for a man to contract 
amarriage with a woman who is pregnant by 
fornication with some body else, though 
connubial intercourse is forbidden until she 
is delivered. Where a woman is pregnant by 
fornication with the same man who marries 
her, the marriage is lawful, and connubial 
intercourse is not forbidden between them. 
On this there is consensus.” 

(2) Mulla’s Mhammadan Law, Edition 2: 
Article 182— 

“ A marriage wifli a widow or a divorced 
woman before the expiration of the period of 
iddat, which it is incumbent upon her to 
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observe on the death of. her husband or on 
divorce, is void. The ¢ddat of a woman 
arising on diyorce is three periods or three 
months from the date of divorce.” i 

Article 224— 

“The wife cannot marry another husband 
until after completion of her ¢ddat.” 

(3) Shama Charan’s Muhammadan Law, 
Edition T, Volume IJ, Article GCLX—— 

“The dddat of a pregnant woman is accom- 
plished by her delivery. whether she be slave 
or free.” 

Article COCCLXVIII~ 

“Ifa man have erroneously carnal connec- 
tion with a woman who is in her ddat from 
divorce, another ddat becomes incumbent 
upon her and the two ara blended together, 
t.e., the periods are counted from both iddats 
and if the former tddat should he accomplish- 
ed before the latter, the accomplishment of 
that still remains incumbent upon her.” 

(4) Abdurrahman’s Muhammadan Law :— 

Article 1— 

“ A proposal of marriage may be made to 
any woman who is free from the marriage tie 
and from ¢ddat.” 

Article 2— 

“It is not lawfulto openly propose mar- 
riage to a woman while she is observing zddat 
consequent upon her repudiation.” | 

Article 1382—  .- 

“Where a man contracts marrige with a 
woman who is observing zddaé consequent 
upon repudiation, such marriage is void.” 

Article 816— 

“The period of iddat of a pregnant woman 
ends with her delivery, provided the child 
when born is partly formed. This is the 
case whether the retirement was consequent 
upon the husband’s death or upon repudia- 

, tion.” 

(5) Ashrufood Dowlah Ahmed Hossain Khan 
v. Hyder Hossein Khan (1). 

‘The presumption of legitimacy from 
marriage follows the.bed, and whilst the 
marriage lasts, the child of the woman is to 
be the husband’s child; but this presamption 
follows the bed and is not untedated by rela- 
tion. Anante-nuptial child is illegitimate. A 
child born out of wedlock is illegitimate, if 
acknowledged he acquires the status of legi- 
timacy. When, therefore, a qhild really il- 
legitimate by birth becomes legitimated, it is 


(1) 11 AL I A. 94;7 W. R, 1 (P. C). 
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by force of an acknowledgment express or 
implied, directly proved or presumed....... The 
child of marriage is legitimate as soon as born. 
The child of a concubine may become legi- 
timate by treatment as legitimate. Such’ 
treatment would furnish evidence of acknow- 
ledgment.” 

(6) Muhammad Allahdad Khan v. Muham- 
mad Ismail Khan (2), page 339, whero 
Mahmood, J., said that the peculiarity of tho 
English law in not concerning itself with the 
conception but considering a child legitimate 
who is born of parents married before the 
time of his. birth, though they were una 
married when he was begotten, had, no doubt, 
been imported into India by section 112 of 
the Indian Evidence Act, and it might, some 
day, be a question of great difficulty to de- 
termine how far the provisions of that sec- 
tion are to be taken as trenching upon the 
Muhammadan Law of marriage, parentage, 
legitimacy and inheritance, which departments 
of law under other statutory provisions are io 
be adopted as the rule of decision by the 
Courts in British India. 

(7) Murdansahib v. Rajaksahib (3), in 
which if was held that under the Mau- 
hammadan Law a person can acknow- 
ledge a child as a son, when there is no 
proof of the latter’s legitimate or ‘legitimate 
birth and his paternity is unknown, in the 
sense that no specific person is shown to have 
been his father, but that it Is not permissible 
to acknowledge a child born of fornication, 
adultery or incest. 


At page 5 of Cunningham’s Indian Evi- 
dence Act, Edition IT, itis said that ih may 
be a question whether the doctrine of Mu- 
hammadan Law, which determines legitimacy 
by reference to the date of conception and 
not the date of birth, must give way to the 
principle involved in section 112 of the 
Evidence Act. This remark is apparently 
based on the Allahabad case and a similar 
remark based on the same appears at page 593 
of Ameer Ali and Woodroffe’s Evidence Act, 
Edition 4, and at page 231 of Cunningham’s 
Work it is stated that the presumption 
under the Muhammadan Law against the 
legitimacy of child born less than six months 
after the mother’s marriage might, in so far 
as ib fixes the period of six months, be con- 


(2) 10 A, 289, 
(3) 34 B. 111; 11 Bom. L, R, 1117; 4 Ind. Cas, 234, 
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sidered a rule of evidence and as such 
repealed by section 112 of the Evidence Act, 
but that the principle requiring that the 
child should be procreated after the date 
of marriage is apparently a rule of sub- 
stantive law and is not affected by the section 
being no more a mere rule of evidence, or 
procedure than is the English doctrine which 
allows legitimacy to all children born to the 
woman after marriage. 

In Umra v. Muhammad Hayat (4), a 
Division Bench of this Court held ina case 
between Mubammadans, after considering the 
effect and applicability of section 112 of the 
Evidence Act, that on the birth of a child dur- 
ing marriage, the presumption of legitimacy 
is conclusive, no matter how soon alter the 
marriage the birth occurs. 

In Kurshatd Jan v. Abdul Hamid Khan (5), 
a Division Bench held that, according to 
Muhammadan Law, marriage with a fifth 
wife in presence of four living wives is in- 
valid but not void, and thatthe children of 
such marriage are legitimate and entitled to 
inherit their father. 

In Iahi v. Imam Din (6), a Single Bench 
held that a marriage contracted by a Muham- 
madan widow before the expiry of her iddat 
is unlawful and void, and that the mere fact 
that, prior to the expiry of the 7ddaé she had 
been delivered of a child cannot validate a 
marriage illegally effected before expiry of 

the zddat. 
In the case before us, the ¢ddaé of repudi- 
ation had terminated before the marriage 


(4) 79 P. R. 1907 ; 133 P. W. R. 1907. 

(5) 6 P. R. 1908; 25 P. W. R. 1908. 

(6) 29 P. R. 1909; 34 P. W. R. 1909; 47 P. L. R. 
1909; 1 Ind. Cas. 894, 
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with Ghulam Nabi, although Muhammad 
Hasan must have been procreated before the 
termination of that ¢ddaé, è 

Weare inclined to believe that the pro- 
creation was by Ghulam Nabi, and we see 
no reason to doubt that he acknowledged 
Mubammad Hasan to be his son and treated 
him as such. 

The authorities on the question of the 
validity of the marriage are conflicting, bub 
the second and third extracts from Ameer 
Ali’s work and the decisions of their Lord- 
ships of the Privy Council and of the Bombay 
Court above cited with the case of Khurrhacd 
Jan v. Abdul Hamid Khan (5) incline us 
to the conclusion that the marriage, though 
possibly irregular, was not void and that when 
Muhammad Hasan was born, a marriage bet- 
ween his mother and Ghulam Nabi subsisted. 
Although we are in some doubt on the point, 
we are not satisfied that the decisions of the 
lower appellate Court and the Court of first 
instance were erroneous. We are, in fact, 
inclined to the conclusion that those decisions 
were correct, 

We see no reason for differing from the 
decision of the Division Bench of this Court 
that section 112 is applicable to the case, 
and, as already stated, Muhammad Hasan 
was born while a marriage between his 
mother and Ghulam Nabi subsisted. He is, 
therefore, entitled to inherit to the latter. 

The appeal fails and is dismissed, but 
having regard to the novelty of the points 
raised and the conflict of authority, we leave 
parties to bear their own costs of this Court. 


Appeal dismissed. 


END OF VOLUME VII. 
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Where the defendant, in such a suit, admits that ho 
had not rendered any accounts to the plaintiff and 
was not liable to do so, the Court should presume 
that there was no settlement of accounts, and plain- 
tiff’s suit is not liable to dismissal on the ground that 
he did uot pray in his plaint or re-opening of accounts 
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1904-—-III. See Mapras Ciry MUNICIPAL Act. 
19095—-11. See PUNJAB Pre-emprion Act. 
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1908-—-I. See MADRAS LAND ESTATES ACT. 
1908— V]. See Cuota NAGPUR TENANCY ACT. 
1909—ILI. Sre Cuota Nacrur ENCUMBERED 
Estates Act, 
190€—-1V¥. See Mapras ESTATES LAND AMEND- 
MENT Act. 
Regulations. 


PERUIN ON 1819—-VI1lI. See PATNI REGULATION. 

1825—VI. See BENGAL REGULATION. 

1886—I. See Assam LAND AND REYE- 
NUE ACT. 


Statutes. 











11—12 Vic, C. 21, See INSOLVENT DEBTORS Act. 

24—25 Vic. C. 67. See INDIAN COUNCILS Act. 

24—25 Vic. CO. 104. See CHARTER Act. 

Act V of 1903, s. 10 (c) 

Administration suit—Sfuit for 
against administrator—Prayer for 

Jurisdiction— Ordinary Civil Court. 

In an administration suit against an administrator 
for the purpose of compelling him to account for the 
assets of the estate of the deceased and to carry out 
thedutics of his office, a prayer was joinedfor the 
removal of the administrator: 

Held, that the suit was cognizable by the ordi- 
nary Civil Court, that tho prayer for the removal 
of the administrator might be treated as surplusage, 
or it might form the basis for the part of such relief 
as the appointment of a Receiver against the adminis- 
trator, and that it was not a prayer for the revoca- 
tion of the letters of administration. GAJENDRA Natit 
v. GANENDRA KUMAR 80 
Admission of a party—Previous statement of a 

n itness— Statement of legal practitioner binding on 

his clieut 


763 
account 
kis vemoval— 
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_ s nature of. 

To be an admission, it is not necessary that a docu- 
ment should have been written by the person against 
whom it is sought tobe used; it is sutticient if it be 
proved that the document has been in his possession, 
and that his conduct in reference to it has been such 
as to create an inference that he wasaware of its 
contents and admitted their accuracy. Unless this 
be done, the document cannot be used as proof of its 
contents. What conduct would properly give rise to 
such an inference must necessarily depend on the 
circumstances of each casce. Mere possession of letters 
would not ordinarily go for much, and the value of 
such possession must largely depend upon whether it 
can be shown that their contents have been-recognized 
und adopted by the replies they may have elicited, or 
the conduct they may have inspired. If no such 
consequence can be traced, their value must neces- 
sarily be materially discounted. BARINDBA KUNAR 0. 
EMPEROR, 87 C, 467; 14 C. W. N. 1114 359 
Adverse possession 708 
— eman Agreement between two 

disciples of decoased mohunt-— Possession given to 
ene—Possession adverse to idol and - disciple-— 
Limita/ ion 











—— Disclaimer of 
title—Inaction of the landlord 

- Pessession granted for do- 
ing prohit service—Cessation of prohit service— 
Whether renders possession adverse 
Assertion of absolute title by 


landlord’s 
202 

















life-tenant. 

An assertion of abgolute title by a life-tenant does 
not constitute adverse possession against the rever- 
sioners. 

Beni Pershad Koeri v. Dudhnath Roy, 27 C. 156 
(P. O.) ; 26 I. A. 216; 4 C. W. N. 274, followed. Suro 
Lar SINGH v. Goor NARAIN 218 
Possession of mortgagee after 

mortgage-debt has been satisfied— Not adverse against 

mortgagor. 

The possession of a usufructuary mortgagee, even 
after the mortgage-debt has been satisfied- out of the 
usufruct of the property, is not adverse to the mort- 














gagor. Suparsuan Das e. Ram PERSHAD, 7 A. D. d. 
963 385 
Agent. See PRINCIPAL AND AGENT, 


Undisclosed principal 60 
Agra Tenancy Act (Hof I801), s. 18 

—Fiwed-rate tenant— Mortgage of tenancy—Death of 

tenant heirless—Tenancy lapses to Zamindar and not 

to Crown. 

Lf a fixed-rate tenant dies without leaving any heir, 
the tenancy lapses to the Zamindar, and does not 
escheat to the Crown, 

Ram Dihal Rai v. The Maharaja of Vizianagram, 80 
A. 488; A. W. N. (1908) 210; 5 A. L. J. 578, overruled, 

Rani Sonet Koer v. Mirza Himmat Bahadur, 8 I. A. 
92; 25 W. R. 239; 1 ©. 391, distinguished. To1sur 
Rax Sano v. Gur Dayan SINGH, 7 A. L.J.1011 231 
-—— Ss '32—Ocewpancy hold- 

ing, division of, among tenants, not binding upon 

Zamindar but binding upon tenants—Partition of 

holding with the consent of Zamindar, effect of. 

There is no objection to joint tenants agreeing 
among themselves to occupy and cultivate distinct 
parts of the joint holding, provided that their so doing 
In no respect prejudices tho rights of the laud-holder 











Vol. vil 


Agra Tenancy Act—concld. 


In spite of such an agreement, the tenauts continue 
to be liable to the landlord for the whole rent and 
their arrangeme&t is not enforceable between them 
and the landlord. A partition to bind the landlord 
must be a partition with his consent. 
dAchhey Lal v. Janki Prashad, 2) 4. 66; 3 AL D. J. 
735; A. W. N. (1906) 274, referred to. RAGHUNATH 
7 Kanwar v. BALADEEN Kanwar,7A.L.3.918 398 


—— Si T9-Lantlord and 
tenant —Dispossession of tenant—Laadlord letting ont 
land in occupation of tenant to a third person 
Tenant’s remedy in Revenue Court not Civil—Juris- 

[r diction. 

When a land-holder lets out land in the occupation 
of a tenant toa third party and he acting under the 
Jand-holder’s authority takes possession of tho land, 
then the tenant must be deemed to have been ousted 
by the land-holder, and his remedy is by a suit under 
section 79 of Act 11 of 1901. Ram Lal vy. Chuni Lal, 
2 A. L, J. 69; 27 A. 372. followed, Soruna v. RAM 
Persusp 486 


a mn ne S. 83 (B)—Survender of 
a holding by oral agreement—No notice necessary. 
Under section 83 (8) it is open to the landlord and 

the tenant to agree orally to a surrender of the 

whole or any portion of a holding at any time of the 
year. When such an arrangoment has been made, it 
is net necessary for the tenant to give tho landlord 

notice as contemplated by clause 2 of section 83. 
Fnayatallah v. Jai Lal, A. W. N. (1898) 31, Waris 

Khan v. Daulat Khan, A. W. N. (1902) 201, Sumera 

v. Piare Dal, A. W. N. (1905) 201; 2 A. L, J. 665, dis- 

tinguished. KALYAN SINGH v. Rau Sıxan 637 


S. 159—Lambardar— Re- 
muneralion, rights to—U. P, Land Revenne Act (IL of 
1901), ss, 144, 284—Lambardar’s remuneration not 
dependent on the collertion and payment of revenue 
alone ~ Interest on lambardari dues not allowed. 
Under section 159 of the Agra Tenancy Act, 1901, 

a Lambardar is entitled to sue aco-sharer for the 

recovery of his remuneration, 

A lambardar is entitled to his remuneration even 
though the co-sharer hag himself paid the revenue 
into the Government Treasury. 

A lambardar is not entitled to interest on his fees. 
Buogs Ras v. SRIGOPAL 


























S. 17 7—Proprictary title 
Defendant pleading to hold the land as khudkasht 
and not as shikmi—Appeal to District Judge—Juris- 
diction. 5 
In a suit for ejectinent, tho defendant pleaded that ` 
ho held the land as khudkasht and not as shikmi from 
the plaintiff. Tho claim way decreed against him. 
He appealed and raised the same question as in the 
Court of first instance: eld, that the question was 
one of proprictary title and an appeal lay to the Dis. 
trict Judge. 
Dal Chand v. Sham Lal, 2A. L. J. 176; A. W. N. 
(1905) 46, followed. Partap SINGIT v, KEWAL Raw 
g 5 3 
Alienation, See Cusrox. = 
—_—_— | i See HINDU LAW. 6 
an of religions office by a female holder 
— Effect of alienation ya Tema ING 


Property burdened with charity— 











Alicnability 
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Alienation —concld. 

—— Custom—Sule af house by a nun-pro- 
prietor—Mouza Talwandi Kalan, Tehsil Jayeaon, 
District Ludhiana —Competency of the proprietary 
body to object—Right of alenee—Cons'raction of 
Wajib-ul-arz ~Lffect of attesting the deed of sule - 
Histoppel. 

In Mouza Talwandi Kalan, Tehsil Jagraon, Ludhiana 
District, non-proprictors have not the power of 
alienating the sites under their houses or the right of 
residence therein. 

When the custom of a village does not empower 
the non-proprictors to sell the site but allows them to 
sell the materials of their houses, the vendee does not 
acquire the right of residence therein, but cau remove 
the materials; and if he fails to doso within a reasonablo 
time, the proprietary body have aright to demolish 
the building and take possession of the site leaving 
the vendee to take away the materials whenever he 
likes. 

A member of the proprietary body is estopped from 
contesting the alienation of the house if he attests 
the sale-deed of a non-proprictor of his house or 
appears asa witness before the Sub-Regisctrar at the 
time of registration. Maca r. MUNSHI Ram, 96 P. W. 
R. 1910; 69 P. R. 1910; 125 P. L. R. 1910 711 
Custom or Hindu Law —Sale of ances. 

tral house—Bunjahi Khatris, Dhobis by orrupation, 

of Nara in tehsil Kahute of Rewalpind? District- 

Objection by reversioner -Parties of non-ugrientinral 

tribe-—-Custom—Personal Law —Burden of proof. 

Bunjahi Khatris, Dhobis by occupation, of the village 
Nara in teskil Kabuta of the Rawalpindi District, are 
governed by Hindu Law and have notadopted the 
rules of agricultural custom in matters of alienation 
of ancestral property. Conseqnently, reversioners of 
a vendor cannot object to the sale of ancestral house 
toa stranger on the ground of want of necessity. 

Where parties prima facie belong to a non-agricul- 
tural tribe, it has to be proved affirmatively by those 
who assert it that they are governed by rules of agri- 
cultural custom instead of their personal law. DHERS 
SINGH v. TARA SINGH, 85 P. W. R. 1910; 88 P. area 





Aliyasantana Law and usage -.c. 
quisition of property by mavager of a joint family 
—Presuniption that it was acquired out of joint 
funds and for the family-—-Presumption of Law ~ 
Onus of proof of separate acquisition 145 

— Joint family—-Removal of 
ejman from office-—Fraudulent support by ejman of 
alienations made by some members of the family- - 
Misconduct 7 153 

Amendment of application for execu- 
tion—Dato from which it takes effect 19 

—— decree. See DECREE 

See PLEADING, 

—— plaint—"De facto manager” 

instead of “executor’——-Whether character of suit 

is changed 161 

——fuit for accounts 270 
by striking out relief— 

Suit for public charities—Consent of Advocate- 

General—Plaint 

ee St for exclusive posses- 

sion— Relief of joint possession 

Addition of parties---Cumu- 

lative relief—Amend ment not sanctioned by Court, 

Plaintiff can amend his plaint only to the catout 
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Amendment of Plaint—concld. 


allowed by the Court. So where a plaint is returned 
to add parties, a prayer for reliefs asked therein can- 
not be altered and the plaint is to be treated as origin- 
ally framed although the unauthorized amendment is 
not expressly objected to either by the lst Court or 
the other party. 

Ifa plaintiff ‘asks for ‘the following reliefs-and 
such other relief as to the “Court may seem just and 
proper to grant, namely”’ and follows this up with 
several prayers without any disjunctive adverb, the 
presumption is that they are intended to be cumu- 
lative and not alternative. Hvussinav. Sange Nor, 86 
P. W. R. 1910 . 505 





Failure to set wp acknowledg- 
ment as a ground of exemption from limitation— 
Civil Procedure Code (Act V of 1908), O. VII, R. 6. 
Where plaintiff failed to set up in his plaint, as a 

ground of exemption from the law of limitation, a 

receipt, the High Court allowed him to amend the 

plaint on revision. NATHAMURI ¢. BALASUBRAMANIAIL 

Iver, 8 M. L. T. 199 

Ancestral property. See Custom. 

z defined 

See ARBITRATION. 

See AWARD. 

——Abseuce of defendant—Plaintiff tender- 

ing only sufficient evidence to establish claim— 

Right of plaintiff to be allowed to adduce all his 

evidence 494 

against two couvictions—Setting aside of 
one conviction and confirming the sentence in both 
— Enhancement of sentences 

—~-~—-——Appeal from preliminary order in land 
acquisition proceedings 60 

Appellate Court’s finding—Remand— 

Power of successor to reverse finding after remand 








995 


— 


Appeal. 








pon 

















Award—One defendant not appearing 
Reference by other parties 6 
Discretion ~ Onus 344 
—— Duty of appellate Court when an un- 
stamped document is admitted by first Court 582 
from an order passed on an application to 
remove obstruction 418 
Judgment dismissed with costs 695 
Judgment of appellate Court—Reasons 
for decision 
—— — Land acquisition proceedings—Dismissal 
of attaching creditor’s applicatiou—Application for 
revision 481 
—— Order refusing application to file award 


3 
—— Order refusing to set aside sale 718 
Pleadings—New defence 757 


———— Power of appellate Court—Amendment 
of heading - 97 



































Powers of an appellate Court—Power to 
change finding of acquittal into one of conviction 
maintaining the sentence 861 

~ —~Proprictary title—Defendant pleading to 
hold the land as khudkasht and not as shikmi— 
Appeal to District Judge—Jurisdiction 

—— Review—Appeal against order granting 

review, ground of —Appeal on merits against the 

final order passed on review 1015 

—~-Remand by District Judge—Appeal after 
remand heard by sub-Judge —Powor to go behind 
yemand order 
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Appeal—contd. 





, right of—Insolvency petition—Trans- 
foree’s right of appeal when transfer annulled 








Right of respondent to support decree 
on grounds decided against him by lower Sot 


mama Same issue tried in two suits between 

the parties—Appeal against one of the decrees only 

cannot be maintained Finding in one incorporated 

in the other 909 
——-_— Suit to enforce right to possession by 

landlord— Power of appellate Court to enforce 

tenant’s rights 74 
—, whether rehearing of suit 202 
Decree—Order ascertaining mesne profits- 
Non-award of inierest-~Power of appellate Court to. 

add interest, i 

Where by its order the Court of first instance 
ascertains the amount of mesne profits, but does not 
award interest, it is not competent to the appellate 
Court to award interest. 

Harmonjee Narain Singh v. Ramprosud Singh, 6 0. 
L. J. 462, followed. 

Girish Chunder Lahiri v. Sasi Sakhareswar Roy, 33 
C. 29, distinguished. Mutou Supramanra t. MUTHU 
VaRDARAJULU, 8 M. L. T. 356 710 


——Dismissal of suit as against one of the de- 
fendants—Appeal by the defendant against whom suit 
was decreed~—-Competency of Appellate Cowrt to pass 
decree against other defendant— Practice. >° 
Plaintiff's suit was dismissed against the 1st defend- 

ant but decreed against the 2nd defendant. The 

second defendant appealed. Plaintiff neither appealed 
against nor filed a memorandum of objections in 
respect of dismissal against the Ist defendant. The 

Appellate Court decreed plaintiff's suit against both 

defendants: 

Held, that the appellate Court could not pass a 
decree against the 1st defendant on 2nd defendant's 
appeal. 

Kulatkada Pillay v. Visvanatha Pillay, 28 M. 229; 
15 M. L. J. 212, followed. Harr KAMAYYA v. AYYA- 
GARI Somavys, 8 M. L. T. 221; 1 M. W.N.612 217 


Duty of an appellate Court—Burden of 

Proof—Importance in appeal. 

The duty of au appellate Court is different from 
the duty which is imposed on a Court of original trial. 
In an appeal the appellate Court should not reverse 
the decree unless it is clearly shown to be crroneous.e 

As to the question of onus of proof, any argument 
founded upon it would have greater forco in an 
original trial where the question is which party is to 
begin. But whore the trial has ended, and where the 
plaintiff has led evidence on his own behalf, and 
undertaken the burden on his own shoulders in the 
first instance, the contention that the onus of proof 
was wrongly thrown loses all its force in an appeal, 
because an appellate Court has to see whether, having 
rogard to theevidence adduced by both parties, the 
lower Court’s conclusion is shown to its satisfaction 
by the appellant to be erroneous or not. The question 
of onus becomes important and material in appeal 
only where tle evidence is evenly balanced and 
conflicting; where that is the case, that party must 
fail on whom the onus lay in the first instance. 
Binpo BUBRAO v, JAMBU TAYNAPPA, 12 Bow. L. 586 

















6 
Vol. VIT] 


Appeal—voncld. 





—-Revision—Application for Letters of Ad- 
ministration—Order of District Judge thathe has 
jurisdiction—P®bate and Administration Act (F of 
1881), s. 86, 

An order of a District Judge, deciding that he has 
jurisdiction to entertain an application made to him 
for Letters of Administration under Act V of 1881, is 
not open to an appeal under section 86 of the Act 
inasmuch as it is not an order made by him by virtue 
of the powers expressly conferred upon him by the 
Act; nor is such order open to a revision under section 
70 (a) of Act XVIII of 1884, because no revision is 
competent from such an interlocutory decision} of a 
subordinate Court. 

Mahtab Rai v. Kaman Lal, 51 P. R. 1899, followed. 

T, Lucas v- H. Lucas, 20 Ù. 245, Khettromoni Dasi v. 
Shyama Charan Kundu, 21 C. 539, and Gerindra Kumar 
Das Gupta v. Rajeshwari Roy, 27 C, 5, relied npon. 
Suis Dit SINGA v. Devinpar SINGH, 94 P. W. R. 1910; 
70 P. R. 1910; 123 P. L. R. 1910 710 





case for parties—Exceptions to the rale—Specific 
ground on which appeal in the lower appellate 
Court is fought failing—Other grounds deemed to 
have been waived 

—— M Parties not allowed to raise the 
question of jurisdiction. 

——-——— Point raised for the first time 











23 

~~ Question of fact 912 
amana Teman Question of law—Nature of 
tenancy 785 
aman ~~~ Suit for possession or in the 
alternative suit for refund of money 955 


—-——Suit on sale—Amendment— 
Prayer for specitic performance 
——to Privy Council. 
™ COUNCIL APPEAL. 
Approver’s evidence, corroboration necessary 
for —Accomplice—Confession of accused IQ12 
Approver—Weight of approvor’s evidence 185 
——~y evidence of ~Co-roboration of an ap- 
prover, evidence necessiry for. 

No conviction can be based on the evidence of an 
approver without clear and independent corro- 
boration. 

Evidence in corroboration of the statement of an 
approver must be evidence tending to prove that the 
particular person to whom it relates was guilty of the 
ogence charged; it is not sufficient that it should 
merely corroborate the general accuracy of the story 
told by the approver. t 

Evidence dealing with facts outside the knowledge 
of the approvor would amount to a corroboration of 
the approver’s statement, if it tends to prove the 
gnilt of the particular accused with reference to the 
offence charged. Gaya DIN v. Eupsror, 18 O. C. 235 


1005 
See ARBITRATION ACT. 
See AWARD, > 
—~——- —— —— Award, refusing application to file 
~-Appeal-—Proceedings—Securing attendance of 
witness -Procedure—Hules of evidence 
s reference to—Hind@ Mitakshara 
joint family--Referonco for partition— Minor mem- 
bsr bound by reference made by hkarta—Reference 
by misrepresentation and unduc influence, effect of 











See Privy 
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Arbitration —concid. 





—_—_ ———-Porsons appointed by arbitrator 
to settlo accounts 595 





Award—Some of the arbitrators retir- 
ing before signing award—Legality of award—Decree 
passed in accordance with award—Appeal. 

The parties to a snis referred their disputes to 
arbitration. Four arbitrators were appointed, two by 
the plaintiff and two by the defendant, and one 
umpire, In the event of disagreement, the decision 
of the majority was to prevail. The two arbitrators 
appointed by the plaintiff retired before an award 
was made on the ground that the view of the majority 
was against them. The arbitrators appointed by the 
defendant and the umpire drew up an award signed 
it and sent it onto tho Court. The Court passed a 
decree in accordance with it; 

Held, that the award was a legal award, and the 
decree passed in accordance with it, was not appeal- 
able, KAMTA Prasapt, JODHA SINGH S9 


Arbitration Act (IX of 1899), s. 2— 
Jurisdiction—Sale of wnascertained goods—Sale when 
complete-—Performance of contract—-Cause of action 
—Delivery to buyer as agent of seller—Civil Proce- 
dure Code (Act V of 1908), s. 20—Contract Act (IX 
of 1872), ss. 82, 83. 


An application to file an award must be made in 
that Court which would have jurisdiction to entertain 
a suit upon the contract between the parties. 

In case of the sale of unascertained goods, the 
ownership ofthe goods does not pass to the vendee 
till the goods are ascertained and appropriated by 
him. 

Goods are not ascertained until the appropriation 
by one party has been assented to by the other. 

The performance of a contract of sale cannot be 
said to be completed until there is a complete sale, 
for the contract being for the sale of goods, the con- 
tract cannot be performed where there is no sale. 

The defendant entored into a contract at Maltan 
for supply of goods to plaintiff carrying on business 
at Karachi. The goods were not ascertained at the time 
of the agreement. Defendant agreed to deliver the 
goods to the plaintiff's agent at Multan or to send 
them direct to Karachi. In both cases, the goods 
were to bo forwarded to Karachi at the defendant’s 
risk and the goods had to be tested and accepted or 
rejected by the plaintiffat Karachi: 


Held, that the Karachi Court had jurisdiction to 
entertain an application for filing an award based on 
a submission contained in the contract, 


Lowis Dreyfus and Oo., v. Dowlatram Devidial, {8 S. 
L. R. 158, 4 Ind. Cas, 1147, followed. 


Kami Betti Subbiah v. Katha Vénkata Bawmy, 27 M. 
855; Sheshi Mohun Pal Chowdhary v. Nobo Krishto 
Peddar, 40. 801, distinguished. 


Brij Coomaree v. Salamander Fire Insurance, Com- 
pany, 32 C. 816,referred to. Lovis Dranyros & Co. 
v. GIRDHARIDAS, 48. L. R. 20 593 


-——— $8. 2, B—Jwrisdiction of 
Karachi Courts—Contract for purchase on Karachi 
Pass Terms—Nature of contract—Railwiy receipt in 
mame of purchaser as consignee —Delivery—‘Europ- 
can principals” -Premature application —Seven 
clear days before appointment of arbitrator, ; 
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Arbitration Act—contd. 

Karachi Courts have jurisdiction to appoint an 
arbitrator under the Arbitration- Act in case of 
differences between the parties ton contract for the 
purchase of goods entered into on “Karachi Pass 
Terms”. j 

Under these terms, tho goods are to bo examined, 
tested and appropriated by the buyer at Karachi. ' 
Property in the goods does not pass till after 
examination and acceptance at Karachi. 

The fact that the railway receipt is made out in the 
name of the purchaser both as consignor and consignee 
is not sufficient to show that the delivery to the rail- 
way is delivery under the contract of gale. The 
result of this fact is to place the purchaser in con- 
structive possession of the goods but this constructive . 
possession is given as pawnee to secure the money 
advanced and to ensure performance of the contract 
of salo. Itis not intended to be the delivery which 
completes the contract of sale and transfers ownership. 

The phrase “European principals,” as used in con- 
tracts with Karachi firms, is not vague. It means all 
Europeans engaged in business at Karachi, who can 
ordinarily act independently in such business and are 
the controlling authority in it. 

Tt is not the filing of the application but the appoint- 
ment of an arbitrator by the Court that is subject to 
the condition of seven clear days after servico of the 
notice. The filing of application before the expiration 
of 7 days might be treated as premature if itis for an 
immediate appointment of an arbitrator but it cannot 
be treated as a fatal irrogularity where the application 
has been admitted and the Court is not called to make 
the order of appointment until long after the seven 
days have expired. SANDAY PATRICK v. MAYAMAL, 4 
§. L. R. 10 








Sea SS. 4, I12—Sudmission, form 

of—Bond—Arbitrator—Persons appointed by arbi- 
trator to settle accounts—~Enlargement of time for 
making award—Court’s power to extend time after 
award is made. 


No special form of submission is necessary under 
the Arbitration Act, provided there be an agreement 
and that agreement be reduced to writing. A -bond 
may contain a valid submission. 

A and B made an agreement to tho following 
offect:— - 

“J, A, do agree and bind myself to pay to the 
director any sum which the said officer adjudges to be 
duo from me on the said account after comparison 
and settlement of accounts between the parties by 
any two independent, impartial and upright mer- 
chants.” 

“I, B, agree to be similarly bound by the award 
of the director”. X 

Tt was clear from evidence that the payment to be 
made to the director was in trust for B: 

Held, that the agreement constituted a 
valid submission. 


` Aitken v, Bechelor, 62 L. J. Q. B. 198;5 R. 218; 
68 L. T. 580, relied upon. 

Held, also, that the two merchants appointed by 
the arbitrator under the above submission to go into 
the accounts would not themselves be arbitrators. 

After an arbitrator has once made his award, he 
has no power to onlarge time within which the award 
was to be made; once the award is made, he is functus 


perfectly | 
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Arbitration Act—concld. 


oficio and no action of his can revive his defunct 
jurisdiction. e 

The Court has power.to enlarge the time for 
making the award oven after the arbitrator has made 
his award. . 

Section 12 of the Indian Arbitration Aet isa 
verbatim copy of section 9 of the English Arbitration 
Act, 1899, and should bear tho same construction and 
confer the same power as the corresponding section 
of the English Act. 


Raja Har Narain Singh v. Chaudhrani Bhagwant 
Kuar, 13 A. 800; 18 I. A. 58; Ram Manohar Misr v. Lat 
Behari Misr, 14 A. 843; Simson v. Venkata Gopalam, 9 
M. 475, not applied. 

Lord v. Lee, L. R. 80. B. 404; 9 B. and 5. 265; 
7 L.J. Q B. 121; 16 W. R. 856; May v. Harcourt, 
L. R.13 Q. B. D. 688; Knowles and Sons Lid, v. 
Bolton Corporation, (1900) 2 Q. B. D. 253; 69 L. J. 
Q. B. 481, 82 L. T. 229; 48 W. R. 433, relied upon. 
Urooman v. HARIDAS, 4 S. L. R. 26° 595 


SS, 5, 8—Submission—Death 
of a party— Revocation. 








By virtne of section 5 of tho Arbitration Act, a 
submission, unless a different intention is expressed. 
therein, is irrevocablo except by leave of the Contt. 

Tho death ofa party does not operate as the revoca- 
tion of a submission. 


Pestonji Nusserwanji v. Manockjce, 12 M. I. A. 112 
pp. 180, 131; 10 W. R. (P. C.) 51, relied upon. 


Randell v. Thompson, 1 Q. B. D. 748 at pp. 757, 758; 
45 L. J. Q. B. 713; 35 L.T. 193; 24 W. R. 837; Re. 
Rouse and Meyer, L. R. 6 C. P. 212; 40 L. J. C. P. 145; 
28 L. T. 865; 19 W. R. 438; Fraser v. Hhrensperger, 12 
Q. B. D. 310; 58 L. J. Q. B. 73; 49 L. T. 446; 32 W. 
R. 240; Dentshe Springstof, Actien v. Briscoe, 20 Q. 
B. D. 177, p. 180; 57 L. J. Q. B. 4; 386 W. R. 557; and 
Inre Bmithand Service, 25 Q. B. D. 545; 59 L. J. Q. 
B. 533; 68 L. T. 475; 89 W. R. 117;6 Asp. M. C. 555, 
referred to. SANDAY PATRICK & Co. v. RAMRATTAN, 4 
S. L. R. 14 


———— 5.8 588 
——-——— S., B—Revocation of submis- 
sion— Death of a party 
S. 12 595 








Arrest of judgment-debtoi1—Bond by surety—In- ` 
solvency petition of judgment-debtor— Dismissal o@ 
petition—Liability of surety—Limitation 917 


Judgment-debtor— Competency of Execut- 
ing Court to imprison a judgment-debtor after he 
has applied to be declared insolvent—Prorincial In- 
solvency Act (IIT of 1907), s. 16 (2)—Civil Procedure 
Code (Act V of 1908), s. 55 (8), (4). 


The pendency of insolvency proceedings does not 
take away from the Executing Court the power of 
committing the judgment-debtor to civil jail. Prior to 
adjudication, the rights of the decree-holder to proceed 
against the person and property of his debtor remain 
unaffected. The object of the provisions in clause (3) 
of section 55 I$ to give the debtor time to apply, but 
if he has already done so and proceedings are going 
on, there would be no senso in giving further time. 
KisHAN Onan v. E. D. Sassoon, 83 P. W. R. 1910, 81 
P. L. R. 1910 í 
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Assam Land and Revenue Regula~ 
tion, rules under, rule 80 (i) 90 
——— (i of 1886), s. 6— 

Rule 80 clause (i) framed by Chief Commissioner-— 

First applicion sor setllement — If not granted, 

reasons to be vecorded—Not recording reasons when 

they exist in fact, effect of. : 

Rulo 80 clause (7) framed by the Chief Commis- 
sioner of Assam under the Assam Land and Reve- 
nuo Regniation, being for the guidance of Settlement 
Officers, doos not confer upon an applicant any right, 
by reason of his merely having been the first to make 
an application for settlement, which would bring him 
within the purview of section 6 (a) of the Regulation. 

Even if reasons are not recorded for rejecting 
the application of a person who is the first to apply 
for settlement, when such reasons exist in fact and 
the Government does not wish to ‘give the land to 
him, that does not confer any right upon him to get 
tho settloment. MAKSUD Mani v. Secretary oF STATH 
ror INDIA IN Councin, 14 C. W. N. 90 9 
Assault. See Pexar Cons, s. 352. 


Assignee of decree—Equities and defences 
available to judgment-debtor 
Assignment of trade-mark, how effected 














Right f third party to impugn 
When colourable and fraudulent, 
Ordinarily, an assignment cannot be impugned by 
a third party when theassignor admits it. But it is 
otherwise where the question is whether the transac- 
tion to which the assignment relates is colourable 
and intended to defraud that third party. 
Mulji Govindji v. Nathubhai Hirachand, 15 B. 
1 at p. 6, referred to. GAURISHANKAR v, HIRA Lan, 12 
Box. L. R. 822 ` 9 
Attachment—Agreement to convey property— 
Subseyuent attachment of same property in execu- 
tion of Court decrce—Rights of attaching ereditor 
as against the party to whom there was an agree- 
meni to sell—Private alienation 795 
before jndgment—Divorce suit 











Bona fide purchaser from osten- 
sible owner prior to attachment—Title —~ Priority-—— 
Auction-purchascr in simple money decree against 
the real owner 442 








Execution petition struck-off-— 

Attachment whether subsists 
Attestation —Exccutant, if good attesting wit- 

“ness . 735 
Estoppel — Attestation, whether 

amounts to a guarantee of title in the vendor. 

The mere attestation of a deed of sale executed 
by a person does nob in law amount toa repre- 
sentation by the attestator that the vendor has 
a good title to the property so as to create an estoppel 
against the attestator. 

Plaintiff attested a salo-deed executed to 2nd 
defendant by the 3rd and 5th defendants. Later he 
obtained a mortgage of the samo property from the 
lst defendant, who was found to be the real owner, 
and sued to enforce his mortgage : 

Held, thas tho mere attostatioa by plaintiff in 
2nd defendants sale-doed did not qgmount to a re- 
presentation of good title in the vendor and that 
the plaintiff was entitled to enforce his mortgage. 
DEENABANDU CHOCDARI v. Vinayaka Doss, 1 M. W. N. 
333; 8M. L. T. 171 
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Auction sale—Purchaser—Guarai'22 of title, 

A purchaser at an auction sale obtains no guarantee 
of title. Paras Ram v. LALMAN 5 
when complete —Conjirm ation, 

An auction sale does not become complete until it 
is confirmed by the Court. Banri Prisip ae 











KINGII 
Auxiliary Court 765 
Award, See ARBITRATION. 


Partios interested —One defendant not 
appearing—Reference to arbitration by the other 
parties—Appeal 

Bahi account—Proof, nature of ~Corroboration 

. — Evidence Act (I of 1872), s. 34. 

Entries in plaintiff’s acconat book, which is regular 
in form according to the custom in the part of the 
country to which the parties helong, corroborated by 
plaintiff's own statement on solemn atfirmation, 
should be held as proved when a groat many of the 
items are admitted and there is no reason to think 
why a few fictitious items should have been inter- 
spersed in au othorwise true account. HANWANTA t. 
AKBAR Kuan, 80 P. R. 1910; 147 P. L. R.1910 LOLT 


Benamdar-—Right of 

mortgage security 
~—Trustee—Auction purchaser benami- 
day for another—Right to sue for cancellation of 
sale 








suit—Suit to enforce 














——Right of suit. 

A benamdar cannot maintain a suit for the recovery 
of the property. 

Hari Gobind Adhikari v. Akhoy Kumar Mozamdar, 
16 ©. 364, Issur Chandra Dutt v. Gopal Chandra Das, 
25 C. 98; 80. W. N. 20, Baroda Sundary Ghose v, 
Dinobandhu Khan, 25 ©. Bik; 3 C. W. N. 12, Mohendra 
Nath Mukerjee v. Kali Prosad Johuri, 80 C. 265 ;7 C. 
W. N. 229, followed. Suro Lat SINGH v. GOOR NARAIN 


8 
Bengal Estates Partition Act (VIII 
- B, ©. of 1876), ss. III, 149—Partition 
of estate—Setling up miras title—Title not found by 
Revenue authorities—Title suit-—Permanent tenure 
—Fived rent. 2 
The plaintiff and the defendants were co-owners of 
a taluk. Inthe course of proceedings for partition 
by the Revenue authorities, the plaintiff alleged that 
he was in ocenpation of the disputed land not as 
proprietor but as mirasdar under the entire body of 
This allegation was challenged by tho 
co-proprietors of tho plaintiff, and the Revenuo officer 
held that the miras seb up by the plaintiff was not 
established. The plaintiff brought this suit for 
declaration of his miras title. The defence was that 
the order ofthe Royenue officer being one under 
section 111 of the Estates Partition Act, the suit was 
not maintainablo under section 149: 

Held, that section 111 provides for cases of perma- 
nentintermediate tenures, and prescribes tho mode 
in which partition is to take place when the fact of 
such permanent tenures is established; that it is 
applicable only to cases where the existence of the 
tenure is admitted by all the recorded proprietors of 
the estate; and that tho section has no application to 
the present case. $ 

The object of section 149 is to exclude the juris- 
diction of the Civil Courtin cases whero the ques- 
tion relates to the decision of the Government 
revenuo or to the details of the partition and not in 
cases which involve a question of title, 
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Ananda Kishore Chowdhury v, Daije Thakuwrain, 36 
C. 726; 10 C. L. J, 189; 1 Ind. Cas. 549, relicd upon. 

If in the course of a partition proceeding under 
the Estates Partition Act, any question arises as 
to the extent or otherwise of the tenure, as the 
tenure-holder is not a party to the proceedings, 
heis not affected in any manner by the decision 
which may be arrived at by the Revenue author- 
ities for the purposes of partition between the pro- 
prietors. A party, who has appeared before the 
Rovenue authorities in his character as a proprietor, 
should not be finally concluded by a decision npon a 
question of title, which would not have been binding 
npon him if he hadbeen a stranger to the proceed- 
ings. 

Where a tenure has been in existonce for 75 years, 
and the plaintiff has been left in undisturbed pusses- 
sion of the tenure from his purchase in 1879 up to 
the time when in the partition proceeding the exist- 

. ence of the tenure was denied by his co-sharers: 

Held, that the tenure was a permanent one. 

Nilratan Mandal v. Ismail Khan, 32 C.51 and Naba 
Kumari Debi v. Behari Lal Sen, 34 O. 902; 2M. L. T. 
438; 6 C. L. J. 122;11 C. W. N. 865; 4 A. L. J. 570; 9 
Bom. L. R. 846; 17 M. L. J. 397, relied upon. 

Abdul Wahid Khan v. Bhaluka Bibi, 21 ©. 496; 
21 I. A. 26, distinguished. 

But it does not follow thatthe rent of the tenure 
is not liable to enhancement. The question as to 
whether the rent is or ig not fixed in perpetuity is 
left open for decision in a suit properly framed. 
JANAKI Natu v. KALI NARAIN Rov, 37 C. 662 oo 
8I 

———— Landlord and Tenant Proce- 
dure Act (X of 1959), s. 108 387 


————— Local Self-government Act 
(ULB. C. of 1885), s. 140—Bye-law— 
Erection of fence—Slope of road—Encroachment not 
impeding passage along road—Continuing offence— 
Daily fine. 

Abye-law passed by a District Board ran thus: 
“No person shall encroach on any part of a road, ibs 
slopes or side-ditches by placing a fence thereon ”: 

Held, that the bye-law was not confined to cases in 

_ which the encroachment impeded the passage along 
the highway. 

Held, also, that, although the Board had no pro- 
prietary right in the road and its rights were confined 
to maintaining the road, it was empowered to make 
bye-laws for the purpose, 

A daily fine imposed in respect ofa continuing 
offence which may be committed after the date of the 
proceeding in which it was imposed, is illegal. 
NILMANI GHATAK v. Eupsror, 87 O. 671 931 

s North Western Provinces & 





‘Assam Civil Courts Act (XII of 
778 


1887), S. 21 











s.37(1),(2) 497 
Regulation (VI of 1825), S. 2— 

Imposition of fine—Magistrate or Collector—Jurisdic- 

tion, ~ 

Under section 2 of the Bengal Regulation, VI of 
1825, a fine can be imposed only by a Collector or 
other officer acting in that capacity. The proceedings 
under the section cannot be taken by a Magistrate 
as such, MUHAMMAD Arama. ENPEROR, 7 A. Li. J. 


963 389 
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Bengal Tenancy Act (VIII of 1885)— 


Tenure — Transferability — Purchasers from same 

tenant—Competency to question validity of transfer, 

A licensee from some of the representatives of a 
tenant, is not entitled to question the gralidity of the 
purchase from some other representative of the same’ 
tenant. 

Ayen-ud-din Nasya v, Sirish Chandra Banerjee, 11 
©. W. N. 76, Ambica Nath v. Aditya Nath, 6 0. W. N. 
624 and Basarat Mandal v. Sabulla Mandal, 2 ©. W. N. 
COUXNIX, relied upon. Tamis MANDAG tv, Goras RAR- 
BANI 














S. 7—Tenure—Enhance- 
ment —Permanent tenure, evidence of-—Second appeal 
—Question of law— Nature of tenancy—Civil Proce- 
dure Code (Act V of 1908), s. 100. . 

In a suit for enhancement of the rent of a 
tenure, it was proved that the object of tho lease form- 
ing the tenure was the realisation of rent from .the 
tenants and the reclamation of jungle lands, that the 
conduct of the parties for more than sixty years show- 
ed that- notwithstanding one transfer and several 
successions the same rate had been maintained, 
that there was a covenant for the assessment of rent 
atthe same rate upon excess lands found upon 
measurement, and that the rent was progressive: 

Held, that an inference of permanency as to the 
yate of rent was legitimate. 

Robert Watson § Co. Ld. y. Radha Nath Singh, 1 O. 
L. J. 572, followed. 

The question as tothe nature of a tenancy is a 
question of law which can bedealt with by the High 
Court in second appeal. 

Sulatau Dase v. Jadu Nath Das, 8 C.W.N.774 (FB), 
followed. Ram Dayan GIRI v. MIDNAPUR ZEMINDARY 
Co. Lo. 
amma 88. 15, 16 17—Re. 

ceiver in partition suit—Rent suit by Receiver— 

Whether barred under s, 16. 

EA Receiver appointed in a partition suit is nota 

person who has become entitled to a permanent 

tenure by succession within the meaning of section 
16-of the Bengal Tenancy Act, and the terms of that 
section do not bara snit for rent by the Receiver. 

Harihar Mukherjee v. Horendra Nath Mukherjee, 6 





Ind. Cas. 416; 12 C. L. J. 252, referred to. HARENDRA 
Nats © ABINASH CHANDRA I 
mama $$. 16, 17 761 
—-—— —_ s. 85 





750 

ss. 86, I16]—Incwm- 

brance—Sale of part of holding--Surrender of prt 
of holding, whether valid. 

Sale of a part of an occupancy holding is not an 
incumbranco within the meuning of section 161 of the 
Bengal Tenancy Act. 

Tamizuddin v. Khoda Newaz,5 Ind, Cas, 116; 110, 
L.J. 16 ;14 C. W. N. 229, followed. : 

There is no bar to a part surrender of a holding by 
arrangement with the landlord as provided by clause 
7 of section 86 of the Act. 

Defendant No.2 sold a partion 














of his non- 


. transferable occupancy holding to defendant No. I 


who did not pay rent for the part purchased, and de- 
fendant No. 2 surrendered the portion sold to the plain- 
tiff, his landlord, who brought a suit for ejectment of 
defendant No. 1: g 
Held, that the landlord plaintiff was entitled to khas 
possession. ANANDA Monan Roy v, GURU DAYAT Sana 


Vol. VII? 


Bengal Tenancy Act-—contd. 
am man a — 55 105, 106, 109— 


Defence taken to application under s. 105, whether 

“subject-mattg: of application under s. 105” within 

s. 109—Res judcicata—Decision of matter under s. 

106 given in proceeding under s. 103, whether ros 

judicata, 

A. defence taken to an application under section 105 
of the Bengal Tenancy Act that a certain land is 
lakheraj, is not the subject-matter of an application 
made under section 105 or 106 within the meaning 
of section 109 as itstood before 1907; and a subse- 
quent suit for declaration that the land was the millik 
lakhera} of the tenant-plaintiff is competent and not 
barred under section 109. 

If the tenant pleads a bar to the settlement of rent, 
which can properly come under section 106, without 
any apparent objection by the landlord, who is making 
the application, the decision isa competont one, but 
is open to second appeal. But the decision operates 
as res judicata so far as the question under section 105 
is concerned, that is, the question of the settloment of 
rent, and does not operate as res judicata in regard 
to the question whether the tenant has a millik 

lakheraj title. MISRI OHOWDHRY v. RAMESRWAR SINGH 


71 
ss. 105, 106, 109— 
Suit for declaration that entries in record-of-rights are 
erroneous, if matntainable—Scope of s. 105 and 
s. 106. 


Section 109 of the Bengal Tenancy Act does not 
barall suitsin Civil Courts for declarations that entries 
made in a vecord-of-rights, finally published under. 
section 103A, are erroneous, when such publication 
has been followed by an application by the landlord 
under section 105 for settlement of fair and equitable 
rent in respect of the land entered in the record as 
held by the tenants: that is, even when tho landlord 
had commenced a proceeding under section 105, it is 
competent to the Civil Court to take cognizance 
of a suit for declaration that the entries in the record- 
of-rights were erroneous as to the area and other in- 
cidents of the holdings of the tenants, and section 109 
does not bar such a suit. 

Thereisa well-marked distinction between the scope 
of section 105 and section 106. Section 105 contemplates 
a settlement of fair and equitable rent after the exist- 
ing conditions of the tenancy have been determined, 
and entries made in‘respect thereof in the record 
finally published under section 108A, The proceed. 
ing under section 105, therefore, assumes the correct- 
ness of those entries which are taken as the fonnda- 
tion of the enquiry. Section 106, on the other hand, 
contemplates the institution of m suit before the 
Revenue Officor for the decision of the disputes re- 
garding entries made in the finally pubiished record. 

When jurisdiction has been conferred on a special 
Court by statute, that Court alone can investigate the 
matter in controversy. 

Bhandi Singh v. Ramaphin Rai, 20. L. J. 259; 10 
C. W. N. 991, referrdd to. 

But section 106 does not furnish an exclusive re- 
medy, and, therefore, a suitin Civil Court is main- 
tainable if the matter, upon which the decision of the 
Civil Court is sought, is notor haggnot already been 
the subject of a suit under section 106. 

Jogendra Nath v. Krishna Pramada, 350. 1018; 12 0, 
W. N. 1032; 8 C. L. J. 322, dissented from, 
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Troylokhyanath v. Macleod, 28 O. 28; Ashutosh Nath 
v. Abdool, 28 ©. 676; dgin Bindh v. Mohan Bikram, 30 
©. 20;7 ©. W. N. 814; Ram Gulam v. Bishnu, 11 O. W. 
N. 43; Luchmi Pershad v. Bkdeshwar, 4 Ind. Cas. 577; 
13 0. W. N. 181; Shoe Nundan v, Bachu Raul; 9 C. L. J. 
284; 4 Ind. Cas. 54 and Golab Misser v. Kalanand 
Singh, 6 Ind. Cas. 217, relied on. PANDAR Dowarr 
Das t ANANDA Kisuun, 14.0. W. N. 897; 12 C. L. J. 


195 102 
et att enna eee Sei LOG 71 
mantis aana erm mama ene Fy FOG, scope of LOZ 
ne ment emi mine en ne SS, 106, 109, 1117 


(a)—Record-of-rights—Suit under s. 106, whether 
evcbusive remedy—Suit only to correct or alter entries 
—Suit.claiming other reliefs—Maintuinability of suit 
in Civil Court. 

Although it may be thata snis suely for alteration 
and correction of certain entries made ina record-of- 
rights would not lie in the Civil Court, yet a suit in 
which other reliefs also are claimed—a declaration that 
the land in dispute is the lukheraj milik land of the 
plaintiff and not mal land, and a declaration that the 
plaintiff had acquired tho right of mitihdar lakherajdar 
of the land by virtue of his adverse possession there- 
of for upwards of 12 years, anda declaration that 
certain of the entries were incorrect —ismaintainablo 
in the Civil Court. 

Jogendra Nath Roy v. Krishna Pramada Dassi, 12 C. 
W. N. 1082; 85 C. 1018; 8 C. L. J. 322, distinguished. 

Golab Misser v. Kumar Kalanand Singh, 6 Ind. Cas. 
217; 12 C. L. J. 107; 140. W. N. 884 and Pandab 
Dowart Das v. Ananaat Kishun Chakravarti, 7 Ind. 
Cas. 102; 14 ©. W. N. 897; 12 0. L. J. 193, approved. 
MURTI Narn v, RAMESHUR SINGIT 340 


S., TO6—Suit for declara- 
tory decree—Court Fees Act (VII of 1870), Sch. IIL, 
art. 17 cl. (3) and 8. 7, sub-section IV cl. (c). 

A suit under section 106 of tho Bengal Tenancy 
Act isa suitfor a declaratory decree, and the Conrt- 
fee payable is Rs. 10 in all cases. 

Srinath Chandra Pramanick v. Secretary of State, 
5 Ind. Cas. 141; IL ©. L. J. 158, dissented from. 
Satis CHANDRA GIRI v, Gora Cuanpra Rar 627 
ee en Se TOD TI 
S. 1O9—Snit for decla- 

ration that entries in a record of rights are erro- 

[neous 


102 

ee ena amma mamar mer $$, 109, UII (a) 
340 
ss. 159, 160, 161 


— Distinct tenure-—Share of tenure when considered 
as separate tenure —Burden of proof—Purchaser suing 
for annulment of tnanmbrance —Protected interest. 

A shave in a tennve, which has been duly and 
effectively recognized by both the landlords and 
the tenants as a separated share, constitutes a 
distinct tenure; and when such a tenure is sold in 
execution of a decree for arrears of rent due in 
respect thereof, the purchaser acquires the rights 
of n purchaser of an entiro tenancy within tho mean- 
ing of section 159 of the Bengal Tenancy Act. 

Gopi Nath Biswas v. Radha Shyam Poddar, 5 O. W. 
N. Ixxx, relied upon. 

The burden is npon the purchaser to prove 
that the interest sought to be annulled is an in- 
cumbrance within the meaning of clause (a) of sec- 
tion 161, and if he proves this, he starts his case 
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sufficiently : the burden then shifts upon the tenant 
to prove that he has a protected interest within the 
meaning of section 160. 

Durga Prosonno Ghose v. Kali Das Dut, 9 ©. L. R. 
449; Gobind Nath Shaha Chowdhuri v. Reily, 
13 CL 1 and Narmada Sundari Debi v. Tarip 
Mollah, 9 C. L. J. 490; 1 Ind, Cas. 596; 18 ©. W. N. 
420, distingnished, Somm JAMA v. MAHANHARAT 

ARTA 
a ee, NGONG 919 


es ns Sy I 

mM ——-§. 170 cl. (3)—Sale 
of tenwre for arrears of rent—Deposit after sale—By 
achom to be made—Acceptance of deposit on previous 
occasion—Ground for acceptance on subsequent, occa- 
sion, 

The purchaser of a share in a tenure advertis- 
ed for sale in execution ofa decree for arroars of 
entire 1€ annas rent against the recorded tenure- 
holder is entitled to make the deposit of the amount 
under section 170, clause (3) of the Bengal Tonaney 
Act to prevent the sale, because he has an interest in 
the tenure and the interest which ho possesses is void- 
r upon the sale. 

Panta Nath Sarkar v. Rakhal Raj, 13 O. W. N. 
1175; 3 Ind. Cas. 835 ; 10 C. L. 1. 473, followed. 

Observations in Jotindra Mohan Tagore v. Durga 
Dube, 10 C. W. N. 433 to the contrary aro obier 
dicta. : 

Tf, on a previous occasion, the transferee of a 
tenuro had been allowed to make a deposit under 
section 170 clause (8) of- the Bengal Tonancy Act, 
the Court ought to allow him to make a deposit on a 

sequent occasion. 
a pe Mohan Tagore v. Durga Dabe, 10 ©, wW. N. 
488, followed. Jraar Monsi Daer v. Sar Nari 


7 

amanna S. 170 490 
ee S. 173, Ch (3) —Ap- 
peal, whether lies against order under— Pest to be 
applied, what is—Application by unrecorded co- 

. gharer in tenancy—Representutive judgment-debtor— 

Civil Procedure Code (Act V of 1908), s. 47. 

No inflexible rule can be formulated that an order 
under section 178 is or is not appealable as a decrec: 
The test to be applied in the circumstances of each 
case is, What is the trune nature of the question raised, 
that is, whether the question relates to the execution 
of the decree, and who are the parties between whom 
it arises, that is, whether it arises between the parties 
or their representatives, | 

An unrecorded co-sharer in a tenancy Is nota 
representative-in-interest of the recorded tenant 
within the meaning of section 47 of tho Code of Civil 
Procedure, 1908. Therefore, where an application 
was mado by an unrocorded co-sharer for the setting 
asideofa sale on the ground that the jadgment- 
debtor, the recorded tenant, had purchased the holding 
through another person and the Court sets aside tho 
sale, the order was not appealable. 

Raghu Singh v. Misri Singh, 21 C. 525, followed. 

Chand Monee v. Santo Monee, 24 0, 707, 1 0. W. N. 


53-4, distinguished. 
aoe ak Chandra, 3 C. W. N. 184, 
769 





Harnbandhw v. Harie m 
referred to. JOYTARA v. RAM KRISHNA, . 
ae P Sch. Ill, art. I 86 
Sch. Il, art.6 19 
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Bengal Village Chaukidari Act (VI 
of 1870), S. 49—Chaukidari Chakran land— 
Resumption by Collector—Settlement with Zemindar— 
Assessment of rent by Collector—Right of Zemindar 
to claim fair and equitable rent from yutnidar. 

The vent, which a landlord is entitled to claim when 
making a settlement of resumed chauhkidari chakran ` 
Jands with a patnidar, is not restricted to the amount 
of the assessment made by the Collector under section 
49 of Bengal Act Vi of 1870. He is entitled to 
demand a fair and equitable rent. 

Rojendra Nath Mukherjee v. Hivalul Mukerjee, 14 O. 
W. N.995, 7 Ind. Cas..554; Hari Narain Mozamdar v. 
Mukund Lal Mundal, 4 C. W. N. 814 and Kazi Newaz 
Khoda v. Ram Jadu Dey, 34 C. 109, 5 ©. L.J. 88; 11 
C. W. N. 201, relied on. GOPENDRA UWANDHA MITTER 
v. TARAPRASANNA, 87 O. 598; 14 C. W. N. 1049 790 
Bill of exchange—Holder and acceptor—Ac- 

commodation acceptor—Contract to treat the acceptor 

as surety-——Principal and surety—Negotiable Instru- 

ments Act (XXVI of 1881), ss. 32, 37. 

The general rule is that the acceptor of a bill of 
exchange is the principal debtor andthe drawer the 
surety. A contract to the contrary may be entered 
into between these two parties inverting their positions 
and such a contract may be proved in proceedings as 
between thom. - 

Itis open to the acceptor to prove that by virtue 
of a contract between himself and tho holder of a bill 
of exchange, his lability is that of a surety and not of 
a principal debtor. 

More notice of the defendant’s position as an accom- 
modasionacceptor is not sufficient to preclude the 
holder from treating him asa principal debtor. He 
cannot be so precluded in the absence of evidence 
proving that there is a contract under which he is 
bound to treat the acceptor as a surety. 

Mulchand v. Madho Ram,10 A. 421; Ramakisinayya 
v. Kasim, 13 M. 172, distinguished. Pune, F. W. v. 
BANK or Upper INDIA, Lro., 13 O. C. 206 727 
—— lading —Stoppage in transit subject 

to the rights of pledgee for value of the bill of 

lading : 650 
Bombay Act (XI of 1852)—Shet sanadi 

discharged without fault—Land left in his possession 

subject to survey assessment, effect of-—Interference by 

Collector. 

Under the rules having the force of law under the 
Bombay Act XI of 1852, the shet sanadi service 
required of B’s branch of the family, on the death of 
B, a shet sanadi, was dispensed with on the ground 
that there was no necessity for it; full survey nssoss- ° 
ment was imposed upon the land, and B’s heir was 
allowed to remain in possession, subject to the survey 
assessment. After that no further demand for service 
could bo made from the person let into possessién on 
that condition. 

The Collector, however, also entered the land of B 
in the appellant’s name in the revenue records asa 
shet sanadi holding, aud ordered a portion of the 
amount of the assessment payable by B’s heir to bo 
paid to the appellant for his services as a shet sanadi. 
He had held the office of shet sanadi independently 
of this land in B’s life-time: 

Held, (1) that all that was done was that the 
appellant’s remuneration for shet sanadi servico was 
increased, and the enhanced amount wasmade payable 
not from the land in dispute, but out of the assess- 
ment payable to Government by its occupant. That 
was an arrangement between the appellant and 


t 
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Government, which could not prejudice the rights of 
B’s heir in the absence of any law affecting that right; 

(2) that th8 action tuken under the rule had in law 
the effect of converting the land from a shet sanadi 
watan into a ryotivart holding and investing, the hold- 
er of the land with the rights of an ordinary ocen- 
pant, entitled toit so long as he paid the survey 
assessment. 

(3) that the mere entry in the appellant’s name could 
not affect that right or preserve that as a watan, 
which in virtue of the action of the authorities under 
or on the analogy of the rule, had ceased to partake 
of that character. YELLAPPA v. MARLINGAPPA, 12 
Bom. L. R. 577 i 5 : 661 

—— (II of 1865) 665 
Bhagdari Act (V of 1862)— 

Village Bholav —Vighotia village—Change of tenure 

for administrative purposes—Lffect on rule of succes- 

sion to the property ın village—Hindu Lars —Special 
custom. 

Bholav, a village inthe Broach District, wasan 
ordinary vighotia village, In 1883 or thereabouts 
Bholav became a Bhagdari village, and the conversion 
amounted to nothing more than a change of tenure 
effected by the Government for mere administrativo 
convenience: 

Teld, that the change so effected conld not be held 
to have carried with it the abrogation of the ordinary 
principles of Hindu Law by which the parties, resi- 
dents of the village, were governed before 1883; in 
other words, the chango was never intended, and did 
not operate, to upsetthe existing law of succession 
so as to confer on agnates thenceforth rights which 
they had never possessed, and to deprive daughters 
and their sons of rights which till then they had 
always enjoyed. Laru DAYAT v. Lanu Gopan, 12 
Bon. D. R. 573 659 
—— Sa 3 993 
———--- City Municipal Act (Bom. 

III of 1888), ss. 33, 34 958 
Su 305 — Premisesi legal 

sense of--Buildings—Interpretation of Statutes— 

Rule of interpretation -—Ewception to the rule —Owner 

of premtses—-Receiver of rent. š 

The mere owner of the land, who has let ib out 
under 2 building scheme for building purposes, is not 
the owner of the property, within the meaning of 
section 305 of the City of Bombay Municipal Act 
(Bombay Act ITI of 1888), becanse the property con- 
templated by the section necessarily embraces 
buildings, whether erected or to be erected; and tho 
legislature regards him as the owner of the premises 
who has tho right to receivo renb in respect of that 
property. 

The word ‘premises’ occurring in the section must 
be presumed to have been used by the Legislature in 
its legal sense, as referring to ihe particular kind of 























property which forms the subject-matter of the group , 


of immediately preceding sections of the Act. That 
group, consisting of sections 302 to 307, has reference 
to streets made for the use of buildings or building 
sites. The dominant idea running through sections 
802 to 8U4, is thit of buildings, either erected or 
projected, that is, the kind of yevoperty dealt with in 
what has gone before section 305; and, therefore, that 
is its ‘premissa, 

It is a primary rule of interpretation that a word 
having a popular meaning ought to be construed in 
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that sense, but one exception to thatrule is that, 
unless there is something to the contrary in the 
context, words of known legal import are to be con- 
sidered as having been used in their technical sense, 
when the law has attached that sense to them, 

The word ‘premises’ has a technical meaning in 
law. Its strict legal meaning is that which comes 
before, the ‘premissa’ of the document or deed which 
includes that word. EMPEROR v. RAMCHANDRA, 12 
Bom. L. R. 669 3 
—— Land Revenue Code (Bom. 

Act V of 1879), ss. 3 (11), 217—Molder 

— Yot restricted to registered occupants only—Tenant 

entering into possession underan occupant, 

Section 217 of the Land Revenue Code (Bom. Act V 
of 1879) does not restrict its application to registered 
occupants only, It invests ‘the holders of all lands’ in 
alienated villages with the samo rights and imposes 
upon them the same responsibilities in respect of 
the lands in their occupations, that occupants in un- 
alienated villages have. The words ‘so far as may be’ 
are used in the latter part of the section only and do 
not, when grammatically read, operate to limit the 
plain language of the first part, 

‘Holder’, as defined in clause 11 of section 3 of 
the Code, is wide enough to inelnde even a ten- 
ant who has entered into possession undar an oc- 
cnpant. NANABTAT T, COLLECTOR or Kaira, 12 Box. 
L. R. 707 
-—— m §. 217 949 
Boundary, disputed ~Wasto and jungle land 

— Burden of proof 165 
Breach of contract—Measure of damages 

—Stipulated compensation 1014 
Burden of proof — Alienation — Custom or 

Hinda Law—-Bunjahi Khatris 527 
Alienation hy sonless proprictor 
—Burden of proving consideration and neceasity is 
on the aliénee 49 
~——Alienation by Mindu widow— 
Vendee to prove justification 
Burden of proving kaa D 



































tion 45 
mm — Burden of proving a suit to be 
within time 505 


— = — m Encroachment—Plaintiff in en. 
joyment for a number of vears—Notice to Munici- 
pality prior to building—No objection 808 

— — ——Fijectment suit by inamdar 





ron a Estoppel — Prior admission -— 
Shifting of onus 

~———— Execution of document admit- 

ted—Burden of proving want of consideration lies 

on executant 

———— m Execution of mortgage-deed 

admitted—Burden of proving want of consideration 

h h 646 

hift to sisters—Validity 486 

Importance in appeal 986 

——————NMaintenaneo — Widow — Un- 

















chastity after succession 719 
—Marching a procession - Right 

to restrain ` 663 
ee Moncey in agent’s hands for 
specific purpose 270 


Onus 








: of proving occupaney 
rights 
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Burden of proof—concld. 


Presumption — Hindu joint 

family property—Self-acquisition 176 

a Purchaser suing for annulment 
of incumbrance—Protected interest 

~ Will — Probate 657 

Disputed boundary ~ Waste and 














een 











jungle land. 

Where the lands in question are waste and jungle 
Jands and are situated on the borders of the taluks of 
the plaintiff and the defendant, and no party has been 
exercising any act of possession for more than 12 years 
before the suit: 

Held, that the ordinary rile regarding the onus in- 
cumbent on the plaintiff has no application, that the 
parties are in the position of counter-claimants, that 
it ig the duty of the defendant, as much as of the 
plaintiff, to aid the Court in ascertaining the true 
boundary and that itis necessary for the Court to 
take into consideration the evidence adduced by both 
sides, k 

Lukhi Narain Jagdeb v. Jadu Nath Deo, 21 C. 504 
(P. C.); 211. A. 39, relied upon. Rapua Kanra BASAK 
v. AKHOY CHUNDER Dey 165 


—_—— amanna Suit jor land—Plea of Gadaba 
service— Alternatire plea of land burdened with 
service. š 
Tn asnit for resumption of certain lands held by 

defendants on Gadaba servico, the grant being subse- 

quent to permanent settlement, the burden of proving 
that the grant was notin lien of service is on defen- 
dants. Enjoyment for 40 years and the uniform 

Kathuhadi will not shift the burden of proof which lies 

on the defendant. 

Sanyasi v. Salur Zamindar, T M. 268 ab p. 272; 
Mahadevi v. Fikrama, 14 M. 365 at p. 875; Sri Rajah 
Subhanadri Appa Rao Bahadur v. Sri Rajah Venkata- 
narasimha Appa Rao Bahadur, 26 M. 403, referred to. 
VISWESWARA NISSENKA v., Gorta BUDARADU, 8 M. L. 
T. 82 < 401 


Buttress—Lnjoyment for over 12 years —Ease- 
ment— Title, 

i Where plaintiff put up a buttress and was in 
possession thereof for more than 12 years, he must be 
deemed to havo acquired a title to the site covered 
by the buttress by adverse possession and not merely 
an easement. Ravutu ADINARAYANAMMA V. MURTUZA, 
1 M. W. N. 400; 8 M. L. T. 282 


Calcutta Municipal Act (IH B. C, of 
1899), s. 151, Cl, (0)—“Building’—Com- 
pound or boundary wall, whether a building. 

A compoundor boundary wall is not a building 
within the meaning of section 151 clause (b) of the 
Calcutta Municipal Act and is not liable as such to 
assessment for Municipal rates. | 

Corporation of Calcutta v. Jogeswar Taha, 8 ©. W. 
N. 487, relied npon. 

Wendon v. London County Council, (1894) 1 Q. B. 
812 ; 63 L. J. M. C. 117; 9 R. 292; 70 L. T. 440; 42 
W R. 370; 58 J. P, 606, and Lavy v. London County 
Council, (1895) 2 Q. B. 877; G4 L. J. M. C. 262; 14 R. 
634; 73 L. T. 106; 43 W. R. 677,59 J. P. 680, re- 
ferred to. CORPORATION oF CaLcurTa t, Brixoy 
KRISHNA 890 
Cause of action. See RIGAT TO SUR. 

m Denial of plaintifs titlh—Doen- 
ment cf no legal value 








® 1910 


Cause of action—coneld. 
a Decree — Cutting ofe bund at 
fixed time by defendant—Wrongtful omission on 
part of defendant, effect of —Suit for damages 
, e 248 
—~—— — Alienation of immovable pro- 
perty by a minor predecessor—Suit by minor to 
recover that property ` 505 
Fresh invasion of right—Fresh 

















canse of action 
te enn Malicious prosecution — Com- 

plaint laid but no process issued 255 
ene mnt mn — Blo of nnascertained goods 








Suit for bare declaration 134 

Vendee undertaking to pay debt 
due from vendor to third person — Failure ot 
vendee : 269 

Caveat—Compromise 550 

Charge— Order of commitment—Magistrate’s dis- 
cretion— Order not in accordance with lav—Magis- 
trate’s power to alter 

Charity— Property burdened with a charge for 
charity —Alienability. 

Where property is not merely dedicated to a 
charity but burdened with a chargo in respect of a 
charity, as where the founder’s family has a beneficial 
interest in the surplus income, it can be alienated 
subject to the chargo. Murau NADAN v. SHUN- 
MOOGATHA PILLAI, 8 M. L, T. 224 


79 
Charter Act (24 & 25Vic. Chap. roay 


S. 

Chaukidari Chakran Iand—Resumption 
by Collector—Settilement with Zemindar—Assess- 
ment of rent by Collector—Right of Zemindar to 
claim fair and equitable rent from patnidar 790 

ee eee Resumption and settlement 
with Zemindar—Patnidar’s right to same—Suit for 
possession by patnidar virtually suit for specific 
performance Liability of patnidar to pay sums paid 
by Zamindar ow account of the lands. 

A. suit by a patnidar for possession of certain 
Chowkidari Chakran land against the Zemindar on the 
allegations that the plaintiff under the terms of the 
patni was entitled to the lands as soon as they were 
transferred by Government to the defendant and that 
the plaintiff offcred to take settlement but that it 
was rejected without any adequate reason by the 
defendant, is virtually a suit for specific performance. 

The defendant would be equitably entitled to refuse 
setiloment with the plaintiff unless the latter paid to 
the former the sums which the defendant had paid on 
account of these lands and which the plaintiff would 
himself have been obliged to pay if the settlement 
had been made with him directly the lands had been 
transferred to the defendant. RAJENDRA NATH ~. 
Hira Lan, 14 C, W. N. 995 554 
Chota Nagpur Encumbered Es-~ 

tates Act (VI of 1876) as amended 

by Act GH B. C. of 1909), ss. 3, 12 
. —"Cicil Cowl”, meaning of—-Whether includes 

Revenue Courts—Stay of proceedings while estate 

declared encumbered—Rent decree-—Limitation. 

Section 2 of the Chota Nagpur Encumbered Estates 
Act enacts that as soon as an estate is taken charge of 
under the Act, all proceedings pending in Civil Courts 
in respect of the deb® of the disqualified owner 
shall be barred; and under section 12 of the 
Act, the debts barred under section 3 are revived 
when the estate is released. 














. 
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Chota Nagpur Encumbered Es~ 
tates Act—concld. 


Held, that the words “Civil Court” aro compre- 
hensive enough to include the Revenue Court deciding 
rent suits and executing rent decrees. 

Nilmoni v. Taranath, 90. 295; 12 C. L. R. 261; 9 
I. A. 174, referred to. 

A decree-holder obtained decree against the 
judgment-debtor from the Revenue Court for arrears 
of rent on April 19, 1905. The estate of the judgment- 
debtor was in charge of the Encambered Estates 
Department from May 28, 1906, to April 21, 1908, on 
which last daté it was released. The decree-holder 


applied for execution of his decree on February | 


18, 1909: ' 

Held, that the application was quito within time. 
Protap Upar Narain v. MADAN Monax Natu 787 
m s. 12 787 

———. Tenancy Act (VI of 
1908), ss. 46, 21 I —-Act Y of 1908, s. 10 (c) 

—Manbhum district—Transfer of holding before De- 

cember 1909, validity of. 

There is nothing in section 46 of Act VI of 1908 
(Chota Nagpur Tenancy Act) which would invalidate 
the transfer of a holding by a tenant in the District 
of Manbhum in August 1909, that is, before the Act 
was extended to the District. Mrs. VESTA Crivron ©. 


KuULODA Prosap 
——- ——— Sa 211 763 

Civil Procedure Code (Act XIV of 
1882), S. I [—Declaration suit against minor 
that the minor is not plaintiff's son 

S. Eil—Suit for main- 
tenance of office--Right to recite mantras at religious 
procession—Suit of a Civil nature. 

A suit by a religious sect, to establish their right 
to recite mantras at religious processions is of a Civil 
nature, and cognizable by the Civil Courts. 

Krishnasami v. Krishknama, 5 M. 318, followed. 
BASHIAKAR v. VENKATA Varava, 20 M. L. J. 580 148 

—— Sa [3—Rent suit—Plea 

of title of third party——Defendant claiming title in 

himself adversely to plaintifi—Test of res judicata, 
what is. 

When the title of a third party is pleaded by the 
defendant in a rent suit and that third party is not a 
party to the suit, the question of title is not vres 
judicata. 

When, however, the defendant in a rent suit 
claims a titlo in himself adversely to the plaintif and 

“there is no question as to the controversy in tho 
subsequent tiblo sait, being between the samo parties, 
the matter is not quite free from difficulty: 

Radha Madhub Holdar v. Monohay Mukerji, 15 C. 
756, Kasiswar Mukhopadhya v, Mohendra Nath 
Bhandari, 25 C, 186, Run Bahadur v. Lusho Koen, 11 
0, 801, Nityananda Sarkar v. Ram Narain Das, 6 O, W. 
N. 66, Sahadab Dhali v. Ram Rudra Haldar, 10 ©, W. 
N. 820 and Harihar Pande v. Chowdhury Keramat 
Hoseein, 9 C. L.J. 493; 4 Ind. Cas, 175, roferrod to. 

The test of res judicata iu cases of this kind is 
whether tho issue of tithe was directly and sub- 
stantially raised in the rent suit. A 

The plaintiff brought arent suit, and the defendant 
denied that the lands were mal lands of the plaintiff 
and asserted that they were his lakheraj, The Court 
held that the lands wero not the mal lands of the 
plaintiff but the lekheraj of the defendant, and that no 
relationship of landlord and tenant was made out, and 


























GENERAL INDEX, 


1037 
Civil Procedure Code—(1882)— conti. 


the suit was dismissed. “The plaintiff brought a title 
suit for a declivation of his mal rights and for evic- 
tion of the defendant for having deuied the title of 
plaintiff: 

Held, that the question whether the land was the 
mai leud of the plaintiff was res judicata and the suit 
must fail on this ground.’ 

As soon as tho relationship of landlord and tenant 
is found to be wanting, the defendant becomes a 
trespasser and the provisions of the Bengal Tenaucy 
Act are no longer applicable. RAM Craxpna Roy v. 
GIRISH CHANDRA 











-—- SS. 13, 102, 103— 
Matter must be previously decided— Dismissal of suit 
Jor default—Whether rule of xes judicata applicable 
—Application for probate dismissed for default— 
Res judicata not applicable — Second application not 
barred by section 103, Civil Procedure Code. 


To make the rule of res judicata applicable, 
it is not enough to show that the matter in con- 
troversy in the subsequent proceedings has been 
directly and substantially in issue in the previous pro- 
ceedings, but-also that the mattor has boen heard and 
finally decided. 

Therefore, the dismissal of a suit in terms of 
section 102 of the Civil Procedure Code, 1932, is not 
intended to operate In favour of the defendant as 
res judicata. 

Consequently the rejection of » petition for pro- 
bate of a certain Will for default dees not bar 
a subsequent application for probato of the 
same Will. 

Ganesh Jagannath v. Ram Chandra, 21 B. 
563 and Chand Kour v. Partab Singh, 16 C. 98; 
15 I. A. 156, relied upon. 

When an oxecutor presents an application for pro- 
bate of a Will, he cannot be regarded as a plain- 
tiff who brings a suit in respect of some cause 
of action. 

Therefore, section 108 of the Civil Procedure 
Code, 1882, should not be held applicable to 
dismissal for default of an application for pro- 
bate, as the provisions of the section are plainly 
intended to apply to suits for enforcement of 
causes of action, 

Ganesh v. Ram Chunder, 21 B, 563, rolicd upon, 

Consequently, if the application by an executor for 
probate of a Will has been dismissed for default, that 
fact, by itself, cannot debar a second application by 
him for the probate of the same Will. Ramani Desgr 
v. KUMUD BANDHU, 14 CO, W. N. 924; 12 ©. L. J. j: 





m e Sa l3 Suit to recover 
property as trustee—Subsequent suit by heirs after 
plaintif’s death—Res judicata. 


Plaintiffs’ father sued to recover certain pro- 
perty as its trustee, That suit was dismiss- 
ed. After plaintiffs’ father’s death plaintiffs 


brought the present suit to recover the same pro- 
perty as trustees : 

Held, that whether the plaintiffs succeeded 
their father as trustees or the trustecship was 
joint family property of which the father was the 
manager, the plaintiffs were concluded by iho deci- 
sion in the previous suit by their fathor. Rasappaya 
r. A1THU MELANTA, 8 M. L. T. 221 
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S. 16, Euplanution—Pro- 
per ty situate in foreign territory—Jurisdiction. 
British Indian Courts have no jurisdiction to 

entertain suits for possession of property in Cochin 

territory. MELYITTIt KARNAVAN v. K. P. Suppan 

Menon, 8 M. L. T. 244 

—— —— s8. 17 IOI 


"— §S. 30, 35, 539— 

Suit asking for removal of trustee—No sanction neces- 

sary —Religious Endowments Act (XX of 1863), ss. 

14, 18—Parties—Sanctron. 

A suit which asks for the removal ofa trustee is 
nosore falling under section 589, Civil Procedure 
Code, and, therefore, no sanction is necessary. 

Where a trust is governed by the Religious Endow- 
ments Act, sanction under section 18 is necessary. 
Eren if no such sanction is necessary, where many 
other persons aro interested, plaintitt cannot sue 
without obtaining permission under section 35 or 

- section 30, Civil Procedure Code. he fact that the 
plaintiff is a trustee can make no difference having 
regard to the scope of the suit. MOHIDEEN KHAN v. 


























Banat Kuan, | M. W. N. 500; S M. L. T. 357 868 
—— §. 35 868 

—— a §. 43 289 
am a SS, 43, 50 455 





mm —- —-—--—  §, 10 2—Dismissal of suit 
for default does not operate as res judicata 126 
a —— sS. 108 126 
ama —— S. JOB BK parte decree, 
setting asidée—Non-service of summons—Jraud— 
Separate suit to set aside ex parte decree—Right of 
suit, when arises. 

It is not open. to the defendant against whom 
an ew parte decree has been passed to challenge 
the decreo in an independent action on the ground 
that the summons was nob served on him. His 

- remedy, if he wishes to set aside the ew parte decree 
on that ground, is by ax application under section 108, 
Civil Procedure Code, 1882. He cannot have 
that decree seb aside in an independent action, 
except by establishing that the deerce was obtain- 
ed by fraud. 

Abdul Mazumdar v, Mahomed Guzi 

21 ©. 605 ; Radha Raman Shaha v. Pran Nath Roy, 28 

C. 475; Khagendra Nath Mahata v. Pran Nath Roy, 29 
C. 395 and Dwarka Prasad v, Lachhoman Das, 21 A. 
279, relied upon, Laksuminararn Durr v. Bani 
Monomyp 163 

—— — S. 109—Party entitled 

to notice Opposite party, meantny of—Person attach» 
ing ex parte decree, whether entitled to notice. 

The expression ‘opposite party’ in section 109, Civil 
Procedure Code(Act XIV of 1882),does not include the 
person who has attached the ew parte decree. Only 
the party on record is entitled to the notice mentioned 
in the section. 

Krishnan v. Venkatapathi Chetty, 29 M. 818, and 
Chail Behari Lal v. Rahmal Das, 20 A. 38, referred to. 
Seyuean Cuetry v. Optra Munusawmy Iyer, 20 M. L, 
J. 5245 1 M. W. N. 894 
ee Sa I TO —Order—Appeal. 

An order under section 170 of the Code of Civil 
Proceduro, 1882, is not appealable. BADRI PRASAD v. 
Tro SINGH 





Chowdhury, 














kan S. 203—Judgment 
appellate Court, contents ef—Tudyment of reversal, 


of 
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In vevorgsing a decision of the first Court, the 
lower appellate Court should state the facts aud 
also the points which are raised befoy it, and then 
its decision on snch points aud the xoasons for that 
decision. The High Court should not be left to spell 
out tho meaning of the lower appellate Court by 
gathering together portions of findings both from 
the judgment of the first Court and tho judgment in 
appeal. Basarar ALI v. MAHOMED ROSHAN 421 


S. 230—Attachment— 
Application for sule—Continuation of attachment— 
Limitation. 

Section 230 of the Civil Procedure Code (Act XLV 
of 1832) only bars frosh application after the ex- 
piry of 12 years. Au application for salo is only con- 
tinuance of the prior application for attachment. 























Chilavadi Kotiah v. Alameglammiuh, 381 M. 71; 
8M. L. T. 828; 18 M. L. J. 43; Vencatappiah v. Jay- 
ganadha Row, 12 M. L. J. 24, veforred to. BURAJA 
VENKATA NARASIMHA 2 WANDURT VENKATA 707 

— — S, 231 939 
eman Tama ama anan Se ZED 48 


n= S. 244 and evecution 
proceedings, whether applicable to cases under Act X 
of 1859—Suit by gudgment-debtor whose property hus 
been illegally sold, whether mutntainible—Revenuz 

Court, jurisdiction of, to sell under-leaure before 

selling movables of gudgment-debtor in evesution of 

rent decree —Lanilord and Tenant Procedure Act (X 

of 1859), s. 108. 

Section 244 of the Code of Civil Procedure, 1882, 
and the sections which deal with proceedings after 
sale have no application to cases arising under Acb 
X of 1859, and, therefore, the only remedy open to 
a judgment-debtor uuder that Act, whose property 
has been illegally sold, is by suit. 

Section 103 of Act X of 1859 provides that an appli- 
cation for the sale of an under-tenure shall not be 
received, unless execution shall have been first taken 
out against any movable property which the judg- 
mont-debtor may possess in the district and the sale 
of such property shall have proved insufficient to 
satisfy the judgment. If there be a failure to follow 
the provisions of this seclion, the Court selling the 
property acts withous jurisdiction. 

Deanutoollah v. Nawab Nazim, 10 W. R. 841, relied 
npon, Damopar Misra v. Iswar CHANDRA Cnrow- 
DHURY 











Sas —- Sa 244—duction-pur 
chaser— Dispute between judgment-debtor and auctions 
purchaser, 

Though an auction-purchaser at a Court-sale in 
execution of a decrece is not a party to the suit in 
which the decree was passed and though he is not a 
representative of cither the decree-holder or the 
judgment-debtor for the purposes of section 244, yeb 
if the question raised by the judgment-debtor as to 
the legality of the Court-sale is virtually one between 
the parties to the suit, that is, between the decrec- 
holder and the judgment- debtor, and ifin the decision 
and result of that question the auction-purchaser is 
interested, the judgment-debtor ought not to be 
allowed to attack he sale ina suit. That is upon the 
ground that he is precluded by section 244 from 
raising the question by relying upon it asa defence 
iu any proceedings other than those under section 24, 
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The test in such cases is, whether the ground, upon 
which the Court-sale is attacked as conferring no title 
upon the auctiowpurchaser, affects the parties to the 
suit and could have as between them been raised 
and determined under section 24b and whether the 
auction-purchaser, though not a party to that suit, is 
a party interested in the result. 

Prosunno Coomar Sanyal v. Kasidas Sanyal, 191. A. 
166; 19 O. 683; Kuriyali v. Mayan, 7 M. 255, fol- 
lowed. 

Magan Lal v. Doshi Mulji, 25 B. 631, 3 Bom. L. R. 
255, referred to. Goxunsinc BHIKARAM v KISAN- 
SING Guru, 12 Bom. L. R. 589 
Sa 244 -Suit for parti- 

tion by purchaser of co-parcener’s right. 

Where plaintiff purchased at a Court salo the 
undivided share in certain property aud obtained 














joint possession of the property through Court and - 


-7 then brought a snit for partition and separate posses- 
sion of her share: Held, that section 244 was not a bar 
to the suit. MAHOMED IBRAHIM V. Meera OO0MMAT,, 














1M. W. N. 268 558 
= tenons S, 246 19 
r” S. 257 A — Agreement 


contained in an application signed by the parties but 

not verified before the Court, sanction of — Verification 

ofan agreement under s, 267A, necessary before 
sanction of Court—Complete agreement necessary 
before sanction. 

A decree was passed in favour of R. D. against M. 
B. in July 1908. In November 1908 an application 
was presented, signed by the parties and their pleaders, 
giving time to the judgment-debtor and allowing a 
higher rato of interest than that provided in the 
decree. No action was taken upon this application on 
the dato ib wag filed, but subsequently the decree- 
holder asked for time to summon the judgment-debt- 
or personally in order to verify the *yplication. No 
- further action was taken ou the application and the 
agreement ‘remained unverified. In July 1909, the 
decree-holders againapplied for execution entering 
therein a calculation based upon thc terms of the 
agreement of November 1808. The judgment-debtar 
objected to the enforcement of the agreement on tho 
ground that it had been obtained from him under 
undue influence and could not be enforced because it 
had not been verified by him in Courtand also because 
the Court had not sanctioned ib as required by sec- 
tton 257A. ofthe Civil Procedure Code, 1882. The 
Court exeenting the decree beld on evidence that the 
plea of undne influence was not made out and sanc- 
tioned the agreement: 

Held, thatas the decree-holders had not obtained the 
presence of tho judgment-debtor in order to verify 
tho agreement in Court, there was no such complete 
agreement between the parties as should have been 
sanctioned by the Court passing the decree after a 
period of more than 18 months. MUNESHAR Baxiisit 
SINGH v. RAGHUBER DAYAL 
eee neeaaea maan 6 PHB—Limitation Act 

(XV of 1877), Sch. II, art. 1734—Payment to mort- 

gagee, decree-holder but not certified to Court, whether 

to be taken cognizance of by executing Court, 

Section, 258 of the Code of Civil Procedure applies 
to proceedings in execution of mortgage decrees; 
therefore, any payments alleged to have been mado 
to.the deerce-helder and not certified by him within 
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the time prescribed by article 173A. of the Limitation 
Act, 1877, cannot be considered by the execution 
Court. 

Harish Chandra Man lal v. Jogabandh Dutt, 7 O. L. 
J. 531;12 C. W. N. 282; 3 M. L. T. 202 and Kedar Nath 
v. Kali Charan, 25 C. 703; 2 O. W. N. 358, Hatem 
Ali v. Abdul Gafur, 8 C. W. N. 102 and Mullikarajunn 














v, Narasinha Rao, 24M. 442. referred to, NISTARINI 
Dasi v. Qaya Ant, 12 O. L. J. 65 : 58 
——— S. 258 625 

—— S. 258, scope  of— 


Special law—Evidence Act (L of 1872), $. ING = 

Estoppel—General law—Special lau over-rides general 

law—Fraudulent execution of decrce—Deeree-holler 

taking out execution of a decree adjusted ont of Court 

~~ Conflict between the general interpretation of $. 259 

and s. 244. 

An application for cxcention of a decree was 
opposed ou the ground that the decree-holder had, 
by a deed, relinquished his annual share of tho 
income, awarded to him by the deeree, in considern- 
tion of receiving from the judgment-debtor Rs. 125 
a year as maintenance. The execution of the deed 
was admitted, but it was contended that, as the 
arrangement under the deed was pleaded as an 
adjustment and satisfaction of the decree outside 
the Court, and had not been certified to it as re- 
quired by section 258 of the Code of Civil Procedure 
(Act XIV of 1882), the Court could not recognize it 
as valid bub-was bound to execute the deeree. 
The Subordinate Judge overruled the contention 
holding, that, as the decroe-holder had, after exc- 
cuting the deed, received for several years moneys 
under it, he was estopped by conduct under section 115 
of the Indian Evidence Act. 

The decree-holder appealed to the High Court: 

Held, that the order of the Subordinate Judge must 
be revorsed. 

“Per Chandavarkar, J. 

When the law directs that an adjustment or pav- 
ment mado outside the Courtand not certified to 
ib as required shall not be recognised (section 258 of 
the Civil Procedure Code, 1882), it means that tho 
adjustment or payment, as the case may be, should 
be treated- as an invalid or void transaction, so 
far as the executing Court is concerned. There 
is no room left for the operation of the Jaw of 
estoppel in the matter of execution. The last 
paragraph of section 258 enacts a special law for 
a special purpose, whereas section 115 of the Indian 
Evidence Act, relates to the general law of estoppel, 
and the principle is that a special law over-rifles for its 
purposes the general law, 

Fraudulent exccutions of decrees must be dis- 
couraged by tho Courts, whenever they come to 
their notice; and deerce-holders, who entor freely 
into adjustments outside the Court and do uot 
certify them as required by law, but fraudulently 
apply for execution, ignoring the adjustment, 
should be dealt with under the Criminal law. 

Por Heaton, J. 

Section 258 of the Civil Procedure Code provided 
or intended to provide that the Court executing 
a decree should record as certified any payment 
or adjustment of the decree certified by the decree. 
holder, or of which information and satisfactory 
proof were giyen by the judgment-debtor, That 
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section laid down a special procedure for the parti- 
cular caso in which a judgment-debtor should ap- 
poar, not as an opponent contesting a claim in exe- 
cution but of his own initiative, as an applicant 
seeking to establish a payment or adjustment of the 
decree. When an application for execution is pre- 
sented, tho Court enquires from its own records 
what has been previously done towards satisfaction. 
What ib does nob find on its own records it dces 
not recognize in this sense, that it at the outset 
assumes that what is not recorded as paid or ad- 
justed still remains unpaid or unadjusted. But it 
is still open to the judgment-debtor to assert and 
prove that what the decree-holdcr claims under the 
decree is not due, having been paid or adjusted, 
and it is still incumbont ou the Court to go into 
the matter, if a contest on the point is raised. 
To state the result briefly, the final clause of sec- 
tion 258 raises a presumption, but does not limit 
the jurisdiction of the Court. To suppose that the Court 
is debarred from recognizing in any way any payment 
or adjustment not certified or proved in accordance 
with the special procedure provided by section 258 
is to run counter to the provisions of section 244, 
TRIMBACK RAMKRISUNA t, Hart Laxman, 12 Bow. L. 
R. 686 








S. 266— leecution—At- 


tachiment—Gifl of money by father to duughter for 7 


_ coustruction of house-—Lnterest of daughter in house, 
whether attachable--Monthly allowance as main- 
tenance to be paid owt of fathei’s estate to daughter 
whether attachable—Test whether maintenance allow- 
ance is assignable or not. 3 
A Hindu Brahmin father, whilo giving his daughter 

in marriage toa poor Kulin Brahmin, gave her, by a 
deed of gift, Rs.6,000 ina lump to be paid out of 
his estate for the construction of a house, and an 
annual sum of Rs. 600 also payable out of his estato 
for the maintenance of the daughter with her 
children. The houso was constructed, and a creditor 
of the caughter attached the samo as also the main- 
tenance allowance: 

Held, that the danghter had not merely a right of 
residence in the honse, and that hor interest in it 
was Hable to be attached; but her right to receive 
the monthly allowance was not so liable, being a 
purely personal right to future maintenance within 
the meaning of section 266 of the Civil Procedure 
Code, 1862. 

When a question arises, whether a rightto main- 
tenance is assignable or not, tho truo test to be ap- 
plied is, whether the intention of tho grantor was to 
create a purely personal right to receive a certain 
sum of money in the grantee, or whether his inten- 
‘tion was to create an interest in property, which 
ought to be treated as alienable property. The essence 
of the matter is to be determined by referenco to 
all the terms of the grant, whethor ib was personal 
and inalienable, or really an interest in property and 
attachable. TARA SUNDARI Derr v. SARADA CHARAN 
Banxpopapuya, 12 C. L. J. 146 8o 


oon Sa 2T6—Specific Relief 
Act (I of 1877), 8. 27 (b)—Agreement to convey 
property-—-Subsequent altachment of same property in 
ewecution of Court decree-——Rights of attaching creditor 
as against the party to whom there was an agreement 
to seli—Private alienation, 








CASES. i1910 
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Where property, which was agreed to be conveyed 
by first defendant to plaintif, was afterwards attached 
by second defendant in execution of ® decree he had 
obtained against the first, and during the subsistence 
ofthe said attachment, first defendant conveyed the 
property to plaintiff by a registered deed of sale: Held, 
(1) that the mere existence of a prior agreement to 


convey to plaintiff did not render tho sale to him ° 


anything other than a private alienation. 

Qurban Ali v. Ashraf Ali, 4 A. 219, Divendronath 
Sanyal v. Ram Coomar Ghose, 8 I. A. 65; 7 O. 107; 10 
C. L. R. 281, referred to. 

(2) that under section 27 (b) of the Specific Relief 
Act second defendant’s claim under his attachment 
was not enforceable against the sale to plaintiff, 
which was in performance of the prior contract to 
convey to plaintiff. 

Brunton v. Neale, 14 L. J. Ch. 8, referred to. GUTTA 
BAPINEEDU v. GUTTA Vuenkayya, 8 M. L. T. 197; 1 M. 
W. N. 440 
—— — 55 280 490 
S. SIOA—Order setting 

aside a sale in evecution—Suit to set aside an order 

of Civil Court—Limitation—Bimitation Act (XV of 

1877), Sch. II. arts. 18, 120. 

A suit toset aside an order, passed by a Munsif 
under section 310 A of the Codo of Civil Procedure, 
1882, setting aside a sale at the execution of a decree, 
is governed by article 18 and not by article 120 of the 
second Schedule of the Limitation Act, 1877. 

Shunkar Sarup v. Meju Mal, 28 A. 313 (P. C.) 8 
Bom. L. R. 713 ; 5 C. W. N. 649, distinguished. 

An auction-purchaser cannot obtain a decree for 
possession without first having the order, setting 
aside ‘the sale, set aside. Whether such an order 
is passed rightly or wrongly it cannot be treated as 
anullity. Kisuorr Lan v. KUBERSINGH, 7 A. L. J. 987 

503 

S. 316 — Auction-pur- 

chaser—Title commences from the date of sale certifi- 

cate—Right to realize rents and profits falling due 
before confirmation of sale. 

Under section 316 of the Code of Civil Procedure, 
Act X1V of 1882, title to the property sold vests in 
tho auction-purchaser from tho date of the certificate 
of sale and not before. ‘Therefore, an auction-purchascr 
is not entitled under the old law to recover rent 
of premises purchased by him falling due before the 
confirmation. 7 A 

Amir Kazim v. Darbari Mal, 24 A.475; (1902) A. W. 
N. 145, Prem Chand Palv. Parnima Dasi, 15 0, 546, 
followed. Suiram Lat v. Natus LAT, - 
— - S. 316 — duction pur- 

chaser—Absolute title from the date of confirmation -= 

Pre-emption — Right to pre-enpt, when arises in 

favour of auction-purchaser. 

An auction purchaser does not become hissadar 
of the mahal until the date when the sale becomes 
absolnte, and his right to pre-empt cannot arise 
until the sale in his favour has been confirmed. 

A Court acting under section 316 does not guarantee 
title; all that it does is to convey the right, title and in- 
terest in the property of the parties to the ‘suit before it, 

The words “sogfar as regards the parties to the suit 
and parties claiming through or under thoni” preclude 
any suggestion that the interests of third parties are 
affected by the certificate that the title to the pre. 
perty sold has vested in the purchaser, 
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Dagdu v. Pencham Singh Gangaram, 17° B. 375, 


referred to. Hasan ALI v. Mian JAN Kian, TA. L. 
J. 898 . 409 














— S$. 325A—Transfer of 
decree to Collector for execution——Limitation—Evemp- 
tion—Court of Wards Act (Mad. I of 1902), s. 47. 
Section 825A of the Codo of Civil Procedure 

expressly excludes from calculation the period during 

which the decree is before the Collector for cxecution 
and the exclusion is made applicable to proceedings 
for execution in the Civil Court. Danara KUMARA 

THIMMANAYANNY v. RANGA BHUPALA, 8 M. L, T. 285 

4 860 


—— 5, 336—Arrest of judg- 
ment-debtor— Bond by surety—Insolvency petition by 
judgment-debtor—Dismissal of petition—Liability of 
surety— Lamitation. 

Defendant No. 2 was arrested in execution of a 
decree for money obtained by the plaintif against 
him. Defendant No. 1 stood surety for him by 
executing the bond in suit by which he covenanted 
that if defendant No. 2 did not apply to be declared 
an insolvent within one month or if the said 
application was rejected, he would produce defen- 
dant No. 2 when required by the Court, or pay 
Rs. 500. Defendant No. 2 applied for insolvency 
within the time specified bat his application was 
dismissed. The plaintiff made a fresh application 
for execution and the defendant No. 1 alleged to 
produce defendant No. 2. Then the bond having been 
assigned to him, he sued to enforce the bond: . 

Held, that the bond was not opposed to public 
policy or without consideration, and was enforceable. 

Janki Das v. Ram Pertab, 16 A. 37, Jagadindra v. 
Chandra Nath, 81 0. 242, Mingale v. Ram Chandra, 
19 B. 694 and Poynar Bibee y. Nujjoo Khan, 5 O, 487, 
relied on. 

The defendant No. 1 was directed to produce the 
defendant No. 2 on September 27, 1904. The time 
was subsequently extended to September 80, on which 
date he failed to produce the judgment-debtor, and 
became liable on the bond: Held, that as the suit was 
brought within three years from that date, it was not 
barred by limitation, Mir Musar ALI v, GURU CHARAN 
SEN < 























S. 424—Civil Procedure 
Code (Act V of 1908), s. 80—True test for the applica- 
bility of-—Bhagdari Act (Bombay Act V of 1862), s. 3. 

he Collector of Kaira, in the exercise of the power 
conferred upon him by the provisions of section 8 of 
the Bhagdari Act (Bombay Act V of 1862), declared 
the plaintiff's mortgages illegal and inoperative, and 
thereby enabled one of the mortgagor’s heirs to take 
possession of the land mortgaged with possession to the 
plaintiff. The plaintiff sued to have the Collector's order, 
containing the declaration, seb aside as null and void: 

Held, that the declaration was a distinct act of the 
Collector, done in the exercise of a statutory power 
and, therefore, in his official capacity. 

The true tost of an action for the purposes of section 
424 of the old Code of Civil Procedure, reproduced 
. ns section 80 of the new Code, is whether éhe wrong 
complained of as having been dove by tho public 
officer sued amounts, first, to a distinct act on his 
part, and secondly, whether that act purports to 
havo been done by him in his official capacity. 


GENERAL INDEX. 
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Section 3 of tho Bhagdari Act (Bombay Act V of 
1862) points to the period within which the suit must 
be presented; section 424 of the Code limits the 
period after which the action must be filed. CHHAGAN- 
DAL v, COLLECTOR OF Kaira, 12 Bom. L. R. $25 993 


ee S. 436—Companies Act 

(VI of 1882), s. 89—Limitation Acts (XV of 1877 

and IX of 1908), applicability of— General Clauses 

Act (X of 1897), s. 6, effect of —Acts of procedure — 

Repeal — Retrospective effect. 

The plaintiff obtained an ev parte decree on the 
15th November 1904. Anapplication to execute the 
decree was made on the 38rd September 1904, and 
notice under Order XXT, Rule 22 was served inthe 
defendant company’s office on the lth September 
1909. On the 20th September, the defendants obtain- 
ed a rule misi against the plaintiff calling upon him 
why the ex parte decree should not be set aside. 
The plaintiff objected that the application was 
barred by time under the Limitation Act of 1908. The 
defendants, however, contended that on the Ist Janu- 
ary 1909, they had a right under the Limitation 
Act of 1877 to make the application, and that under 
section 6(c) of the General Clauses Act, they could not 
be deprived of that right when the Limitation Act of 
1877 was repealed: . 

Held, (1) that the application was barred under 
article 164 of the Limitation Act, 1908; 

(2) that section 436 of the Civil Procedure Code, 
1832, does not apply to companies registered under 
the Companies Act, but to the more uncommon 
class of companies authorised to sue or to bo sued in 


- the name of an officer or trustee; 


(3) that the remedy in respect of the liability in- 
volved in the ew parte decree is given by the Civil 
Procedure Code, the Limitation Act merely re- 
gulates the time within which the remedy must 
be sought; 

(4) thab where a new enactment deals with rights 
of action, unless it isso expressed in the Act, an 
existing right ofaction is nob taken away. But 
where the enactment deals with procedure only, 
unless the contrary is expressed, the enactment ap- 
plies to all actions, whether commenced before or after 
Hors Mints Lp. v. VITHAL 

98 
, 490 856 
ss. 503, 539—Re- 
ceiver, appointment of—Suit for scheme for temple 
without a prayer for removal of trustees—“Subject of 
suit”, 

In a suit for a scheme in respect of the manage- 
ment of a temple without any application for the 
removal of the trustees, the property of the temple 
isthe subject of the suit within the meaning of 
section 503, Civil Procedure Code, 1882. 

Tho Court has, therefore, the power to appointa 
Receiver pending the appointment of fresh trustees. 
VEERARAGHVA v. KRISHNASWAMY, 4 M. L. T. 88; 20 M. 


. J. 638 900 
ste it eR rr ne Pe S. §25—Arvitration, 
reference to— Hindu Mitakshara joint family—Refer- 
ence for partition—Minor member bound by reference 
made by karta—Reference by misrepresentation and 
andue influence, effect of. 
The two heads (kartas) of two branches of a joint 
Hindu Ifitakshare family agreed to have a partition 


Das, 12 Bom. L. R. 780 
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made, and for the purpose a reference was made to 
arbitration, One karta executed the deed of reference 
on his own behalf and as guardian of his minor 
nephew: 

Held, that the karta had full power to act as guard- 
janof the joint property of himself and his minor 
nephew and to doal with it for the purpose of making 
the reference to arbitration. 

A person who secures a reference to arbitration by 
misrepresentation and undue influence should not 
be allowed to benefit by his wrong doing and it is 
unjust that a person affected by an award so obtained 
should be precluded from contesting its validity in an 
application for filing the award aud be driven to a 
separate regular suit. g 

Mohomed y. Hakiman, 25 C. 757 and dmrit Ram v. 
Pasrat Ram, 17 A. 21, followed. 

The Court should decide definitely whether the 
reference to arbitration was for the benefit of the 
minor so as to be binding upon him. 

Ramon Kissen Sett v. Hurro Loll Sett, 19 C. 384 and 
Balaji Narayan v. Nana, 27 B. 287, referred to, JAI 
Natu v. Kamata Natu i 3 
S. 525 —-Arbitration— 

Award, refusing application to fle —Appeal-—Cvvil 

Procedure Code (Act V of 1908), s. 104 cl. (f)—- 

Proceedings ~Securing attendance of witness— Proce- 

dure—Rules of evidence. 

An appeal lies against un order refusing to grant 
an application te file anuward under section 525 of tho 
Civil Procedure Code of 1882. 

Sheo Sahai Mahton v. Kirtarth Bhagat, 70. L. J. 486, 
followed, and Basant Lal y. Kunji Lal, 28 A. 21; 2A. 
L. J. 450; A. W. N. (1905) 150, dissented from. 

There is no provision of law which requires 
persons to whom matters have been referred for 
decision by private arbitration to adopt any special 
procedure or which compols them to keep any re- 
cord or to produce any record of the proceedings taken 
before them. 

The proceedings contemplated by section 525 of tho 
Civil Procedure Code of 1882, arc proccedings of a 
private nature to which the rules of evidence cannot bo 
strictly applied. 

It is no part of the duty of the Court acting under 
section 525, Civil Procedure Code, 1882, to enter into 
the merits of the award. 

There is no provision of Jaw which would 
enable private arbitrators to secure the attend- 
ance of persons before them for the purpose of 
giving evidence and the duties of such arbi. 
trators do not go further than to examino the persons 
produced before them by the parties to give evidence. 
Ram Duar SAHU v. RAM CHARITAR SAHU : 























- — S. 539—Suit for re. 
moval of trustee—No sanction necessary 868 
Ss 


: 9—Appointment of 
Receiver 7 0 








- S. 561 —Cross-objection, 
admissibility of. 

A cross-objection or cross-appeal cannot be enter. 
tained for any relief not asked originally in the plaint 
and a cross-objection is admissible in so far only as it 
relates to matter opened up in the main appeal. 

Abdul Chant v. Muhammad Fasih, 28 A. 95; 
A. W. N. (1905) 200; 2 A. L. J. 667 and Muhammad 
Amir v, Parankishore Deh, 26 ©. 114, referred to. 
Jivsain v. ASAHIU Nun, 86 P, W. R. 1910 505 
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S. 586~—Suié for mesne 
profits—Valuation of claim bygplaintif—wNo leave 
asked to increase valuation—No offer to pay addi- 
tional Court-fee—Value of suit, what to be taken as 
—Court Fees Act (VII of 1870), ss. 7, 11—Suits Valu- 
ation Act (VII of 1887), s. 8—Civi Courts det (XII 
of 1887), s. 21. 

Iu a suit for recovery of mesne-protits, the plain- 
tiff valued his claim at Rs. 300 for the purposes of 
ascertainment of the jurisdiction of the Court and the 
amount of the Court-fee payable. He stated that 
if the amount of mesne-profits was found to be 
greater than Rs. 800, he might be awarded a decreg 
for the excess amount after payment of additional 
Court-fee. A Commissioner was appointed to as- 
certain the rates at which rent was payable in res- 
pect of the different classes of land. He submitted 
his report that if the mesne-profits were assessed at 
a certain rate the plaintiff would have been entitled 
to a decree for Rs. 580. But the plaintiff made no 
application for the amendment of the plaint nor did 
he ask for leave to increase the valuation of lis 
claim or offer to pay any additional Court-feo. The 
first Court gave hima decree for Rs. 223 and he 
appealed to the sub-Judge and valued his appeal at 
Rs, 357, that is, the balance of Rs. 580, Tho appeal 
was dismissed and the plaintiff filed a second appeal: 

Held, that the mere circumstance that the plaintiff 
chose to value his appeal at Rs. 357 did not show 
that the valno of the suit was raised to Rs. 580, for 
such an alteration could not be made without a proper 
application to the Court in that behalf, and even if 
such au application were made, it could not be grant- 
ed unless the plaintiff paid the additional Court-fce 
and that consequently the value of the suit must 
be taken to be Rs. 800 and the second appeal was 
incompetent. 

Sri Bullav Bhattacharji v. 
11 C. 169, relied upon. 

Ijjatulla Bhuyan v. Chandra Mohan Banerji, 34 O. 
954; 60. L. J. 255; 11 C. W. N. 1133, (F.B.), referred 
to. Kani Kamat MAITRA t. FAZLUR RAHMAN KHAN 

778 

——— S. 588—Power of appel- 
late Court—Amendment of heading. 

An appellate Court can allow the amendment of the 
heading of an appeal and hear it under section 588 
of the Civil Procedure Code. NaNJUNDIER v. VENKATA 














Baburam Chattopadhya, 











Rao, 8 M. L. T., 199 4 

aaa S. 596 926 

mama aaa Sch. IV—Form 
No. 109 


455 

——— (Act V of I1908)— 
Salo of agricultural land in execution of decree— 
Sanction of Commissioner not required 495 
—_—_— 2,0. XXII, R. 3 

(1)—Suit by Hindu widow— Death of plaintif— 

Leyal representative —Reversioner. 

Where a Hindu widow died after tho institu. 
tion of a suit to recover property belonging to 
her deceased husband, the reversionary heirs of 
her husband, being her legal representatives, should 
be broughy upon the record. 

Kattama Natchiar v. The Raja of Shivaganga,9 M. 
T. A. 543; 2 W. R. (P, C.) 81, Premmoyi Chaudhurani 
y, Preonath Dhur, 28 ©. 636; Tribhuwan Sunder Kun 
v. Sri Narain Singh, 20 A. 341, followed. Rremar Rat 
v SUBUPLYAN BINGI, 7 aA L. d. GOU 
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Say eR S. 2—Preliminary decree 
—Decision® on the preliminary point whether a 
person is agriculturist—Dekkhan Ayricult wrists Relief 

Act (XVIL of 1879) Jurisdiction af District Judge. 

Ina redemption suit the plaintiffs cantended that 
they were agriculturists. The preliminary issue, 
whether the plaintiffs were agricnltarists, was 
determined by the Subordinate Judge in favour of 
the plaintiffs. On appeal, the District Judge being 
of opinion that the decision that the plaintiffs were 
agriculturists was not a decree, declined to consider 
its correctness: 

Held, that the District Judge had jurisdiction. The 
formally expressed decision that the plaintiffs were 
agriculturists would be a preliminary decree within 
the meaning of section 2, Civil Procedure Code, 
being an adjudication which, so far as regards the 
Court expressing it, conclusively determined the 
rights of the parties with regard to the manner in 
which accounts between them should be taken 
notwithstanding the written contract that they had 
entered into before suit. KRISHNAJI SAKHARAM v, 
Maruti Appa, 12 Bom. L. R. 762 


e Sa Q- Jurisdiction—Suit 
of Civil nature —Right to hoist flay of a saint—No 
exclusive privilege. 

Plaintiff brought a suit fora declaration tbat he 
was entitled to hoist a flaw of a particular saint and 
take the offerings that were made to it: Held, that 
he was entitled to such a declaration as he was merely 





vindicating a common law right and claimed no. 


exclusive privilege. . 

Mohammad Abdul Hufiz v. Latif Husain, 24 O. 524, 
followed. 

Chunnu Dat Tyas v. Babu Nandan, 7 A. L. J. 529; 
6 Ind. Cas. 223, distinguished. RAJA Suan v. HUSAIN 
Suan, 7 A. L. J. 830 


oe re ee Sa F —Suits by two rival 
pre-emptors—Separate decrees framed in both swits— 
Appeal aguinst one decree only—Other decree becom- 
ing final by lapse of time—Res judicata—Tivo decrees 
cannot be challenged in one appeal. 


Two rival suits for pre-emption were instituted in 
the same Court. The plaintiff in cither case was mado 
defendant in the other. One plaintiff having been 
found to have preferential right his suit was decreed 
ard the other suit dismissed. Two separate decrees 
were framed in both the suits, The losing pre-emptor 
preferred anappeal against one of the decrees and 
allowed the other to become time-barred: Held, that 
ono of the decrees having become final by lapse of 
time, the appeal against the other was barred by 
ves judicata. 

Chhajju v. Sheo Sahai, 10 A. 128, followed. 

Damodar Das v. Sheo Ram Das, 29 A. 730; A. W. N. 
(1907) 245; 4 A. L. J. 587, overruled. 

Batkishen v, Kishan Lal, 11 A. 148, Ramlal v. Chhab 
Nath, 12 A. 578, Ram Kirpal v. Rup Kuwari, 11 I. A. 
87; 6 A. 269, Mangli v. Narain, A. W. N. (1898) 190, 
Kesho Tiwari v. Surju Kunwar, A. W. N. (1898) 221, 
Abdul Basit v. Ashfaq Husain, A.W.N. 61908. 211; 4 M. 
L.T. 172, Aldul Majid v. Jeo Narain Mahto, 16 ©. 233, 
Blariam Nissa Bibi v. Joynad Bibi, 33 0. 1101; 10 O. W. 
N. 984; 40. L. J. 149, Qururajanmah v. Venkata Krish- 
mama Chetti, 24 M. 850, Panchanada Valam v. Vaithi- 
natha Sastrial, 29 M, 333; 16 M. L. J. 63, reforred to. 
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Per Chamier, J.—-The Code of Civil Procedure 
requires a separate judgment and decree for cach suit 
or appeal and two or more decrees cannot be chal- 
longed by one appeal, ZAHARIA ù. DEBU, 7 A. |. d, 
861 156 
we eea S. I I—Res judicata bet- 

ween co-defendants. 

Where it is necessary to adjudicate between co- 
defendants tho question of tho title ofone of the 
defendants in order to give relicf to the plaintiff, the 
adjudication would be res judicata between the defeu- 
dants as well as between the plaintiff and the defen- 
dant, 

Chajju v. Umrao Singh, 22 A. 386, Ahmed Ali v. 
Najabat Khan, 18 A. 65, followed. PURSHOTAMA 
NAND GIR v, LAKHPATTI 67 














S» ]1—Res judicata— 
First suit dismissed on the ground of under-valuation 
and on merits—Second snit not barred. 

In a previous suit between tho parties there was a 
decision on the merits. But tho Court also gavo 
another reason for dismissing that suit. ‘The reason 
was that the plaint had been undervalued, and tho 
plaintiff in tho suit had refused to pay tho additional 
Court-fees. Inthe. subsequent suit the decision on 
the merits was relied on as establishing a bar of 
res judicata: i 

Held, that the provions decision on the merits conid 
not have the foree of res judicata, 

Whether a suit is rejected on the ground of nuder- 
valuation before registration or at any subsequent 
stage, the effect is the same, as if the plaint had been 
originally rejected. IRAWA LAXMANA v. SATYAPPA, 12 
Box. L. R. 766 
emmm mama S, 20 593 
——— —— S. 47—Suit for mesno 

profits after execution of conveyance in execution 
of a decree for specific performance 48 








s. 4717 55 
man an Sa MT Decree contain- 
ing penal clanse 583 














S. 47—Representative 
of judgment debtor : 769 


aeaaee SS. 47, [58—Evecution 

—Fraudulent decree—Separate suit or application -- 

Nullity— Remedy against fraudulent decree — dp- 

plication for execution treated as suit—Rules of pro- 

cedure, alterations in—Retrospective effect. 

A judgment or decree obtained by fraud upon 
a Court binds neither the Court, which passes it, nor 
auy other Court ; and its nullity upon the ground of 
fraud, though it has not been set aside or reversed, 
may be alleged in a collateral proceeding. 

In applying this rule, it matters not whether 
the judgment impugned has been pronounced by 
an inferior or by the highest Court of Judica- 
ture in the realm, but in all cases alike it is com- 
petent for every Court, whether superior or in- 
ferior, to treat as nullity any judgment which 
can bo clearly shown to have been obtained by 
manifest fraud. 

Where a decree has boen obtained by fraud, 
the remedy is by a separate suit and not by an 
application under section 47 of the Code of Civil Pro- 
cedure, 1908. 

Sudindra v. Budan, 9 M. 81; Abdul Mazumdar v, 
Muhammad Ghazi, 210.605; Ram Nath v, Mahek 
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Chandra, 24 0. 546; Moti Lal Chakarbati v, Chandra 
Banragi, 26 ©. 326; 3 0. W. N. 395; Ram Narain 
Tewaree v. Sheu Bhanjan Roy, 27 ©. 197; Bansi 
Lal v. Ramji Lal, 20 A. 370 ; Bowen v. Evans, 2 
H. L. ©. 257; l Jo. and Lat. 178; 6 Ir. Eq. R. 569, 
Chelambar v. Krishnappa, 26 B. 545, referred to. 

No person has any vested rights in procedure. Al- 
terations in the procedure are always retrospective 
unless there be some good roasons against it, 

Gardiner v. Lurus, 3 App. O. 608 ; Kinberary, 3 Q. 
B. 160; 9 B. and 8. 86, 87 L. J. Q. B. 80; 87 L. T. 540; 
16 W. R. 540; Re Bhagwan Das Harjivan, 8 B. 511 ; 
Bhotea Sundari Debi v, Rakhal Chandra Bose, 12 C. 
583; Akramunnissa Begam v. Wahulnissa Began, 18 B. 
42; Ganga Ram v. Puran Chand, 21 B. 822; 
Vedavithi Wasariah v. Mangamania, 27 M. 538; Chunia 
Nasariya v. Mangamma, 14 M. L. J. 340, re- 
ferred to. SHAMSHERYAR Kuan v. Goran Cuann II 
a 85. 47, TST — Kacu 

tion of decree—Question relating to evecution —Ques- 

tion as to what was sold at ewecution sale-—Inherent 
power of Court to restify mistake ~—Res judicata — 

Question of mistake, 

The question of what was sold at an execution 
sale, is a question relating to the execution of 
the decree; and no decision as to the validity of 
the decree or as to tho validity of the sale held 
wader the decree onthe ground of fraud can pos- 
sibly operate as res judicata ina question of mistake 
which occurred in the execution proceeding itself. The 
Court has full jurisdiction under section 151 of the 
Civil Procedure Code to rectify it, Kxapasut Das r. 
CHANDRA MOHAN SHAHA 91 
—— ———- SS. 47, 146, O. XXI, 

Rr. 95, 98—LEeecution of decree—Resistance to 

delivery by purchaser of attached property from the 

gudgment-debtor —Application to remove obstruction 

—Whether lies under rule 98 —Appeal— Ros judicata. 

The purchaser of attached property is the repre- 
sentative of the judgment-debtor within the meaning 
of section 47 of the new Civil Procedure Code (V of 
1908),. corresponding to section 244 of the old Code. 

Paramananda Das v. Mahabeer Dossji, 20 M. 878, 
Lalji Mat v. Nand Kishore, 19 A. 332, Gur Prasud v. 
Ram Lal, 21 A. 20, Mathewson v. Goburdan Tribedi, 
28 C. 492, referred to. 

Rule 98 of the new Civil Procedure Code has to be 
read along with rule 95. 

Au application to remove obstruction caused to de- 
livery of possession to a decree-holder purchaser by a 
purchaser from the judgment-debtor of the attached: 

< property after attachment must be dealt with under 

rule 98 

The aggrieved party has aright of appeal against 
an order passed on such application. 

Rules 95 and 102 of Act V of 1908 between them 
cover the cases of representatives of the judgment- 
debtor in cases of transfer after attachment under a 
money decree and transfers of property whose posses- 
sion is decreed to the plaintiff. 

Fathavedan Nambudri v. Kunju Achan, 39 M. 72; 
2 M. L. T. 34; 16 M. L. J. 433, distinguished. 

In any event the application to remove obstruction 
must, under section 146, be disposed of under rule 98. 

A decision in one proceeding that no appeal lay has 
not the force of res judicata so as to preclude an 
appealin another proceeding. KUPPANA KAUNDAN v. 

KUMARA KAYUNDAN, 8 M,L.T. 240; 1 M.W.N. 674 41 8. 
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—— m -c S, 55, sub«ss. 3, 4 
351 
-m S. 55 606 
S. 64 481 
——— —— Sa 80 993 





-———— S. BO—Public oficer— 
Cantonment Committee — Contract Act (IX of 1872), 
Oh. V—Contract obligations resembling those created 
by contract—Notice compulsory. 

A Cantonment Committeo, formed under rules 
framed under the Cantonments Act (XIII of 1889), 
is a ‘public officer’ within the meaning of section 2 of 
the Code of Civil Procedure. 

Uhapter V of the Contract Act deals with “cerlain 
obligations resembling those created by contract,’ nob 
those arising from a contract itself, which pre- 
supposes a legal relation brought about between 
parties by their free volition in the form of proposal 
and assent. 

It would be straining the language of section 80 of 
the Code of Civil Procedure beyond legitimate limits 
and defeating its object, if the principle that no notice 
under section 80 is reqrired in a suit ex contractu 
were io be applied to actions sounding substantially in 
tort, merely because by operation of law those actions, 
for certain purposes, are treated as actions ev contractii, 
Gecin Grey v Tire CANTONMENT COMMITTEE or Poona, 
12 Bow. L. R. 615 679 

92—Suit 





S. against 

Mahant of Gaddi—Jurisdiction. 

The appellant ivstitutod this suit against the re- 
spondent who was admitted to have been for years 
Mahant of the Gaddi alleging various breaches of 
trustand asking for removal of the respondent from 
his trusteeship and for a declaration that the property 
entered in the schedule tothe plaint was trust pro- 
perty: ' 

Held, that the case came within section 92 of Act 
V- of 1908 and, therefore, under sub-section (1) of tho 
section the suit could not be entertained unless 
instituted in conformity with the provisions of the 
sub-section. SHEO Ratan Das v. AUDHESH NARAIN, 
18 0. O. 177 ' 565 
ee SS. 92,1 15 —Revision— 

High Court—Interlocutory orders, interference with — 

Amendment of plaint by striking out relief ~Suit for 

public charities—Consent of Advocate-Generat— 

Plaint—Court-fee—No ‘pecuniary’ value can be placed 

on relief sought—Couwrt Fees Act (VIE of 1870), Sch, 

It, art. 17,.cl. VI. 

The High Court can in revision interfere with 
interlocutory orders where they appear to be a 
denial of jurisdiction; and to inform a member 
of the public, who is presumed to bring a decla- 
ratory suit under section 92 of the Civil Procedure 
Code in the interest of the public, that he cannot 
bring such a suit without valuing his plaint at 
the value of the property involved, does really 
amount to shutting him out of the right of suit, 
and it would be useless to defor the matter 
until the plain@ff had, by neglecting to take any 
further steps in the matter, incurred the rejection 
of his plaint. i 

If the Advocate-General 
under section 92 of the Civil 
something outside the scope of that section 
been inserted in the plaint and that has 














has sanctioned a suit 
Procedure Code, and 
has. 
been 
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covered by the general sanction, it cannot be 
said that the striking ont of that relief, which 
did not fall strictly within tho scope of section 92, 
cannot be enade without the sanction of the Advo- 
cate-General, 

Budree Das v. Choont Lal, 83 C., 789;10 ©. W. N. 
581, referred to. -i 

A suit under section 92 
n question npon which no 
be placed, 

Sajedur Raja Chowdhuri v. Gour Bohan Das Baishnav, 
24' 0. 418, referred to. 

And, therefore, such a suit falls within the pur- 
view of article 17 clause VI Schedule II to the Court 
Fees Act. 

The mere fact thatthe plaintiff asks for an account 
to be taken from the trustees does not take the case 
out of the purview of that article. 

Thakuri, v. Brahma Narain, 19 A. 60; Gir- 
dhari Lal. v. Ram Lal, 21 A. 200; Ghazaffar 
Husain Khanv. Yawar Husain, 28 A.112; 2 A. L.J. 
591; A. W. N. (1905) 208, followed. 

The proper Conrt-fee payable is Rs. 10. RAMRUP 
Das v. Susaram Das, 14.0. W. N. 982; 12 ©. L. J. oo 


generally involves 
pecuniary value can 














S. 100—Point raised for 
the first time in Second Appeal 123 

















— — S. 100—Qnuestion of 
fact : 912 
rer — —— S. 100—Question of law 
Nature of tenancy 785 


S. 104(f) 333 
S. 109 cl. (1) —Privy 
Council Appeal—Order of remand——-Decision on car- 

. dinal question. 

Where in a suit for the winding up ofapart- 
nership bnsiness, the first Court directed an account 
to be taken, and the High Court on appeal disagreed 
with that Court in respect of the 1esvective liabili- 
ties of the parties and remanded the suit for a fresh 
taking of the accounts : 

Held, that the decision of the High Court on this 
cardinal question as to the respective liabilities of the 
different parties igssuch a decision as to constitute 
such a final decision on the pointsin issus asto amount 
to a decree in snit. 

Rahimbhoy Habibbhoy v. Turner, 18 I, A. 6; 15 
B. 156 and Syed Muzhar Husein vw. Bodha Bibi, 22 
I. A. 1; 17 A, 112, followed. Dwarka Naru v. Mano- 

622 


MED AKBAR 
mcmama s. 113, O. XLVI, 

R. [—Hindu Law—Mitakshara family--Bond in 

name of deceased father—Impartible Raj— Whether 

Succession Certificate necessary to be taken out by 

son~~Succession Certificate Act (VII of 1889), s. 4— 

“Eyects of deceased” —Suces sion by survivorship. 

A. Succession Certificate is confined to the case in 
which the claim is to the effects of the deceased and 
not to family property when the claim is by right of 
survivorship. 

Jogmohondas v. Allu Maria Duskal, 19 B. 338, 
Beejroj v. Bhyro Persaud, 23 C.912, Bissen Chand v. 
Chatrapat, 1 ©. W. N. 82, followed. 

Succession to impartible estates has always been 
determined by the rule of survivership. 

Rup Singh v. Baisni, 11 I. A. 149; 7 A. l; 
Doorga Persad Singh v. Doorga Konwari, 5 I. A. 149; 4 
C. 190 at page 201, followed. 
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Therefore, a successor to an impartible Raj does not 
succeed as an heir to the effects of the deceased 
holder of the raj, but he succeeds by right of survivor- 
ship. - And consequently when a bond stands in the 
namo of the last holder of an impartible Raj, his suc- 
cessor is not bound to produce a Succession Oertifi- 
cate before he can obtain a decree on the bond. Cur 
Persuap SINGH v, Drort Rar 
i kama 115. 


——— Su 
(Civin), 
———— Sa 115 481 
—— —— S. 1195 — Interference 
with interlocutory order 436 


—— S. 141, O. IX, R. 9, 
O. XXI, R, 10O3—Erecution proccedings—Re- 
hearing. 

An application for re-hearing of an application in an 
execution matter is maintainable and is not barred 
by O. XAT. R. 108, which merely says that the 
petitioner may institute a suit if he chooses; it does 
not sey that his right to apply fora re-hearing is 
barred. Sarpar ATI t. KISIIUN Lan, 12 0, L. J. 6 

241 

S. I146— Application to 

418 


148 — Extension of 
36 


See REVISION 


eens 








Powe) 


























remove obstruction 


S. 
time in a mortgage-decreo 


ss. 148, 149~ En- 
largement of time by Court—Court-fee, power to make 
up deficiency of-—Smail Cause Court — Registrar, 
power of, to enlarge time. 

When a party asks for enlargement of time and in- 
vites the Court to make an order under section 149 or 
under that section read with section 148 of the Civil 
Procedure Code, an application should bo made to the 
Court, and the record ought clearly to indicate that 
all the circumstances have been brought to the 
notice of the Court which with full knowledge there- 
of has in the exercise of its discretion made an order 
entitling the plaintiff to make up the deficiency of 
Court-fees within the time fixed under section 149 or 
within any additional period allowed under section 
148. 

Amir Hussain v. Nanhak Chand, 6 Ind. Cas, 424; 12 
C. L. J. 62; 14 O. W. N. 882, distinguished, 

Where the Court in its discretion called upon tho 


























‘plaintiff to pay the deficiency of Court-feo within a 


time fixed by it, but that order was not carried ont: 

Held, that section 149 did not assist the plaintiff 
andif the deficiency was paid after the period of 
limitation tho suit should be dismissed. 

Padmanand Singh v. Ananta Lal Misser, 34 ©. £0 
4 C. UJ. 421; 11 ©. W. N. 38; 1 M. L. T. 355 
(F. BJ), Brahmomoyi Dasi v. Andi Si, 27 C. 376 and 
Hara Kumar Pal Chowdhury v. Safatulla, 2 ©. L.J. 
70; 9 O. W. N. 844, followed. 

Section 149 of tho Civil Procedure Code, 1908, has 
not brought about any chango in the law so as to en- 
title a plaintiff, who has obtained time under section 
149 and has failed to carry out the order of the Court, 
to make up the deficiency of Court-fec on a subsequent 
day without an order for enlargement of time undor 
section 148. 

The Registrar of 2 Small Cause Court is not com- 
petent to make an order under section 148 of the 
Civil Procedure Code, 1908, for enlargement of time. 
BUDHAN Snag v. SITA Nata Suan 78 
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eet a nn mn Se 149) 578 

e am aana Sia 154 39, 94, 
1017 














: S., ISI — Extension of 
iime fixed in a mortgage-decree 36 
——————— §, 15 1—Inkerent power 

. 46 























of Court > 
—— S, 151—Power to rec- 
tify mistake in an execution sale 9I 
: ona Se LGL—Remond 75 
mm — §. 152—Inherent power 
to amend decree 876 
ee S, 158 








I1 
—— 0. 1, R. I3—Non- 
joinder of parties—Objection net taken at earliest 
opportunity-— Waiver. > 
Where the defendants did not object to non-joinder 
of parties at the enrliest possible opportunity but wait- 
ed soasto precludo the plaintiffs from making an 
application to the Court for adding partics within the 
poriod of limitation: Held, that the objection must be 
deemed to have been waived. Deni Saran SAHAI +. 


MAHABIR SINGH 2 
Q. Ii, R. 2, (3) De- 


suit for partition—Omission of relief 





claratory 

Separate suit—Limitation, 

In a prior suit, the plaintiffs sought for a declara- 
tion that a certain Will executed by their father was 
null and void inasmuch as he had no right to dispose 
of by Will the ancestral joint property. One of the 
defences raised in that suit was that the snit 
was barred by the provisions of section 42 of tho 
Specific Relief Act, as the plaintiffs, being ont of pos- 
session, had failed to ask for possession. The Subor- 
dinate Judge held that the plaintiffs and tho defen- 
dants were in joint possession and hence overruled 
. this plea of the defendants, The case went up to the 
Privy Council but nowhere did the defendants chal- 
Jenge the finding of the Subordinate Judge. Later on, 
the plaintiffs brought this suit for partition of tho 
property: 

Held, that, under the circumstances, the second snit 
was not barred by the provisions of Order II, Rule 2 
(3) of the Code of Civil Proceduro, 1908. ~ 

Held, further, that the second suit was not barred 
by limitation inasmuch as jt had been brought within 
12 years from the date of the Subordinate Judge's de- 
cision in the prior suit. KANHAYA Lan v, Lan BAHA- 


DUR 4 
m On II, R. 2 (2)—Por- 
tion of claim-~Intentional onvission—Plaintiff igno- 
vant of his right—Civil Procedure Code (Act XIV of 

1882), s. 43. 

A tenant died leaviug behind a daughter and a 
mother, both bearing the same name. The plaintiff 
sued the mother for the arrear of rent for 1818 F. 
and got an ex parte decree. He then sued the danghter 
for the rent for 1314 F as he had come to know by 
this time that the daughter was the tenant. Later 
on the ex parte decree in the previous suit was set aside 
and the daughter was made a party. Objection was 
made that the second suit was barred by section 43 
of Act XIV of 1882: ; 

Held, that the plaintiff having no knowledge, when 
he instituted the suit for the rent for 1814 F., that the 
daughter was the tenant in 18138 F., he could not be 
said to have omitted to sue for the rent for 1813 P. 
within the meaning of section 43 of Act XIV of 1882. 
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A right which a litigant possessed without 
knowledge or ever having known that he possessed 
it, oan hardly be regarded asa “portion of his claim” 
within the meaning of section 43 of Act XIV of 1882. 

Amanat Bibi v. Imdad Husain, 15 C. 800; 15 I. 
A. 106, referred to, Barun Kuan v. Munni Lan, 7 A. 





L. J, 738 289 
—— 0. VI, R. 6 797 
O. VIII, R. 6, scope 

of 2 1006 
Q. IX, R.9 241 





——— O. XX, R. 4 (I)— 
Judgment—Smal? Cause Court—Reasons for findings 

nol necessary. 5 . 

Ib is not necossary for a Judge, Small Cause Court, 
to state his reasons for his findings on the issues. 

Narayan v. Bhagw, 31 B. 814; 9 Bom. L, R. 327 (F. 
BJ), followed. Aunen AYOOB 1. THE ASIATIC PRT- 
ROLEUM Co. Lo, 4 S. L. R. 17 591 
emmm maan aa O, XXI, Re I—Decree 

—Payment into Court—Compliance with direction in 

the decree to pay to the decree-holder—Date of pay~ 

ment—Court closed on the fixed day of paymeni—~ 

Payment on the opening of Court—General Clauses 

Act (X of 1897), s. 10. 

A decree directed that the plaintiff, being owner of 
the property in disputo, should pay to the defendant 
Rs. 100 by the 10th of April 1909, and that, if the 
moneys were not paid by the plaintiff as agreed upon, 
the property would remain with the defendant by 
right of ownership, and the plaintiff would have no 
right of ownership over the same. The payment 
required was not mado on or before tho 10th April 
but was made into Court on the 14th April. The 
Court was closed from 10th to 13th April: 

Held, that Rule 1 of Order KAT of the Code of Civil 
Procedure intends to enact and does enact that pay- 
ment into Courtis a valid compliance with a decree, 
even though the decree directs payment tothe decree- 
holder. ; 

That the Court being closed from the 10th to the 
18th of April, 1909, the payment into Court on the 
14th April was, under section 10 of the General 
Clauses Act (X of 1897), just as good a payment as 
would have been a payment on 10th April, had the 
Court been-open on that day. Wana Raysr v. NATU 
Murua, 12 Bom. L. R. 818 992 

———-—— O0. XXI, R. 2 55 
O. XXI, R. 9 (2) 
391 


-—— O, XXI, R. 29 1017 
O. XXI, R. 6O—Cwil 
Procedure Code (Act XIV of 1882), s. 280—Exvecu- 
tion of rent decree—Claim—Tenure or holding— 
Homestead land let out for building purposes— Juris- 
diction of Court to investigate claim—Bengal Tenancy 

Act (VIII of 1885), s. 170. 

When the jurisdiction of a Court is sought to 
be excluded on the ground that the property attach- 
ed is of a particular description, it is undoubtedly 
open to the Court to ascertain the true nature of the 
property. 

Therefore, where a claimant contended that the 
property attached in execution of a rent-decree 
was neither a (enfre nor a holding within the 
meaning of section 170 of the Bengal Tenancy Act 
but a piece of homestead land let ont for building pur- 
poses to which the provisions of the Act hare no ap- 
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plication: Held, that the Court had jurisdiction to in- 
vestigate the claim, as the claimant was, in no way, 
bound by the recital in the decree under oxecution to 
which ho was not & party, Sarna SUNDARI Dast n 
HARENDRA Lan Rox 490 
— —_---- ———- 0. XXI, Rr. 83, 89, 

O. XLII, Rule (1) (()—Appeab~Order pen 

fusing to set aside sale. 

A judgment-debtor has no right to appeal under 
Order XLII, Rule (1) (j) from an order of the 
Executing Court refusing to sct aside a sale in execution 
of decreo if his application can neither come within 
the purview of Rule 83 of Order XXL, which can only 

be resorted to before salo, nor of Rule 89 of the said 
Order when ho fails to deposit the several sums 
specified in clauses (a) and (b) of its sub-rulo (1). 

Obtter dictum, 

An order passed on anappeal under Order XLIIT 
Rule (1) (j) is final. Gnanra Lin v. POLO Man, 105 
P. W. R. 1910; 72 P. R. 1910; 143 P. L. R. 1919 718 
— m O, XXI, R. 89 718 

OW XXI, R. 89—De- 
posit by judgment-debtor to have sale set aside— 

Deposit short-~Mistake of judgment-debtor, attribut- 

able to act of Court—Sum calculated by execution 

clerk and assured to be correct by sheristadar. 

A judgment-debtor deposited, under Order XXT, 
Rule 89 of tho Civil Procednre Code, in Court within 
the prescribed period, a sum calenlated by tho 
exeention clerk and agsured by the sheristadar 
to bo correct as the sum to be deposited to hare 
a sale seb aside, Snbseqnently it was found that 
the amount was short by Rs.80 which the judg. 
ment-debtor promptly paid, but the prescribed period 
had expired a few daysbefore the payment was made: 

Held, that the judgment-debtor mado a bona 
fide mistake which was attributable to an act 
of the Court and that the sale should be set aside. 

Chundhi Charan Mandal y, Banke Behary Lal Mandal 
26 O. 449 (F. B.); 3 C. W. N. 283; referred to. PALTU- 
RAM SINGH v. KAMINE MANI Dast 52 


———— 0. XXI, R. 95 418 
— — OL XXI, R. 9B—Ap- 

plication to remove obgtruction—Appeal 418 
— —_—— 0. XXI, R. 103 241 

-——— O, XXII, Ra 3 ee 


7 
anaman — c O, XXII, R. 4, SUD 
r. (3), and R. 9, subu-r, (2)—Abatement 
r of’ appeal—Application to set aside abatement— 
“Sufficient cause’—Negligence of agent. 
The negligence or forgetfulness on the part of the 
agent specially appointed by an appellant to look 
after the appeal and to receive notices and informa- 
tion from the appellant’s Vakil, is not a “ sufficient 
cause ” within the meaning of rule 9, Order XXIL 
A respondent dicd in October 1909. In Fobruary 
1910, his Vakil informed the Vakil for the appellant 
that the respondent was dead. Thereupon the Vakil 
for the appellant sent information to the agent of the 
appellant, but the agent did not intimate the matter 
to his master till April 1910. The appellant imme- 
diately took steps to make an application to the 
Court, but tho application was presented after the 
appeal had abated: : 
Held, that there was no sufficient cause for setting 
aside the abatement. TARIXNI KUNAR DUTT v, GOPES- 
WAR Pat CHOWDHURY 3 
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—-— O. XXII, R. 10 481 

———. O. XXXVIII, Rr. 5, 

XXXVIII, R. sS 


7 
O. XXXIX, R. I 

“Wrengfully sold in eæecation of deeree, meaning 

of-—Property attached in eaerntion of a decree against 

another person —Injunetion to stay sale, 

The wordswrongfully sold in exceution of deeree” 
in Order XXXIX, Rule 1 of the Civil Procedure Code, 
1908, include a case where the property of the ap- 
plicant is in danger of being sold in execution of a 
decree against another person. ` 

In re Chando Bibi, 26 A 311; A.W. N. (1904) 37, 
Meyhraj Singh v. Lala Mal, A A. L. J. (note) 342, not 
approved of. 

Brojendra Kumar Rai Choudhary v. Rup Lal Dass, 
12 A. 515 ; Ganga Nand v. Balgovind Das, A. W. N. 
(188-4) 349 ; Kirpa Dayal v. Rani Kishore, 10 A. 80, re- 
ferred to. ABDULLAT KIAN v. Banke Lar, 7 A. La 4, 
932 F. B. 

siema O. XL, R. I— Receiver, 
appointment of- “Oonvenient and just,” meaning of 

—Appeal—Discretion—Onus. 

A large impartiblo estate was bequeathed by the 
widow ofthe last male owner for some religious 
and charitable purposes. The trustees were, put 
in possession of the property and they remained 
so far over 10 years, when a suit to set aside the 
bequest was brought by one of the claimants of the 
estate. The profits of the estate were large 
and the expenses necessary for the purposes of the 
trust were small. 

The trustees, moreover, in making the expenses 
paid no due regard to any method of account: 

Held, that under the circumstances it was con- 
venient to appoint a receiver of the property pending 
the decision of the snit. 

Where the lower Conrt, in the evercise of its 
diserction, after considering all the facts and evi- 
dence, has come toa conclusion, it is for ibe appel- 
lants to show that the Court exercised ils discretion 
improperly, Raga Raw v. SIRORANI KURR 344 
=.= O. XL, R, 26 --Remand 

— Findings of Lower Court ~Period for objection, 

when can be fived~Failure to file objections —Duty 

of Court to consider correctness of findings. 

The period within which objections to findings of 
the lower Court are to be filed can be fixed by the 
appellate Court when remanding the case. It is not 
obligatory on the appellate Court to fix the period 
after the return of the findings of the lower Court, 

Even though no objection has been filed, the appel- 
late Court should, (subject, of course, to the law as to 
the finality of findings of fact), consider the correct. 
ness of the lower Court's findings. 

Woomesh Chunder Roy v. Jonasdun Hajrah, 13 W. 
R. 235, followed. Dapxe v. Somnaru, 6 N. L. R. 109 


547 

——— O. XLI,R.S 1017 
——-~ O. XLI, Ra 22 3195 
Se O. XLI, R. 22 (1)— 

Respondent—No cross-appeal or objection—Right of 

respondent to support the decree on ground decided 

against him by Court below. 

A respondent, although he may not have appealed 
against any part of the deeree, may support the 
decree on any of the grounds decided against him in 
the Court below. It is only when he takes exception 


— m m 0. 





mama, 
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to the decreo that ho is bound to prefer an appeal or 
take cross-objections. SMANKAR LAL v. MADARI SINGH 


484 
. . ——~ O. XLI, R. 22 (3)— 
Cross-objection in forma pauperis 118 
—— O. XLI, R. 23—Re- 


mand when suit not disposed on preliminary point 


——~—~ Q. XLI, R.3I 912 
—~ O. XLI, R. 33— Power 
of appellato Court to enforce tenant’s right ina suit 
for possession by landlord 


—— O. XLIII, R. I Des 


= O. XLII, R. I (w) 
and O. XLVII, R. 7—Review--Appeal against 
order granting review, ground of—Appeal on merits 
against the final order passed on review, 

An appeal against an order granting a review can 
. be mace on the specifie grounds mentioned in 
Order XLVII, Rule 7, Civil Procedure Code, and no 
others. ‘Cho right of appeal granted under Order 
XLIII, Rule 1 (w) isaright of appeal subject to tho 
restrictions set forth in Order XLVII, Rule 7. 

There is no right of appeal upon the merits against 
the final order passed on review. INDAR Kuar r. 
BALDHO Baxusn, 13 O. C. 248 1015 

—-—— 0, XLV 188 
aan 0. XLVI, R. I 806 

—_——-——~ O, XLVII, R. 7 

1015 

—— Sch, H, S, 1—Parties 

interested—-One defendant not appearing— Reference 
to arbitration by the other parties—Award— Appeal. 

Only the parties interested in any mattor in difference 
between them neel join in a reference to arbitration. 
A defendant who did not put in a written statement 
and never appeared or contested the suit cannot be 
said to be so interested, and a reference is not invalid 
for his not joining in it. Consequently an award 
resulting from such a reference is not void and can- 
not be challenged in appeal. 

Pitam Mal v. Sadiq Ali, 24 A. 229; (1902) A. W. N. 
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19; followed. Isuar Das v. Kesaan Deo,7 A. L. J. 807 - 
68 


Claim for joint debt—Counter-claim against 
each plaintif—-High Court Rules, , Original Side, 
Rule 47. 

When tivo or more plaintiffs sue for a joint claim, 
the defendant may set up asagainst each individual 
plaintiff separate counter-claims. 

Manchester and Sheffield Railway Co. v. Brooks, 2 Ex, 
D. 248, 46 L. J. Ex. 244; 36 L. T. 103; 25 W., R, 413, 
followed. 

The Qourt hasa discretion under the Rules to 
decline to allow the counter-claim to be set up. 
Convenience is the test and avoiding the multiplicity 
of suits is the object in deciding questions of this 
character. Ramananan Cuerry & Co. v. ABDUL 
Karim, 8 M. L. T. 73; 1 M. W. N. 424 267 
Clog on equity of redemption. See 

Mortesce—Repemprion. 

Coercion. See Conrracr ACT, s. 15. 

Companies Act (VI of (1882), ett 

82 


com pany in liquidation —Compromise by 
statutory majority—~Court’s power, 
Tn an application to sanction a compromise or 
an arrangement between a company in liquidation and 
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Company in liquidation—coneld. 
its creditors, the Court should give effect to the 
wishes of the statutory majority unless something is 
brought to the attention ofthe Court to show thab 
there has been some matorial oversight or miscarriage. 
in re Alabama, New Orleans, Texas and Pacific 
Junction Railway Company,(1891) 1 Ch. 218, followed. 
In ve English Scottish and Australian Chartered 
Bank, (1898) 8 Ch. 385; 62 L. Ch. 825; 2 R. 574; 69 L. 
T. 268; 42 W. R. 4, veferred to. INDIAN COMPANIES 
Act, In re, 12 Bow, L. R. 525 452 
Compensation. See Cr. P. C., s, 250. 
—_— oo Kee IMPROVEMENTS, 
Compromise by statutory majority—-Com ay 


in liquidation 
ak eae eee Will—Caveat 550 
Withdrawal of objections by 
caveator—Persons who are privies to, if bound by 
probate — Revocation — Fraud — Terms of com- 
promise not to be embodied in order but onforceable 
by action—Infunts, if bound by compromise—Bar 
of infant’s right 740 

















decree settling the management 
of a trust 
by widow—How far binding on 
the reversioner. 
A compromise made by the widow will not be 
binding on the reversioner. 
Subbammal v. Avudaiyamal, 30 M. 8, distinguished, 
PERAMMAG v. RAMANUJA NATOKEN, 8 M. L. T. 228 
858 
Confession by accused in course of investigation 
and afterwards—Confession recorded by Magistrate 
conducting enquiry-——Confession elicited by question 





~—_-—— of co-accused—Confession as co-ac- 

cused 1012 
Conspiracy—Peni Code (Act XLF of 1869), 

ss. 59, 124A. 

An agreement between two or more persons to do 
all or any of the unlawfnl acts mentioned in section 
124A. of the Penal Code is an offence, and the fact 
that the purpose was not immediate would only bo 
material in so far as it might bring the matter within 
the saving operation of section 95 of the Penal Code. 

Though to establish the charge of conspiracy there 
must be agreement, there need not bo proof of direct 
meeting or combination, nor need the parties be 
brought into each other’s presence; the agreement 
may be inferred from circumstances raising a pre- 
sumption of common concerted plan to carry out the 
unlawful design, It is not necessary that «all show 
have joined in the scheme from the first. Barinpra 
Kumar v., EMPEROR, 37 O. 467; 140. W. N. 1114 359 
Construction of documents—Later 

document not between parties, uot to be referred 

to, to construe earlier document 875 
Award creating right of pre- 

emption—Court-sale not affected —Pre-emption. 

An award, under which certain family property was 
divided, provided that in case of a sanle by any of the 
co-sharers of his portion of the honse of residence, he 
should sell it to his co-sharers, and that he should not 
sellit to an outsider until the expiration of two months 
from the date of notice in writing saying that taey 
(co-sharers) were not willing to buy it: 

Held, that the correct interpretation of the award 
was that the term of pre-emption was contemplated 
to attach to sales made privately and willingly, and 
not to Court-sales made in execution of a decree 
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against one of the co-sharers, VITRAL NARAYAN v. 
Maruti Narayan, 12 Bom. L. R. 582 
eg Principal and agent—Agent 
charged with embezclement— Composition of disputes 
~—-Document exonerating agent from all ‘mistakes’— 

‘Mistakes’ include fraud. 

After the termination of an agency, the principal 
charged the agent with misappropriation and false 
entries in accounts, The matter was compounded, 
however, by the parties executing a document, where- 
by in virtue of the settlement arrived at therein, 
the agent was exonerated from all his ‘mistakes’: 

Held, that the term ‘mistakes’ was wide enough to 
cover all kinds of default and error on tho part of 
the agent, including fraud, and that the settlement 
was not liable to be re-opened on the ground that it 
did not include the frand of the agent. MEYAPPA 
Onerry v. Pertanan Crerty, 8 M. L. T. 236 217 
eaaa mn Ga le apith aright to re-pur- 

chase~-Sale subject to a contemporaneous agreement 
` of reconveyance by the vendee to the vendor—Mort- 

gage by conditional sale. . 

A salo-deed was executed subject to the terms of a 
contemporaneous deced of agreement whereby the 
yendee promised to reconvey the property on pay- 
ment of the purchase-money within a fixed time: 
Held, that both the documents must be read together 
as constituting a mortgage by way of conditional sale. 

Bhagwan Sahai vw, Bhagwandin, 12 A. 387; 17 I. A. 
98, distinguished. WAJID ALI Kuan v. Suarxat Hus- 
SAIN, 7 A. L J. 998 ' OI! 
ent Will—Settlement—Tests— 

Revocation—~Form— Registration— Use of future tense 

—Reservation of life-estute—H hole of the document 

to be considered. 

A deed purported to be an agreement in, form and 
was registered. The executant pramised thereby to 
transfer the patta for the lands and the license for 
the saltpans to thomames of his wife and his son’s 
widow. Ho provided for the kist of the lands being 
paid and the materials for the saltpans being sup- 
plied by both. He declared that his future debts shall 
not be binding on the properties. There was no 
revocation clause in the deed but it provided: “After 
my life-time, both of you (his wifo and son’s wife) 
shall not only get the right due to me inthe said 
lands and the saltpans, but shall also divide and 
enjoy in eqnal shares the income derived therefrom”: 

Held, that the instrument was a settlement‘and not 
a Wil : 

One of the invariable tests in coming to a conclusion 
as to the testamentary character of a paper is whether 
the paper is revocable. 

Jeffries v. Alexander, (1860) 11 E. R. 562 at p. 58], 
referred to. 

The use of the future tense is not a conclusive test, 
when the intention to express a present contract is 
otherwise clear from the instrument. i 

Johnstone v. Mappin, (1891) 64 L T. 43 at p. 51; 
60 L. T. 241, relied upon 

aven the reservation of à life-estate does not render 
an instrument of settlement less so. 

Reference by the Collector and Superintendent ot 
Stamps, Bombay, 20 B. 210 at p. 214, followed. 

In construing a , document, the whole instrument 
should be looked at and not merely its portions. 

In the Goods of Robinson, (1867) 1 P. & D. 384, at 
p. 886; 36 L. J. P. 93; 17 L. T, 19, relied upon, 
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The form of a document and the fact thatit has 
been registered as a settlement are cironmstances 
which should be taken into account thongh they are 
not conclusive as indicia of the character of the 
instrument. . 

Rambhat v. Lakshmana Chintaman Mayalay, 5 B. 
630 at p. 681, Marjoribanks v. Hovenden, (1848) Dr. 
11; 6 Ir. Eq. R. 288, referred to. RagamMan v. Au. 
THIAMMAL, 20, M. L. J. 519; S M. L. T. 189, 33 M. 304 


357 
a OF mortgage-deed, See 
MORTGAGE. 








Terms creating relation. 
ship of landlord and tenant 1001 
‘of Sanad—Primogeniture 

724 
of Statutes. See INTERPRE- 
TATION OF STATUTES, 


of Wajib~ul-arz. 








eet 

















See 
Pre-BMPTION, 





= See WAJIB-UL-ARZ. 
Contract to sell. See Sate. 
s performace of. See PERFORMANCE OF 








CONTRACT, 








without power of performance—Subse- 

quent acquisition of power 218 

Agreement to sell~Executant refusing to 
register the document —Specifie performance of cone 
tract, suit for. 

The mother of defendants, who were minors, 
agreed tosell certain land to the plaintiff in lien of the 
money due on the mortgage executed by their father, 
The sale was sanctioned hy the Collector and tho sale- 
deed was drawn up and exeented on behalf of the 
minor defendants by their mother. 

She subsequently repudiated the transaction and 
No steps were 
taken under the Registration Act for the compulsory 
registration- of the document and the time for doing 
so was allowed to elapse. Plaintiff then sued tho 
defendants for specific performance of the contract: 

Held, that the Court had jurisdiction to direct 
specific performance of the contract and to require 
that the defendants should do all necessary acts for 
the purpose of fulfilling the obligation into which 
through their guardian they had entered, and thatthe 
plaintiff was entitled to have a fresh sale-deed execut- 
ed by all necossary parties and to have the document 
so executed registered. 

Chinna Krishna Reddi v. Dorasami Reddi, 20 M. 
19, relied upon. AMER CHAND v. NATHU, 7 A. L. J. 
884 4 408 
made in England—Governed by English 

law--Stoppage in transit subject to the rights of 

pledgee for value of the bill of lading—Contract Act 

(IX vf 1872), ss. 189, 144-—Surety discharged to the 

extent of loss resulting from acts of the promisee. 

L contracted in England to sell 250 cases of tin 
plates to M. The contract provided that delivery 
should be F. O. B. Newport in four or five weeks 
from the 12th of February 1907, terms of payment 
less 4 per cent. discount in fourteen days. 

The goods were too late to be shipped in February. 
In March L enclosed to M an invoice for tho gonds 
contracted for, which provided that no claim con- 
cerning these goods would be recognised unless 
made within 15 days from delivery to W.fJand Co. 
New port for shipment on M’s account, Í 
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W., and Co. were agents of L for the purpose of 
putting the goods upon the steamer under the con- 
tract for delivery F. O. B. and they were paid by L. 

` for that service. : 

W. and Co. also did some work for M, for thov 
obtained from the agents of the steamer the bill of 
lading relating to the 250 boxes supplied by L and 
250 belonging to M received from other suppliers. 

The plaintiff had business dealings with one B, 
selling goods for him on commission. B had arranged 
with M a hardware consignment business to Bombay. 
B then arranged with the plaintiff to finance him 
and to sell Ms goods, The plaintif’s duty was to 
realise the goods and any short fall on xealisation in 
the amount advanced was to bo made good to plain- 
tiff in the first instance by M. failing which B was 
to make it good as a guarantor. 

In order to carry out these arrangements tho 
plaintiff arranged with the National Bank of India 
in London to finance the consignments that might 
be sent to the plaintiff by M through B by paying to 
B 65 per cent. of the invoice value of the goods on his 
handing to tho Bank complete shipping documents 
for the same, the Bank being bound to hand over tho 
documents to the plaintiff in Bombay upon tho 
terms existing between them for that class of 
business and np to the amount of the cash credit 
allowed to him by the Bank. The plaintiff was 
also to be responsible to the Bank for any short fall 
in the advances made by them to B. 

On the 5th of April 1907, M delivered to B bills 
of lading and invoices for the said 500 boxes of tin- 
plates (of which 250 were supplied to M by L) to 
the plaintiff in Bombay and requested payment of 
the advance of 65 per cert. upon the invoice value. On 
the same day B acknowledged the receipt of the 


documents and enflosed his cheque for ‘the required: 


amount. B handed on the 5th April to the National 
Bank the documents for the 500 cases and requested 
payment ofa cheque for the said amount. A. cheque 
for the amount was sent to B on the 6th of April. 

On the 9thof April Las the unpaid vendor, notified 
the shipping company to stop the 250 cases supplied 
py him to M. 

The shipping documents were transmitted in the 
usual course of business to - Bombay and were handed 
to the plaintiff on the 29th of Aprilin exchange 
for a trust receipt of that date, whereby plaintiff 
undertook to hold for the Bank the documents and 
the goods and the sale-proceeds thereof as socurity 
for the paymont of the said amount advanced by the 
Bank. 

The goods arrived in Bombay on the 13th of May 
and the plaintiff duly presented the bill of lading for 
the 500 boxes of tin plates. The second defendants 
as agenis for the owners stated that with reference 
to the bill of lading they had been asked by L. in 
London to put a stop on 250 boxes marked F. B. L. 
S. The plaintiff then gave the second defendants the 
option of dither delivering the whole consignment of 
500 boxes on presentation of the bill of lading or 
making good to him the amonnt of the advances 
paid by him on those goods. The second defendants 
enclosed a delivery order for 250 boxes to enable the 
plaintiff lo take delivery; beyond that they were not 
prepared to do anything or accept any responsibility. 
The plaintiff having declined to accept anything but 
the full pay mout of the advance or the full amount 
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of the goods mentioned in the bill of lading, the 250 
boxes, which were not the subject of L’s stoppage 
order, were eventually sold and thoy roalised about 
Rs. 600. : 

On the plaintiff's suit against the ship owners and 
their agents to recover the amount of advance with 
interest: 

Held, (a) that the contract having been made 
in England the obligations incidental to that, 
contract must be decided according to the 
law of England. 

That the clause in the invoice ‘that no claim 
concerning these goods can be.recognised un- 
Jess made within fifteen days from delivery’ 

, was no part of the contract. The transit did 

not cease at Newport and L was entitled to 

: stop the goods as he did after they had 
started on a voyage to Bombay. 

(e) That the plaintiff was a pledgeo for valuo. 

z of the bill of ladingand L’s rightof stoppage 

in transit could only be exercised subject 
to the rights of the plaintiff. 
(€) That the shipowners, the ist defendants, 
. and their agents, the second defendants, were 
liable for conversion and that the plaintiff was 
entitled to join them both in the suit. As L 
had not offered to discharge the lien of 
£255-5-2, L was not entitled’ to receive 
the goods. 
(e) That the utmost benefit which the defendants 
were entitled to obtain from the position of 
L as sureties was tho right to the secnrity 
of the 250 boxes which they were willing 
from the outset shonid bo received by the 
plaintiff, and which were, therefore, available 
for sale, in or towards, satisfaction of tho 
advance made against the bill of lading. This 
follows from cither section 189 or section 
144 of the Contract Act. The plaintiff by 
refusing to take delivery of the 250 boxes 
had omitted to do an act which his duty 
to the surety required him to do and to the 
extent to which that act had resulted in loss, 
the surety was discharged. 
(f) That the plaintiff was entitled to receive 
from defendants the difference between 
Rs 2,000, the prico which the 250 cases would 
havo realized at n forced sale in May 1907, 
and £ 255-5-2 calculated at 1s. 4d. per rupee, 
with interest at 6 per cent. per annum, 
Bapust Sornassr v. Tue OLAN LINE Steamers 
Li., 12 Bon. L. R. 558 650 
of service—Depostt of security witha 
person under control of master—Balance due from 
servent dismissed—Seruant assigning security deposit 
to pay of the balance due—Master failing to recover 
depostt—\WWilful default of creditor — Master and ser- 
want — Debtor and creditor. 

Tho plaintiff, Maharajah Scindia of Gwalior, 
appointed defendant his agent to supervise the estates 
which plaintif possessed in the Bombay Presidency. 
About the time of his employment tho defendant 
deposited with A, a first class Sirdar of Gwalior, . 
Rs. 3,000 as security. A acknowledged that he held 
the deposit for the pleintiff and was to retain ‘the 
same assecurity so long as the defendant occupied 
tho position of the plaintiff’s agont. The defendant 
was dismissed and in furnishing accounts to the 
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new agent showed a cash balance of Rs. 3,186-15-4 in 
his hands. He gave to the new agent a letter to 
recover the balance duo, out of the said deposit, which 
was accepted. A letter of assignment wasalso given. 

On the suit of the plaintiff to recover the said 
balance due from the defendant: 

Held, that the sum of Rs, 3,000 was held by A asa 
stakeholder and was validly assigned by the defendant 
to the plaintiff in satisfaction of the balance dno on 
the agency account, being the purpose for which it 
was agreed to be held by A. and thatthe plaintiff 
being able to recover the amount so assigned neglected 
to do so, and was thus chargeablo with the amount, 

It isa well-recognised principle that where a creditor 
has the control of a security he is chargeable with 
what he might have received from it but for his 
wilful default. 

Williams v. Price, 1 S. and 5. 581; 24 R. R. 288; 2 
L. J. (0. s.) Ch. 105; Mayer v. Murray, 8 Ch. D. 
424, 47 L. J. Ch. 605; 26 W. R. 680; Peacock v. 
Purssell, 32 L. J.C. P. 266; 14C. B. (x. s.) 728; 10 
Jur. (x. 8.) 178; 8 L. T. 636; 11 W. R. 834, Yglesias v. 
Mercantile Bank of the River Plate, 3 C. P. D. 330; 28 
L.T. 464, 26 W. R. 454, referred to. GANPATRAO 7, 
MADHAVRAO, 12 Box. L. R. 780 972 


-Warranty — Contract or sale of wood —Noti- 
fication inviting tenders—Measurement given and 
also appromimate weight in tons--Shortage in weight 
-—~Damages—Nature of contract—Warranty as to 
weight—Contract Act (IX of 1872), ss. 110 to 114. 
Government invited tenders for the purchase 

of jungle wood by a notification in the Gor- 

ernment Gazette. One of the conditions of the sale 
was that the wood would bo delivered by voluine 
measurement and that no claim for compen- 
sation for shrinkage of stacks would be admitted, 

Then the different classes of wood weresmentioned, 

Against cach class the measurement by volume, i.e., 

100 eubie feet and the weight in tons of each 100 

cubic feet of different classes of wood were given. 

The next para recited: ‘the removal shall be made in 

quantities not less than 500 tons a month after 

delivery.’ To this the plaintiffs mado an offer in which 
the weights of the different kinds of wood were not 
stated. The Government replied to plaintiffs accopt- 
ing the tender, in which they referred to plaintiffs’ 
offer. Then there was the final document evidencing 
the contract betweon the parties in which there was 

no express reference to weight but there was a 

referenco to the original Government notification. 

In an action by plaintiffs to recover damages from 

Government for shortage in weight of the wood 

delivered: Held, Per White, O. J. 

(1) thatthe real contract between the parties was 
for delivery by measurement and that the reference 
as toweight was inthe nature of conventional or 
arbitrary figures for the purposo of working ont this 
particnlar contract, 

(2) that this contract did not contain either express 
or implied warranty that the wood was of a certain 
weight. 

Per Abdur Rahim, J. 

What the Government intended to sell, having 
regard to their original notification and the subse- 
quent correspondence, was so much cubic feet of 
wood of the different classes mentioned, weighing so 
many tons, and this was a ense of breach of warranty, 
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the warranty being one of quality within the meaning 
of tho Contract Act. SECRETARY OF, Starr ror INDIA 
IN Counct v. PADANJAPPA Curry, 8 M. L. 1, 181; 1 
M. W. N. 488 226 
Contract Act (IX of 1872), s. 15—Coer 
cion—Detentiun of property must be unlawful. 

Thero can be no coercion by detention of property 
unless that dentention is unlawfnl and there isan 
intention of causing the other party to enter into the 
agreement. Uroomar v. Harinas, 4 S. L. R. 26 595 


- — SS. 16, 19A—Uncocscionable 
bargain—Undue influence ~Ewcessive rate of interest 
~( ompound interest—Presumption—Unfair dealing. 
The Court’s powor to interfere with unconscionable 

contracts on the ground of excessive interest is limited 
to the provisions of Contract Aet. Where the interest 
is excessive having regard to the security, it is neces. 
sary to find also that the lender was ina position to 
dominate the Will of the borrower when the contract 
was entered into before any presumption can ariso 
that the contract was- induced by undu? influence. 

Bal Kishen Das v. Madan Int, A. W. N. (1907) 55; 
29 A, 303; 4.4. L. J. 229, distingnished., i 

Dhanipal Das v. Maneshar Bakhsh, 28 A. 370; 
40. L.J. 1; 1 M. D. T. 208; 3 A. L. J. 495; 9 O. (!. 188; 
8 Bom, L. R. 491; 10 ©, W, N. 849,16 M. L. J 292, 
referred to. kh, 

Per Tudball, J.— 

Unless there is unfair dealing the Court mus g 
the contract made by the parties. Meen Ra oe 
GAYAN, 7 A. L. J. 655 "261 
aeee SS IG Undue influence—Indebted- 

ness of mortgagor prior lo execution of mortgage. 

A mortgagor was, prior to the execution of a mort- 
gage, indebted to tho mortgagee in a small sum of 
money. Tho mortgago contained a promise to pay 
compound interest at the rate of 2+ per cent. per 
annum. There was no evidence of undno influence 
nor was there any evidence of any special circum. 
stance from which an inference of undue inflnence 
could be legitimately drawn: Heid, that the mere 
previous indebtedness could not be held to hare 
placed the mortgagee’ in a position to dominate the 
uty mortgagor. 

Sunder Koer v. Rai Sham, 84. 150;4 A.D. J : 
11 ©. W. N. 249; 5 C. D.J, 105; 17 MLL. J, a Ron 
L. R. 3042 M. L. I. 75, referred to. MEGHRAJ a, 

















GANGA BAKHSH, 7 A. L. J. 729 
og TOA 386 
— S. 23, Il. (D—Agreement de- 


‘feating object of law—Patni Regulation (Act VII of 
1819), & 9— Purchase by defaulter forbidden—Agrec. 
a with Meutter to purchase and re-convey to de- 
aulter, void —Recorded patnidar, heir and f 
~~ Actual defaulter.” SUREN 
An agreement betweon a person and a default; 

l E anlting 
patnidar to tho effect that the former would 
purha ei patni and re-convey the same to the 
atter is void under Illus, (7) of section. 23 
Contract Act. » ee 

Defendant No. 1 was a patnidar, i 

€ and 

darpatnidar used to pay the hend-rent. The ae 
patnidar having defaulted in the payment of the rent 
the patni was advertised for sale under the Patni Ro- 
gulation. Therenpon the defendant No.1 entered into 
an agreement with the plaintiff that the latter should 
purchase the patni at the sale and then re-convey if to 
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defendant No. 1. The plaintif having purchased 
tho patni sned for tho specific performance of the 
agreement: : aa 

Held, that the agreement was void being illegal 
under section 23 of the Contract Act, Ilus. (t), as its 
object was to defeat the provisions of section 9 of the 
Patni Regulation, which prohibited the dofaulter from 
purchasing the patni, and that, therefore, the agree- 
ment was incapable of enforcoment. 

Held, also, that the heir and legatee of the recorded 
patnidar was to be considered as tho actual defaulter 
when the patni rent fell into arroars. } 

Gowree Komal v. Raj Krishen, 5 W. R. 106, ro- 
forred to. Mounux Lat v. Upar Narain BHADURI, 1+ 
C. W. N. 1081 2 
— S. 25, Cl. 3—Promise to pay—- 

‘“Ralance duc”. 

The words “balance duo Rs. $0”, written by the 
debtor in the creditor’s accounts, do not form a promiso 
required by section 25 clauso 3 of tho Contract Act. 
The promise, to which section 25 clanse 3 refers, is a 

romise to pay despite the consciousness that the 
t is barred. 
kan Das v. Sarju Das, 30 A. 268; 5 A. L. J. 274; 
A. W. N. (1908) 129, followed. Rawaswamr v. KUP- 
puswamt, 20 M. L J. 656 90 I 
Sa 3O—Wagering contracis—Teji 

Mandi transactions—Bombay Act IE of 1865 — Princi- 

pul and agent, | 

Teji Mandi or Nuzzcrana transactions are of tho 
naturo of betting on or against the comparative 
stability of the market, and so essentially gambling 

ransactions. 
ar he word of section 30 of the Indian Contract 
Act are meant to apply only to the case of winners. 
He who has won a wageror a bet cannot suc to 
recover the amount deposited by the loser with the 
stake-holder. : a À 

Under the general law of wagering administered in 
England and India, oxeepting the Bombay Presidency, 
nothing is better established than that an agent, who 
has reccived moneys on behalf of his principal, must 
pay those monoys to the principal even though the 
contracts under Ae kecekel them were not 

id but actually illegal. 
ip vise Bombay Presidency, however, Acb TII of 
1865 embraces not‘ only every conceivable form of 
wagering contracts, but contracts made in furtherance 
of wagering contracts, and all contracts made by way 
of security or guarantee of wagering contracts, in fact 
prohibiting all suits for moneys paid or payable in 
respect of wagering contracts, RAMCHANDRA V. 
GanGABISHON, 12 Bow. L. R. 590 — 5 
S. A an of tenmt 840 
ee e Tara . 64 Sale by minor 
re r “Yooo 


hap, V 679 
th 70, 217, 222—Indemni- 
fuing Agent — Power-oj-attorney—Limitat ion Act (XV 

of 1877), Sch. IT, arts. 61,83, 116, 120. 

An agent appointed under a power-of-attorney and 
suing his principal for recovery of moneys spent by him 
in the course of the agency must bring his suit within 
three years under article 61 of the Limitation Act. 

Articlo 116 cannot apply because in the power-of- 
attorney there is no promise by the principal to 
pay for advances made hy the agents nor is there 
anv breach cf a contract in writing registered, 
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Expenses incurred by an agent on behalf of the 
principal are consequences of the lawful acts of the 
agont in exercise of his authority. The principal's 
duty to indemnify is no past of thas contract but is 


an obligation attached by Jaw to the relation of , 


principal and agent constituted by act of parties: 

Krishnan Nambiar v. Kannan, 21 M. 8; Sesha- 
chela Naicker v. Varada Chariar, 25 M. 55, distin- 
guished. b 

Article83 cannot apply because the obligation of the 
principal to indomnity is nob a contract. Even if 
article 88 applies, the starting point is the date of 
payment, when the agent is damwnified. 
lien may be enforced long after the expenses havo 
been incurred, so long as moneys or the goods of the 
principal in connection withthe agency are held by 
the agent irrespective of the period that has elapsed 
since the expenses themselres were incurred, where 
an agent is obliged io sue for moneys spent by him, 
his right of suit is not postponed until the termiaation 
of the agoncy, and such right of lion or retainer will, 
in no way, prevent the operation of the Statute of 
Limitation. 

Spears v. Hartley, (1880) 6 R. R. 814; 3 Esp. 81; 
Curwen v, Milburn; 42 Ch. D. P. 424, 621.1. 
278; 38 W. R. 49, referred to. 

An agent has no duty apart from any special con- 
tract to spend his own moneys in the business of his 
agency and they are recoverable under section 70 of 
the Indian Contract Act immediately after tho pay- 
ments are made. 

Article 61, which relates to a suit for money paid 
to the defendant and which is not limited to cases of 
legal liabilities, is the proper article applicable to cases 
of recoupment between agent and principal. 

Sentance v. Hawley, 18 C. B. (x. 8.) 458; 7 L. T. 745; 
V1 W. R. 311, relied upon. KANDASWAMI PILLAI v. 
Avayanbat, I M. W. N. 316 99 
$s. 73 and 21 I—uster and 

servant—Tort— Ratification — Acquiescence — Estoppel 

~~ Measure of damages — Principal and agent — 

Measure of damages between vendor and vendee— 

Maxim actio personalis moritur cum persona — 

Applicability. 

On tho occasion of the substitution of British Indian 
for Baroda Babashai rupees, the Government treasuries 
undertook to accopt all genuine Babashat rupees at 
the rate of 100 British Indian for 180 Babashai. The 
defendant shroffs were employed atthe treasuries to 
scrutinize the coins offered, and to pass only genuine 
Babashai. They passed, however, a certain number 
of Shikkat coins as genuine Babashais, and the mint 
officers kept and used these Shikkais for Government. 
The Secretary of State for India in Council sned the 
defendants for damages on account of the loss caused 
to Government by their passing of the Shikkat rupees 
as Babashais: 

Held, that the fact that the Government kept and 
had the benefit of the Shikkairupees by itself raises 
no presumption of either estoppel, or acquiescence, 
or ratification. That ratification and acquiescence 
mean a full knowledge of the facts. 

That nominal damages are allowed only where thero 
is failure to prove any appreciable damage in fact. 

That the Mint officers were agents of Government 
to receive Babushai coins; they were not agents to 
contract for and on their behalf,in the matter, Their 











inven though there is aright of retainer and the 
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action cannot bind Government except so far as 
Government hase derived benefit from tho action of 
the Mint officers. The benefit makes them liable only 
so far that it is to be taken into account in measuring 
tho damages for the loss sustained by Government in 
consequence of the defendant’s deviation from the 
directions given to them and the purpose of their 
employment, 

That the Government are entitled,under sections 73 
and 211 of the Contract Act, to bo recouped the loss 
sustained by them. 

That the measure of damagos was the differenco 
between the money actually paid by Government 
for the Shikkai rupees and their bullion value, and 
not, as between vendor andvendce, the difference 
between the money actually paid and the market- 
value of the property received. 

Further, a preliminary objection to the hoariug of 
the appeal having been raised on the ground that 
the action being of a personal character does not 
survive owing to the death of one of tho original 
defendants: 

‘Heid, that the action survived. 

The application of tho maxim ‘actio personalis 
moritur cum persona’ is limited to actions in which 
remedy is sought for a tort, or for something which 
involves, at any rate, the notion of wrong doing. 

But ib does not apply to actions in which com- 
peusation is claimed for injury to property on the 
strength of an express or implied contract. 

It was an implied term of the defendant’s contract 
of employment that if he passed any other coin as 
Babashai and Government suffered loss, he should 
make it good, (section 211 Contract Act), The injury 
complained of by Government is to their personal 
estate, and the action is one on assumpsit. 

Phillips v. Homfray, 24 Ch. D. 489; 52 L.J. Ch. 883; 
49 L.T. 5; 32 W. R. 6; United Collieries Ld. v. Simpson, 
A.C. 383, at p. 891; 78 L.J.P.C, 129; 101 L.T. 129. 53 S. 
J. 680; 25 T.L.R. 678; Batthyany v. Walford, 36 Ch. D. 
269, 56 L.J.Ch. 881; 57 L.T. 206; 35 W.R 814, referred 
to. ỌHUNILAL v, SECRETARY OF TATE, 12 Bom. L R. 


769 
S. 74 547 


———-— S, 74—Stipulated ganipehi aion 


——— man SS. 82, 83 593 
———— SS. I 10, 114 226 
m aman Sa 134—Omission to sue prin- 
cipal within statutory period--Sureby nob dis- 
charged 898 

















a SS. 139, 144 650 
———— S. 21] 968 
——-— SS. 217, 222 399 

— -—-— SS. 231, 232 60 


Contribution, suit for—Costs to be re 
covered from plaintifs and defendants —Bona fide 
parties. 

A suit was brought for maintenanco against a 
karnavathi and her anandravans which was decreed 
against the formér and dismissed with costs against 
the latter, ‘The present suit was brought for 
contribution by some of tho pdaintiffs in that suit, 
from whom the costs were recovered, against others: 
Held, that as there was no misconduct onthe part 
of the plaintiffs in impleading the anandravans as 
defendants and as costs lad been ordered in a 


t 
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Contribution—coueld. 


`w fide litigation, the defendants were bound to 


contribute. 

Ali ‘Sahib v. Syed Ibrahim Sahib, 26 M. 873 at 
p. 875, 1eferred to, 

Merryweather v. Nixon, 16 R. R. 810; S Term Report 
186, doubted. Suruvararayan v, Prurtma KOVILA 
Karr, 1 M. W. N. 285 268 
Co-sharers in joint ostate--Relation of mutual 

confidence—Non-payment of revenue by co-sharer 

—-Purchaso by himself 
~ ——— Suit by one co-sharer for his share 





nn uchsive occupation of small piece 
of land by one co-sharer~No substantial injury 
caused Possibility of ultimate improvement—V he- 
ther injunction should issue. 

Courts should be very cautious of interfering 
with the enjoyment of joint estates as between 
their co-owners, though they will do so in pro- 
per cases, 

Luchmeswar Singh v. Manowar Hossein, 19 ©, 258; 
19 1. A. 48, followed. 

Tf it should be found that one co-sharer is in 
the act of ocenpying a portion of the lands which 
is nob being’ actually used by another, the former 
should not be restrained in his occupation. 

Watson §° Co., v. Ram Chand Datt, 17 I. A. 110; 18 
C. 10, relied upon. 

Where by reason of ihe exclusive occupation 
by the defendant, a co-sharer of tho plaintiff, of a 
small piece of land, the plaintiff has sustained 
no substantial injury, and where the nature of the 
occupation is such that it may ultimately prove to 
be an improvement: Held, that the plaintiff's claim 
for aninjunction on the defendant should not ba 
entertained. BRAHMAMOYEE CUAUDHRANI v. GOPI 
Monan Rar 124 


Copyright Act (XX of 1847), ss. 7, 
{2—Infringement of Copyright—Suit for damages or 
delivering up of books—Proper forum—Jurisdiction 
~— Civil Procedure Code (Act XIV of 1882), s. 17. 

A suit for damages for infringement of copyright, 
can be brought only in the Court within the local 
limits of whose jurisdiction the cause of action arises, 
or in the Court within whose limits the defendant 
resides, ` 

A, who bad a copyright in a certain book, lived in 
Aligarh. B who resided in Lahore infringed A’s right 
in Lahore: Held, that the Lahore Court, and not tho 
Aligarh Court, had jurisdiction to entertain the suib 
for damages by A against B. 

Any person in possession of the pirated copy of a 
book cannot be required by the proprietor of tho 
copyright to deliver up the book at any place selected 
by the proprietor, Ram KISHEN w. Puare Lan, 7 





A. L. J. 928 101 
maa — S. 12 IOI! 
Costs—Interest 979 

Satisfaction of claim after suit 269 


——-—Suit for contribution—Bona fide partics 


-Suit for propounding Will 369 
Discretion—Power of appellate Court to ine 

terfere with order ye costs. 
A Court of appeal is averse to interfere with 
the discretion of a Judge of first instance in 
awardjug costs and rarely, if ever, exercises ita 


105-4 
Costs—coneld: | 


power except in cases in which some question 
of principle is involved aud the principlo is violated. 

There is no principle or authority for ordering a 
defendant to bear the costs of an unsuccessful co-de- 
fendant or of a co-defendant who does not contest the 
plaintifis’ claim. Rampas v CIJABILDAS, 12 Bom. 
L. R. 621 134 
Court, inherent power of. Sve INHERENT POWER 


or Court. 
See CIVIL PROCEDURE 











Cops, (1908) s. 151. 
Court Fee—Objection—Ad ralorem Court-fee on 
the value of the property in respect of which objec- 
tion is filed. 315 

s power to make up deficiency of 578 

Suit for public charities—No pecuni- 
“ary value can be placed on a relief sought 92 
Court Fees Act (VII of 1870), ss. 5, 7 

—Otvil Procedure Code (Act V of 1908), O. XLI, 

R. 22—Objection——Ad valorem Court-fee on the value 

of the property in respect of which objection is filed 

-—Reference of question of Court-fee—Division Bench 

— Jurisdiction, 

In a mortgage suit tho plaintiff obtained a decree 
for sale of a portion only of the mortgaged property 
in leu of the entire sum due. The defendants 
appealed against the decree. The plaintiff preferred 
an objection praying that tho exemptod portion of 
the property might also be ordered to be sold: Held, 
that tho plaintiff wasliable to pay an ad valorem Court- 
fee on the value of the exempted property which he 
wanted to be brought within the operation of his 
decree. š 

Kesavarapu Ramakrishna Reddi v. Kotta Kota 
Reddi, 30 M. 96; 1 M. L. T. 311; 16 ALL.J. 458 (F.B.), 
followed. C 

Held, further, that a Division Bench had no juris- 
diction to decide a stamp reference mado to thom by 
a Taxing Judge. Kuacnera v. KHARAG SINGH, 7 A, 
L. J. 842 


ean eee y A 5,778 
—— m aman §. 7 (IV) (C) 627 
So ae EE S, 778 
——-— ——_-—— Sch. H, art. 17, Eye 











—————— Sch. li, art. 17 (3) 
627 


Covenant running with the land 346 
—— -mm running with the land—Building ae 


-Criminal Procedure Code (Act V of 
1898), SS. 94, 96, 192—sAccount books, pro- 
duction of-—Procedure to be followed—Valuuble 
security—Title page of account book signed by partners 
~—Penal Code (Act XLV of 1860), ss. 80, 477. 

The complainant complained before a Magistrate 
that the accused had frandulently tampered with the 
account books of a partnership business. The 
Magistrate directed’ the Police “to enquire and 
report and to take possession of the khata books”. 
The Magistrate not being satisfied with the Polico 
report submittedto him, referred the case to an 
Honorary Magistrate for further enquiry and report. 
The Honorary Magistrate reported that the charge 
was not “utterly devoid of foundation.” Tho Magis- 
trate then directed the issue of process for the attend- 
ance of the accused to answera charge under sec- 
tion 477, Ludian Ponal Code: 


` 
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Held, that the order upon the Police to take 
possession of tho account books of the firm was 
illegal, and that if their froducti was neces- 
sary, the Magistrate should have issued cither a 
summons to produce under section 94 ora search 
warrant under section 96 of the Criminal Pro. 
cedure Code. 

Held, also, that the order directing the Honorary 
one uot 
authorized by Jaw, anl that if the Magistrato 
thought proper to refer the case to some other Magis- 
trate for an enquiry other than a local investigatioa, 


~ he should have transferred the case under section 192 


of the Criminal Procedure Codo to such Magistrato, 
not for report bub for disposal. 

A title page of an account book of a firm, contain- 
ing the names of the several partners and showing 
the amount of capital contributed by cach, il 
signed by the partners, may be a valuable security 
within the meaving of section 30 of tho Indian 
Penal Code, HARI Cuaran v. GRISH CHANDRA bt 


——— Sa 





S. 96—Transfer of com- 
plaint by District Magistrate to Deputy Magistrate for 
disposal—Tssue of search warrant by Deputy Magis- 
trale—-Omission to examine complainant on oath, 
Where a District Magistrate transferred a com- 

plaint to the Deputy Magistrate for cuquiry and 

disposal, aud the latber, without cxainining the 
complainant on oath, issued asearch warrant under 
section 96, Criminal Procedure Code: 

Held, that the issue of the search warranb was 
illegal and that the warrant should be discharged. 

Queen-Empress v. Mahant of Tirupati, 13 M. 18, 
followed. SINAGURUNATHA PILLAY, In re 93 
S.. 1O00—Compiuint 

against husband for keeping wije in confinement— 

Procedure to be adopted by the Magistrate. 

Ona complaint against a husband for keeping his 
wife in confinement the Magistrate taking cognizance 
of the case is not justificd in passing a hasty order, 
eg 


























“S. B. states that her husband is keeping her in 
confinement, Sho wishes to goto her mothor. She 
is at liberty to go where she ploases”. | 

Before finally disposing of the proccedings, ho is 
bound to hear both sides and after making such 
inquiry as may seem uecessary he should pass such 

order as may Seem right. If he finds the confinement ° 

amounted to an offence he should let the wife go aud 

warn the husband agaiust interfering with her excopt 
through a Civil Court. If, on the other hand, he 
arrives at the conclusion that such is not the case, he 
should advise the wife to g9 home with her husband 
warning the husband atthe same time against using 
any coercion in taking the wife with him. SHER SHAH 

v. SAKINA Becam, 29 P. W. R. 1910, Cr. 

a a ma Sa 106 (3) —Order for 
security by appellate Court—Jurisdiction of original _ 
Court—Limitation on the powers of the appellate 
Court. f 
An order for security under section 106 (8) of tho 

Criminal Procedure Code, 1898, may be mado iu 

appeal whether tho ogginal Court had jurisdiction to 

pass such on order ornot. The power of au appellate 

Court under the clause is not limited in any way by 

the powers of the original Court which tried the 

vaso,- 





Vol. VIE] 


Criminai Procedure Code—contd, 


Emperor v. Bhansing Dhumalsiny, 38 B. 33; 10 Bom, 
JL. R. 759; 8 Cr. L. J. 267; 1 Ind. Cas, 454, followed. 

Muthiad Chettiw. Emperor, 29 M. 190; 3 Cr. L. J. 
461, Emperor v. Momen Molita, 35 C. 484; 12 0. W. N. 
752; 7 0. L. J. 602; 8 Cr. L. J. 9-4 M, L. T. 340; 
Paramasiva Pillai v. Wnperor, SON. 48: 1M. L. T. 403; 
5 Cr. L. J. 88, Dorasami Naidu v. Emperor, 80 M, 
182; 1 M. L. T. 3848; 4 Cr. L. J. 498, dissented from. 
DHARAN Das v. EMPEROR, 7 A. L. J. 910 412 


a Chap. VIN Surety 

for good behaviour—-Surety living ten miles away 
Friend of accused—Mayistrate’s discretion to reject 
surety. 

A Magistrate refused the sureties for good bchaviour 
on the ground that the sureties lived 10 miles away 
from the accused and that they were on friendly 
terms with him: Held, that the order refusing tho 
sureties was improper. Unnecessary difficulties 
should not be thrown in the way of people required 
to give security. BHAGWAN Sauare. Emperor, 7 A. 
L. J. 993 91 

















S. 110 (C)—Protecting 
or harbouring an offender. 

The acts which amount to harbouring must be done 
with the intention of screening the offender from legal 
punishment, or of preventing him from being 
apprehended. Jf a man from mere motives of 
humanity, and without any intention of enabling the 
fugitive to escape from justice, were Lo give food to 
a man who was starving, or surgical assistance to one 
who was wounded even witha full knowledge of his 
character, he commits no criminal act. Tho ‘pro- 
tecting or harbouring’ of section 110 (c), Criminal 
Procedure Code, scoms to contomplate assistance of 
the former kind, and not of the latter. The clause 
is designed to meet the case of the professional 
receiver of stolen property who assists the thief after 
the theft by relieving him and cueouraging him, 
protecting him from discovery and arrest and helping 
him to dispose of his stolen property, It does not 
apply to a mere associate of suspected thieves, or of 
porsons who have at somo previous date been 
convicted of theft and have served their sentences. 
NGA Pu Gyr v. Emperor, U. B. R., 1910, Cr. P. O., -b 


462 
—-—— —— Chap. VIII, s. 122! 
606 


a S, 122 -- Judicial pro- 
ceedings —Bridence -Admissibility Police reports— 
Procedure ~Evidence need not be formally recorded 
— Order based on admitted facts or legal evidence — 
Revision (Criminal). 

Proceedings under section 122, Criminal Procedure 
ode, are judicial proceedings as defined in section + 
(1) of the Code. Consequently an order under section 
122 can only be based on admitted facts or legal 
evidence. 











Reports of Police Iuspectors or Mukhtiyarka are 


not evidence admissible in proceedings either under 
divison B or division C of Chapter VIII, Criminal 
Procedure Code. 

Imperator v. Mahro, 2 8. L. R.11,9 Cr. L. J. 225; 
Crown v. Kamal, 2 8. L. R. 45, 9 Cr L.J. 230, followed. 

As no formal procedure is prescribed for such 
proceedings beyond the formal record in writing of 
the reasons for refusing to accept sureties offered, a 
Magistrate is nob required tu formally record the 
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evidence. It is sufficient to indicate the nature of 
the evidence in the formal record in writing of reasous 
for refusing to accept sureties. 

Provided the reasons are sufficient and showu to be 
based on admitted facts or legal evidence, the orders 
will not requiro revision by the Iligh Court. EMPEROR 
v. MAJI USMAN, 45, L, R. 18 592 
aaa am aan S, GAE parte order 

—Emeryency. 

An ew parte order should not be passed under 
section J44of the Criminal Procedure Code, save in 
cases of emergency or where there is no time to serve 
notice. VENKATROYA GUOWNDEN v. Tits Very Rey. N. 
Ronpy, 1 M. W. N. 35-4; 8 M. L. IN i80 343 
— SS. 145, 350 - Cese 

under s, L45-—Lnquiry—Heidence partly recorded by 

one Magistrate and partly by another. 

Section 850 of the Criminal Procedure Code is 
in its terms wide enough to cover every trial 
or enquiry under the Code, and the proceedings 
under section L45 isan enquiry, because in it the 
Magistrvate’s duty is to enquire who is in possession of 
the disputed area, 

Therefore, the terms of section 850 apply where- 
ever a Magistrate has ceased to exercise jurisdiction 
therein. ANU SHRIKH r. JITU Sueikit 5 

-Sa 14.5—Witness — Proe 

cess -Magistrate —Charter Aet (24 and 25 Vid.. 

104), s. 15. 

In a proceeding under sestion 143 of the Crimi- 
nal Procedure Code, it is not obligatory on the 
Magistrate to enforce the attendance of any wit- 
ness at tha instance of the parties. 5 

Harapada Biswas v, Nurul Hug, 32 C. 1008:2 0. 
L. J. 280; % Cr. L J. 679, followed. : 

ln a case where the Magistrate has acted in 
accordance with law, ic would require very strong 
circumstances to justify the iuterference by the 
High Court under the Charter Act, section 15, and it 
would be necessary to show quite clearly that the pos 
cedure, though rightin law, has in fact amounted to 
an absolute denial of justice. 

Where a party, in a proceeding under section 115 
of tho Criminal Procedure Code, states that four 
material witnesses did not appear and complains 
that the Magistrate did uot enforce their attend. 
ance, but it does not appear what evidence these 
witnesses were going to give and there is nothing to 
show what efforts the party hag made to procure 
their attendance: Held, that nothing like a case of 
denial of justice has been made out and that the High 
Court could not interfere, HARENDRA KUMAR Bose r. 


GIRISH CHANDRA MITRA 798 

——— anaa ss. 145 (4), 146— 
Order of attachment under s, 145 (4)—Appointment 
of Receiver—Jurisdiction. 

Section 146, clause (2) of the Criminal Proceduro 
Code, cannot be so read as to make its provisions 
apply to attachments under the preceding section. 

The appointment of a Receiver under the provisions 
of section 145 (4) is nob authorised by Jaw and is 
ultra vires and illegal. SvuBADRAMMA t SATYAM 
Swamy, 8 M, L. T. 314 895 
—_—_ aaa aan S. 146 895 
S. 157 (1)—Failure to 

01 


mn S, 162—Admissibility of 
Machi nana GOI 























report 
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S. 162—Statemcnis 
made to tho Investigating Officer not to be used as 
corroborative of the evidence before the Commit- 
ting Magistrate—Investigating Polico officer depos- 
ing to statements made by witnesses to him_not 


allowed 933 
ss. 164, 364—Conjes- 
sion by accused in course of investigation and after- 
wards—Confession recorded by Magistrate conducting 
enquiry—Confession elicited by question. 

To come within the scope of section 164 a confession 
must be made either (1) in the course of an 
investigation under Chapter XIV of the Criminal 
Procedure Codo, or (2) at any, time afterwards before 

















the commencement of the enquiry or trial. The 
condition requiring the confession to be prior 
to the commencement of the enquiry is only 


imposed when the investigation has ceased, and nob 
weten it ig made in the course of the investigation. 

A confession recorded bya Magistrate who after- 
wards conducts the enquiry, is not outside the pro- 
visions of section 164. 

Reg. v. Bai Ratan, 10 Bom. H. C. R. 166 aud Empress 
y, Anuntram Singh, 5 C. 954, declared obsolete. 

The mere fact thata statement was elicited by a 
question does not make it irrelevant as a confession, 
though that fact may be very material toan enquiry 
as to whether the confession is voluntary or not. 
BARINDRA KUMAR v. EMPEROR, 87 C. 467; 14C. W.N. 


359 
class ss. 174,175 557 


—— SS., [88, 215— Certi- 
cate by Political Agent-—Commitment—Charge not 
mentioned in the certificate. 

Whore. a Political Agent granted a certificate to the 
effect that the offence with which the accused was 
. charged oughi to be inquired into in British Indiu 
Held, that the commitment of the accused ona 
charge not specified in the certificate was good. Ses- 
sions JUDGE or Soutu Ancor, In re, 8 M. L. T. 203 


802 
——-———--— $$, 188, 532—Opence 
committed in a Native State—Certificate of the Politi- 
cal Agent may be obtained after the inquiry has begun. 
There is nothing in the proviso to section 188 of 
the Criminal Procedure Code (Act V of 1898) making 
illegal the obtaining of the certificate after the 
complaint has been filed and tho inquiry has begun 
or been completed as far as tho framing of tho 
charge. A 
“ Section 532 applies only to a commitment to a 
Sessions Court. EMPEROR v. SAKHARAM Panny A 


au. L, R. 667 
ps ss. 190 (1), cls. (b) 

and (c), 191. 

The polico sent one S, for trial on a charge of 
stealing a pony. The Magistrate began his pro- 
ceedings by examining the Sub-Inspector of Police 
who had investigated the case. On the Sub-Inspector’s 
evidence the Magistrate directed the applicant who 
was present in custody on another charge to be put 
in the dock along with S, re-examined the Sub- 
‘Inspector and proceeded against both accused together 
and in the end convicted them. 

On revision it was contended on behalf of the 
applicant that the Magistrate took cognizance of tho 
case as against the applicant under clause (c) of 
pectjon 190 (1), of the Criminal Procedure Cude, and 
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that consequently as he did not proceed under section 
191 his proceedings were void: 

Held, that the Magistrato took, cognizance under* 
clause (b) and not under clause (c) of section 190 (1) 
and his proceedings were not void. 

Nga Paing v. Queen-Empress, U. B. R. 1897-10, 156; 
Jagat Chandra Mozumdar v. Quezn-Empress, 26 C. 
786; 3 ©. W. N. 491; Charu Chandra Das v, Narendra 


Krishna Chakravarti, 40: W. N. 367, followed. Noa 
Po Yon v. Hureror, U. B. R., 1910, Cr. P. C., 2 
461 

—~— S. IOI 461 








——— -S 192 747 
Se ee ss. 195, 476—‘subd- 
ordinate”-— Whether the successor of a Judge, can take 
proceedings wader the sections—Sanction to prosecute 

-Vague sanction. 

5, a Sub-divisional officer, commenced proceed- 
ings under section 476 of the Criminal Procedure 
Code, 1898. Before passing tho final orders, he 
roverted to his substantive post of a Deputy Magis- 
trate in the same Sub-division. His successor, 
C, thinking that S was subordinate to him gave sanc- 
tion under section 195 (1) (b) of the Code: 

Held, that C had no authority to proceed under 
section 195 (1) (b), as S was not subordinate to him 
within the meaning ofsection 195 (7). 

C could, however, take action under section 195 
or 476 of the Code asthe offences had been com- 
milled -in his own Court, though not when he was 
the presiding officer. 

Girwar Prasad v. King-mperor, 6 A. L, J. 392; 1 
Tund. Cas. 806, 9 Or. L. J. 209, followed. 

Begu Singh v. King-Emperor, 34 CO. 551; 50. L. J. 
503; 11 ©. W. N. 568; 5 Cr. L. J. 898; 2 M. L. T. 298 
(F.B.}, not followed. 

Where a sanction ordor said that the accused 
wore to be prosecuted in respect of the complaint 
of a certain date and asamatter of fact there was 
no complaint of that date: 

Held, that the order was bad for vagueness. Buoru 
v. EMPEROR, 7 A. L. J. 991 51 





ee S. 195—Sanction to pro- 
secute—Appeul pending against decree in the High 

Court—One statement on oath, another not on oath— 

Sanction should not be granted. 

Sanction to prosecute should not be granted during 
the pendency of a regular appeal to the High Court 
from the decree and the proceedings out of which 
the application for sanction arises. : 

Sanction should not bo granted ona discrepancy 
between the statement made before the Court on 
oath aud that recorded in the course of mutation 
proceedings without oath and to which the attention 
of the defendant was not drawn in the course of his 
examination, Manant Kirpaupan v. Rax Der, 7 
A. L. J. 647 26 


— m SS. 195, 197, 215 
and 526—Committat of the accused under s. 526 
—Quashing of commitment—Sanetion by Government 
—Functions of Government and Court in according 
sanction—Notice—Penal Code (Act XLV of. 1860), 
s. 168. 

A committal can be quashed only when it is made 
under one of the sections mentioned in section 215 
and a committal made under section 526 cannot be 
so quashed, 
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The sanction accorded by Government under 
section 197 canuot be held to be uull and void for 
the reason tha no notiwe was given to the accused to 
show cause why such sanction should not be given. 
lt is a matter left entirely to the discretion of Govern- 
ment whether such opportunity should be given to 
the person concerned before sanctioning his prosecu- 
tion and the Criminal Conrt before. which he is 
prosecuted is not an appellate authority over Govern- 
ment in the matter ofthe saaction. 

There is a marked distinction between the classes 
of offences dealt with undor section 195 clause(1),(a), 
(b) and (c) and it does so in connection with offences 
committed in or in relation to any proceedings in 
such Court and the Court, therefore, acts in its judicial 
capacity in granting the sanction upon legal evidence. 
But the Government, in according or withholding 
sauction under section 197 for the prosecution of a 
public servant, acts purely in an executive capacity 
and that sanction need mot be based upon legal 
evidence. 

Queen-Empress v. Sheikh Bari, 10 M., 232, not 
applied. | 

Where the prosecution of the accused was 
sanctioned for having, as a member of the Municipal 
Council of Ellore, committed an offence punishable 
under section 168 of the Penal Code, by having 
juterestod himself in certain Municipal contracts, but 
the contracts were not specified in the order of 
sanction, though they were specified in the Collector’s 
report: ` 

Held, that the sanction was nobvaguc, and that ib 
specified with sufficient clearness the offencefor which 
tho accused was to be prosecuted. 

No particular form is prescribed by the Criminal 
Procedure Code for the sanction required under 
section 197. ACTING Sessions Jupce v, KanaGara 
Baran, 8 M. L. T. 205 








eens 





ss. 195, 526—Peti. 
tion for sanction for prosecution—Lransfer, applica- 
tion for. 

Assuming that a petition under section 195 is a 
petition in a criminal case,a transfer under section 
626 can only be made to a Cours to which the Court 
before which the application is pending is subordinate, 


EKAMBARASWARA v. VEERABADRA, 1 M. W. N. 459; 8- 


M. L. T. 207 





: 86 

—_——— S. 196 — Penal Code, 

ss. 12LA, 122, 123, 1244-—Local Government autho. 
rizing complaint for prosecution of certain offences— 

Jurisdiction of Magistrate to commit under other 

section. ; 

Section 196 of the Criminal Procedure Code 
reserves to the local Government the power of deter. 
mining whether cognizance shall be taken by the 
Court of any offence punishable under Chapter VI of 
the Penal Code except section 127. It is beyond the 
competence of the Government to delegate to any 
other body or person the discretion it implies. 

Therefore, where the Government authorized a 
police officer to prefer a complaint of offences undcr 
sections 121A, 122, 123 and 124 of the Penal Code 
“or under any other section of the suid Code which 
may be found to be applicable to@the case”: 

Held, that the order did not authorise a complaint 
under section 121 ofthe Penal Code, and a commit- 
ment undor that section was illegal and that tho defect 
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was not cured by a subsequont order obtained from 
the Government when the case was pending before 
the Sessions Court and that section 532 of the Crimi- 
nal Procedure Code did not apply to the case. 
BARINDRA KUMAR v. Emperor, 87 O. 467; 140. W. N. 
LLLA £ 359 
. S. 197 — Sanction by 
Government 752 








—— SS. 208, 2 I 3—Charge 
Order of commitment—Magistrate’s diseretion— 
Order not in accordance with taw—agistrate’s power 
to alter. 

. The petitioner was being bricd before a Magistrate. 
After the witnesses for the prosecution had been cx- 
amined tho petitioner’s pleader pointed oub to the 
Magistrate the propriety of committing the case for 
trial-to the Court of Session. Yielding to that sugges- 
tion, the Magistrate framed certain charges, one of 
whichwas under section 467 of the Indian Penal 
Code, and directed that the case should be tricd by 
the Court of Session. The petitioner then raisod 
the point that the charge under section 467 could not 
proceed for want of sanction under section 195 of the 
Code of Criminal Procedure. The Magistrate then 
and there amended the charges and intimated his 
intention to try the case himself instead of com- 
niitting it to the Court of Session. The petitioner's 
pleader thereupon objected that the Magistrate, 
having once framed charges and directed the case to 
be tried by the Court of Session, could not thereafter 
amend the charges and proceed with the case: 

Held, that tho mere framing of acharge against 
the accused, as required by section 210 of the Crimi- 
nal Procedure Code, is distinct from, and docs not 
amount to, an order of commitment which has to be 
made under section 213. 

Itis only after all the procedure laid down in 
sections 208-212, has been followed that the Magis- 
trate can make ‘an order of commitment’, recording 
briefly his reasons for it (section 213). That section, 
however, does not say that the Magistrate ‘shall make 
an order’ of commitment, it says he ‘may’ make such 
an order. Itis open tO him to consider whethor hs 


“ought to commit the case to the Court of Session or to 


try it himself. 

Ttis true that a Criminal Court has no power giren 
to ib by the Code to review aud modify an order which 
jt has once passed, but then it must have been an 
order such as is contemplated by the Code. 

If the charge, which made the case triable exclusively 
by the Court of Session. could not lie for want of 
sanction, the Magistrate had no jurisdiction to frameo 
it, the framing of the charge was ultra vires, and the 
Magistrate had nothing to alter but was bound to 
proceed with the trial according to law. EMPEROR v, 
VENKATESH SADASHIV NARGUND, 12 Bou. L. R. 521 














: 450 
— S. 213 450 
—s.215 752,802 





i 











ss. 222 (2), 234— 
Criminal breach of trust—Various offences within the 
course of 12 months —One charge for the grass wun 
misappropriated —Procedure —Penal Code (det XLV 
of 1860), s 407. X 
Where a person commits a breach of trust in res- 

pect of varioas sums entrusted to him from time 

to lime, he may bo charged with an offence in yee 
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spect to the gross sum so ombezsled and ‘it is 


not necessary to specify the particular items em- ’ 


bezzled or the exact dates on which thoy wero 
so embezzled; a charge so framed shall be deemed 
to be a charge of one offence provided that tho 
period within which such embezzlement has taken 
place is not more than one year. 

Section 284 of Act V of 1898 is qualified -by sec- 
tion 222 (2). 

King-Eimperor v. Gulzari Lal, 24 A, 254; A. W. N. 
(1902) 44; King-Emperor v. Ishtiag Ahmed, 27 A. 69; 
A. W. N. (1904), 165; 1 Cr. L. J. 637; Samiruddin Sar- 
kar v. Nibaran Chander Ghose, 81 C. 928; 8 C. W. N. 
807; 1 Cr. L. J. 791; Sat Narain Tewari v. Emperor, 32 
C. 1085; 100. W. N. 51; 3 Cr. L. J. 138; Thomas v. 
Emperor, 29 M. 588; 5 Cr. L. J. 133, followed. 

Queen: Empress v. Kellie, 17 A. 153, Buddhu v. 
Babu Lal, 18 A. 116; Queen-Empress v. Pursotam 
Dass Morarjee, 24 0. 198, King-Emperor v, Kashi Nath 
Bagaji Sali, 12 Bom. l. R. 226; 5 Ind. Cas. 970; 11 
Or. L. J. 387, referred to, EMPEROR v. IBRAHIM KHAN, 
7 A. L. J. 897 i : 


— — S. 234— Various offences 
of criminal breach of trust within the course of 12 
months—Oue charge for the gross sum misappro. 


priated 186 
——— SS. 235,239 359 


—-—__-—___— S. 250 — Compensation 
in proceedings under section 107, Criminal Procedure 
Code, 

Compensuticn under section 250, Criminal Pro- 
cedure Code, cannot be awarded in a case in which 
an application has been made to a Magistrate with 
a view to his taking proceedings under section 107 of 
the Code. 

Inve Govind Hanmant, 25 B. 48, Queen-Empress v. 
Lakhpat,15 A. 365, referred to. RAM Suxu BAI v. 
Mauapro Rat, 7 A. L. J. 743 


—-——_—__——— S, 256—Criminal tral 
—Procedure—Close of prosecution case—Petition by 
accused for admisson of letter by prosecution witnesses- 
—Right of accused to re-call and re-examine prosect- 
tion witnesses. 
Where after the completion of the evidence of 
- some of the prosecution witnesses, the accused pre- 
sented a petition to tho Magistrate requesting him 
to admit a letter alleged to have been written by 
the prosecution witnesses which would falsify 
their cvidence, and both the trying Magistrate 
and the Sessions Judge, on appeal, refused: to en- 
- tertain the prayer: i 
Held, that the accusod were entitled to re-call the 
prosecution witnesses and examine them with reference 
to tho Jetter, KRISHNASWAMY Upayan, In re, 8 M. L. 

















T. 867 j 712. 








—- S. 297—Wuilure to ex- 
plain law to the jury—Conviction bad. 

Lf the Sessions Judge fails to explain the law to tho 
jury, the verdict must be set aside. 

Mari Valayan v. Emperor, 830 M. 443 1 M. L. T. 399; 
5 Or. L. J. 78, followed. SURUITAT, In re, 8M. At oi 


82 
S. 340 aog 
——— S. 342 359 
pra S. 350 is applicable to 
proceedings under section 145 54 
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Seo ———~ Sa 360—Lrregularity in 
taking down a deposition——Penal Code (Act XLV of 
1860), s. 198-—Conviction for perjury—Ack nowlgdg- 
ment by witness of the correctRess of MA deposition- 
Validity of conviction, 

A deposition recorded without compliance with tho 
terms of section 860 of the Code of Criminal Proce- 
dure is not a nullity for all purposes. A conviction for 
perjury may be upheld if the deposition had been 
read over to the witness and acknowledged by him to 
be correct, oven though tho reading over was notin - 
thd presence of the J nudge and of the’ accused and of 
the pleaders for prosecution and defence as requirod 
by law, 

Kamatchinathan Chetty v. King-Emperor, 28 M. 309; 

2 Cr. L. J. 756, disapproved. Boara, In 1# 8 M. J, 


T. 117; 1 M. WYN, 435 414 
erem «SS, 364 356 
S. 367 (5)—Ofence 


punishable with death—-Accused sentenced toim- 

prisonment—Reason to be assigned. < 

Where thesentenco of death is not passed for convic- 
tion iu acaso punishable with death, the Sessions 
Judge should state his reasons for the departure. 
KUROMBA HOSAKERI, In re, 8 M. L. T 81 397 


—— Sa 403—Acquittal—dc. 
quittal of some of co-accused— Whether forms bar to 
trial of others. 

Twenty persons were charged with offences under . 
sections 148, 326 and 302 ofthe Indian Penal Code, 
three of them were tried before the Sessions Judge, 
who disbelieved the evidence and expressed an opinion 
that the facts and circumstances suggested to him 
a very strong doubt as to the truth of the story, and 
camo to the conclusion that the deceased met with his 
death under different circumstances. One of tho 
assessors thought that the case was satisfactorily 
proved, “The Sessions Judge acquitted the three 
accused, Subsequently six persons alleged to have 
been implicated in tho transaction were put upon 
their trial: 

Held, that thero was uo provision of law which 
rendered the prosecation of these persons illegal. The 
High Court under the circumstances did not set 
aside the order of the Magistrate which directed 
their prosecution. 

Bishun Das Ghosh v. King-Emperor, 70. W. N, 
498, distinguished. KOKAI SARDAR v, MEHAR Kuan 


37 Č. 680 ; 932 

mmm S 423 539° 

m m S, 423 (2). 915 

S. 423 (b) 2—Powers 
of an appellate Court—Power to change finding of 
acquittal into one e of. conviction maintaining the sen- 
tence. 

The accused were charged under sections 148 and 
825 of the Indian Penal Code, and the Magistrate 
acquitted them under the former section but con. 
victed them under tho latter. The accused then 
appealed to the Sessions Judge who was of opinion 
that the accused should have been convicted under 
section 147, Indian Penal Code, but he could not in- 
terfere with the acquittal, 

The complainant preterred a Revision to the High 
Court: 

Held, thab the Sessions Judge was wrong and that 
under section 423 (b) (2) of the Codo of Criminal 
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Proceduro, the appellate Court bas power to alter the 
finding maintaining the sentence and there is 
nothingto restriet the fling, which may be altered, to 
a finding of conviction. 

Queen-Empresa v., Jabanulla, 23 C. 975, approved, 

Sami Aiya Y. Emperor, 26 M. 478; 13 M. Ld. 
263, discussed, APPANNA t. PETHANI MAHALAKSUMI, 
1M. W. N. 474; 8 M. L. T. 818 86! 

—— S, 429 ' 641 
— i §. 439 539 
—— m c SS. 447, 454 359 
-m S, 476 51 
e Sa 476 —Penal Code ie 

XLV of 1860), s 198—Prusecution, when can be 

ordered, 

A prosecution under section 193 of the Penal Code, 
cannot be ordered under such circumstances as 
cannot be shown to be a continuation of the, pro- 
ceedings in which the evidence was given. 

aliyakanne Pillay v. Emperor, 32 M. 494 M L T. 
404; 19 M. L. J. 42; 9 Cr. L. J. 41; 1 Ind. Cas. 597, 
followed. RAMAKRISTNAMA, In re, 8 M. L. T. 81 398 


Ss. 476 —Judicia! proceed. 
ings--Proceedings by a Revenue Officer as distin- 
guished from a Rerenue Conrt—U, P. Land Revenne 
act (IH of 1901), ss. 4 (9) and 46. 

Where, under orders of tho Deputy Commissioner, 

a Deputy Collector made inquiries, which resulted in 

the finding that the applicant was in the hahit of 

giving no receipts for rents received and did not 
record the correct realization in the Patwari’s papers, 

and the Deputy Collector thereupon passed an order 
under section -L76, Criminal Procedure Code, direct- 
ing that proceedings under section 177, Indian Penal 

Code, should be instituted against the applicant: Held, 

that the inquiry was one under section 46 of the Land 

Revenue Act and the Deputy Collector in making tho 

inquiry was acting merely ag a Revenue Officer as 

defined in section 4 (9) of U. P. Land Revenue Act 

1 0£ 1901, and not as a Revenue Court, nor were 

his proceedings judicial proccedings within the 

meaning of scction £76, Criminal Procedure Code. 

The order passed by the Deputy Collector was, therc- 

fore, without jurisdiction and must be setaside. Prag 

TEWARI v. EMPEROR, 13 0. C. 198 6I2 

S, 4BB—Muintenanee—- 


maintain unless living with 























Children--Refusal to 

fathers 

Under section 488 of the Cody of Criminal Pro- 
cedure (Act Y of 1898), a father cannot justly refuso 
to maintain his children on the plea that they will 
not live with him. Ifhc wishes them to Jive with 
him, bis obvious course is to get an order from the 
proper authority giving him the custody of them. 














Mr Saw v. S—, U. B. R., 1910, Or. P.C,1 460 
ese S D2 752 
emea aan ma Sa B26— Transfer of peti- 
tion for sanction to prosecute 86I 
—— — S. 526 (8) 603 














26—Transfer of a 
Criminal case—Notice of transfer application not 
given—Order made-—Whether valid. 

As a gencral rule, notice should be given of tho 
application for tr: anst er but failure tægive notice does 
not render tho order of transfer illegal. Under 
special circumstances, such order can be made without 
notice. 
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Alagirisami Naidws ease, 26 M., 41, referred to, 


Masa SABIEE, In re, 8 M. Le T. 222 856 
s. 532 359, 934 














S., 556 Jarwdietian ~- 
Personally interested -- Mayistrete orderini piers. 
tion in the capacity of President of Qetrud Sab-Cor. 
mittee-—Consent of the aceused, 

Where a Magistrate, actingin the capricis of the 
President of Octroi Sub-Comunitres, orders prosecution 
of a person, he is deemed to be personally interested 
in the case and has no jurisdiction to try the case 
even with the consent of oe necusud, 

Emperor y. Mohan Lal, 27 A. 25, distinguisied. 

Inayat Husain, A. WN, (IR99) 7i, referred to, 
BISHESHAR v. EMPEROR, 7 A, Le J. 740 291 
Criminal trespass. tee Pexu Con.» HT. 
Cross~objection, abmissibility of 505 
em iu forma pauperis Crest 


Code (det V eof 1905), O. XLi Ro 22, 














Procedure 
Sub-R. 5. 
An application for leave to file cross-objections 
in jorni pauperis may be received by the Court. 





Gontnpa Rant Dasi èe Rapua BALLABH Dys, 12 C. 

L. J. 173 118 
Custom—Aljenation—JLBunjihi Khatrs 

527 

= Beodining of darder Ms. 


trict—Test whether euston or Hina Law Solo A, 

Held, that the parties to the suit, Brahmins of 
Ampitsar District, whose family for the most part 
lived, and had lived iu past generations by agriculture, 
had given up priestly functions, and did not wear 
their hair as Brahmins do, followed custom and not” 
Hindu Law in matters of allenation, Uisnen Das r. 
Ram DHAN, G3 P. R. 1910; 106 P. W.R. Iola, 112 
P. L. R. 1910 483 

— Burdon of pronfe Cousot vas 
tion and necessity—Siit by ali nee for pmoxess ion, 

The onus of proving that an alienation is for 
consideration and necessity is always in the first 
instance upon the alionee, whether he is suing 
for possession against the reversioncrs of the alienor 
or the reversioners are suing for cancellation of the 
alienation, Hira Sixcu t. Rent NINGH 49 

aana Ghicths of Kampa Tots -- 

Succession—Sister’s riyht to contest aliendtion by 

widow, 

Among (hirths of the Kangra Tahsil and District, 
in tho absence of agnate collaterals, a sister of the 
last male owner is entitled to inherit, and has a right 
to a declaration that an alienation by the widow of 
such owner will not affect hor rights on the death of 
the widow, Koxan tv. Laknoo, “COP. R. 1910; 92 P. 
W. R. 1910; 109 P. L. R. 1910 
(NS) ta sisters Povrersenax 
contesting—Burden of proof--Dharmavas of Slur prr 
District, 














Among Dharmayas, a small cudlogamous agii- 
cultural tribe of the Shahpur Distiiet, the eol- 


lateral reversioners of the donor are entitled to a 
declaration that a gift of the whole of Lis ancesael 
land to his sisters shall not affect their reversion ity 
rights, 

Tho burden of proving the validity, against 
the collaterals, of the alienation is on the sisters, 

In every case, when the parties are agricultnrists 
aud the property concerned j. anvestial and tas = 


° 
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able, the Court is bound to assume, before any 
evidence is tendered as regardsthe power of alicnation, 
that an alicnation of such property is invalid. 

Bholi v. Fakir, 62 P. R. 1906, 186 P. L. R. 1906, ap- 
proved, 

The decisions of the Chief Court lave not placed 
sisters on the footing occupied by daughters under 
the ordinarily prevailing customary law. 

Hamira v. Ram Singh, 134 P. R. 1907 (F. BJ); 83 
P. W. R. 1907, referred to. BHAGAN v, JAHANA, 67 
P. R. 1910; 100 P. W. R. 1910; 112 P. L. R. 1910 

486 

Alienation—Necessity—“ Ancestral 
property” defined—Alienation to obtain money for re- 
covering ancestral property— Unconscionable bargain 

—Incompetency of reversioners to contest it where 

property is not ancestral. 

Immovable property left by the common ancestor 
of the alienor and the reversioners, is ancestral for 
the purposes of the Punjab agricultural custom re- 
lating to alienation. 

In case of a village originally founded by the 
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cominon ancestor, the land in the hands of aco- . 


sharer, which has been left by other co-sharers who 
absconded or absented themselves in straitened cir- 
cumstances, is included in the category of ancestral 
property. 

Natha Singh 
followed. 

Fag v. Daulat, 81 P. R. 1901, distinguished. 

However monstrous and unfair the conditions of 
an alienation of immovable property may be, a rever- 
sioner under the Punjab Agricultural Customary Law 
has no locus standi to successfully contest that 
alienation, if the property is not ancestral. 

A contract by a litigant to give to certain 
persons, including a pleader who agreed to help 
him with money and legal aid required to carry 
on litigation, property worth.many times the ex- 
penses required for the said litigation out of the pro- 
perty in dispute, is absolutely unconscionable and ig 
not enforcible by a Court of Justice. 

A reasonable amount required to pay a pleader 
engaged to recover property is a legal necessity. 
THAKUR SINGH v. KUARAK SINGU, 109 P. W. R. 1910 

995 

— Necessity ~Duly of alienee— 

Marriage and enlistment in the army—Necessary 
purpose. 


v. Harnum Singh, 31 P. R. 1894, 





In the case of an alienation by a childless proprietor, - 


the question is not what the alienor did with the 
money, but whether the alienee after duc inquiry had 
reason to believe that the alienor was borrowing for a 
necessary purpose, for instance, in the particu- 
lar case whether the alienor really intended to 


marry and to enlist, both of which things were 
natural and proper in a young man of 25. Pan 


SINGH v. Bur SINGH, 65 P. R. 1910; 115 P. L. R. 1910; 

111 P. W. R. 1910 480 

- Self-ucquired property sold 
“by widow and mother of last owner — Collaterals resid- 
ing in another village—Locus standi to challenge 
alienation—Syads of Mauza Tal Khalsa, District 
Rawalpindi, 

“ Among Sayads of Mauza Tal Khalsa, District 
Rawalpindi, the collaterals of the last male owner 
residing in another village have by custom a locus 
andi to challenge an alienation of the self-acquired 
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property of the deceased made by his widow and 
mother. A . 

Daya Ram v. Sohel Singh, TIOP. R. 1906; 31 P. L. R. 
1907 (F. B.), followed. 

The presence of minor, childless daughters of the 
deceased does not stand in the way of collateral’s right 
to impugn the salo. Cuannan SHAH v. AMAR Das, 71 
P. R. 1910; 113 P. W. R. 1910; 142 P. L. R. 1910 994 


——————Alienation—Wil—Kahuts of Dis: 
trict Jhelum. 

S, a Kahut of Tahsil Chakwal, District Jhelum, 
bequeathed his ancestral land to his sister’s sons, who 
had rendered him services. The legatees were also 
agnatically related to himin the fifth degree. H, 
the brother of the testator, had assented to the Will. 

Plaintiffs, collaterals of 5, in the third degree, 
contested the Will: 

Held, that the Will was valid. Kuupa BAKHSH v. 
SHAMAS, 68 P. R. 1910; 120 P. L. R. 1910 489 


Ancestral property — Land 
taken in exchange for ancestral land, ` 

Land taken in exchange for ancestral land must be 
treated as ancestral property. GuAuNs v. IMAM DIN, 
57 P. R. 1910; 96 P. W. R. 1910; 106 P. L. R. 1910 ; 

455 
Marriage—Karewa marriage bet- 
ween a Jat and a Kori woman—Succession -as widow. 

A chadan anddazi or karewa marriage of a Jat with 
a Kori woman is valid by custom, and the Kori widow 
of a Jat is entitled to possession of his property as 
his widow. As Kaur t., Sawan SINGH, 79 P. R. 1910; 
97 P. L. R. 1910 1009 
Succession —Daughter—Collaterals 

— Sunni Sayads of mauza Chuma, tehsil and District 

Gurgaon—Gift by widow to daughter—Incompetency 

of reversioners to contest. 

By custom prevailing among Sunni Sayads of 
mauza Chuma, tehsil and District Gurgaon, the whole 
estate of a sonless proprietor is inherited by his 
daughter in preference to his collaterals in any degree 

















An alienation made by a widow in favour of the next 
heir to her husband cannot be challenged by his 
reversioners. Consequently, a gift made by the widow 
of her husband’s ancestral land to his daughter cannot 
be questioned by his collaterals in the fourth degreo 
of agnatic relationship. MUZAFFAR ALI v. ZAINAB, SL 
P. W. R. 1910; 58 P. R. 1910; 107 P. L. R. 1910 346 
—— —— Hindu Law—Partition by a 
` Hindu Jat of Ferozepur of his property between sons- 

—Claim by son living in the house of father to the 

separate property left by father—jeaning of ‘shamil? 

— Riwaj-i-wm—-Value of entry—Decision on proba- 

bilities, 

After partition of property by father between his. 
sons, a gon living with his father in the same house, - 
but cooking and cultivating separately, is not joint 
within the ordinary Hindu sense of the word. 

Consequently the son is not entitled to inherit the- 
separate property left by his father to the exclusion 
of his own other brothers. 

Ordinarily an entry of custom in a Riwaj-i- 
am unsupported ky instances is of little or no value. 

Where materials on the record to prove a. 
fact are imperfect on both sides the Court is justified 
in deciding it on probabilities, Lan SINGH v. Hira. 
SINGH, 84 P. W, R. 1910 
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Succession—Ssikh Jats of Ferozepur 
—Widow re-marrying husband's brother—Right to 
sucgeed to husband's estate. 

Among Sikh Mts of Ferozepur District, a widow, 
having re-married her deceased husband’s brother, 
cannot after the death without issue of her de- 
ceased husband’s son, succeed toa life-intercsé in 
the said husband’s estate in preference to his 
brothers. HARDAM SINGIT v. Maman Kuan, 64 P. R. 
1910; 91 P. W. R. 1910; 113 P. L. R. 1910 484 
Dekhan Agriculturist Relief Bes 

(XVII of 1879) 966 
Damages-—Decreo—Cutting of bund at fixed 

time by dofendant—Wrongful omission on part of 

defendant, offect of ~Causo of action 248 
‘measure of—Master and Sorvant--Tort 

—Principal and servanf—Vendor and vendee 968 
Ale of timber—Breach of guarantee of 

title 

















+ measure of —Breach of contract—Stipu- 
lated conpensation—Contract Act (Ix of 1872), s. 74. 
In casesin which, ex-necessitate rei, it is impossible 

to fix the exact amount of damages actually resulting 
from a breach of contract, Courts of equity do not 
interfere with the contract of the parties, who, in 
anticipation of the breach, have stipulated that a 
fixed sum should be regarded as the measure of 
compensation to be paid by the person violating the 
contract. 

In such cases the Courts will not exercise the 
powers, conferred by section 74 of the Contract Act, 
of reducing the contract damages. 

Nait Ram v. Shib Dut, & A. 2388; Lord Elphinstone 
v. Monkland Iron and Coal Co., L.R. 11 A. C. 382 at p. 
346; 35 W. R. 17, followed.. Mir Hazar KHAN v. 
Sawan ALI, SL P. R. 1910; 148 P. L. R. 1910; 127 P. 
W. R. 1910 1014 
ee INA oceupation-—Demise——Permission 

of plaintif. 

An action for damages for use and occupation 
does not necessarily suppose any demise. 16 is enough 

. that the defendant used and occupied the pr einises by 

the permission of the plaintiff. 

Rochester v. Pierce, 1 Campbell 466, relied on. 

But where it is not ostablished that the plain- 
tiff agreed to accept the possession of the premises 
by the defendant as possession held on his own behalf, 
no suit for damages for use and occupation lies against 
the defendant. Kanar Lan v. NITAI UHAND 
Debtor and creditor—Contract of service 

—Deposit of security with a person under control 

of master—Balance due from servant dismissed — 

Servant assigning security deposit to pay off the 

balance due—Master failing to recover deposit— 

Wilfal default of creditor—Master and servant 





Decree. See MORTGAGE DECREE. 
=y form of 497 
am Payment into Court—Compliance with 


direction in the decree to pay to the, decroe-holder 
—Date of payment —Court closed on the fixed day 
of payment—Payment on the opening of Court 

i 992 
amendment of—Variance with judgment—- 
Bringing decree into conformity with judgment— 
Inherent power of Court—Civil Procedure Code (Act 
F of 1908), s. 152. 

Tho Courts in India have an inherent power to 
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Decree—concld, 


amend or vary aperfecte. order when it is found that 
the judgment as drawn up does not correctly state 
what the Court actually decided and intended, oven 
if the matter does not fallavithin section 152 of the 
Civil Procedure Code, 1908, and such a result is: 
obtained on motion; that is, they havo power to bring 
the docree into accordance with the judgment. 

In re Swire, 80 Ch, D. 239; 538 L. T. 205; 88 W. R. 
785, referred to. 

Ainsworth v. Wilding, 


(1896) 1 Ch. 678; 65 1. 
J. Ch. 432; 74 L. T. 193; 


44W. R. 540, distinguished. 
876 


* BRIJRATAN v. JAYNARAIN, 37 C. 649 


— Conditional an payment of money—Erecit- 
tion-—Three years from the date of deceree—Limit- 
ation, 

Where a decree directed the defendant to surron- 
der the land to plaintiff on his paying a certain sum 
for improvements and an application was made more 
than three years from the date of the decree: Held, 
that it was time-barred. 

Rungiah Gounden §* Co. v. Nanjappa Raw, 26 M. 
780; 13 M. L. J. 412, followed. 

Chhedi v. Lalu, 24 A. 300; A. W. N. (1902) 60; not 
approved. RAMAPPAYA v. CHARDA Buatta, IM. W. 
N. 391; 8 M. L. T. 261 568 


Cutting of bund at fixed time by defen- 
dant —Wrongful omission on part of defendant, effect 
of —Cause of action~-Suit for damages. 

A decree provided that the defendants should 
cut a certain bund every year on a certain date, 
and that if they failed to do so, the plaintiff should 
cause the bund to be cub in execention of the 
decree. The defondants failed to cut the bund 
on the fixed dates in 1309 and 1810, and the plain- 
tiff brought a suit for damages for tho loss of his erop 
of those years owing to the wrongful omission on the 
part of the defendants: 

Heid, that the wrongful omission afforded a 
sufficient cause of action to the plaintiff; and in 
order to-entitle him to recover damages, it was not 
essontial that in cach year, the plaintiff should havo 
essayed to cut the bundand should have been provent- 
ed from doing so. Quamzan HUDA v, KUMUD Nata 





Form of injunction. 

Where the plaintiffs had the exclusive right to sing 
or recite, the proper form of decree would be an 
injunction restraining defendants from interfering 
with the plaintifs in their singing and reciting, 
SesirapRi AIYANGAR V. ARAYAR SRINIVASA CHARIAR, 1 
M. W. N. 867; 8 M. L. T. 379 
Declaratory suit. See Sreciric RELIEF Act, 

s. 42. 
Bare declaration—Canse 











of action 
dulent sale 

S———_— — —_— —~— —~ Limitation — Defendant 
claiming partition according to the shares of the 
parties entered in 1891—Fresh invasion of right-— 
Fresh cause of action 

Defamation—Written statement—Judicial yro- 
ceeding—Absolute privilege. : 
A written statement of a partyin a judicial pro- 

ceeding, which contains defamatory matter, is not ab- 

solutely privileged. 
Augada Ram Shaha y. 


by tenure-holder—Fran- 


Nemai Chand Shaha, 28 C, 
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867; Kali Nath v. Gobinda Chandra, 5 ©. W, N, 298 
and Emperor v. Ganga Prasad, 29 A. 685; A. W. N. 
(1907) 235; 4A. L. J. 605; 6 Cr. L. J. 197, followed. 
Sanpyan v Brana NUNDARI DEBI ` 803 
Delivery under a contract of sale 588 
Discretion—Costs 134 
m aana + Specific performance ~ Delay 568 
Divorce. ‘See Munasmapax Law (HANTU Scitoon), 
Act (IV of 1869), ss. 7, 45— 

Divorce suit — Attachment before judgment-—Civil 

Procedure Code (dct V of 1908), O. XXXVII, Rr.5, 6. 

An attachment before judgment cannot be made 
ina divorce case. 

An aitachment before jadgment is purely a matter 
of relief and has nothing to do with procedure. 

Therefore, an application for such an attachment in 
a divorce case is governed by section 7 of tho Divorce 
Act and the principles and rules of the Divorce Court 
in England, and not by section 45 of the Divorce Act, 
nor by rules 5 and 6 of O. XNXVIIT of the Civil Pro- 
cedure Code of 1908. Purinies v. Pantai, 87 C. 613 

x 92 

peg AG 792 

Document, proof of—Huidence det (I of 1872), 
ss. 67; 73—Handwriting, proof of. 

A document does not prove itself, nor is an wn- 
proved signature proof of its having been written by 
the person whose signaturo it purports to bear, 

Section 73 of the Evidence Act does not sanction 
the comparison of any two documents, but requires 
that the writing with which the comparison is to be 


. 





made shall be admitted or proved to have boon written - 


by the person to whom it is attributed, and next tho 
dispnted writing must purport to have been written 
by the same person. 


Per Carnduff, J.— Handwriting may be proved by . 


circumstantial evidence under section 67 of the Evi- 
dence Act, which prescribes no particular kind of proof. 

Neel Kanto Pandit v. Juggolunohoo Ghose, 12 B. L. 
R. App. 18; Abdool Ali v, Abdoor Rahman, 21 W. R. 
429 and Abdulla Paru v. Gannibai, 11 B. 690, rolied 
upon. Barinpra Kumar v. Emperor, 37 O. 467; 14 
C. W. N. 1114 359 
Easement—Title—Buttress—Enjoyment for 12 

years i 571 
man Light--Stopping up windows after 

granting house—Covenant running with land—Cove- 

nant imposing burden-—Building grant, 

Where a man grants a house in which there are 
windows, neither he nor anybody claiming under him 
can stop up the windows or destroy the lights. 

Allen v. Taylor, 16 Ch. D. 355; 50 L. J. Ch. 178, 
relied on. i. 

Tf a rnan, who has a house and land, grants the land 
first, reserving the house, the purchaser of the land 
can block up the windows of the house; again, if the 
owner of the land and the house sells the house with 
the lights, the purchaser of the land is not entitled to 
block up the lights, where it is assumed that both 
purchasers were aware of the simultaneous con- 
veyances. 

Swansborough v. Coventry, 9 Bing. 305; 35 R.R. 660 
2 M. & Scott 362; 2 L. J. ©. P. 11, referred to. y 

A covenant, which imposes a burden, does not 
ordinarily pass with the land so asto binda subse- 
quent owner; but the position is otherwise where 
there is privity of estate and the covenant is con- 
nected with or concerns the land or estate conveyed. 
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If thege conditions are fulfilled, the covenant will 
run with the land às readily as one conferring a 
benefit. A privity of estate Retween the covenentor 
and corenantee means that the covenant must impose 
such burden on the land of the covenantor as to bo in 
substance, or io carry with it, a grant of an easement 
or quasi easemont or to be iu nid of such a grant, 

A restrictive covenant runs with the land if created 
for the benetit of the land convoyed or of that of 
which the grantor remains the owner, and is intended 
in other words, 
when by the construction of a grant it appears that 
it was the intention of the parties to create or reserve 
a right in the nature of a servitude in the land grant- 
ed,—for the benefit of other land owned by the 
grantor,—no matter in what form the intention may 
be expressed, such right, if not against public policy, 
will be held to be appurtenant to the land of the 
grantor, and binding on that conveyed to the grantec, 
and the right and burden, thus created and imposed, 
will pass with the land to all subsequent grantees, 
Tho converse proposition also holds, because a 
grantor may impose restrictions for the benefit of the 
land already sold as of that remaining in his hands 
which he proposes to sell. The position is stronger 
when there are mutual covenants. Doran CHANDRA 
Das v. CHUNILAL ADDY, 12 ©. L. J. 259 
Non-user— Abandonment — Intention 

—Limitation Act (XV of 1877), s. 26—Eztent to 

which easement to be used—Watering mulberry land 

— Right to irrigate other crops. 

An easement once acquired is not necessarily lost 
by mere non-user; and the qnestion of abandonment 
is one of intention to be decided on the facts of cach 
particular case. 

The plaintiff obtained a decree which established 
his right to take water from a certain tank, belonging 
to the defendant, for the purpose of “irrigating plain- 
tiff’s 9 cottah mulberry land:” 

Held, that the right declared and established by 
the decree was not restricted to that kind of cultiva- 
tion, but that the decree gave the plaintiff the right 
to a reasonable use of the water of the defendant’s 
tank to the extent to which the same was used prior 
to the date of the ‘decree, no matter what crop the 
plaintiff choose to grow. i 

Lattryll’s Case, 4 Rep. 86a, Allan v, Gomme, 11 A. 
and E. 759 ; 3 P. and E. 581; 9 L. J. Q.B. 258, Great 
Western Railway v. Talbot, (1902) 2 Ch. 759; 71 L. J. 
Ch. 835; 87 L. T. 405; 51 W. R. 312, and Watts ve 
Kelson, L. R. 6 Ch. App. 166; 40 L. J. Ch. 126; 24 L. 
T, 209; 19 W. R. 883, relied on. PORAN GHOSH v. 
Netar SUNDAR Roy 
— Property of common oiiner~ Sale to 

different persons— Space above and below a Kosalai—~ 

Ownership—irespass. 

The Kosalai of an adjoining house, which over- 
hangs the ground of another house, passes to the 
purchaser of the house to which itis attached and not 
to the owner of the ground on which it overhangs. 
The space above and beneath the Kosalai, however, 
does not belong to the owner of the Kosalai. Building 
on the Kosalai is a trespass which is actionable. 

Laybourn v. Gridley, (1892) 2 Ch. 58; 61 L. J. Ch. 
852; 40 W. R. 474 end Corbett v. Hill, (1871) L. R. 9 
Eq. 671; 89 L. J. Ch. 547; 22 L., T. 268, referred to. 
Saminapa SASTRIGAT, v. Patuma BIBI AMMA, 1 M. W. 
N. 231; 8 M, L. T. 122; 20 M. L. J. 716 175 
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Easements Act (V’of i882), ss. I3 
(h), 38, 47—Grant of right to throw drain water 
on to anothers land—Continuous easement—Non- 
gverciseof right--Non-obstruction by servient owner 
—~AbandonMient—Rtlease-—Hutingwishment. 

The common owner of two lands sold them to two 
different persons and the sale-deed to plaintiff's 
predecessor provided that “the used water and rain 
water of the site sold should be made to flow to the 
street through the sluice to be constructed in the 
compound wall opposite to the passage.” ft was found 
that the right granted was nover enjoyed, nor was it 
obstructed by the servient owner till within three years 
before suit. In an. action by the plaintiff to restrain 
the defendant from obstructing the flow of drain water 
from hig land on to defendant’s land: 

Held (1) that the right granted was a continuous 
easement. 

The rights of drainage and aqueducts aro continu- 
ous easements, and no distinction can be drawn 
between drains arising by theact of men, and thoso 
from natural causes, as rain water. 

Pyer v, Carter, 1 EL. and N, 916; 26 L. J, Ex. 258; 5 





W. R. 871, Wheeldon v, Burrows, 12 Ch. D. 31; 48 D. . 


J. Ch. 853; 41 L. T. 827; 28 W. R. 196, Allen v. Taylor, 
L. R. 16 Ch. D. 355; 50 L. J. Ch. 178, Taws v. Knowles, 
~ (1891) L. R. 2 Q. B. 564 60 L J. Q. B. 641; 65 L. T. 
124; 39 W. R. 675; 56 J. P. 68, Russell v. Watts, L. R. 
10 App. Cas. 590; 55 L, J, Ch. 158; 58 L. T., 876; 34 W. 
R. 277; 50 J. P. 68, roferred to. 

(2) That the document creating the right was not a 
mere agreement to grant an easement, but that the 
title to the easement was perfected by the document, 
thongh no enjoyment commenced under it. 

Russell v. Watts, L. R. 10 App. Cas. 590; 56 L. JCh. 
158; 53 L. T. 876; 34 W. R. 277; 50 J. P. 68, referred 
to. 

- (3) That the non-enjoyment ôf the right had not the 
effect of extinguishing the easement under section 47 
of the Easoments Act, when there had been no obstrne- 
tion by the serviont owner beforo three years pre- 
vious to the siit. 

(4) That the mere non-cxercise of the prescriptive 
right did not amount to an implied release of the 
right within the meaning of section 88 of the Ease- 
ments Act. 

Crossley §* Sons Là. v. Lightowler, L. R. 2 Ch. 
App. 478; 86 L. J. Oh. 584; 16 L. T. 488; 15 W. R. 801, 
Ward v. Ward, 21 L. J. N. 8. Ex. 384, referred to, 
CHINTAKUDY PARVATEMMA uv. LANKA SANYASI, 1 M. W. 

EN. 571; 8 M. L.T. 292 575 
—~ 55, 38, 47 575 


See LANDLORD AND TENANT, 





Encroachment—Plainti?’ in enjoyment for a 
number of years-—Notice to Municipality prior to 
building—No objection—Burden of proof. 

Where plaintiff had been in enjoyment of the plots 
of land for 9 and 4 years and gavo notice to the 
Municipality before building outhem and the latter 
then took no objection, the onusis on the Municipality 
to prove that the plaintiff has encroached. 

"The onus cannot be said to ba discharged by proof 
that the plaintifi’s house and verandah are a foot or 
so inadvance of the neighbouring house whore there 
is no line of frontage to which all builders of houses 
should conform. LAKSHMI NarMausuav., MUNICIPAL 
Councit MASULIPATAM, 1 M. W. N. 480; 8 M. D. T. 
290 : 808 
Encumbrance, See Ixcymprancn. 
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Enlargement of timo for making award— 
Conrt’s power to extend time atter award is made 


Escape from custody. Sce P.O., s. 224. 
Estoppel—aAttestation, whether amounts to n 
guarantee of title 174 
——-—~-Anuction-purchaser in simple money 
decree—Denial of the right of purchaser from 
judement-debtor 4 442 
by attestation— Transfer by signing as ` 








a witness 
———TEifect of attesting the decd of sale 1 





——-—- equitable—Landlord and tenant—Com- 
pensation for improvements , 

—— Executor nnder a Will—Acceptance 

of office—Adverse title 

—— Fraud 604 

———— General law ~ Special law overrides 

goneral law 














Guardian when not estopped from 
disputing ward’s age 
Lease—Suit for rent—Recital in lease 
as to exclusive right of lessor in the entire property 
- demised—Right of tenant to plead title of portion 
in others 4 
—-—— Master and servant 968 
—-—-Mortgage—Snit for declaration that 
mortgage was discharged—Dismissal of snit—Sub- 
sequent suit to enforce the mortgnge—Plea of dis- 
charge by sons of plaintiff in the prior snit 34] 
—, — Prior admission— Shifting of onus 




















—Right of mortgagee to impeach right 
of redemption claimed by one of the mortgagors 
4 422 
—Oontract without power of perform- 
ance—Subsequent acquisition of power. 

A person, who onters into a contract without the 
power of performing it at the time, is bound to per- 
form itif he subsequently acquires the power. 

Ram Nirunjun v. Proyag, 8 C. 188; 100. L. R. 66, 
Loot Narain Singh v. Showkeelal, 20. L. R. 382, Dool: 
Chand v. Nirban Singh, 5 ©. 252; 4 C. L. R. 150, 
Pranjivan v. Baju, 4 B. 34, Sevaram v, Ali Bakhsh, 
3 A. 805, referred to. Suro Lan SINGH r. Goor 
NARAIN 218 








— —Deposti by alleged transferee of tenant — 
Protest by landlord—~Withdrawal of amount—Con- 
duct of landlord. 

Tho plaintiff landlord had brought a snit for rent 
against his tenants dofendants Nos. 3 and 4 and got a 
decree in execution of which the holding was adver- 
tized for sale; defendant No. 1 appoared and asked 
for permission to deposit the decretal amount stating 
thatho was the representative of defendants Nos. 3 


_ and 4. The plaintiff protested against the defendant 


No. 1 being allowed to make the deposit and in spite 
of the protest he was allowed to pnt in the money. 
The plaintiff withdrew the amount: 

Held, that it was impossible to hold that the conduct 
of the plaintiff in withdrawing the amount could be 
regarded as barring him in a suit for possession against 
defendant No. 1. Proprot Kumar TAGORE v. MAHOM- 
ED HUSSAIN 86 
———Fudgment—Different position in litiga- 

tion not allowed —Issue not raised. 

A judgment is an estoppel upon a party not onlyin 
so far as it decides a question adversely to his claim 
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or contention in the suit in which it is rendered, but 
where ib recognises or sustains his theory or claim, it 
estops him from afterwards taking a different position. 
in litigation with the same opponent. 

Tilabati Misrain v. Bishun Chobey, 6 C. L.J. 621, 
relied on. 

The prosent plaintiffs failed in certain previous 
suits instituted by the present defendant on the 
ground that he was prevented by plaintiffs from 
realising his rents from the tenants onthe ground 
that the holdings had been transferred by purchase 
to other persons; Weld, that the plaintiff conld not 
now be allowed to sob up in support of the present 
suit an absolutely inconsistent casein which they 
alleged that no right passed to the defendant under 
the ‘sales to him; and that the mere omission in the 
previous proceedings to have a distinct issue framed 
on the point whether an occupancy right was trans- 
ferahle by custom or not was not sufficient to save the 
plaintiffs from being estopped in. the present suit, 
when the- defence, which they took and supported in 
the previous suits, was absolutely inconsistent with 
the existence of such a custom and when the existence 
of such custom, if it had been pleaded in those suits 
and maintained, would have been a sufficient answer 
to the clnim then put forward by the prosent defen- 
dant. Lancar SINGH v. RADHA KISHEN 





Tenant's defence that plaintiff as benam- 

(lar is not entitled to sue for rent, if permissible. 

In cases where the ‘doctrine of ostoppel does 
‘not come into play, it is open to the tenant de- 
fendant to urge that the plaintiff, as benamdar 
for the beneficial owner, is not entitled to claim 
rent from him, i 

The defendant was a -tenant under A. The 
plaintiff claimed to intervene and to receive rent 
from the defendant on tho ground that” an in- 
termediate tenure had been created in his favour 
` by A: 


Held, that the dofendant was entitled to question , 


the title of the plaintiff and to assert that the plain- 
tiff was benamdar for another person and was not en- 
titled to suo for rent, RAHIMUNNESSA BIBER v. MAHA- 


nap Das 846 
European British subject, rights os— 
Waiver. 


A European British subject can relinquish his right 
to bo dealt with as such. 

In re Quiros, 6 C. 83; 6 O. L, R. 463, Queen-Hmpress 
v. Grant, 12 B. 561 and Queen-Empress v. Bartlett, 16 
M. 808, followed. BARINDRA KUMAR v. EMPEROR, 37 
0, 467; 14 0. W. N. 1114 
Eviclence —Admissibility—Evidence need not be 

formally recorded 59 
Admission of executionof a bond 735 




















Statement to Magistrate or Police—Ad- 
missibility for: purpose of contradictidn—AMashir. 
namna—Statement in writing to police 

Admissibility —Devision 28 to age of minor 
in appointment of guardian proceedings not judgment 
in ren—Guardian when not estopped from disputing 
ward’s age—Hntry in Birth register and ‘register of 
Vaceination~—-Former statement of a person as to date 
of leis own birth—Paper of tambol—Admission of a 
party—Previous statement of a witness—Power of 
guardtan—Slatement of Legal Practitioner binding 
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on his client—Fvidence Act (I of 1872), ss. 10, 13, 

18, 21, 33, 41, 43, 45, 155 and 157. - 

The decision of an issuc as tp the age of a mifor 
in proceedings relating to the appointment of the 
guardian for person, or property, or both, of such minor 
or in cnratorship proceedings, is not one of the judg- 
ments in rem enumerated in section 41 of Act I of 
1872 which are declared to be conclusive against the 
world, although under section 43 of the Act, it 
is relevant to prove thatat a certain fime the minor 
was under tutelagé. 

Delu Maliwahi v, Palak Dhari Singh, 18 A. $78 and 
Satis Chunder Mukhupadhya v. Mohendva Lal Pathuk 
17 C. 849, referred tc. 

In a suit by a wardto recover his property from 
the guardian appointed by a competent Court, the 
guardian is not estopped from disputing the age of 
the ward unless it is shown that the guardian has, by 
his declaration, act or omission, caused or permitted 
the ward to believe anything about his age. 

An entry ina birth register kept by some compe- 
tent authority is relevant to prove the age of tho per- 
son to whom it relates provided it is notin any way 
suspicious. 

An entry ina vaccination register showing the age 
of the person vaccinated can be relevant to corrobo- 
rato the vaccinator’s evidence as to the age, if other- 
wise reliable, but in itselfit is of no value, because 
the age of a child is likely to be very cursorily ro- 
corded, as it isnot matter of importance for the 
operation. 

Former statements of a person giving the date of 
his own birth, oven if admissible under the combined 
operation of section 21 (1) read with section 32 (7) 
and section 18 clanse (a) of the Indian Evidence Act 
(I of 1872), do not possess any great probative force 
because the source of his information after all is 
hearsay. 

The statements of witnesses examined in a judicial 
proceeding cannot be used in any subsequent judicial 
proceedings when any, of the conditions laid down 
in section 33 of the Indian Evidence Act is want- 
ing. But such statements can be usod either to con- 
tradict them under section 155 (8) or to corroborate 
them under section 157 of the Act. 

The’ Queen v. Mowjan, 20 W. R.69and Chakauri 
Singh v. Suraj Kaur, 2 AL. J. 91, referred to. 

Under the provisions of section 21 (2) or .(3), only 
those admissions are relevant which are made by a 
principal party to the suit or that party’sagent. The 
provisions do not apply to the statements of third 
parties who subsequently are admitted as legal 


‘ representatives of the original parties concerned. 


A tambol register or paper is rolevant to corroborate 
the testimony of a witness who proves the happening 
or not happening of a certain event at or about the 
time of the wedding on the occasion of which he is 
shown to have paid the tambol personally. 

A statement asto relevant facts made by a Legal 
Practitioner on behalf of his client is to be tr ented | as 

tantamount to that of his client even if the former 
makes it without consulting the latter. 

Juggapati Mudaliar v, Ekambara Maudaliar, 
274 at p. 277, referredg to. 

Tho Indian Evidence Act is in itself of the naturo 
of a Code of the principles and the Law of Evidence 
which the Indian Courts are to observe and the object 


21 M. 
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of such enactments is that the Law should be 
ascertained as regards any point specifically dealt 
witt in themeby intespreting the language usod in 
those enackments and assigning to it its natural 
meaning and not by searching for authorities 
elsewhere. ` 

Narendra Nath Bircar v. hamalbasini Dasi, 28 ©. 
563, (P. C.) ; 23 I. A. I8, followed, Husarna v. SAHIB 
Nor, 86 P. W. R. 1910 0 


» admissibility of—Deposition—Oppor- 

tunity of cross-examination—Evidence Act (I of 1872), 

s, 88—Hindu widow-—Reversioner, 

A deposition is necessarily a partial representation 
of facts as to all persons who have no opportunity 
to bring ont the whole truth by cross-examination. 
Such deposition ought not to bo used against the 
party to.his prejudice. 

Berkeley Peeraye Case, 4 Camp, 401, at p. 412, 
relied on. 

Semble :—The principle of the rule of tho English 
Law of Evidence by which, when there are several re" 
mainders limited by one deed, a judgment for or 
against one of them is ovidence for or against tho 
next in suecession, may justify the use, under section 
33 of the Indian Evidence Act, of a deposition in a 
suit brought against a Hindu widow in a subsequent 
litigation against her reversioncr. 

View of Couch, C. J in Mrinomoyee v. Bhoobunmoyee, 
23 W. R. 42 at p. 43; 15 B. L. R. 5, approved. Ras 
Kumant Desi v. NRITYA KALI DEBI 892 








—-——-——-Approver—Weight of approvers evidence, 

The evidence of an approver has to be most 
carefully analyzed and considered. It must be so 
far abovo suspicion that a Court has no alternative 
but to accept and act upon it. 

Where the Court believes in the approver's 
evidence in part, and disbelicves in part, it has no 
alternative but to reject’ the evidence altogether. 
BALKARAN v. EMPEROR 185 
— Statement in private document — Admis- 

sibility, 

Nhe fact that a statement is made ina private do- 
cument is not by itself proof of its truth oy any 
more admissible to prove the truth of the matter 
stated than an oral statement by the same persun 
would be. BARINDRA KUMAR v. EMPEROR, 37 C. 467; 
14 C. W. N. 1114 359 
Evidence Act (I of 1872), ss. 10, 13, 

I8, 21 505 


—— $S. 21, 25, 29 

mm aan S, BO--Approrers eridence, cor- 
roboration necessary Jor—Accomplice-—Confession of 
accused. 

The evidence of an approver cannot by itself be 
accepted as sufficient proof of ihe guilt of an accused, 
It must be corroborated by evidence independent of 
accomplices. 

A confession duly made at any time by one of 
several accused persons who are under trial jointly 
for the same offence can bo taken into consideration 
under section 30 of the Evidence Act, but the value 
of such a confession as evidence is very small and 
does not constitute legally suffieient corroboration 
of the testimony of an approver either as to the 
corpus delicti or the identity of the person affected. 
Hira Lat v. Evperor, 18 0. 0, 243 1012 


` 
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——--—-—— SS. 32 (5)—-Statemenis about 
birth and death of relatives, admissible. 

The wording of section 32 (5) of the Evidence Act, 
“yelation to the existence of any relationship,” is wide 
enough to include statements about the birth and 
death of relatives which events either commence or 
terminate the relationship. 

Ram Chandra Dutt v. Jogeswar Narain Deo, 20 C, 
758, and Dhan Mull v. Ram Chundra Ghose, 24 ©. 265; 


1 0. W. N. 270, followed. Siro Lau SINGH v Goor 
NARAIN 218 
———— m S. 33 505, 892 
———--—-—— S. 34 IOII 
—-—— m SS. 41, 43, 45 505 
ee S47 359 
———--—— S. 58 950 
—-— ————- ss. 68, 69, 70 735 
amma S. 73 359 


em m S, 90— Presumption in favour of 
old documents—Copiea, whether presumption appli- 
cable to copies when originals destroyed. 

The terms of section 90 of the Evidence Act are 
wide enough to include copies within its mischief; 
thorefore, the presumption allowed by the section may 
bo applied where the original of a document sought to 
be proved has been destroyed and only secondary 
evidence of its contents in the shape of a certified 
copy is available 

Khetter Chunder v. Kheiter Paul, 5 C. 886: 6 CLLR. 
199, and Ishrf Prasad v. Lalli J is, 22 A. 294 at p.303, 
followed. Karo Lar Sixen v. Goor NARAIN 218 


— S. 92—0ral evidence not admis. 
sible to vary terms of kabuliat 42, 
$.92, proviso (2)—Admis- 
sibility of oral evidence-—Oral evidence to prove 
reason for keeping rentin abeyance in the kabuliyat 








Se 





——— S, 93—Patent ambiguity —Hand- 
note— Interest at 2} per cent.’—Evidence, whether 

* admissible to show that the rate of interest was per 
mengsem. 

By a handnote, the debtor promised to pay the 
principal with “interest at 2) per cent” wirhout 
stating whether if should be calenlated ai that rate 
per mensem or per annum: 

Held, that evidence was rightly admitted to show 
that the words meant that interest should be caleu» 
lated monthly and that the words 2} per cent. clearly 
meant 24 per cent, per mensem, 

Mahomed Shamsooddeen v. Munshi Abdool Huy, 
(1864) W. R. 879, relied upon, MANMATHA NATH ù. 
Nanis Cuanpra, 14 O. W. N. 1110 I 


s. 115 
——— S. 1 15—General law of ontop 
940 


ss. 155, 157 505 
601 











a Sa 157 
S. 157—Criminal Procedure Code 
(Act F of 1898), s. 162— Statements made to the 
Investigating Officer nat to be used as corroborative 
of the evidence before the Committing Magistrate— 
Investigating Police officer deposiny to statements 
made by witnesses to him not allowed. 
Only the stutements of witnesses made to the 
trying Court can be corroborated in the manner con- 
templated by section 157 of the Indian Evidence Act, 
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Previons statements may be used to. corroborate or 
contradict statements niade at the trial, not to corro- 
borate statements made prior to the trial. 

The object of referring to statements recorded 
under section 162, Criminal Proceduro Code, should be 
to see whether they contain anything w hich could be 
used for the purpose of cross-examining, on behalf of 
the accused, the witnesses examined for the pro- 
secution. 

To allow the Investigating Police officer to be ques- 
tioned in examination-in-chicf about what the 
witnesses said to him during the investigation pro- 
ceedings, opens upan undesirably wido field for cross- 
_ examination, and leads to the attention of the Court 
being diverted and distracted from the true issues. 
Moreover, it is contrary to the plain intention of 
section 162 of the Criminal Procedure Code, which is 
that such statements should be used, if at all, on 
behalf of, and not against, the person under trial, 
TMPEROR v. AKBAR Bapu, 12 Bow. L. R, 663 933 
— s. 159 601 


Excise Act (XII of 1896), ss. 3(1)(n), 
51, 52—Licensee in possession of liquor more than 
the amount specified in his license. 

A licensee may possess liquor in oxcess of 
the amount specified in section 3 (1) (n) of the 
Excise Act (XI of 1896) and up to the amount speci. 
fied in his license or pass, and if ho is in possession of 
more than the latter quantity, he is punishable under 
section $1, which applies to ‘any person’, section 52 
providing a penalty for certain offences not punishable 
by section 51. g 

Section 52 does not apply to cases for which a 
penalty is provided by some other part of the Act. 








MANGAL SINGH v. EMPEROR, 21 P. R. 1910 Cr. ; 155 P. 
L. R. 1910 491 
-——— $S. 51, 52 491 


Execution of decree. See ©. P. C. 
—a See LIMITATION Act, 











1877, Scun. IT, arts. 178, 179. 

—_— Mortgaged properties — 
Order in which to be sold—Diseretion of Court— 
Right of decree. holder to execute ngainst any mort- 
gaged property, whether absolute 

—— Order of tlie Privy Council 
dismissing an appeal for want of prosecution ~ 
Affirmance of acer eo of the Court below—Limi- 
tation 926 

Civil Procedure Code (Act 
V of 1908)—Sale of agricultural land in execution of 
decree~—-Sanction of Commissioner not required. ! 
The sanction of the Commissioner of the Division 

is no longor required as a condition precedent to the 

sale in execution. of a deerec of land applied to agri- 
culture or pastoral purposes. Section 327 of the 

Civil Procedure Code, 1882, has not been re-enacted 

in the now Code and hence tho special rules there- 

ander have become inoperative since the passing of 

the new Code. GIRDHARI Ram v. Menr Kuan, 4 P. 

495 


R. Rev., 1910; 117 P. L. R. 1910 
Decree containing penal 


clause>- Execnting Court cannot grant relief— Civil 

Pracedure Code (det V of 1908), 5. 47. 

In execution proceedings, relief cannot be granted 
to the judgment-debtor on the ground that the decree 
contains penal clauses which should be relieved 
against. Such questions relate to the validity of the 









































INDIAN CASES. 


Execution of decree—conitd. 


decreo and are excluded from the cognizance of the 
executing Court by virtue of section 4 of the @ivil 
Procedure Code. 

Shirekuli Timapa v. ine: 10 B. om Balprasad 
v. Dharnidhar, P. J. 1875 p. 866, relied upon. 

Rrishnabai v. Hari, 8 Bom. L. R. 813; 1 M. L. T. 
370 (F. B.), distinguished. DAYARAM v. "ADAMI, 48, 
L. R.1 583 


—_—. 





~ma Devolution of some decretal 





rights upon judgment-debtor, effect of—Execution of ` 


decree by one of several decree-holders allowed to the 

extent of his share—Civil Procedure Code (Act XIV 

of 1882), s. 231. 

Where subsequent toa decree, a portion of the 
rights to which the decree relates devolves either by 
inheritance or otherwise upon the judgment-debtor, 
or is acquired by him under a valid transfer, the 
decree does not become incapable of execution, but 
is extinguished only pro tanto. 

A co-plaintiff can obtain execution of decree 
according to the extent of his interest in the estate. 

Section 231 of the old Code of Civil Procedure refers 
to cases where a decree is passed jointly in favour 
of more persons than one, and one or more of such 
persons apply for execution of the whole decree for 
the benefit of all. Fazan Inani v. Hants BAKHSH, 61 
P. R. 1910; 90 P. W. R. 1910; 110 PLL. R. 1910 474 


— Tse of notice—Death of 
judgment-debtor —Substitution of his heirs—Limit- 
alian—Continuation of the application—Civil Proce- 
dure Code (Act XIV of 1882), s. 248—Bengal Tenancy 
Act (VIL of 1885), Sch. IH, art. 6—Inherent power 
of Court-— Adoption of special procedure ~Amendment 
of application, to take effect when. 


A Court has inhorent power, in any particular case, 


[1910 


to adopt such procedure as may be necessary to enable - 


it to do that justice for the administration of whioh 
alone it exists. 

Chhayunnessa Bibi v. Basirar Rahaman, 6 Ind. Cas. 
582; 37 C. 399; 11 C. L. J. 285, followed, 

If an amendment of an application is allow- 
ed, it takes effect from the date when the 
defective application is filed. This rule applies 
to execution, 

Fuzloor Rahman v. Altaf Hossen, 10 C. 541; 
MacGregor v, Tarini Churn Sircar, 14 ©. 124; Theat 
Dube v. Kali Charan Ram, 20 A. 478 and Shama 
Prasad Ghose v. Tahki Mullik, 5 C. W. N. 816, 
relied upon. 

A decree for ront was obtained on February 
8, 1905. ‘The decrce-holder applied for exceution on 
February 8, 1908. Notice under section 248 of the 
Civil Procedure Code, 1882, was issued and on April 
3, the peon reported that the judgment-debtor was 
dead. On Apyril 21 the decree-holder applied for sub- 
stitution of tho heirs and notice was issued on them, 
On July 3, 1908, they filed objections contending that 
the execution was barred, more than three years 
having elapsed between the dato of the decree and 
the application to execute as against them on April 
21, 1908: 

Held, thatthe substitution made on April 21, 1908, 
must bo considere® as n continuation of the appli- 
cation for execution of February 8, 1908, and that exe- 
cution was not barred. KatANAND SINGH v. CHANDRA 
Kisnorg Jira, 14 C. W. N. 970; 12 ©. L, J. 192 19 
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Execution — contd. 


petition, struck off —Attachment, 
whether subsists. 

An order seiking off an execution petition cannot 
be always held to have beou made only for statistical 
purposes. Attachment does not usnally subsist after’ 
an excention petition is struck off. MULINTI VIRANA 
Gown v. Tissa Repo, 1 M. W. N. 438; 8 M. L. T, 268 

809 





-——— proceedingS—Rcherring 24I 


———Res mdicata— Opportunity to 

contest validity of order—Objection by judgment- 
debtor not heard as decree-holder dropped proceed- 
ings—Cirvil Procedure Code (Act V of 1908), ss. +7,49, 
0. XXI, Rule 2—When rule 2 applicable—Contest 
between assignee of decree and execution purchaser 
of judgment-debtor’s interest — Question whether 
regular suit is maintainable, when not of practical 
importance—cissignee of deeree—Eyuitics and de- 
fences available to judyment-deblor, 

A party to an execution proceeding, who allows an 
order for execution to be paysed against him at one 
stago of the proceeding, where he had an opportunity 
to contest the validity of that order, cannot be per- 
mitted at a subsequent stage of the proceeding to re- 
open the whole matter in contr oversy. 

Mungul Pershad v. Urija Kant, 8 0/81; 11 C. L. R, 
113; 8 I. A. 123, Ram Kirpal v. Rup Kumasi, 6 A. 269; 
ILI A. 87, Beni Ram v. Nanhumal, T "A. 102; 11 
T. A. 181, followed. 3 

This principle is based on the assamption that the 
person debarred had an opportunity to contest the 
validity of the order. It has consequently no appli- 
sation whon it is proved that there was no adjudica- 
tion by reason of the failure of the decree-holder 
to prosecute the execution proceedings with due 
diligence. 

Consequently, where there has been no judicial de- 
termination of the objection of the judgment-debtor 
by reason of the default of the decree-holder, it can- 
not bə held thatthe previous order operates as an 
effective bar to an enquiry into the merits of the 


Nama 





objection on the occasion of a subsequent appiication 


for execution. 

In “cases, to which the provisions of O. XNT, Rule 2 
of the Civil Procedure Code, are applicable, if appro- 
priate application has not been made within tho pres 
eribed time, the alleged payment or satisfaction must 
be ignored, and the party, who seeks the benefit there- 
of, cannot indirectly obtain an extension of the period 
of limitation on the gronnd that the question falls 
within the scopo of section 47 and may be determined 
thereunder. 

Where the contest lies betwoen the assignee of the 
decree and the execution purchaser of the interest 
of the judgment-debtor in the properties covered by 
the decroe, and the latter makes allegations of fraud 
and conspiracy between the decree-holder and the 
judgment-debior in tha mabter of the assignment 
of the deoree, O. XXI, rule 2 has no application to 
the caso, which falls within the scope of section 47 
under which the matter may be invostigated. 

The question whether a regular suit is maintain- 
able for the dotermination of the question of: fraudn- 
lent assignment or whether it ought to be determined 
in execution proceedings does “not become ono of 
practical importance where the Court, in which the 
question has been raised, is the Court competent to 
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execute the decree as also to entertain the sut, The 
matter is one of form, aud the Court will not, by a 
strict adherence to the form, defeat theends of justice. 
Under section 49 of the Civil Procedure Code, the 
assignee of a decree stands in no better position than 
the assignor and takes it subject to all the equities 
and defences subsisting at the time of the assignment 
which the judgment- debtor could have assertedagainst 
itin the hands of the judgment-ereditor, notwithstand- 
ing that, the assigneo may have had no notice thereot. 
Mow Monax e. Dwarka Narn, 120.1.J.812 55 
sale. See Sans XECUTION, 


Sale of holding~ Application to set aside 
sale on ground that holding was not transferable -— 
Limitation —Want of judgment-debtor’s knowledge of 
the order for sale—Ciril: Procedure Code (Act XIV 
of 1882), x. 2, 

When a judgment-debtor seeks to set aside a sale 
on the ground that the holding sold was not 
transferable, the application is one made under 
soction 244 of the Civil Procedure Code, 1882, and 
may be presented within three years from the date 
of sale, 

But before the judgment-debtor can ask tor 
reversal of the sale, ic has to ba proved that 
he was not aware of the order for sale, because 
if he was aware of the order he ought to have 
prevented the sale by an objection taken- ab the 
proper time. 

Durga Charan Mandal v. Kali Prasanna 
C. 727; 3 C. W. N. 336, followed. 
KALI PRASANNA SAILA 
Executor. See Win. 
of last Mahant ~Righe of sait 








Sarkar, 26 
ADEK NARDAR r. 


161 


mn ———— under a Will- ~~ Aecoptunee of after 
— Adverse title —Estoppel. 

An executor under a Will who has accepted office ng 
execentor and has acted as such is estopped thereby 
from setting up any adverse title to the property 
disposed of by the Will. 

Srinivasa Moorti v. 
23 M. 239; IM L.T. 71; 
MENNISWAMI Cuetry U. 


Veukiti Varada Iyengar, 
16 M. L. J. 238, followed, 

MARUTHAMMAL, 1 M. w: N. 
233; 8 M. L. T. 124 17 M. L. J. 687 76 

Extinguishment of easement 136 

Ex parte decree. Se: Orvis PROCEDURĘ 

Conk, s. 109, 

Degan ee Appliention for setting asido 
—Party entitled to notice 

Family arrangement -Release by sons-~ 
Power of sons to represent and bind their minor 
sons 

Fishery; right of ~ Tidal river — Change of 
course—Continuanco of fishery rights 1 0 


Foreign judgment, suit on — Defendant 
resident in British Indit~ Pleulings—Claim not on 
original cause of artion. 

A foreign judgment obtained ev part? against a 
defendant, who is described as a resident of British 
India, cannot bind that defendant. 

Where a suit was brought on a foreign judgement 
and not on the original cause of action and at tho 
settlement of issues, the claim on foreign jadgineut 
was abandoned: Held, that the suit in consequence 
ought to have been dismissed. Svamevatna t. ABDUL 
Garoog, 1 M. W. N. 485 
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Forest Act (VII of 1878), s. 25, cl. (i) 


— Hunt’, meaning of. 

The accused was sitting in a bhoja, or a specially 
prepared screen devised for hunting, and had by his 
side a loaded gun. He was so sitting there with the 
intention of hunting: 

Held, that the accused was hunting within the 
meaning of section 25, clause (i) of the Indian Forest 
Act. 

The word ‘hunt’ therein is used intrausitively, 
meaning ‘to go in pursuit of wild animals, to engage 
in the chase.” Emperor +, Mare Hirv BAGARA, 12 
Box. L. R. 520 ; 50 
Forgery. See Pexar Copr, s. 464. 
Fraud—Estoppel 604 
False description of proprictary rights ~ 
Suppression of facts—Auction purchaser benamidar 
for another~-Right to sue for cancellation of sale 








on the ground of fraud 60 
~———Re-opening of account 270 
kam ma Revocation of probate 740 





Separate snit to set aside ew parte decree 
—Right of suit, when arises 

—Sale for arrears of revenue—Fraud and 
collusion between defaulter and purchaser to injure 
subordinate tenure-holders—Effect of sale 21 


Fraudulent execution of decree— 
Deeree-holder taking ont exeention of a deeree 
adjusted out of Court 940 

transfer. See TRANSFER oF 

PROPERTY Act, S. 53, 

Garden, what constitntes—Elements to be con- 
sidered 912 

General Clauses Act (X of 1897), 

s.6 982 

TEH s. 10 992 

Ghar jamai. See MAINTENANCE. 

Grant of property to one of three brothers— Brothers 
living jointly — Conduct of brothers—Crant held to be 
in favour of all brothers. 

The Government mado a grant to G one of 
three brothers who were living jointly. G when 
examined with a view to tho preparation of the 
khewat of the property granted, stated that he and 
his two brothers were joint in equal shares, The 
khewat was signed by G. In it under the head of 
“Shares of Proprietors” and “Names of Zemindare”, 
the following entries appear: “Gayadin, Umrao and 
Ratan all three in equal shares:” 

Held, that it must be inferred that nuder a 
family arrangement, which cannot now be ques- 
tioned, the three brothers became jointly entitled 
as members of an undivided Hindu family to the 
property, although the Government grant was to 
Gayadin alone, KEDAR Nati ^ Ravan SINGIT, l4 
C. W. N, 985; 1 M. W. N. 811; 8 M. L. T. 193; 120, 
L. J. 225; 12 Box. L. R. 686 648 P. C. 
Guardian of Minor’s person — Matters to be 

considered 234 

















y powers of—Guardian when not estop- 
ped from disputing ward's age 505 

Guardians and Wards Act (VIII of 
1890), ss. 7, 10, Sub~s. I, Cl. (k) -- 
Key-note of Act—Welfare of minor—Application to 
be bona fide-—Cause for making application to be dix- 
closed —1j not disclosed, application liable to be sum- 
marily dismissed. 





Tho keynote of the Guardians and Warda Acc > 


lies in the introductory words of section 7: the 
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Guardians and Wards Act—contd. 


proceedings aro to be taken forthe benefit of the 
minor and the minor alone. If an application has 
been made for an ulterior purpose, such. applicatign 
ought not to be entertained. 9 . 

Ordinarily a Court must decide upon the evidence 
whether the appointment of the guardian is or ig 
not for the welfare of the minor concerned. But 
there may be exceptional cases in which the Court 
may find upon undisputed facts that the application is 
not bona fide. 

An application presented under the Act ought 
not to be registered as a matter of courso and with- 
out examination before the Judge is satisfied that 
there ix ground for proceeding on the basis there. 
of, One of the material facts to be taken into con- 
sideration by the Judge is the cause or causes which 
have led to the making of the application. Anda 
Judge acts within his powers if he rejects an ap. 
plication on tho ground that it did not disclose 
the cause or causes which led to the making of the 
application as required by section 10, sub-section 1, 
clause 1%) of the Act. 

Where the petitioner had retained the ornaments 
of her minor wife and driven her to a suit for their 
recovery, and had taken a second wife and then 
applied to be appointed the guardian of her person 
and property but in the application did not disclose 
any canse which led him to the making of the applica. 
tion : Held, that the Judge was right in summarily 
dismissing the application. SARAT CHANDRA v. Gi- 


RINDRA v, CHANDRA y 
m s. IO(I) (k) 702 
S. I7 cl. 2—Minr— 

“Guardian of person—Matters to be considered by Court 

Adopted son —Natural father to be preferred. to rela- 

tions of adoptive parents after their death. 

After the death of the adoptivo parents, the natural 
father of a minor adopted son is a more fit person to 
take charge of the person of the minor than the rela- 
tions of the adoptive father or oven his daughters, 
and, therefore, the natural father should be appointed 
as the guardian of tho person of the minor. 

Lakshmi Bai v. Shridhar Vasudev Takle, 3 B. 1 
referred to, (ANGA Prasan v. HARA Kanta Cnow- 
DUURY 234 
SS. 27,41, sub-ss. 
-~ (3) and 4—Guardian's liability to account—Dis. 

charge from liability by Court—Quardian of pro- 

perty. power of —Avrranyement between old and new 
guardians regarding minor's property. 

The terns of section 41, sub-sections (3) and (4) 
of the Guardians and Wards Act clearly imply that 
a guardian is not discharged from his lability to ac- 
count, uniess he has obtained from the Court an 
express order to that effect. The mere fact that tho 
guardian has filed nikashes or abstract statements of 
assets and liabilities does not release him from liabil- 
ity to account wnless he getsa discharge from such 
liability from the District Judge. i 

Kaniz Fatima v. Sajjad Hossein, 34 C. 211, 
relied npon. 

The value of tho movable properties of a minor 
amounted to Rs. 1,929, and tho discharged guardian 
entered into an agreement with the newly appointed 
gnardian by which thg latter agreed to accept only 
Rs. 875, not in cash, bur in bonds : 

Held, that the arrangement being made without the 
knowledge and sanction of the District Judge and 
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not being beneficial but detrimental to the minor’s in- 
terest, was got bindjng upon the minor; and that sec- 
tion 27 of the Guardians and Wards Act did not 
confer onthe guardian any power to make’such an 
arrangement. Napapwipa CnHanpra SHAHA è. ES 


Dasr 
———— SS. 29, 39—Minors 
property, Judges power to deal witl—Court's direc- 
tiðn ofits own motion to sell minos property, ultra 
vires— Removal of. guardian-—Notice on guardian 
necessary, for showing cause. 

Soction 29 of the Guardians aud Wards Act, 
- which empowers the District Judge to deal with 
a minor’s property, only enables him to give per- 
mission to the guardian to sell such portion of 
the properties as may be necessary, on an applica- 
tion properly framed by the guardian for that 
purpose. It confers no power whatever on the Judge 
to deal with the minor’s property on his own motion 
in any way. 

. Therefore, whero the Judge directed the guard- 
jan, of his own motion;-to sell all properties of 
a minor and conyert them into cash to be in- 
vested in G.P. Notes: Held, that the order was wholly 











» altra vires. 


It is the duty of the Court when it acts upon its 
own motion against the interest of any person subject 
to its jurisdiction to issue a rule informing the person 
what there was against him and npon what evidenco 
or information it was based and calling upon him to 
show cause. 

Where the Court removes a guardian of its 
own motion without hearing what he has to say, 
the order removing him is bad and must be set 
aside. JAGAT Bary, Gasapitar Upapuya, 12 O: L.J. 
322 46 


-—— S. 39 46 
——— S$: 41(3)(4) 214 


Handwriting, comparison of — Value as eri- 
dence. 

A comparison of handwriting is, at all times, as a 
mode of proof, hazardous and inconclusive, and 
especially when.it is made by onc not conversant with 
the subject and without such guidance ag might be 
derived from the arguments of counsel and the evi- 
dence of experts. 

Phoodee Bibee v. Gobind Chunder Roy, 22 W.R, 272, 
relied upon, BaRinpRA KUMAR v. EMPEROR, 87 C. 467; 
14 0. W. N. 1114 3 
High Court—Jurisdiction—Interference with in- 

terlocutory order—Civil Procedure Code (dct V of 

1908), s. 115. : 

Tho High Court has amplo jurisdiction to set aside 
au interlocutory order of a subordinate Court. 

Amjad Ali v. Ali Hossain, 6 Ind. Cas. 574 and 





Govinda Mohan y. Kunja Behari, 4 Ind. Cas. 864; 10° 


C. L. J. 407, followed. “ KHIRODE CHANDRA t. SARODA 
PROSAD ; 436 
re re Supiscdiction—Muhammadan Law— 

Wakt—Application for sanction to sell wakf property 

~~-Procedure—-Sanction not to be given on application 

~- Suit to be brought, : 

The High Court has no furisgiction to make an 
order upon the application of a mutwali for sanction 
of the Court to the sale of certain wakf property, there 
being no statutory authority authorising such an 
application to be made to Lhe Court. The Court can- 
X 


. 
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not deal with this matter unless it is brought before 
it by means of a suit. 

Inve Kahandas Narrandas, 5 B. 154, In the matter 
of Indenture of Nilmoney Dey Sarkar, 9 0. W, N. 79; 
320. 143, In re Woozatunnessa Bibee, 1 Ind. Cas. 512; 
HALIMA Kuatoox, In the 
maiter of a Waqf executed by 3 
Hindu Law-—Spccial custom—Vighotia village 

659 
—-—Shudias—Presumption as to form 
of marriage f 45 
——Adoption—sAuihority to adopt 











~—Evidence. 

The evidence of witnesses who speak to the 
authority to adopt, {may be accepted to the factum 
of adoption, GOLLAPUDY RAMALINGAM ve. GOLLAPUDY 
Somiperamaa, 8 M. L. T. 180 


Power to adopt son, meaning 
of— Whether adoption of second boy after death of 
first, valid—Adoption of orphan given by elder brother, 
achether valid. 

Where by a Willa Hindu gave his widow power 
to adopt a son to him and no special words were 
used restricting that power to one adoption: Held, 
that the widow was empowered to make a second 
adoption in the event of the death of the son 
first adopted. 

The maxim of “fectum valet” applies to the adop- 
tion of an orphan boy who was given in adoption by 
his elder brother as the parents of the boy were 
dead, and the adoption is not invalid on the 
ground that he was not given in adoption by his 
father or mother. Buscapar Pursuap e. MURARI 
Lat i 427 
aiee tt Sudras—ddoption of mar. 

vied son, whether valid—Dattaka Chandrika, whether 

an authority of weight. 

The adoption ofa married son is invalid amonest 
Sudras, Marriage is a bar to adoption. A 

Ganga Sahai y. Lekhraj Singh, 9 A. 258, referred to, 

Dattaka Chandrika is a work of high authority in 
Hindu Law. 

Bhagwan Singh v. Bhagwan Singh, 26 L A. 161 




















21 A. 412; 80. W. N. 454, followed. Damopansy 
Connector ov BANDA, 7 A. L. J. 927 418 
——-Alienation, See Hixpy Lay 
WIDOW, 














- Bunjahi Khatris 527 

Aliyasantana Law and 
Usage—Joint family—Removal of ejman from 
office—Fraudulent support by ejman of alienations 
made by some members of the family—Aisconduce, 

An ejman of an Aliyasantana family, like the 
Karnavau ofa Malabar Tarwad, is liable to be yo. 
moved from office where his conduct is such as not to 
secure the interests of tho family. 

Where the ejman of an Aliyasantana, family fraudu- 
lently supported alienations mado by one of the 
members and gave false evidenco iu their support, tho 
object being to enrich some of the members ab the 
expense of the rest: 

Held, that the ejman was liable to be removed from 
office. 

Eravanni Revirarman v. Attapu Revivarman, 1 M. 








"153; Kunhamad Hajee v. Kuttiah Hajee, 8 M. 169 and 


Kunhan v. Sankara, 14 M. 78, referred to, TurmMaxgy 
v. AKKU, 1 M. W. N. 293 153 - 
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Aliyasantana Law and 
UsSage—Acquisition of property by manager of a 
joint fanuly—Presumption that it was acquired ant 
of joint funds and for the fumily—Preswmption of 
Law—Onus of proof of separate acquisition. 

Where the de facto manager of an Aliyasantana family 








acquired properties in his own name which ho con-- 


veyed to his wife and children: 

Heid, thai the presumption of law was that it was 
acquired with the family funds and for the benelit of 
the family and the onus lay on those asserting that it 
was the separate acquisition of the acquirer to prove 
it to be such. 

Dhunookdharee Lall v. Gunput Lall, 10 W., R, 122; 
11 B. L. R. 201 (Note), distinguished. THIMMAKKE r. 
Paruesurt, 1M. W. N. 297 145 


—Gift—Prosent gift—Bequest to 
wife of son when married, whether valid 21 


—- Inheritance—Daighters}—In- 
heriting from father—Nature of interest in property 
tnherited—Sarvivorship—Practico—Rule of Hindu 
Law applicable to a particular district. 

In tho Bombay Presidency a daughter taking pro- 
perty from her father inherits it as stridhan, and it 
follows that two daughters taking from their father 
take their shares separately and absolutely. fence, 
where property so inherited has not been physically 
divided, it is held by them as tenants-in-common and 
not as joint tenants and between them there can be no 
survivorship. 

The rule which has been always followed in cases 
affecting the inheritance of property under Hindu Law 
is to adhere to the decisions of the Court to which 
the district from which the case arose is subject. 
Virnarpa Kasia HEGDE v. SAVITRI Ganar Buarra, 12 
Bou. L. R. 487 445 
— - -Dayabhaga— Sisters —Ohild; 

less widow--Survivorship—Usufructuary mortgaye of 

qhole property by one sister— Decree for joint posses- 




















sion obtained by another-——Separation of interest— . 


Partition, true test of. 

A Hindu daughter is entitled to take by sur- 
vivorship the, whole of the property of her father, 
which had originally descended jointly to her- 
self and her sister, notwithstanding tho ~ fact 
that at the bima of her sister’s death, when it 
became open to her to claim tho whole estate 
by right of survivorship, she had become a 
childless widow. 

Amrito Lal Bose v, Rajonce Kant Mifter, 23 W. R. 214; 
15 B. L. R. 10; 2 I. A. 113 (P. ©.), followed. 

What constitutes tho true test of partition accord- 
ing to Hindu Law is the intention of the members of 
the family to become separate owners. 

Where one of two Hindu daughters had granb- 

ed a usufrnctuary -mortgage in respect of the 
entire estato left by their father, and tho other 
daughter got a decree for joint possession : Held, that 
there was no effective separation in interest between 
the sisters, no renunciation of the rightof survivorship 
and no such definition of interest as to justify the 
conclusion that the sisters so separated that the priu- 
ciple of survivorship had ceased to operate. 

Kailash Chandra Chuckerbutty v. Kashi Chandra 
Ohackerbutty, 24 ©. 389, distinguished. Kupar GAIN 
y RAMONI Dasst 


‘ 
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~——Inheritance—Debuttar pro- 
perty~—Agreement between tivo disciples of deceased 

Mohunt— Possession given to ong—Possassion advei&e 

to idol and disci ple—Limitation. i 

A Mohunt was in possession of two maths A and B 
and of the property anncxed to them, He died 
leaving two chelas between whom a controversy aroso 
as to tho right of succession to the maths. That con- 
troversy was settled by an agreement between the 
chelas by which math A wos allotted to the elder 
chela in perpetuity and his successors, while math B 
and the properties aunexed to it were allotted to the 
younger chela and his successors. After more than 12 
years from the date of the agreement, the elder chela 
brought a suit to recover possession of certain pro- 
perties included in the estate of muth B: 

Held, that from the date of the agreement the 
possession of the junior chela, by virtue of the terms 
of that agreement, was adverse to-the right of the 
idol and of the senior chela, as representing that 
idol and that, therefore, the suit was barred by 
limitation. DAMODAR Das v. Lapyas, Das, 14 C. W. 
N. 889; 12 C. L. J, 110; 1 M.W. N. 393; 7 A. L J. 791; 
8 M. L. T. 145; 12 Boxu. L. R. 632 40 P.C. 


— oe me ae Mitakshara — Daughters 
daughter's son——Bandhas entitled to succeed in absence 
of nearer heir. : 

A daughter's daughter’s sonis a bandhu under the 
BMitekshara School of Hinda Law, and as such is 
entitled to succeed to the estate of the owner in the 
absence of any other nearer heir. | 

Ajudhia v. Ram Sumer Misir, 6 A. L. J. 557, 2 
Cas. 376; 3l A. 45-4, followed. 
TA. LI. 776 





Ind. 
RAMPHAL v. PANMATI, 








——Joint family- Suit by part- 
ners for taking accounts —Sons of such partners not 
necessary parties—Suit based on contract—-Suit for 
recovery of joint property— Position of inanager 











Decision against father— 
Issue as to father’s adoption found ayainst father — 
Tow far binding on the sons. 

The sons of a Hindu will be bound by a decision 
against their father passed in prior judicial pro- 
ceedings, where, on the facts of that case, the father 
was held to have represented his sons. 

Kunjan Chetty v. Siddapillui, 22 M, 461, referred to. 

Subbanna Bhatta v. Subbanna, 17 M. L. J. 180; 
30 M. 324;2 M. L. T. 88, referred to. 

Ram Nurain v. Bisheshar Prasad, 10 A. 411 and 
Sundar Lal v, Ohhitar Mal, 29 A.1; 8 A. L. J. 644; 
A, W. (1906) 242, expluined. 

Whero the question of the father’s adoption was 
fought out by the father in previous proceedings and 
adjudicated against the father: A 

Held, that the finding was binding on the sons. 
Poptru Basava Rasu v. PODURUBHOGA Ragu, 1 M: W. 
N. 515; 8 M. L. T. 355 896 











en — Family arrangement — 

Release by sons—Power of sons to represent and 
bind their minor. sons — Limitation — Declaratory 
suit—Bare declaration—Cause of action—Suit for 
recovery of ornaments—Extinguishment of right— 
Limitation Act (XV ef 1877), ss. 19, 28—-Acknowledg- 
ment, 
In the case of a family arrangement, where 

there is suficient motive, the Court will uol consides 
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tho quantum of consideration and disturb the trau- 
saction on the ground of the inequality of the benefit, 
unless there ig fraud gr some other ground which 
in law vitiates 1. 

Lakshmibai v. Ganpat Morobu, 5 Bom. H. C. R. 
0. ©. J., 128, Rajendra Narain Raiv. Biji Govind 
Singh, 2 M. I. A. 181, relied upon. 

Erven if a party was ignorant of all the facts, the 
Court will not set aside a family arrangoment when 
the party had the meansof ascertaining them within 
his reach, 

Wasantrao v. Anandrao, 6 Bom. L. R. 925, followed. 

It cannot bs laid down as a broad proposition that 
in no case ina joint Hinda family, consisting of a 
grandfather, son and grandson, tho last can be bound 
by a release of his rights toa share iu the ancestral 
estate executed by the son. 

Where the father and the son are joint and the son 
is a minor, the latter is not absolutely independent of 
his father. The father has the right in certain cases 
and under certain conditions to alienate the estate 
and bind his son by tae alienation. In all such cases 
what has to be looked to is whether, having re- 
gard to the circumstances surrounding the transaction 
andits object, the father acted soas to bind both 
himself and his minor sons. 

In the case of family arraugements, the father 
represents and has power to bind his minor sons 
in the abseuce of fraud or other circumstances sufti- 
cient in law to vitiate the transaction. 

Anandrao Ganpatrao v. Vasantrao Madharrao, 9 
Bom. L. R. 595; 5 C. L.J. 388; 11 0, W.N. 478; 2 
M. L. T. 151; 17 M. L, J. 184 and Anandrao Vinayek v. 
Administrator General of Bombay, 20 B. £50, ex- 
plained. 

Where the sons gave up bya release all claim 
to the properties claimed by the father as self- 
acquired in consideration of the father making over 
to them the ancestral properties, the release is 
binding on the sous and their minor sons, 


A suit by the sons for the recovery of orna- 
ments left by their mother should be brought 


within three years of the death of the mothers At 
the determination of that period, the right becomes 
extinguished, 

There can be no acknowledgment of lability 
after the right has been lost, 

A suit for bare declaration lies where the ob- 
ject of the suit is to get rid of the blot or cloud 
on plaintiffs’ title occasioned by tho claim of his 
Sons and grandsons in repudiation of a release 
executed by the sons, 

Hem Chandra Sanyal v. Sanmmoaji Debi, 22 C. 
354, followed. 

Raja Bampal Singh v. Balbaddar Singh, 29 1. A. 
203; 4 Bom. L. R. 832; 6 O. W. N. 819; 25 AL 1 
and Kushal v. Dunam hand, 22 Bom. 164 at p. 167, 
followed. 

The right to sue iu such a case arises when 
the release is definitely denied or at least disputed 
in such a way as to give tho plaintiff a causo 
of action. Ramps v. CWADBILDAS, 12 Box. L. R. 621 








— Joint family—Gist by Jather, 
whether valid without the consent of the sons. 
Agift by one momber of an undivided family, 


consisting of a father and three cons, isnot valid 
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without the consent of the others. VISALAKSHI ANG 6, 
MAWALINGA, 8 M. L.T. 200; 1 M, W. N. 434 800 


——~doint family -- Mortynge bn 
father—Suit by mortyagee—Sons not impleaded = 
Sale—Sejxtrate suit by sons to redeem --Transfer ot 
Property Act (IV of 1882), ». 85. EA, 
After n sale of joint property has tahen place 

in execution of a decree passed upon a imorteage 
made by a Hindu father, his sons are not eutitled to 
sue to recover their shares in the property merely 
upon the ground that they were not parties to phe 
suit brought by the mortgagee; uor can they sue to 
redeem the property or their interests in the pro- 
perty merely upon that ground, It is immaterial 
whether the auction-purehaser was a stranger or the 
mortgagee himself. 

Debi Singh v. Jia Ram, 25 A. 21L; A. W, N, (1903) 
12, followed. 
Bhawani 

guished. 

Ram Prasad y. Man Mohn, 80 A, 256; AW. N. (1903) 
106; 5 A. L. J. 267, not follow ed. 

Nanomi Babuasin v. Mudhun Mohan, 13 C. 2); Lat 
Singh v. Palundar Singh, 28 A. 182; 2A. L.J. GT; 
A. W. N. (1905) 248; Girdhari Lal v. Kantos Lait. T 
L A 821; 14B. L R 187; 22 W. R. 56; Parid 
Narain v, Hanooman, 9 O. Bis: Daulat Ram v. Mohr 
Chand, 15 C. 70: 14 L A. 187. referred to. BALWANG 
MINGI uv. AMAN KENGI, 7 A. L.J. 852 112 


Manager Discharge- Eldi 4 
member—Suit by eldest member after ‘he oltains 
majority —Linitation, 

In a joint Hindu family the manager is competent 
to give a Valid discharge on behalf of all and the 
senior in age becomes the manager on attainine 
majority. A snit brought three years after the 
attainment of majority by him is barred, 

Vigneswara v, Bapayya, 16 M. 436; referred to. 

Ahinsa Bibi v, Abdul Khader Saheb, 25 M. 28 dis- 
tinguished. ANANTARAMA vt. Sumixi Asa, 8 M. L. T, 7l 

h 267 
É Right ta sne-—~ Cospariner 
suing on contract made with him ulonc—Coneiliator's 

corlificate--Effect of non-production before institution 

of suit, $ 

Where credit is given to an individual member in a 
Hindu family by an outsider in respect of a coutret 
whether it be of money lending, or of letting: the 
contract is one on which that member alone is en- 
titled to suc, 

CGurushuntappa vy. 
followed. 

The production of the conciliator's cortifj 
a condition precedent to the maintenance 
IE the Court finds at the trial that the cer 
not produced or is defective, it ought to postpone the 
hearing, and allow the party an opportunity of 
producing the conciliator’s certificate, if 

Jijaji Pratapji Raje v. Balkrishue Mahadea, 


Prasad v, Kalle, IT A. 387, distin. 














Chanmulla ppt, 2i B. poe 


an, 


fate Ix nat 
of a suit. 
tificate js 


l 
169, referred to. BANDO Scprav e. JAMBU TAUN, Pi 
12 Bow. L. R, 801 “986 














Mitakshara--Mort i 
: tle YUYU suit 
against the manager—Manayer defending suit with 
the consent of other adult members = Adult 
members not party to the snit yet bound by thy 

[IH 


decree —Deeree for sole ayrinet fathoram Liabitiny of 
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sons—Transfer of Property Act (LV of 1882), s. 83—~ 

Party to suit. h f 

When properly mortgaged by a father in a Hindu 
joint family has passed away from the family either 
by means of a foreclosure against the father or by 
means of a sale in execution of a decree against him 
upon a mortgage, the sons cannot recover the family 
property or their interests in it merely because they 
were nob parties to the suit brought against the father. 

Debi Singh v. Jia Ram, 25 A. 214; (1903) A. W. N. 
21, Tehria Balwant Singh v. Aman Singh, 7 A. L. J. 
852: 7 Ind. Cas. 112, referred to. 

A person may be a necessary party toa suit upon 
a mortgage, although the plaintiff is not aware of his 
existence, inthe sense that if he is not impleaded, he 
cannot be concluded or his rights affected by the 
decree passed in the suit, Prima facie all persons 
juterested in the right to redeem must be made 
parties toa suit by a mortgagee buithe rule is not 
inflexible. 

Where the manager in a joint Hindu family defend- 
ed a suit upon a mortgage with the consent of other 
adult members of the family who were not parties to 
the suit: Held, that the whole family was bound by 
the result of the suit. The adult members were pre- 
cluded subsequently in a separate suit from question- 
ing tho force of the decree passed in the previous suit. 

‘Dharam Das v. Shama Sundree, 3 M. IL A. 229; 
GW. R. 43(P.C.), Hariseran v. Bhubaneswari, 16 ©. 40; 
15 LA. 195(P. 0.), Narayan Gop Habbu v, Pandu Rang 
Ganu, 5 B. 685, Bissessur Lall Sahoo v, Luchmessur 
Singh, 6 I. A. 233; 50. L. R. 477, Rama Krishna 
Narayan v. Yenayak Narayan, 12 Bom. L.R. 219,34 B. 
854; 5 Ind. Cas. 967, Gan Savant Bal v. Narayan 
Dhond Savant,-7 B. 467, Padmakar Vinayak v. 
Mahadev Krishna, 10 B. 21, Kashinath Ohunnaji v. 
Chimnaji Sadasty, 30 B. 477; 8 Bom. L. R. 268, re- 
ferred to, JADDO KUAR v. Sueo SHANKER Ram. 7 A: 
L. J. 945 








Joint family—Mitakshara — 
Partition Severance of interest — Definement of 
share, effect of-—Agieement. 

Where two brotheis agreed among themselves to 
hold their father’s property in ‘defined shares, the 
property ceased to bear the charactor of undivided 
property although there was no actual division of it. 

Appovier v. Rama Subba liyan, 1L M.I. A. 75; 
8g W. R.1(2.C.), followed. Jwata PRASAD r. JANKI 
Kear, TA. L. J. 975 
a Partial partition —Alienee 
from one co-parcencr—~ Alienation by the other co- 
parcener—Partition of the specific item, 


When certain itoms of family properties are con- 
veyed by one of two co-parconers of a Hinda family 





to a stranger for purposes not binding on the family, . 


the alienee from the other co-parcener of his Share 
of the said properties may, without instituting a 
general suit for partition ofthe entire family property, 


maintain an action for the partition of his share in , 


the said items. au ; h 
A member of an undivided Hindu family cannot 
enforce a partial partition against the other members 
of the family. h 
A stranger purchasing the interest of one or moro 
members of the family iu certain items of family 
properly cannot caforce a partition of those itows 
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only against the will of the other members without 
suing for a general partition of the entire family 
property. . . KA 

A member of an undivided family can sue for his 
share in the itom alienated toa stranger without 
asking at the same time for a general partition of tho 
entire family property. The existence of any cquities 
in favour of the purchaser does not entitle him to 
resist the claimof the members not bound by the 
alienation for possession. Iscramsa ROWTHAN v. 
Tutrumanat, 1 M. W. N. 280; S M. L. ‘I. 269; 20 M. L 
J. 743 559 F. B. 


Joint family—Ssta‘us. 

Where it is found that two brothers became 
divided so far as their money dealings were concerned, 
that for 13 years prior to suit the two brothers 
resided in separate houses and messed separately 
and though the lands were not divided by metes and 
bounds but they were cultivated jointly and the pro- 
duce and kist was divided equally: Held, that the 
brothers were divided in status. | PALANIKKAL v. RA- 
NANA Kounpan, 1 M. W. N. 410; 8 M. L. T. 288 695 


so property—deguisition 
~—~Presumption— Burden of proof. 

Per Wallis and Miller, JJ.—When members of a 
joint Hindu family acquire property by working 
together without the aid of ancestral property the 
presumption is that the property was acquired as 
joint family property unlessan intention to acquiro 
it as co-ownors is proved. à 

Sudarsanam Maistri v. Narasimhulu Maistri, 28 M. 
149; 11 M. L. J. 335, relied upon. MUNNISWAMI 
Cunrry v. MARUTHAMMAD, 1M. W. N. 233; 8 M. L. T. 
124; 20 M. L. J. 687 176 
_ Partition by a Hindu Jat of 

Ferozepur of his property between sons—Claim 

by sons living in the house of father to the 

separate property left by father 

















-— Ancestral property — Self- 
acquisition—Burden of proof—Prior admissions — 
Shifting of onus—Estoppel. 


The plaintif brought a suit for partition against < 


his father on the ground that the properties were an- 
cestral: tho defendant pleaded that the properties wero 
his self-acruisitions, The plaintiff put in ovidence 
certain admissions of the defendant that the proper- 
tics wero partly ancestral; . 
Held, that the admissions, though not amounting t 
estoppels, would shift the onus of proof from the plain- 
tiff to the defendant and that itlay on the defendant 
to prove that the properties wero his self-acquisitions. 
MIDUTHA Peruman Naick v. Peruman Naick, 1 M. W. 
N. 495 862 


s Oral—Co-widows—Release 
-Registration — Transfer of Property Act (IV of 
1882), s. 54. 


Partition betwcen co-widows may be made orally 
and does not require registration but when it operates 
as a rolease of tho life-interest of cach in the pro- 
perty assigned to the other, then under the Transfer 
of Property Act $ requires registration. 

Tiruvengada Chariar v. Ranganatha, 18 M. L. J. 
500, followed. Larcnumamuan V. GENGAMMAT, 8 M. 
L. T. 233; 1 M, W. N. 692 58 
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— ~ Partition—Mitakshara —Larti- 
tion among sons~ Mother's share—Mere severance of 
interest, no Yrision gy metes and bounds— Mother 
not entitled to share—Mother’s rightto compel parti- 
tion, : 

Under the Mitakshara Law, itis only when the sons 
actually divide the property and offect a complete 
partition that the mother can get a share equal to 
that of a son. Mere severance of interest where no 
actual division of the property takes place does not 

- confer on the mother a right to a share. 

Ganesh Dutt Thakoor w. Jewach Thakoorain, 81C, 
262; 6 Bom. L. R. 1; 31 I. A. 10; 14 M. L. J. 8; 8 C. W. 
N. 146, distinguished, 

A mother has no right to compela partition. 

Bilaso v, Dina Nath and others, 3 A. 88, followed. 


Ber: Kear v. Janki Kuar, 7 A. L. J. 980 908 
——— Succession. See HINDU Law 
— INuERITANCE. 
Stridhan 














Mitakshara family--Bond 
in namo of deceased father —~Impartible Raj— 
Whether Succession Cortificate necessary to be 
taken ont by son = 
Kamathis—-Mitakshara and 

Mayukha—Stridhan—Husband and son bora by 

adulterous intercourse—Shudras—Presumption as to 

the form of marriage. 

The Kamathis settled in Bombay are governed for 
the purposes of inheritance by the law of the Mitak- 
shara and the Mayukha whero these agree; where they 
differ, the Mayukha law must prevail. 

The property obtained by a woman after marriage 
by way of gift from her husband becomes her 
stridhan of the kind designated in Hindu Law as 
anwadheya or gift subsequent to marriage. Such pro- 
perty descends on her death to her sons and daughters 
Jointly, not to the daughters alone. 

There is no authority whateverin the Hindu Law 
for the proposition that where there is a competition 
between a Husband anda son born of his wifo by 
adulterous intercourse, that son supersedes the hus- 
band as heir to her stridhan. 

Even among Shudras, the law will presume a 
marriage to have been according to the approved 
form, if the parties belonged to a respectable family. 
JAGANNATH v. NARAYAN LAL, 12 Bow. L. R. 545 459 
——~Mitakshara — Widows re- 

marriage—Re-opening of succession—“Patni,” mean- 
* ing of -—“Chaste wife’—Hindu Widows’ Re-marriage 

Act (XP of 1856), s. 2—Lost rights cannot be revived. 

A, a Hindu, governed by the Mitakshara Law, died 
leaving a widow B and a mother C. B re-married soon 
after A’s doath and A’s property then passed to ©. C 
sold a part of A’s estate to defendant. After O's 
death, the plaintiff, as the nearest gotraja sapinda of 
A, sued to recover possession of the property sold to 
the defendant. The defendant pleaded that the 
rightof the widow to succeed to her husband's property 
revived despite her re-marriage when the succession 
once more opened out on the death of the mother: 

Held, that B could not stececd to her husband’s 
property on the death of C, first because she could 
not be considered a “chaste wifo” within the meaning 
of section 1, Chapier 1I of the MitaMhara and, secor dly, 
because after ro-marriage, B could not claim tu be 
the wife (patni) of the first husband within the 
meaning of the Mitakshara text. . 
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Gojabaiv. Shahajirao, 17 B. 114 at p. 118; Matunginé 
v. Ram Rutton,19 O. 289 at p. 295, relied npon. 

Sammar v. Bhago, 5 ©. P. D. R. 85; Chamar Haru v. 
Kashi, 26 B. 388; Lakshmana v. Biva Sasamaliayani, 
28 M. 425; 15 M.L J. 245; Basappa v. Rayare, 29 B. 91, 
distinguished. 

A patni or wife is a woman espoused in lawful 
wedlock and the word implies a competency to per- 
form religions ccremonics forthe benefit of the hus- 
band, 

The rights, lost by a widow under section 2 of Act 
XV of 1856, cannot revive if in the fortuitous 
sequence of events, the succession to the husband 
again opens out by reason of the next heir after tho 
widow happening to be a fomale and that femalo 
dying iu the life-time of the widow. Laxman v. GUN- 
past, 6 N. L. R. 98 543 
= Widow-—Saving income— Debt for 

religious purpose—Debt for acquiring property — 

Legal necessity—Purchese of property from income of 

estate —Presumption that purchased property is acere- 

tion to estute—Intention fo sever purchase from cstate 
~—Wideu’s power of alienation over self-acquired 
property—Burden of proof. 

A Hindu widow is not entitled to save the income 
of her husband’s estate for her own benefit and at the 
same time incur debts chargeable on the estate for 
charitable and religions purpose. 

A. Hindu widow is not entitled to incur debt on the 
security of her husband’s estate in order to add to his 
property or to acquire property for her own benefit. 

Where immovable property is acquired by a Hindu 
widow out of the income obtained from her husband’s 
estate, and there is no proof of any intention to sever 
the purchase from the estate, the presumption is that 
the lands acquired are accretions to the estate, and 
her power of alienating them is limited by legal 
necessity. 

Gonda Kooer v. Kooer Oodey Singh, L4 B. TL R. 159, 
Isri Dutt v. Hansbutti, 10 O. 324;13 C. L. R. 418; 10 
I. A. 150, Bhagbutti Devi v. Bhola Nath Thakoor, 2 LA. 
256; 10. 104; 24 W. R. 168, and Sheolochun v. Saheb 
Singh, 14 C. 387 ; 14 I. A. 63, relied on. 

Sadamini v. Broughton, 20C. 433; 20 I, A. 12, dis- 
tinguished. 

It has never been distinctly decided that a Hindu 
widow has absolute power of alienation over immov- 
able property acquired out of the income ot her hus- 
band’s estate, even if she does wish to deal with it as 
a separate estato. 

A party who seeks to justify alienation by a Hindu 
widow of her self-acquired property must show either 
legal nocessity or that it was the intention of the 
widow to treat snch self-acquired property separately 
and distinctly from the property inherited, RAMANAND 
SINGH v. RAM Saran SINGH 27 
— m a MY I, 








See WILL, 

_— Direction for accumulation 
~-Direction not perpetual—Present gift—Bequest to 
` wije of son when married, whether valid. 

The substance of a disposition by Will was that 
D, the eldest son of the testatrix, would take pos- 
session of the estate upon the death of the testa- 
irix, that he would get his brother $ married in 
the course of 10 years, that if S married within 
this period the estate would betaken by his wife 
but that if S did not marry within 10 years, upon 
the expiry of that period, D wonld sell the 
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Hindu Law—concld. 

properties and apply the proceeds for certain specified 
religious purposes. Tho Will concluded with a 
statement that J) would be tho executor till the 
marriage of S when his wife would succeed to tho 
office of executor : 

Held, that tho true position of D was no higher 
than that of an exeeutor who had clearly no power 
to spend the income; that he was to accumu- 
late the income for a period which might ex- 
tend to 10 years or might be shorter, if should 
be married in the meanwhile, that this trust for 
accumulation, not being one for perpetual necunmla- 
tion, was good as there was a present gift to support 
the direction for accumulation; that the bequest to 
the wife of S was validin Hindu Law; and that the 
estate vested in the wife of Ñ as soon as sho 
was married. 

Therefore, a mortgage of the estate by S before his 
marriage did not pass any title to the mortgagee. 
NAFAR CHANDRA vt. RATNAMALA DEBI 
Hindu Widow’s remarriage Act 

(XV of 1856), s. 2 543 
Improvements —Con:pensation to toang 02 





ka — See LANDLORD AND TENANT. 
Inam title-~deed— What it conveys—Permissive 
possession—LIamitation. 

Where according to certain Jaam title-deeds, the 
defendants’ predecessors were in possession from 
1860 and where the deceased widow of whom the 
plaintiff wag the reversioner was also held to be in 
possession till her death in 1908, the lower Court 
was asked to return findings on (1) whether the 
defendants and their predecessors-in-title were in 

, possession of the lands in suit under tho Inam title- 
deeds and when and how did they get into posses- 
sion, (2) what title did the defendants acquire to the 
lands under the [nam title-deeds, (8) whether the 
snit is barred by limitation. The Sub-Judge found 
on the first issue that the defendants were not in 
possession of the lands under the Inam title-deed but 
they were leb into possession by the deceased widow, 
On the second, that the defendants did not acquire 
any title to the lands under the Inam title-deed and 
on the third, that the defendants having been let into 
possession Ly the widow, the plaintiff’s suit cannot 
be said to be barred. The High Court, accepting tho 
findings, dismissed the second appeal preferred by 
defendants. EMANI SUBBIAH v. VENKATA LAKSHMI+ 
PATHI, 1 M. W. N. 342; 8 M. L. T. 167 530 
Incumbrance—Adverse possession 849 

» avoidance of—Sales of several 


tenures together 











a Sale of part of holdin 9 

Inclian Councils Act(24 and 35 Vic. 
C. 67), S. 22 359 

Infant, See Mixor. 

Inherent power of Court—Adoption of 
special procedure 19 





Court-fee stamp — Non- 
judicial stamp directed to be filed—Decree validat- 
ed from dato of decreo 94 

m Power to amend or vary 


order 





aaa am 











Remand when suit not dig- 
posed on preliminary point 
to rectify a mistake in 














execution sale 
ne oe me Where no 
prescribed by legislature - 





procedure is 
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Injunction—Breach of contract 243 
land by one co-sharer--No substantial injury caused 
—-Possibility of ultimate pnproroment—Whgtbor 
injufiction should issue 24 

—— -my form of--Decree 558 

Inquest report—Refusal to sign—No offence— 

— Powers of Village Head--Criminal Procedure Code 

—(Act V of 1898), ss. 174 and 175. 

An inquest report is not a statement within the 
meaning of section 180 of the Indian Penal Code and 
refusal to sign such a report i is not an offence punish- 
able under the Penal Code. The village Head acting 





‘under sections 174 and 175, Criminal Procedure Code, 


has only the powers of a Police officer specified in 
section 175. ANDI r. EMPEROR, 1 M. W. N. 366; 8 M. 
L. 'T. 198 
Insolvency. 
vency Act, 


See INSOLVENT Act. 
See Prestpexcy Towns Insor- 





———— Gee Provincrat INSOLVENCY ACT., 

— m petition by debtor— 
Grounds on which it can be dismissed after being 
admitted 





s effect of~Discharge of debt—Testing 





of pre ayer ty. 

Insolvency does not by itself operate as a discharge 
in all jurisdictions, 

Quelin v. Moisson, 1 Knapp 266; 12 E. R. 320 and 
Murugesa Chetti v. Annamalai Chetti, 23 M. 458 ab 
p. +72, referred to. 

Immovable property in British India does not 
vest in the trustee in bankruptcy upon an adjudication 
in a foreign territory. 

Subbaraya v. Pythilinga, 16 M. 85 and 2 Halsbury’s 
Laws of England, section 450, referred to. RANGA- 
SAWMY Papayacnr ©". NARAYNASWAMY PADAYACHI, 8 M. 
L. T. 120; 1 M. W. N. 695 4 
Insolvent Debtors Act (II and 12 

Vic., C. 21), SS. 7, 27, 48—Personal dis- 

charge of an Insolvent-—Subsequent earnings—Salary 

—Right of the creditor to attach his earnings--Pro- 

cedure. 

After bankruptcy and before discharge, whatever 
property a bankrupt acquires belongs to his trustee, 
save only what is necessary for his support; and the 
salary earned by an Insolvent vests in the Official 
Assignee but he cannot get any of it until the Court 
makes an order under section 27. 


In the matter of C. M, J. Doughee, 19 B. 282 and In 


re Roberts, (1900) 1 Q. B. 122; 69 L. J. Q. B. 19; 81° 


L. T, 467; 48 W.R. 182; 7 Manson 5, referred to. 
RANGANATHA Bao v. "ANANDA CHARIAR, 8 M. L, T. 202; 
1M. W. N. 429 


—- — 8S. 27, 48 801 

Insurance policy—Debt secured by deposit of 
life policy—No notice of deposit to the Insurance 
Company—Subsequent assignment of policy to an- 
other creditor who had no notice of the deposit— Legal 
estate and equitable charge— Priority. 

The plaintiff accommodated D by signing notes in 
favour of a Bank and in order to secure himself ob- 
tained a deposit of two life-policies from D. The 
plaintiff did not give any notice to the Insurance 
Company that he geld these policies as security for 
the liabilities incurred by himon behalf of D. M, 
a creditor of D., who was not aware of the deposits 
took an assignment from D of the said policies as 
security for debts owed by D to him, The policies 
were not made over toM because D asserted that 
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Insurance policy—cancld.. 


they were missing and though searched he could 
not “ind them, On thjs, the Insurance Company 
was asked for duplicate copies of the policies. The 
Company required indemnity bond in a particular 
form, but before the bond could be signed, D died. 
The plaintiff sued the Company to recover the 
money under the policies. M was also made a de- 
fendant in the case: 

Held, (1) that the execution of the assignment gave 
M a legal estate without the documents: the execu- 
tion of the indemnity bond was only required to en- 
able him to obtain duplicate policies from the Com- 
pany, and that in no way affected the legal estate 
already vested in him by the assignment. 

(2) that as nothing had been proved which 
should have putthe owner of the legal estate on 
inquiry, and as it had not been proved that he had 
notice, actual or constructive, of the prior equitable 
charge, it followed that the owner of tho legal estate 
must succeed. 

(3) that an owner ofa legal estate had priority 
over an equitable mortgage, unless ib could be shown 
that he had had notice of the prior equitable charge 
or that there were circumstances which put him 
on notice to enquire whether there was any such 
prior charge. ` 
. A person who gets in a legal estate without 
getting documents of title in ordinary cnses is 
bound to enguire of the mortgagor or assignor 
what hasbecome of the documents. But if proper 
inquiry is made and a reasonable answer is given, then 
the person obtaining a legal estate is not required to 
do anything further, VISHVANATH v. Lonpon & Dax- 
CASHIRE Lire Assvraxce Co., 12 Bom, L. R. 717 952 


Interest on dower 497 
Order ascertaining mesne profits—Non- 
award of interest—-Power of appellate Court to add 
interest 10 
~—Transfer of arrears of rent—IJnterest 
passes to transferee 582 
—  Fosts to carry interest. 
` Costs bear interest tipso facto at the Court rale 
until realisation. Prayaa NARAIN v. UHEDI Lat, 14 
C. W. N. 1093 Nore 979 


——~Penalty—Enhanced rate with provision 
for compound interest—Contract Act (IX of 1872) 
s. 74, ii 
“An enhanced rate of interest combined with a 
provision for compound interest isa penalty. In such 
a case, it isa substantial compliance with the pro- 
visions of section 74 of the Contract Act to allow 
compound interest at the original rate or simple 
interest at the enhanced rate. 








Sundar Koer v. Rai Sham Krishen, 84C. 150; 4 A.* 


L. J. 109, 11 ©. W. N. 249; 5 C. L. J. 106; 17 M. L.J. 
43; 9 Bom. L. R. 304; 2 M. L. T. 75, relied upon. 
Dapnov v. SOMNATH, 6 N. L. R. 109 547 


Interpretation of statutes—acts of 
procedure--Repeal—Retrospective effect 982 
Inconsistency of General 
Act with Special Act—Rule of construction 963 
— Tneonventence 754 
Interpreting one statute 
by terms of another passed on same day 196 
See Procedure law, alteration 



































jn ~Retrospective effect 
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Interpretation of statutes - concld. 











Rule of interpretation— 
Exception to the rule—Owner of premises—Ite- 
ceiver of rent 935 











Penal. enactment. 

Tho effect of a highly penal enactment must be 
strictly limited to its proper scope, DHANJI v. 
TAYLOR, 4S, L. R. 44 k 
mar Words acquiring particular 














meaning by use. 

Any phrase interpreted in a particular way by the 
Courts acquires a special meaning which it continues 
to bear whenever used by the Legislature in the same 


connection. Uroomwat v. Harmas, 4 3. L. R. 26 595 
Issues—Plaint confusedly drawn up 800 
doinder of Parties. Sce Parris, 695 


Judgment—Dismissed with costs 
eo Estoppel—Different position in litiga- 
tion not allowed—Issue not raised 
of appellate Court, con- 
tents of—Judgment of reversal 421 
——— — Reasons for decision 912 
——— of Small Cause Court — 
Reasons for findings not necessary 591 


Jurisdiction. See Civiu Procepvre CODE, 
1908, s. 9 

















Execution of rent decree—Claim 
—Tenure or holding—-Homestead land let ont for 
building purposes—Jurisdiction of Court to investi- 
gate claim 








——Proper forwm—Infringement of 
Copyright—Snit for damages or delivering np of 
books 10 
—— of Karachi Courts—-Contract for 
purchase on Karachi Pass Terms—Nature of con- 
tract-—Railway receipt in name of purchaser as 
consignee— Delivery 588 
Magistrate personally interested 
— Consent of the accused 
— of Magistrate to commit accused 
for an offence not specified in the Government com- 
plaint for prosecution 
—————— of Magistrate to impose fine 
under s. 2 of Bengal Regulation VI of 1825 389 
————Power of District Court to ap- 
point trustees 
` -— Proprietary title — Defendant 
pleading to hold the land as Ahudkasht and now as 
shikmi—Appeal to District Judge 737 
-——Reference of question of Court- 
fee-—Division Bench 315 
—--,.— ~— Sale of unascertained goods— Salo 
when complete—Performance of contract—Causo 
of action— Delivery to buyer as agent of seller 















































— Suit to enforce pattah ~ Powers of 
a Revenue Court 
~ Buit against Mahant of gaddi 








~— Snuit for account against adminis- 
trator—Prayer for his removal—Ordinary Civil 
Court 804 
Practice—Plea of want of jurisdic. 

tion—-Duty of Court to decide question of jurisdic- 

tion—-Dismissal of suit. 

If a Court has no jurisdiction, its proceedings are 
coram non judice and no question, either of law or 
fact, can be decided except that of jurisdiction. 
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Jurisdiction —couta, 


Where the defendant pleaded that the Court had no 
jurisdiction to hear the case but the Court, without 
deciding “this plea, dismissed the suit as barred 
by limitation: . 

Held, that the Court was hound to determine first 
ofall that it had jurisdiction and then only could it 
proceed further, Roun Haq v. Niaz Anan, 10-4 P. 
W. R. 1910; 83 P. R. 1910; 82 P. L. R. 1910 


. ———_ Remand by District Judge—Appeal 
after remand heard by Swb-Judge—Sub-Judge cannot 
go behind remand order. 





An appeal was remanded by the District Judge. 
A decree was made by the first Court after remand 
and an appeal was heard by the Snb-J/ dge against 
that decree: ; / 

Held, that, the Sub-Judge wag not comJetent to go be- 
hind the remand ordor. RAwiMuNNuss’ BIRRE v. 
Manapen DAS - i 846 


Second appeal in Ih Court—Re- 
distribution of areas pending second appeal—Re- 
mand for fndings— Whether original Court or new 
Court has jurisdiction, 








An appeal was heard by the Snb-Jndge of Tuticorin 
and a second appeal was preferred to the High Court, 
Pending the second Appeal, there was a re-distribution 
of areas and the Sub-Judge of Tuticorin lost juris- 
diction which came to the Sub-Court of Ramnad. 

The High Court on hearing the second appeal 
called for certain findings. The question was whether 
the Sub-Conrt at Tuticorin or the Snb-Conré at 
had jurisdiction. The Court was dis- 
posed to take the view that tha original Court will 
not be divested of its jurisdiction over pending suits; 
but was of opinion that as tho matter was one of 
dificuliy and likely to arise frequently express 


* provision must be made by the legislature. 


The High Court, however, directed that the Subor- 
dinate Judge of Tuticorin should return the findings 
and that the direction would operate as a transfer, 
ALAGAPPA v, TRIYAGARAJA, 1 M. W. N, 477; SM. L. 
T. 299 ‘ 864. 
—. Suit involving account—J wrisdic~ 
i tion according to valuation in plaint—Court’s power 


Eto grant decree fora sum higher than its pecuniary 
jurisdiction. . 








-} Where the plaintiffs in a redemption suit being 


` Rs. 100 and instituted the suit in the 


unable to accurately estimate the amount which 
should be found to be recoverable by them in respect 
of surplus rents and Profits, fixed the amount at 
Court of 
Munsif, stating that if a larger amount was awarded 
to them they would pay the additional Court-fee, 
and ultimately it was found that a sum of 
Rs. 4,267-12-2 was due to them: Held, that the 
Munsif was competent to award a decree for the 
entire sum found due, although it exceeded the extent 
of his pecuniary jurisdiction, 

Mache Das v. Ramji Patak, 16 A. 286, Zair Husain 
Khan v. Khurshed Jan, 28 A. 545; 3 A. L, J. 266; A. 
W. N. (1906) 99 (F. BJ; Arogya Udayan v. Appache 
Rowthen, 25 M. 643; 12 M. L. J. 35, followed. 

'Golap Singh v. Indra Coomar Bazra, 13 0. W. N. 
493, 1 Ind. Cas, 86:9 0. L. J. 367; 5 M. L. T. 360, 
dissented from. SUDARSHAN Das v, Ram PERSHAD, 7 
A. L. J. 963 385 
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Jurisdiction— contd. 








Value mentioned in plaint—Valua- 
tion not objected to—Second @vppeal—Parties no? al- 
loned to raise the question of jurisdiction—Evidence 
Act (I of 1872), s. 58—Consent of parties does not 
gite jurisdiction—Application of rule. 

Plaintiffs sued, in the Conrt of the Subordinate. 
Judge, First Class, fov a partition of the property in 
dispute. In their plaint the market-valne stated 
was such asto make the suié triable only by the 
First Class Subordinate Judge. That Judge made 
over the trialof the suit to the Joint Subordinate 
Judge who had no jurisdiction to try it, if the market- 
value stated in the plaint was correct. Neither party 
raised any objection on the ground of jurisdiction, and 
no issue was raised relating to it, p 

On appeal the question of jurisdiction was raised for 
tho first time on the strength of the market-valne 
stated in the plaint. It was overruled, 

On second appeal to the High Court, the objection 
having been renewed :— 

Held, that the market value stated in the plaint 
prima facie dotermined the jurisdiction. It was not 
conclusive and binding on the plaintiffs so as to 
estop them from disputing its correctness or seeking 
its amendment merely because they had stated it 
in the plaint. Ib wag open, however, to the defen- 
dant to rely on the statement in the plaint and dis- 
pute the jurisdiction of the Court. But as neither - 
party raised. any question as to want of jurisdic- 
tion arising from the allegation in the plaint, and 
by their, conduct and silence treated the market- 
value to be of the’ amount sufficient to give jurisdic- 
tion to the Court, thoy dispensed with proof on the 
question by their tacit admissions, and thus the 
principle of law laid down in section 58 of the 
Indian Evidence Act came into operation, and prevent- 
ed the result of the statement of the market-value in 


“the plaint. 


The parties cannot by consent “give jurisdiction 
where none exists. That is so where the law confers 
no jurisdiction. The law does not prevent parties 
from waiving inquiry by the Court as to facts ne- 


‘cessary for the determination of the question a3 to 


jurisdiction, where that question depends on facts to 

be ascertained. | 
Biru Mahata v. Shyama Churn Khawas, 290. 488, 

referred to. BARRETO v. RopriaoEsS, 12 Box. L. R., 
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— — of Civil Court—Property 
situato in foreign territory 67 
— of Civil or Revenue 
Court—Dispossession of tenant—Landlord let. 
‘ting out land in occupation of tenant to a third 
person—Tenant’s remedy in Rovenue Court not 
Civil 486 
—-— Suit by mortgagee for posses - 
sion of mortgaged land in Divil Court where relation 
of landlord and tenant has been created —Practice— 
Punjab Tenancy Act (XVI of 1887), s. 100 —Remedy . 
where Financial Conumissioner has already decided 
to the contrary—Terms creating relation of landlord 
and tenant—Construction. of mortgage-deed, 

Where underéhe terms of a mortgage-deed of 
land, proprietary’ possession is transferred to. the 
mortgagee while the cultivating possession has been 
retained by the mortgagor, the relationship of landlord 
and tenant is created thereby between them, fm 











` 
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Jurisdiction—contd. 


order to place tho mortgagor in tho position of a 


tenant it is not necessary that there shonld have been 
a formal surrender of possession of property to the 
mortgages, and a re-tygnsfer of it to the mortgagor, 
nor is it necessary that there should be two deeds or 
agreements, 

Buta Singh v. Kalu, 46 P. R. 1894, (E. BO, followed. 

Whore tho Financial Commissioner decides on re- 
vision thatthe relationship of landlord and tenant has 
not been created between the mortgagee and the 
mortgagor and consequently dismisses the ejectment 
suit and the Chief Court also disallows the mort- 
gagee’s claim for possession of the land holding the 
decision of the Financial Commissioner as erroneous, 
it is both impracticable and illegal to proceed under 
the provisions of section 100 of the Punjab Tenancy 
Act, 1887. The only remedy left to the mortgageo 
in such a case is to move the Financial Commissioner 
to review his order. Cnoxua v. Faren MUHAMMAD, 
110 P. W. R. 1910; 150 P. L. R. 1910 1001 


—— of Civil or Revenue 
Court—Suit by occupancy tenants objecting to the 
correctness of an entry in the recerd-of-rights relating 
to re-enhancement of rent-—Punjab Tenancy Act (XTI 
of 1887), ss. 5, 100—Punjab Land Revenwe dct (XVIL 
of 1887), s. 45. 

A suit by occupancy tenants fora declaration, under 
section 45 of the Punjab Land Revenue Act, that they, 
as occupancy tenants, under section 5 of Act XVI of 
1887, are not liable to pay theenhanced rent according 
to a fresh entry in the recoid-of-rights and that 
such entry is wrong, is cognizable by a Civil and not 
a Rovenuo Court. 

Raja Nur Khan v. Musamimat Darab Khatun, 25 P. 
R. 1889, followed. i 

Bahadur Khan v. Sardar, 89 P. R, 1895, overruled. 
Ransun v. Hasan, 103 P. W. R. 1910; 73 P. R. 1910; 
144 P. L. R. 1910 7 





— Under proprietors, ejectment 
of, by Revenue Courts-—Illegal sjectment—Kjectment 
under provisions of the Rent Act—Oudh Rent dct 

(XXH of 1886), s. 108, clauses (8) and (10). 

Tho application of section 10S, clause (10) of the 
Oudh Rent Act is not confincd to under-proprictors 
whose rights as such have been declared by a com- 
petent Court. 

Tho ejectment of anunder-proprictor may be an 
illegal ejectment within the meuning of section 108, 
clause (10) of the Ondh Rent Act, although it was 

“carried out undor the provisions of the Rent Act. 

Where a person claiming to be an undor-proprictor 
has broughta suit to contest a notice of ejectment 
issued against him under section 108, clause (8) of 
the Oudh Rent Actand the suit is dismissed, he can- 
not come straight to tho Civil Court, but must first 
sue in the Revenue Court undor section 108, clanso 
(10) of the Act. 

Ram Pargash v. Raja Adiya Dat, 120, ©. 90; 2 Ind, 
Cas. 269, affirmed. 

Nankw Singh v. Ghulam 2 0, ©. 83, 
referred to. 

Sheo Paltan v. Raja Rampal Singh, 9 O. OC, 37, 
dissented from.  KHADIM Husain v. JAMIL BIBI, 13 
0. 0. 188 608 


Hosein, 





of Courteundor section 36 of 
the Provincial Insolvency Act in respect of aes 
situate outside jurisdiction—Ausiliary Court 76 
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-deed, dated 15th June, 1881. 


Lor? 
Jurisdiction—concld. 
— of District Judge — Pre. 


liminary decrec—Decision of preliminary point 
whether a person is agriculturist—Dekkhan Agri- 
culturists Relief Act (XVII of 1879) 


— of High Court. See Hion 
Covert. 

nae Stay of Execution proceed- 

ings— Privy Council appeal 188 


— of Rent Court—suit for 
profits between under proprictors 1018 


of Revenue Court t 
sell under-tenure before selling movables of judgment- 
debtor in execution of rent decree—Cird Procedure 
Code (Act Vof 1908), 5. 11—Res judicata —Different 
subject-matter, 

Two honses A and B were purchased under a sale- 
There was a previous 
litigation between the same parties in respect of the 
‘house A in which, it was decided that the house A 
belonged beneticially to M and not to S. The present 
suit was brought in respect of the house B: Held, 
that the decision in the previous suit did not operate 
as res judicata, inasmuch as the question of title to the 
house B was never determined, nor was it in dispute 
in the previous litigation.” KHALIK Yar KHAN ^ 
MOBARIK BEGAM 388 


——— of Small Cause Court. 
See SMALL CAUSE SUIT. 
JUPrYy—Misdirection—Misreception . of evidence ~ 

Reasons given by Magistrate for discharye in the firat 

tnstance—Reasons given by Sessions Judge in direct« 

ing commitment—Setting out nature of defence — 

Judges address to jury— What should nature of 

address be—Criminal Procedure Code (Act V of 1898), 

s. 428 cl. (2). 

The reasons given by a Magistrate in dischare- 
ing the accused at first and the contents of the 
Sessions Judge’s order in directing further enquiry 
and the commitment of the aceused, that is to say, 
tho opinions of these two officers should not be ad- 
mitted in ovidence. 

Failure to set out clearly the nature of the defence 
of tho several accused, and failure to warn the jury 
in dealing with the retracted confession of one of the 
accused, that if the jury found they could not 
act upon it as against that accused, they must 
wholly disregard it as against the others, will vitiato 
the trial. 

A Sessions Judge in addressing a jury should en- 
deavour to speak ina simple and direct manner. The 
charge to the jury should not be involved, and the 
language used should not be extravagant, so that the 
jury may not experienco any difficulty in appreciating 
his trne intention and meaniug. HARENDRA Pan v. 
EMPEROR 91 
s trial by—Right could be taken away by Crimi. 

nal Procedure Code—Indian Councils Act (24 and 

25 Vict, O. 67), s. 22, proviso. 

Tho right to trial by jury could be taken away by 
the Criminal Procedure Code, notwithstanding the 
proviso to section 22 of the Indian Councils Act, 1861, 

King-/mperor v. Kartik Chandra Dutt, unreported, 
followed. Barinpra KUMAR v. EMPEROR, 37 C. 467; 
14.0, W. N. 1114 
Kabuliyat—Construction 875 
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Lachs, meaning of —Revenue sale—Issue of cer- 
tificate, effect of —Mortgagee in possession—Trustee of 
mortgigor-—~Co-sharers in joint estate—Relation of 
mutual confidence--Non-payment of revenue by co- 
sharer—Purchase by himself—Transfer of Property 
Act (IV of 1882), s. 76. 

Laches signify knowledge or at least such 
abstinence from legitimate enquiry as to amount to 
constructive notice 2 of the risk incurred. 

A revenue sale having been confirmed and a certi- 
ficate of sale issued to the purchaser, the notices 
under the sale law must bo taken as duly served; but 
that is only so far as the setting aside of the sale on 
the ground of irregularity in the service of the notices 
is conserned. Go far a3 the actual notice on the 
parties is concerned, for the purpose of ascertaining 
whether they kuew of the proceedings, and could 
have averted the sale, the Court is entitled to see 
whether the notices were in fact so served as to fix 
knowledge of them upon the plaintiffa who sought to 
set aside the sale, or so as to kesa them from all 
knowledge of the same, 

Incertain respects and for certain purposes, the 
mortgagee in possession is a trustee for the mortgagor 
andcaunot take advantage of that position to the 
detriment of the mortgagor. 

Nawab Sidi Nazar Ali Khan v. Ojoodhya Ram, 10 M. 
I, A. 540; 5 W. R. 88 (P.C.), relied on. 

Between co-sharers in a joint estate, all being 
liablo to pay their quota of the Government revenue 
according to their respective shares, a relation of 
mutual confidence exists. ; 

Dictum of Binerjee, J. in Durga Singh v. Shea Prosad 
Singh, 16 C. 194, disapproved. 

Taerefore, where a co-sharer of a revenue paying 
ostata by suffering œ default intentionally allows 
the property to be sold and makes the purchase 
for himself to the exclusion of his co-sharers, 
he cannot b> allowed to derive any benefit for 
himself by committing the breach of trust and he 
must share the acquisition with his other co-sharevs. 
JANKI SINGH v. Dest NANDAN PRASAD ‘ 772 


Lambardar—Right to remuneratiou—Interest 

647 

es ee er PODE to grant lease — Common 

parti land bearing timber—Lease to cut timber and 

convert it into charcoal—-Wajib-ul-arz—Interpreta- 
tion, 

The Lambar dars cannot ordinarily grant leases of 
timber-bearing common. land of the village for the 
purposes of having timber cut and converted into 
charcoal. 

Where a Wajib-ul-arz gave power to the lambardar 
to manage shamlat land: Held, that this did not con- 
template the granting of a lease authorising the 
lessees to cut down at will timber existing upon the 
Jand and convert it into charcoal. JAGANNATH PRASAD 
v., RUSTAM ALI, 7 A. L. J. 827 98 
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Civil Procedure Code 


nent mama Sa HAA ppeal, right of — 

Appeal from preliminary order. 

An appeal under section 54 of the Land Acquisition 
Act only lies subject to the provisions relating to 
appeals from original decrees under the Civil Proce- 
dure Code. 
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An appeal against a preliminary order of the Dis- 
trict Court, holding that a certain question about 
compensation was not included in the matters refer- 
red to by the Collector under gection ¥ of the Aet, is 
premature until the passing gf the final award by the 
District Court. Mow.c SABZATLI v. MUSHTAK SINGH, , 
4 S. L. R. 34 i 60 
e aeei meea Sa DA Reference for ap- 

portionment—Interest of one of claimants attached 

before reference—Compromise amongst claimants— 

Abandonment-of claim by claimant whose interest was 

attached—Party~—-Altaching creditor, whether should 

be made party in apportionment proceedings—Dismis- 
sal of his application—Appeal, whether lies —Civit 

Procedure Code (Act V of 1908), ss. 64, 115, O, KALII, 

rule 10, 

Ina reference by the Collector to the Civil Court 
for the apportionment of the compensation money 
awarded under the Land Acquisition Act, the dispute 
was amongst three persons, one of whom was A. 
Before the reference was made by the Collector, the 
petitioner had obtained an attachment upon the fund 
in Court in so far as it represented A’s interest. In 
the Civil Court, A put in a petition of compromise by 
which he abandoned his claim to the compsnsation 
money. The petitioner applied to ba mads a party 
but the Judge held that he had no losus standi and 
dismissed his application. The petitioner moved the 
High Court: 

Held, that the order did not fall under section 54 of 
the Land Acquisition Act, as it was not made between 
partics to the proceedings before the Judge, and also 
that the order was not made under Rule 10 of Order 
XXII of the Civil Procedure Code, 1908, because, the 
rule deals with cases of assignment etc. of interest 
during the pendency of a'suit, but here the interest 
claimed by the petitioner was acquired by him before 
the reference by the Collector, and that the order 
was not appealable. 

Held, also, that the petitioner was entitled to be 
added as a party on the ground that he was a person 
interested in the subject-matter of the litigation and 
that no order ought to have been made for its dis- 
posal without any opportunity afforded to him to 
establish his claim. 

The High Court may treat an application for re- 
vision as a memorandum of appeal. 

Mahommed Wahid-ud-din v. Hakiman, 25 ©. 757; 
2 0. W. N. 529, (F. B.), relied upon. 

Held, also, that tho effect of the compromise was 
to transfer the interest of A to the other claimants 
and that such transfer after the attachment and the 
subsequent delivery ‘of the funds pursuant thereto 
were contrary to the provisions of section 64 of the 
Civil Procedure Code of 1908; that the Court below 
ought not to have given effect to such a compromiso, 
because under Order XXIII, Rule 10of the Civil Proce- 
dure Code, the Court must determine whether the 
compromise was lawful before effect is given to it. 

The High Court has ample powers to set matters 
right when the Court below disposed of the question 
of: apportionment without affording an opportunity - 
to the petitioner to establish his allegations. 

Promotha Nath v. Rakhal Das, 11 C. L. J. 420; 6 Ind. 
Cas. 546; Dwarka Nath v. Kisori Lal, 11 C.L.J. 426, 14 
C. W. N. 708 ; 6 IndeCas. 549 ; Bashi Bibi v. Hanif-ud- - 
din, 86 Ind. Cas. 570, relied upon. Gotar Kuan v. 
Bnora Natu Manik 4 
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nn Part HI, Part IV, 

$s. 29, 30, 53—0djection in Court by persons 
npt parties before Collector —Parties, addition of— 
Persons not Made paies to referense not to be added 
by Civil Court. 

Under Part IIH of the Land Acquisition Act, tho 
special Court has no jurisdiction to deal with objec- 
tions except those which are made by persons who 
were parties to proceedings before the Collector, 
ov who have since within six mouths applied to the 
Collector to make a supplementary referonce in their 
case. The Land Acquisition Act does not contemplate 
any decision by the Special Court unless reference is 
made by the Collector. i 

Prabal Chandra Mukerjee v. Raja Peary Mohan 
Mukherjee, 12 0. W. N. 987, referred to. z 

The addition of parties by the Civil Court, who haye 
not been made parties to the referenco by tho Collec- 
tor, is wholly inconsistent with , the Land Acquisition 
Act and, therefore, the Civil Court cannot add such 
parties toa Laud Acquisition proceeding. before it, 
nor can ib award any compensation to one.who joined 
in the proceeding for tho first timo in the Court of 
the Special Judge without applying to the Collector 
for any order of reference. Mauananpa oy v. Srisu 


CHANDRA TEWARI 
———— —— Part IV 10 


Landlord and Tenant, See Acra Texaxcy 
ACT. 











~me See BENGAL TENANCY ACT. 
nes See Mapas EsTATES LAND 





Act. 











——- Deposit by alloged trans. 
feree of tehant—Protest by landlord—Withdrawal 
of amount— Estoppel 86 
Estoppel — Tenant's de- 
fence that plaintif as benamdar is nob entitled to 
sue for rent, if permissible . 

Transfer of tenant’s hold- 
ing—Distraint of transferor’s goods after transfer— 
Absence of notice of transfer to the landlord— 
Legality of distraint--English and Indian Law— 
Liability of tenant entitled to the holding at the 
commencement of the Fasli 210 
































—_— — Action for ejectment—Plea 
by tenant of permanent rights of occwpansy —Madras 
Estates Land Act (I of 1908), ss. 307), 6 —Retrospective 
effect—Appeal whether re-hearing of swit—Passing of 


. Act during pendency of appeal——-Power of appellate 


Court to decide according to the Act—“Old waste”— 
Lands held on amaram tenure—Onus of - proving 
occupancy rights—Adverse possession—Disclaimer of 
landlord's title—Inaction of the landlord—Compensa- 
. tion to tenant for imp:ovements—Equitable estoppel 
~~ Acquiescence—Transfer of Property Act (IV of 

1882), ss. 51, 108 (h). 

An appeal is not such a reheariug of the suit as to 
havo the effect of rendering a statute retrospective in 
its effect where no such cffect is to bo gathered from 
the terms of the statute itself. : 

Kristnama Chari v. Mangammal, 26 M. 91, distin. 
guished. 

Quilter v. Mapleson, 9 Q. B. D. 672; 52 L. J. Q. B. 


i 44; 47 L. T. 562; 31 W., R, 75, not &pproved. 


The words ‘final decree’ in the last paragraph of 
section 3 (7) of the Madras Estates Land Act, 1908, 
mean final with reference to the Court which passes 
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the decree and they are none the less final, for the 
purposes of the section, because an appeal was pend- 
ing when the Act came into operation. 

The right conferred on tenants by section 6 of 
Madras Estates Land Act is cut down ina case to 
which section 3 (7) ofthe Act applies. Ryoti land, 
in respect of which before the passing of tho Act, the 
Jandholder has obtained a final decree of a competent 
Civil Court establishing that the ryot has no occupancy 
panh is “old waste” within the meaning of section 
3 (7). 8 : 

Where the tenants, in a suit in ejectment, plead 
occupancy rights and the lands have beon granted 
on amaram tenure, it is on the tenants to show that 
the lands were not resumable. 

Where the landlord from time to time raised tho 
rent and resumed possession for some time and there 
is nothing to, show that the tenant disputed his right 
to do so, a presumption arises against the right of 
occupancy, 

Unidi Rajah Raji Bommarazw Bhadur v, Pemma- 
samy Venkatadry Naidoo, 7 M. L. A.128; 4 W. R. (P. 
C.) 121, referred to. 

Forbes v. Meer Mahomed Tuquee, 13 M. L A. 438; 
5 B. L, R. 629; 14 W, R. (P. C.) 28, distinguished. 

Itis doubtful whether the rule applying to tho 
Madras Presidency,that a tenant who has lawfully come 
into possession as such from year to year ora term of 
years cannot, by setting up, however notoriously 
during the continuance of such relation, any title 
adverse to that of tho landlord inconsistent with the 
legal rolation between them, acquire by limitation 
title as owner or any other title inconsistent with that 
under which he was let into possession, should be 
applied to cases where the landlord has shown by an 
unequivocal act that he intends to exercise his option 
and determine the tenancy, even though he may not 
have succeeded in doing so. 

Parameswaran Munbanoo v. Krishnan Tengal, 26 M. 
535, Archbold v. Scully, 11 Eng. Rep. 769; 9 H. L. 
Cas, 360; 7 Jur. (x. s.) 1169; 5 L. T. 60; Vithalbowa 
v. Narayan Daji Ihete, 18 B. 507, Thakore Fatesingi 
v. Bomanjt Dalal, 27 B. 515; 5 Bom. L. R. 274, Gopal 
Rao v, Mahadev Row, 21 B. 394, Budesah v. Hanmanta, 
21 B. 509, Drobomayi Gupta v. Davis, 14 ©. 523; 
Icharan Singh v. Wilmoney Balidar, 35 O. 470; 12 
C. W. N. 686; 70. L. J. 499, Bent Pershad Koeri v. 
Dudhnath Roy, 27 C. 156; 261. A. 216; 4 ©. W. N. 
274, considered, 

` A tenancy was determined and the land resumed 
by the landlord but the tenants subsequently got back 
without the landlord’s permission. The landlord 
accepted the situation and continued to receive the 
rent at the old rate. There was no evidence to show 
an assertion of an adverse title 12 years before tho 
institution of the suit for ejectment: 

Held, that the suit was not barred by timo. 


Per White, O. J.— 


Section 51 of the Transfer of Property Act does not 
in terms apply as between landlord and tenant, 

Both under the Hindu and the Muhammadan Law, 
as well as under the common law of India, a tenant 
who erects a building on land let to him can only 
remove the building and cannot claim compensation 
in eviction. 

Ismail Kani Rowthen v, Nazarali Sahib, 27 M. 211; 
14 N, L. J. 26, referred to. . 
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If there is no expres contract, unless the lessor is 
estopped from suing for possession, the lessee cannot 
claim compensation. Ifthe lessor is estopped from 
recovering possession, the Court can say—You are 
estopped, but we will not enforce this equity against 
you-if you pay the tenant such compensation as we 
think fair. 

‘The mere fact that the landlord knew the improve- 
ments were being effected but did not interfere is 
insufficient to entitle the tenant to compensation for 
improvements unless the landlord has created or 
encouraged a hope of expectation in the tenant that 
he shall havea certain interest in land. 

Beni Rum y. Kundan Lal, 21 A. 496; 26 I. A. 58; 
80. W. N. 502; Dattaraya Rayajipai v. Shridhar 
Narayan Pai, 17 B. 736; Ramsden v. Dyson, 
L. R. 1 H. L. 129; 12 Jur. (x. s.) 506; 14 W. R. 926; 
Mahalatchmi Ammal v. Palani Chetti, 6 M. H. C. R. 
245; Nanda Kumar Naskar v. Bonamali Gayan, 29 C. 
87l; Municipal Corporation Company v. Secretary 
of State, 29 B. 508; 7 Bom. L. R. 27, referred to. 

Abdur Rahim, J.— 

The Court would infer a contract to pay com- 
pensation if the landlord by his conduct encouraged 
or raised an expectation in the tenant spending money 
in making improvements that the latter would not be 
evicted atall, or at leash not without being com- 
pensated for the value of such improvements and tho 
improvoments were-in fact made under such expecta. 
tion. Such a contract is inferred to relieve the tenant 
from the fraud of the landlord. The doctrine of 
equitable estoppel should not be extonded as 
between a landlord and his tenant to a caso where all 
that can be alleged against the former is that he did 
not interfere and merely remained passive with tho 
knowledge that the tenant was making improvements 
under a mistaken beliot that he had amore stable 

‘interest in the land than that of a tenant-at-will or a 
tenant from year to year. 

Mehalatchint Ammal v. Palani Chetty, 6 M. H.C. 
245, and Nando Kumir Naskar v. Bonomali Gayan, 
29 C, 884, dissented from. 

Beni Ram v, Kundan Lal, 21 A. 493 at p. 502; 26 I. 
A. 58; 3 COC. W. N. 502, Ismail Khan Mahomed v. 
Jaigun Bibi, 27 C, 570 ab p. 583; 4 ©. W. N. 510, 
Dattatraya Rayajipai vy. Shridar Narayan Pai, 17 B. 
736 at p. TAL and Manicipal Corporation of Bombay 
v. Secretary of State, 29 B. 530, 7 Bom. L. R. 27, re- 
ferred to. 

Ramsden v, Dyson, L. R. 1 H. L, 129; 12 Jur. (x. s.) 
506; 14 W. R. 926, applied. 

Section 10S of the Transfer of Property Act only 
deals with the right of the tenant to remove the 
fixtures he has placed in the land and section 51 
applies only to the case of a transferce of an absolute 
interest in land. 

Ita tenant, knowing tle extent of his interest in 
tho land in his possossion, chooses to spond money 
upon a title which he must know would soon come to 

“an ond, thatis his own folly and he cannot ask the 
owner of land to re-coup him for such expenditure. 
RAJAH OF VENKATAGIRI v. MUKKU NARSAYA, 1 M. W. 
N. 369; 8 M. I. T. 258 202 


Kana eea etree mn dleas of rent, transfer of 
Interest, whether passes to transferee—Abwab— 
Selami and toherir. 


Where certain arrears of rent are transferred, the 
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interest on them, being a legal incident, also passes to 
the transferec. r 

A landlord is not entitled to zecovor gich snms®as 
selami, wasil baki selami and telerir which are abwabs. 

Radhaprosad Singh v. Bal Kowar Koeri, 17 C. 726 
(F. B.), relied on. 

The case of Pudmanund Singh v. Baij Nath Singh, 
15 ©. 828 has been expressly dissented from in Radha- 
prosad Singh v. Bal Kowar Koeri, 17 C. 726 (F. B). 





BASIR-UD-DIN AHMED v, KALKA Prosap Siyan 582 
enim nest anny en Contruct for fixed money 


rent—Consideration—Enhancement of rent—Sanction 

af Collector. ; É 

It is open to the laudlord and the tenant to 
substitute a fixed money rent payable by the tenant 
in licu of a fluctuating varam. 

Such a contract is enforceable even though the 
effect of itis that the rent is enhanced without the 
Collector’s sanction, YERLAGADDA V. MALLIKARATANA 
Ramasaway, 1 M. W. N. 686 : 897 
Ejectment suit by inamdar 

—Burden of proof—Occupancy right—Stipulation 

not to touch land without obtaining a fresh cowle for 

newt year. 

Where an inamdar brings a suit for ojectment of a 
tenant, the burden of proving that he is entitled to 
eject lies on him. 

A stipulation by a tenant that after the end of the 
year he will not touch the land without first obtaining 
a fresh cowle ig merely an undertaking on his part 
that he will not commence to cultivate in the ensuing 
year without first obtaining cowle from the inamdar 
and is perfectly consistent with a right of occupancy 
on his part. Suri VexkaTa SuBBARAYYA v. DARAPPA- 
REDDI KRISTNALYA, 20 M. L. J. 526 ` 
Encroachment by tenant— 

Proof of creation of tenancy before encroachment, 

necessary. $ 

The doctrine of encroachment by a tenant upon 
the adjoining land of his landlord can have no 
application unless it is established that the ten- 
aucy was created first and the encroachment made 























afterwards. BANKIM CHANDRA CHATTERJEE V. AKHOY 
KUNAR 
nn anang aaaea aaaea = lating over, effect of— Rent 


kept in abeyance in kabulyat—Omission to specify 

reason—Oral evidence, admissibility of, to prove 
ı reason—Huidence Act (I of 1872), s. 92 and Proviso 
~ (2) 


the term of his loase and pays rents, the tenancy is 
renewed upon the same conditions as those contained 
in the oxpired lease. : 

Administrator General of Bengal v. Asraf Ali, 280, 
227, relied upon. 5 ` 

Therrfore, tho mere circumstance that the term 
of a lease has expired, does not entitle the ten- 
ant to contend successfully that he has been absolv- | 
edfrom the obligation which he may have undertaken 
ab that time. 

Ina lease the rent was stated to be a certain 
sum, but a deduction on account of rent in suspense 
was allowed, and a lesser sum was actually payable, 
The plaintiff sued upon the lease and alleged that the 
deduction was allowed because a quantity of land was 
not at that time fit for cultivation, but that there was 
an oval agreemont to the effect that the rent in 
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suspense would be revived as soon as the quality of 
the land improved: g 

Weld, that yudor proviso 2, section 92, of the Evi- 
dance Act, the oral” agreement could be proved 
because the lease omitted to specify the reasons, 
for which the rent was kept in suspense and 
the period during which it was to , continue in 
abeyance, and that the plaintiff might establish that 
the contingency upon which the rent was agreed to be 
revived had happened. à 

Iola Himmat Suhai v. Llewhellen, 11 ©. 486; 
Sowdamonee Debya vi Spalding, 12 C. L. R. 163 and 
-Umesh Chunder Baneya v. Mohini Mohan Dass, 9 C. L. 
R. 801, referred to. atisa UHANDRA Basu v. KAMINI 
Monax 721 








— Incumbrance, avoidance of 
—Sale of several tenures together--Special incidents 
of sale under rent decree—Bona fide purchaser — 
Under.tenants, eviction of —Bengrl Tenancy Act (FIIL 

of 1885), sx. £9, 167. 

A sale, ifit is to bo invested with the incidents 
ofasale under tho Bengal Tenancy Act, ought to 
be of singlo holdiugs and not of more than one 
holdings ‘jumbled together, and the mero fact of the 
purchaser being a bonz fide purchaser would not in- 
vest the Court with authority to give him the title 
which would accrue only under a special proceduro 
iaid down in the Bengal Tenancy Act. 

Hridoy Nath Das Choudhry v. Krishna Prosad Sirear, 
34 C. 298; 6 C. L. J. 153; 11 C. W. N. 497, followed. | 

The-procedure under section 49 of the Bengal 
Tenancy Act would have to be gone through in order 
to evict an under-tenant from year to_ year. 
CHANDRA v. BASIR GAZI 
——— Lands given for Japam 

service Failure to perform service—-Dismiasal, 

Where lands had been granted to a person to be 
enjoyed for the Japam service alone, and he had no 
hereditary right to them: Held, that long continued 
failure to perform the service must rightly entail 
dismissal. MITHU ALAGAPPA V, RAMANINGA C(LURUKKAL, 
1 M. W. N..501; 8 M. L. T. 364 
: Lease by tenant for 5 years 

— Portion of holding--Bengal Tenancy Act (VIII of 

1885), s. 85—Abandonment and surrender—Right 

of tenant's lessee. g 

Ifa tenant leases oub a portion of his holding 
in ijara for 5 years and the lessee is put in 
possession of that portion and there is nothing 
to show that tho lessor intended to abandon the 
holding, the leaso granted to the lessee is ono 
which the lessor was within his rights in pranting 
and the lessee is entitled to recover possession from 
the landlord who had ejected him from the land. 

Krishna Chandra Datta Chowdhury v. Khiran Bajania, 
10 ©. W. N. 499; 3 ©. L. J. 222, distinguished. 
MAHOMED Tacu v, UHOA Lan 750 
aan — Lease—Swit for rent—Res 

cital in lease as to exclusive right of lessor in the 

entire property demised—Right of tenant to plead 
title of portion in others —Estoppel, 

In a suit for rent, the tenant pleaded that a moiety 
of the property leased belonged to the lessor’s brother 
and that he was not liable to thg lessor for tho entire 
ront claimed: 

Held, that tho tenant was not precluded from 
putting forth such a ploa though the lessor’s name 
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appeared as the sole owner in the instrument of lease, 
and that, on the finding that a moioty of the property 
belonged to the lessor’s brother, the plaintiff was 
entitled to only half the rent claimed. 

Kuppu Konan v, Thirugnana Sammandam Pillay, 8l 
M. 461, referred to. CITIMAMBAHA VELAR e VELU 
PILLAI 874 
- m Lease = Supersession by a 

fresh lease—Lalter lease void according to law— 

Revivor of rights under the original lease—Crant of 

a permanent lease by Uralan of a Devaswom—In- 

validity. ; 

Tho Uralan of a Devaswom is not at liberty to grant 
a permanent leasc of the temple properties. 

Mayandi Chettiar v. Chokalingam Pillay, 27 M, 291: 
l4 M. LL, J. 200; 8 C. W. N. 540; 381 L A. 83 (P. C), 
referred to. 

The aceeptance of a new lease by the parties 
daring the subsistence of a prior lease must be taken 
as indicating an implied surrender of the first lease. 
But if the subsequent lease is invalid according to 
law, such implied surrender must be deemed to have 
been cancelled and the rights of the parties under the 
original lease revived. If the first lease is valid, the 
tenant does not acquire a title by adverse possession 
in consequence of the subsequent invalid lease, 

Ramunni v. Kerala Varma Valiah Raja, 15 M. 166, 
Doe Dem Karl of Egremont v. Courtney, 11 Q. B. D. 
702 at p. 712; 17 L. J. Q B. 15L; 12 Jor. 454, re- 
ferred to. UHIRAKKAL KOVILAGATH v. SAIDAMADATIL 
AYAKOMBA, 1 M. W. N. 460; 8 M. L. T. 309 253 
ees ——Mamool wet — Water-cess 

paid to Government--Suit to recover the same from 

landlord. 

The plaintiff having paid water-cess claimed tho 
same from the defendant on tho ground that the 
defendant treated the land as mamool wet in the 
cowle he granted: Held, thatas the defendant did 
not authorise the plaintiff to take Government water 
on his responsibility, the plaintiff lad no cause of 
action. BESHAMA GARU v. PURUSHOTHAMA, 1 M. W. N. 
453; 8 M. L. T. 296 860 
~ Qabulyat, construction of — 

Rent, partly in money and partly in kind—Grant in 

perpetuity -Oral evidence, not admissible to vary 

terms of qabulyat—Huidence Act (I of 1872), s. 92. 

A gabulyat was granted in perpetuity, the rent was 
made payable partly in kind and partly in cash, and 
tho parties oxpressly provided thatif the rent pay- 
able in kind was not duly delivered, the tenant would 
be liable for a specified fixed sum; 

Held, that oralevidence was not admissible to prove 
that the tenant had agreed to pay the price of tho 
paddy at the curront market rate, and not at the rate 
ees in the gabulyat, upon failure to deliver it 
duly. 

Lakhatulla Sheikh v, Biswambhar Rai, 2 Ind. Cas. 
160; 6 Ind. Cas. 677, followed. 

Shohobut dli v, Abdul Ali, 3 O. W. N. 151, Akbar 
Ali v. Durga Kirpa, unreported, and Sheikh Isop v. 
Gopal Chandra Das, 14 ©. W. N. excii, distinguished. 
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Qabuliyat— Construction— 
Rent payable partly in cash and partly in kind — 
Mokarrari rent—Construction of documents—~Laler 
document not between parties, not to be referred to, to 
construe earlier document. 

Where the terms of a mokarrari qabuliyat clearly 
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point to, the fact that the rent is to be partly in 
money and partly in kind, the rent cannot be con- 
sidered as fixed if amount. In such a case the cash 
renb and the thea market value of the rent in kind 
should be considered as the rent payable by the 











tenant. Baneswar MUKHERJI v. UMESH CHANDRA, 37 

C. 626 5 875 

— Suit for rent by one of the 
joint landlords. 


When a landlord sues for the entire rent of a 
` building “but it-is found that he is entitled only to a 
share of the rent, the suit must be dismissed un- 
less his co-sharer landlords are made parties to it 
or an arrangement is proved between the land- 
lords and tho tenant that the latter should pay each 
landlord bis proportionate share of the entire rent. 
Nepal Chandra Ghose v. Mohendra Nath Roy, 31 ©. 
707, followed. Runpu Ram v. Ava Ram, 82 P. W. R. 
1910 ; 35I 


Terms of pattah—Levy of 
double assessment for encroachment on porambokes 
mol comprised in the holding. 

A patiah issued by a landlord to his tenant con- 
taining tho torms of the tonancy as regards a 
particular holding should not make provision for a 
case of trespass upon other land not included in the 
holding. 

The Court struck out aclause in the pattah providing 
for double assessment on porambokes encroached 
upon, which were not a part of the holding leased, 
RAYAPATI V. YERLGADA MALLKARAJUNA 























e ~ Unauthorised use of waler 
from landlord’s tank— Contract— Water cess, liability 
for—Liability for damages in the absence of contract. 
Ifa tenant uses water from his landlord’s tank 

for itrigating his land, without the permission of 
the landlord, the tenant, éven if there is no contract 
express or implicd, is liable in damages to the land- 
lord as a trespasser. In sucha case it is immaterial 
-that water was not sufficient for him to raise a crop. 
ZAMINDAR OF Nuzyip v, TADEPALLE JAGANNADHAM 











Woajib-ul-arz—Construction 
—Groves planted by tenant—Right to cut and sell 
timber, 

Where the Weajib-ul-arz of a villago recited that the 
cultivators who planted the groves had a right to cut 
the timber in any way they pleased: 

Held, that they had tho right also to sell the timber. 
MUHAMMAD TAKI v. SUANDAR 212 
Mulgeni lease — Enhance- 

ment of Government Revenue-~Whether landlord or 

tenant bound to pay enhanced assessment—Lquitable 
principle—Contribution~-Madras Revenue Recovery 

Act (II of 1864), s. 85-—~Duty of registered pattadar 
` to pay ussessment-—Contract—Registry of pattah in 

tenant’s name, 

By the terms of a mulgent lease the tenant was to 
pay a fixed rent to tho landlord and enjoy the lands, 
the landlord having the reversionary right. The 
parties did not contract as to how u sudden enhance- 
ment of Government revenue was to be mot by them 
or in what proportion. The Government suddenly 
enhanced the assessment ata re-settlement. In an 
action by plaintiff-landlord for enforcement of the 
increased reyenue by the tenant: 
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Held, that, though it was right on principle that 
the increase in assessment should be borne between 
the landlord and the tenant in proportion to tho 
benefit which each derives from the ind, still tho 
registered pattadar, i, e., the landholder was bound to 
pay the assessment however ib might fluctuate. 
Section 35 of the Madras Revenue Recovery Act (lI 
of 1864) exempts the tenant from the liability to pay 
the enhanced assessment. 

Babsheiti v. Venkatramana, 3 B. 154, Ranga v.' 
Suba Hegde, 4B. 4738 and 5. A. No. 3245 of 1997 of 
tle Madras High Court, approved in principle. . 

Nature of a mulyeni-tenure explained. 

Obiter, (Krishnaswamy Iyer, J., expressing no 
opinion): 
the pattah in the name of the tenant, convert the 
mulgenit-tenants into land-holders. VIDYAPURNA 
THIRTHASWAMI V. UGGANNU, 1 M. W. N. 383; 8 M. L. 


~ [19109 


T. 173; 20 M. L. J. 640 321 F. B. 

Lease. See LANDLORD AND TENANT; LESSOR ANU 
p : LESSEE. 

for agricultural purposes 864 


Occupancy hotding—Enhancement of rent, suit 
for —Lessee not party—Lessee not bound by enhance. 
ment decree. 

The lessee, under a zarpeshgi lease of an occupancy 
holding, was not made partytoa suit for enhance- 
ment of rent which had been brought by the Zamin- 
dar against the original tenaut: Held, that the lessee 
was not bound by the decree and was not liable to 
pay the enhanced rent., 

Vithal Narayan Kalgutkar v. His Highness Shriram 
Savant, 29 B. 897; 7 Bom. L. R. 318, referred to. 
BEHARI Lan v. SHIAM LAL 640 
—— — -Rule against perpetuilies—Patni right—Mer- 

ger in zemindari right—Corenant running with land 

— Personal Covenant. è 
~ A clause in a lease by which it is agreed that tho 
lease should-be forfeited in certain circumstances is 
not against tho rule regarding perpetuities. 

A patni right when purchased by thezemindar may 
merge inthe superior right. ` 

A covenant is said to run with the land when either 
the liability to perform it or the right to take advan- 
tage of it, passes to the assignee. 

A covenant in a patni lease of certain Chakran 
lands included ina patni mahal to the effect that if 
the rent of the parent patni fell into arrears or if that 
pitni became extinct then the patni of the Chakran 
lands should also become extinct, is a covenant which 
does not run with tho land, and the purchaser of the 
parent patni for arrears of rent does not get any right 
to the Chakran lands by virtue of the covenant in tho 
lease of those lands. Ganapa Dasi v. Apareas Bisay 
UHAND 46 
Kena Practitioners Act (XVIII of 

1879), S. 12—Mukiear found guilty of serious 

offence of rioting, whether fit to continue to be muktear 

—Offence not committed in relation to profession— 

True test—Going behind conviction, whether allowable, 

The Court will not hesitate to strike off the roll 
a practitioner who has been found guilty of a serious 
offence, cven though such offence has not been com- 
mitted in relation to his profession. 

In re Weare, (1893) 2 Q. B. 439; 62 L. J. Q. B. 596; 
69 L. T. 522; 58 J. P?6 and in re Rajendra Nath 
Mukherice, 26 I. A. 242; 22 A. 49; 3 © W. N. 786, 
relied on. . | ki 


The Government cannot, by registering . 


. 


p Vol. yu] 
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The test to be applied is, whether he is fit to con- 
tinue to be an officer of the Court, 
> In the matter of a High Court Vakil,1 M. W. N. 
959; 7 3L Te T. 427; 6 Ind. Cas. 310, In the matter of 
two Second (Irade Pleaders, 1 M. W. N. 168; 
8M. L. T. 22; 20 M. L. J. 500; 6 Ind. Cas. 313; 
In ve Blake, 8 EL & El 84; 30 L., J. Q. B. 32; 
6 Jur. (N. s.) 1242; 2 L. T, 429; In re Elton, 
13 T. L. R. 392 ; In re Cooper, 67 L., J. Q. B. 276 and 
In re Brounsall, 2 Cowper 829, referred to. 

Where twọ muktears were convicted under sec- 
tion 150 read withsection 144 of the Indian Penal 
Code and sentenced to a fineof Rs. 1,000 each, and 
proceedings were takenagainst them under section 12 
of the Legal Practitioners Act : 

Held, that it is nob open to them to go behind the 
conviction and to invite the High Court to examine 
the facts with a view to arrive at the conclusion that 
the conviction was in substanco erroneous. 

Beld, also, that, under the circumstances, the 
muktears have been convicted of a criminal offence 
which implies a defect of character so as to unfit 
them to be muktears. 

The High Court took a merciful view of the caso 
and suspended them from practice for three months. 
Kaul Prossnxo Bose, In re, 14 C. W. N. 1073 622 
Legal representative—suit by Hindu 

widow—Death of plaintiffi—Reversioner 97 
Legitimacy—Marriage after Iddat but before 

delivery 1022 
Lessor and Lessee—Lesses having notice of 

deed forming part of title of lessor Constructive 

notice of contents of deed 
re maeman Lease—Assignee of lease- 
hold interest-—Liability to pay rent after transfer 

of assignec’s interest—Privity of estate 198 

eins Subject of lease damaged 
by earthquake-—Liability of tenant fcr rent—Per- 
manently and substantially unfit for occupation 


Letters Patent (Mad.), S. 15—Diemissed 
with costs--No judgment—No appeal. 

Whore a single Judge simply dismissed a case 
with costs and it did not appear whether he did so on 
the merits, or whether he thought that in the exor- 
cise of his discretion, the case was one in which 
he was not inclined to interfere, the order is not 
a judgment under section 15 of the Ietters Patent 
and no appeal lies. Nartr Gounpan v. GURUNADA 
Gounpan, 1 M. W. N. 428; 8 M. L. T. 288 695 
Limitation—Agreement between two disciples 

of deceased Mohwnt—Possession given to one—~ 

Possession adverse to idol and disciple 240 
—— Attachment—Application for sale— 

Continuation of attachment 7 
Declaratory suib-— Bare declaration 
~- Cause of aution—Suit for recovery of ornaments 
-~—-Extinguishment of right 13 

Declaratory suit for partition — 
Omission of relief—Separate suit 284 
‘Decree—Conditional on payment of 
money—Execution—Three years from the date of 
decree 











_ Execution—Order of the Privy 
Council dismissing anappealfor want of prosecution 
—Affirmance of decree of thé Court below 

Execution of decree — Death of 

judgment-debtor—Substitution of heirs 
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Execution of deeree—Obdstruction 
placed in the way of execution—Time to run from 
the removal of the obstruction —Revival of previ- 
ous application for execution 
—- Hindu Law— Joint family— Manager 
—Discharge— Eldest member—Suit by eldest mem- 
ber after he attains majority 
—— Joint family property—Debt barred 
against father is barred against sons —~ Personal 
actions ~ Bar by limitation—Extinguishment—Prin. 
cipal and surety— (mission to sue principal within 
statutory period—Surety not discharged 
Money left with vendee for pay- 

ment to decree-holder not inconsistent with the 
continuance of charge 639 
—_ Permissive possessiou—Inam title- 














deeds 





Sale of holdiug—-Application to set 

aside sale on ground that holding was not trans- 

ferable—Want of judgment-debtor’s knowlege of 

the order for sale 

Stay of proceedings while estato 
declared encumbered— Rent decree 787 

wawan Suit by agent appointed under 
power of attorney for recovery of money spent by 
him in the course of agency 399 














Suit for cancellation of sale on the 
ground of fraud 

Suit for compensation for loss on 
account of uulawful-detention of sale certificate 











suit for distributive share of pro- 
perty of intestate—Order for letters of administra- 
tion~ Commencement of limitation 704 
——Suit for refund of assessmont levied 
by proceedings under the Act—Prayer for declara., 
tion and injunction, whether cffects limitation 














Suit for removal of idols to their 
new temple 475 
— Order setting aside a sale in execu. 
tion—fSuit to set aside an order of Civil Court 
503 
Transfer of decreo to Collector for 
execution—Hxemption—Court of Wards Act (Mad. 
Tof 1902), s. 47 
Adverse possessivw-—Possession grant- 
ed for doing prohit service-—Cessation of prohit service 

— Whether renders possession adverse. 

Where the defondant was lot into possession of the 
suit land on condition of his doing prohit service, 
andthe defondant pleaded that he ceased to perform 
prohit service from a period prior to 12 years before 
the institution of the suit: 

Held, that the mere cessation of service was not 
sufficient to make defendant’s possession adverse. 

Komargowda v. Bhimaji, 23 B. 602, referred to. 
NARAYANASAMI AIYER v. VATHIAR RAMA AIYER, 1 M. 
W, N. 472; 8 M. L. T. 280 252 
oe ‘Alienation of immovable property by 
a minors predecessor to one who was afterwards ap- 
pointed guardian—Suit by minor's gnardian—Suit by 
minor to recover that poperty—Cause of action-— 
Onus on plaintiff of proving suit is within Limitation 
oe Act (XV of 1877), s. 7, Sch. II, arts. 142, 

















The cause of action fora suit by a ward to recover 
his property, whether movable or immovable, 
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misappropriated or alienated by the guardian, arises 
from the date of the guardian’s removal. But where 
immovable property has already been alienated and 
parted with by the ward's predecessor-in-title, the suit 

. to recover il by ward on his succession on the ground 
of invalidity of the alienation is governed by 12 ycars’ 
rule of limitation and the right to sue accrues from 
the date of alienoo’s possession, whether article 142 
or L4tof Act XV of 1877 applies. 

One causo of action cannot come into existence by 
instalments on different dates. 

Musammat Fazal Nishan v. Muhammadji, 33 P. R. 
1897, referred to. 

It is generally for the plaintiff to show that his 
suit is not barred by limitation. So where a person 
after attaining majority sues to recover his property 
in the hands of his guardian orothor person for which 
cause of action had arisen during his minority, he is 
bound to prove that the suit is within three years’ 
limit allowed by section 7 ofthe Limitation Act, 
MUSAINA v. SAHIB NUR, 86 P. W. R. 1910 505 

Declaratory suit—Defendant claim. 
ing partition according to the shares of the parties 
entered in 1891—Fresh invasion of right—Fresh 
cause of action —Limitation det (XV of 1877), Sch. 

If, articles 96 and 120. 

As a matter of Law a person is entitled to pass by 
an invasion of wright to property, and is not, by his 
forbearance, debarred from a future snit for a future 
invasion. $ 

In 1882 plaintifs and defendants were recorded 
owners of their joint holding in the proportion of 
3/7ths and 47ths shares respectively. In 1835-89, for 

-some uukvown reason, plaintiffs were recorded ns 
owners of jrd. In 1891, one of the co-sharers com- 
plained against the correctness of the entry but with. 
out success. É 

The incorrect entry was repeated jin the present 
settlement. In 1906 defendant applied fo. partition 
on the strongth of the entry of 1891 and plaintiffs 
sued to obtain a declaration that they were entitled 
‘to 3{7ths share as recorded in 1892: 

Hel, that the plaintiffs’ suit was within time and 
was governed by article 120 andnot by article 96 
of the Indian Limitation Act, XV of 1877, aud that a 
fresh cause of action accrued to them in 1908. 

Hakim Singh v. Waryaman, 140 P. R. 1907, 187 P. 
W., R. 1907; Elahi Bakhsh v. Harnim Singh, A, W. N. 
(1898), p. 215, followed. 

Natha Singh v. Sadiy Ali, 20 P. R. 1900; 109P, 
L. R. 1990; Akbar Khan v. Turabun; A. W. N. 1993 
p. 252; 5 A L. J. 637; 4 M. L. T. 4t 31A. 9; 1 lul 
Cas, 557, distinguished. KHEM SINGH v. KESAR KINGII 
88 P. W. R. 1910; 112 P, L. R. 1910 528 

Mortgage—Redemption —Transfer by 

mortgagee to third person—Mortyayor and his descen. 
dants not taking steps to protect their interest —Limit- 

ation Act (XV of 1877), Sch. L, art. 134, 

S mortgaged a house to H. and some years after, 
M sued H to recover it on the ground that it belonged 
to M; then H and M compromised aud H gave the 
house to M on receiving a certain sum of money, 
Shortly after this M transferred the house to N who 
built upon it. Thirty-two years after this, the descon- 
dants of S claimed to redeom the house: 

Held, that: 

1, the inference from the above circumstances 
was that M, was its owner; 
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2. that M. did not take possession of tho house as 
mortgagee but as owner; and 

3. that M. began to hold the property adversely to 
all the world from the date of taking possession. Hira 
Sivan v, Buacat Sinan, 93 P. Wy R. 1910 708 
—— Open and current account, ichat is = 

Reciprocal demands —Limitation Act (IX of 1908), 

Sech. IL, art. 85. 

Itisau open, mutual and current account with 
reciprocal demands where ono party supplies the 
other with capital by hundis and the latter in turn 
supplies the former with goods and therg is sometimes 
a balance against the one and sometimes against 
the other. A formal balanco struck within threo 
years from the close of such an account is a 
balance contemplated by art. 85 of the Limitation Act 
XV of 1877, The fact that tho parties used to 
ascertain evory year a balance in order to see how the 
accounts stood between them is immaterial and does 

-not alter the nature of the account. 

Narain Das Hemraj v. Vissan Das Hemraj, 6 B. 
134, followed. Imgar Lat v. Lat Crann, 99 P. W.R, 
1910; 75 P. R. 1910; 124 P. L. R. 1910 715 

———Punjab Tamitation Act (I of 1909) ~ 

Alienation by the last male owner—Suit for possession 

by collaterals after widow's death. 

One B gifted some land to the defendants in 183]. 
Mutation was effected in 1883. B., died in 1836, 
leaving him surviving a widow and plaintiffs, his 
collaterals. The widow died 7 months before the 
institution of suit by plaintiffs for possession of she 
gifted land: ; 

Held, that tho suit was not governed by the pro- 
visions of the Punjab Limitation Act (Iof 1900). 

Miran Bykhsh v. Ahmad, 145 P. R. 1907, followed, 

Khiali Ram v. Gulab Khan, 70 P. W. R. 1908, dis- 
tinguished. Sounxv v. Lapua, 62 P. R. 1910; 98 P. W. 
R. 1910; 111 P. L. R. 1910 476 
—— Punjab Loans Limitation At (I of 

1904), art. 57— Deposit? , meaning of. 

On 31st March 1902, one M sold property to G for 
a part of debt due to plaintif. G undertook to pay 
tho said debt to plaintiff who agreed to look to 
G for it, On J8th February 1903, plaintiff sued G's 
widow for the sum. Defendant pleaded that theo 
money having been left with G. asa deposit, the suit 
was time-barred: 

Meld, that the suit was within timo, 

Jt wasa suit for money payable for moacy leni 
aul article 57 of the Limitation Act, read to. 
gether with tho Punjab Act Lof 1904, applied. Tho 
tost, whether thore was a deposit, is whether M 
remained liable to plaintiff, and so retained somo sort 
of dominion over the purchaso-money in G's hands, 
It boing not so, tho case was ono of merely transfer 
froni ona person to another of liability for debs, and 
nob of deposit. Usna v. DELBAGH Rar, 59 P. R. 1910; 
101 P. W. R. 1910; 103 P. L. R, 1910 457 
—-Suit for possession against defendant 

as trespasser—Beng tl Tenansy Asb- (VIII of 1895), 

Sch, II, art. 1. 

Whore the suit has been brougut by the plaintiff 
torecover possession from defendant as a tres- 
passer who is in possession of the lands in suit without 
any title, the provisions of the Bengal Tenancy Act 
have no application to the suit and the suitis uot 
barred by art. 1 of Schedule ILL of the Bengal 
Tenancy Act. Propyot KUMAR TAGORR v, MAHONED 
HUSSAIN i 8G 
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Limitation Act (XV of 1877), applicabili. 
ty of 982 








—_—— SS., 5, 7—Application for 
“cawe to appeal in forma panperis-—Delay—Minor 
applicant—Probate Not conclusive as to title, 

An appeal was filedin the form of an applica- 
tion for leave to appeal in forma pauperis. The 
application was beyond time, and the appellant, a 
minor, by his guardian prayed that the delay might 
bo excused. This prayer was allowed on the ground 
that the applicant being a minor, section 7 of the 
Limitation Act*of 1877 applied, and the case was 
governed by the principle of the Privy Conncil ruling 
in Musammat Phovlbas Koonwar v, Lala Jogeshwar 
Sahay, 31. A. 7 at p. 25 ; 25 W. R. 295: 1 0. 225. 
Leave to appeal in forma pauperis was also granted. 

Atthe hearing tho respondent objected that an 
application for permission to appeal in forma pau- 
peris must be treated as an appeal, and that sec- 
tion 5, and not section 7 of the Limitation Act applied 
to the case: 

Held, that whether the application be treated as 
falling under section 5, or under section 7, the re- 
sult would be the same. If it fell under section 5 
and was anappeal, as contended, then, under the 
second paragraph of that seotion, which applied to 
appeals, the Court had jurisdiction to exense delay. 
If, on the other hand, it fell under section 7 of” 
the Limitation Act, it was clearly within time and 


` tbere was no need of excusing delay, because the 


section provides thata minor could apply even after 
he had attained the age of majority but within a 
period prescribed: 

Probate is only conclusive as to the appoint- 
ment of executors and the validity and the con- 
tents of the Will. On the application for pro- 
bate, it is not the province of the Court to go into 
the question of title with reference to the property 
of which the Will purports to dispose, or the validity 
of such disposition. 

Hormusji Narroji v. Bai Dhanbaiji Jamsetji, 12 B, 
164, Barot Purshotam Kalu v. Bai Muli, 18 B. 749, re- 
ferred to. CHINTAMAN VYANKATRAO t. RAMCHANDRA 
VYANKATRAO, 12 Box. L. R 694 
— S 7 505 
———— §. 7—Application by minor 
to appeal in forma pauperis 944 
——— ——— S. 8, Sch. Il, art. 179 

—Limitation Act (IX of 1908), s. 7-~Minor decree- 

holders—Civil Procedure Code (Act XIV of 1882), 

s. 231—Discharge by one decree-halder ~A pplication 

by representative of one of joint deeree-holders takes 

effect in favour of all. 

During the minority of two Iindn females, K and 
T, a decree was passed in their favour, An appli- 
cation for execution of the decree was made in 1908, 
when K. was 27 and T 21 years of age, After the 
death of the appointed guardian of the minors, R, 
his brother, had in 190-4, 1905, 1906, presented differ- 
ent darkhasts in execution of the decree, purporting 
to act as guardian of both the decree-holders. 

Ib was contendeil on behalf of the judgment-debtor: 
(1) That the present application was time-barred, bo- 
cause under section 8 of the Limitation Act of 1877, or, 
at all events under section 7 of the Limitution Act of 
1908, K could, from the tim@of her attainment of 
majority, make an application under section 231 of 
the Code of Civil Procedure of 1882, and give a good 
discharge tothe judgment-debtor in respect of the 
judgmeni-debt. 
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(2) That K having been major at the time of the 
provious darkhasts, the execution of the decree must 
be barred ag regards her: 

Held, that the application was not barred by time 
The contention under section 8 of the Limitation Act 
1877, and section 7 of the Limitation Act of 1908 
was inconsistent with the decisions in Govind Ram y, 
Tatia, 20 B. 383, and Zamir Hasan v. Sundar, 22 A, 
199, and the applicability of those cases had not 
ceased owing to any change in the words of section 
7 of the Limitation Act of 1908. 

Held, also, that by reason of the explanation of 
article 179 of the Limitation Act of 1877, an appli- 
cation made by a representative of one of joint 
decree-holders takes effect in favour of all, MUL- 
CHAND t. Kesari Kivreeuasnp, 12 Box. L. R. 682 

93 
eG; 135. Sehi lirata 

178, 179—LEvecution of deeree—Whether s 15 

applicable to applications for eatin W hethes art, 

178 applies to execution of deces —Limitatinn alt 

(IX of 1909), s. 15, change in the law made by. 

The rule embodied in section 15 of the Limitation 
Act, 1877, was limited in its application to suits, and 
could not be extended to applications for execution of 
decrees, and it was not open tothe Court to 
the principle deduciblo from it to applieatior 
execution of decrees, 

But where there had been a previous application 
for execution followed by an injunction or prohibitory 
order, the subsequent application for execution eould 
be treated as one in revival of the previous application 

Section 15 of the Limitation Act of 1908, however, 
has been so framed as to be applicable not only in 
suits but also to applications for execution of dec 

Art, 178 of tho Limitation Act is applicable only to 
applications for which no period of limitation is pro- 
vided elsewhere in tho schedule to the Aet, and js 
clearly inapplicable to applieations for execution of 


apply 
18 for 


PELS. 


decrees to which art. 179 is applicable. Axrny,4 
Ratan v. PRRO Natit 886 





= S. 19 — Acknowledgment 
after extinguishment of right 134 
sata, — Se 20, pplication of~— Suit 
for recovery of a debt ov leguey -Buit for possession of 

property. i 

The first part of section 20 of the Limitation Act 
applies only to suits for the recovery of a debt or 
legacy and does not apply to a suit for possession of 
property. Nor doos the second part of the section 
apply to a suit for possession. KANHAYA Bakusnu 
PANDE v, BERONANDAN Sinau, 13 0. C. 179 567 
S. 20, cl. (1) — Payment af 
interest as such—-Puyment without intimation that 

it is for tnterest—Saving of limitation 

When the defendant had at different times made 
payments to the plaintiff, who was his creditor, in 
reduction of the general balance of account against 
him, but without intimatingthat any of such pay- 
ments was to be appropriated in satisfaction of 
the interest due on his debt: Held, that there had 
beon no payment of interest as such by the defendant 
so as to bring the case within clause 1 of section 29 
of the Limitation Act, 1877. 

Hanmantmal Motichand v. Rambubai, 8 B. 198 and 
Santishwar Mahanta v. Kanta Mahanta, 35 C. 813 
followed. MANESAWAR PANDA © BAIDYA Natit Jana 7 
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- —— S. 26 813 
-—— mn S.  28—-Extinguishment of 
right 


Sch. II, art. 120 60 

= Art, [3—Snit to set aside 
order of Civil Court 503 
—- arts. 36 and 49—Suwit 
for compensation for unlawful detention of plaintif?s 
money. 
A suit for compensation for the Court having 
- unlawfully detained the plaintifi’s specific mov- 
able property, to wit, a deposit of a certainsum of 
money, owing to the wrongful act of the defendant, is 
governed byArticle 49and not byArticle 36 of Schedule 
JI of the Limitation Act, 1877, Tuna Ram MARWARI 
v. MORI Lan MARWARI 


——-_—— arts. 36, 98 — “General 
estate’—Joint family property—Debt barred against 
father is barred against sons— Personal actions—Bar 
by limitation —Latinguishment-~Principal and debtor 
—~Omission to sue principal within statutory period 
—Surety not discharged—Contract Act (IX of 1872), 
s. 134. 

The joint family property of the father and sons, 
which passes by survivorship to the sons on the 
death of the father, does notform the general estate 
of the decensed father within the meaning of article 
08, Schedule TI of the Limitation Act, 1877. 

The sons are not liable to pay a debt of the father 
which was barred against him. 

Where the suit in respect of a claim against the 
father is barred under article 36, no sunit in respect 
thereof lies agninst the sons. 

Srinivasa Ayyangar v. Municipal Council of Aarur, 
22 M 342, relied upon. 

Whenever personal actions are barred, the rights 
themselves are not extinguished. 

A right to receive payment ofa debt does subsist 
even after the remedy by action has been barred. 

Mohesh Lal v. Busunt. Kumaree, 6 O. 340;7C. L. R. 
121; Ananda Kishore Dass Bakshi v. Ananda Kishore 
Bose, 14 0. 50; Valia Tamburatti v. Vira Rayan, 1 M. 
228, relied upon. 

The omission of the creditor to suo the principal 
debtor within the statutory period of limitation does 
not discharge the snrety. 

Carter v. White, (1883) 25 Ch. D. 666 at p. 672; 
54 L J. Ch. 188; 50 L. T. 670; 82 W. R. 692; Hazari- 
mal v. Krishnarav, 5 B. 647; Sankana Kalana v. 
Virupakshapa Ganashapa, 7 B. 146; Kristo Kishori 
Choudrain v. Radha Momun Munshi, 12 ©. 880, 
followed. 

Ranjit Singh v. Naubat, 24 A. 504, dissented from. 
SUBRANANIA AIYAR V. GOPATA AIYAR, 20 M. L. J. 633; 
33 M. 308; 8 M. L. T. 321 898 
—— art, 49—Snit for compen- 
sation for unlawful detention of plaintifi’s money 
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——— amana arts. 49, 120—Idol—suit 
for vemoral of idols to their new temple from defen- 
dant’s temple, whether a swit for movable property. 


The old temple of the idols of plaintiffs having been . 


blown down by a storm, they wero placed in the 
templo of the defendant. Then the shebait-plain- 
tiffs re-built the templo and wanted to bring the 
idols to it. They were opposed by the defendant. 
Thereupon this suit was brought with the prayer that 
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tho idols may be taken out of the temple of the defen- 
dant and placed in their own new temple soas tode 
inthe custody of the shebait plaintiffs: 

Held, that article 49 of Schedule II of the Limit- 
ation Act, 1877, was not applienble to the suit which 
was not a suit for movable property, that article 
120 would apply as it was a suit for which 
no provision has been mado in the Limitation Act, 
and that the period would run from the time 
when obstruction was made by *the defendant 
to the worship of the idols being continued by the 
shebait-plaintifis, Batı Panna v. Janu MONY SANTRA 


4 
e—a Sch. I], arts. 61, 83 
399 


e—a art. 95 60 
ee ALE. GG Fresh invasion of 
right 8 


ere ————e—— 





art, 98—Concral estate 
89 








art. I 13—Snit for posses- 

sion by mortgageo 46 
—_—-— art. 116 399 
~ arts. 118, 141 —Suit jor 


’ possession— Declaration that adoption is invalid. 

Where the relief sought in a suit is the re- 
covery of possession and nob merely a declaration 
that a certain adoption is invalid, the provisions of 
article 118 of Schedule II of the Limitation Act, 1877, 
do not apply, but article 141 applies and the period of 
limitation is 12 years. iii 

Jagadamba Chowdhrain v. Dakhina Mohun, 13 I. 
A. 84; 13 C. 808; Srinivasa Murar y. Hanmant 
Chavdo Deshpande, 24 RB. 260 and Thakur Tir- 
bhuwan Bahadur Singh v. Raja Rameshwar Bakhsh 
Singh, 33 1. A. 156 ; 10C. W. N. 1065; 8 Bom. L. R. 
722; 16 M.L. J. 440; 3 A. L. J. 695; 4 C. L. J. 405; 1 
M. L. T. 265; 90. ©. 377; 28 A. 727, distinguished. 

Velaga Mangamma, v. Bandlamudi Veerayya, 30 M. 
808 ;2 M. L. T. 178; 17 M. L. J. 182; Jagannath 
Pershad Gupta v. Ranjit Singh, 25 C, 854; Ram 
Chandra Mukerjee v. Ranjit Singh, 27 O. 242 (at p. 














254); 4 C. W. N. 403, relied upon, BHAGABAT PER- 

SHAD v. MURARI Lan 42 

—— art. 120 399 

m — am aana a art, 120 60, 475 
—— AYE, 








120—Fresh invasion 
of right 5 
~~ art, 120—Suit to set aside 

order of Civil Court _ 503 
— arts, 120, 123-—-Suit for 

distributive share of property of intestate—Order for. 

letters of administration—Commencement of limit- 
ation. : 

The plaintiff sued the defendant for her dis- 
tributive share of the property of her intestate de- 
ceased husband. ‘The defendant applied for letters 
of administration to the estate of the deceased and 
obtained the order upon contest on January 22, 1902. 
The suit was brought within six years from that date: 

Held, that either article 128 or 120 of the Limitation 
Act, 1877, applied to the case arid that the suit was 
within time; that gintil the contest as to the right 
to obtain letters of administration was determined, 
the person entitled to represent the estate was un- 
known, and that time began to run at the earliest from - 
the date of the judgment directing the issue of the 
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letters of administration to defendant, 

KAN v. SITARA BEGUM : 

——— —*#— Sch. II, art. 123—Suit for 

distribnted share of assets of intestate 704 

———- art, 134 - 708 

— art. 134, applicability of— 
Mortgagor and mortgagee-—Auction purchaser, whether 
can acquire absolute interest from mortgagee. 

Article 184 of the second Schedule of the Limitation 
Act, 1877, doesnot apply to cases of forced sales in 
execution of decrees, 

Sheonath Singhv. Mahipal Singh, A.W. N. (1905) 
56,2 A. L. J. 284, Ahmad Kutti v. Raman Nam- 


Fayaz ALI 
704 














budi, 25 M. 99; 11 M. L, J. 328, followed. Paras 
Ram v, LALMAN - 570 
——— art, 135 646 

















— art. I41—Suit for posses- 
sion against adopted son 427 
arts. 142,144 505 
——-——art. 173A 258,625 
maan art. 178, whether appli- 

cable to execution of decrees 886 


———— art. 178--Execution of 
decree—Obstruction placed in the way of euecution— 
Timeto run from the removal of the obstruction—Re- 
vival of previous application for execution—Limit- 
ation. 




















A decree-holder made an application for execu- 
tion of his decree on 31st of March, 1905, and 
attached certain property. The judgment-debtor 
ebjected that the property sought to be attached was 
not liable to attachment. The objection, however, was 
rejected finally by the High Court on 11th of March 
1907. The deeree-holder then made a second applica- 
tion on the 16th of June 1909, for execution by 
attachment and sale of the same property: 


. Held, that the second application was not time- 


barred. Tt was really, though not in form, an applica- . 


tion to revive the first application. 

| Qamaruddin Ahmad v. Jwahir Lal, 27 A. 334, 
7 Bom. L. R. 483; 1 ©. L. J. 381; 15 M. L. J. 288; 9 ©. 
W. N. 601; 2 A. L. J. 397, Narayan v. Sono, 24 B. 
345, Raghunath Sahai Singh v. Lalji Singh, 23 O. 
397, Suppa Reddiar v. Avudai Ammal, 28 M. 50 
(F. B.), followed. Atı Husas v. Rarrren-tan 7O07 


arts. 178, I180—Erecu- 
tion —Order of the Privy Council dismissing an appeal 
for want of prosecution—Afirmance of decree af the 

Court below—Limitation—- Civil Procedure Code (Act 

XIV of 1882), s. 696—Tvansfer of Property Act (IT 

of 1882), s. 89—Application for an order absolute— 

Application for execution. 

An order of the Privy Council dismissing an appeal 
for want of prosecution is an ordor affirming the 
decree of the Court below within the meaning of 
section 596 of the Code of Civil Procedure, 19392, and 
an application for execution of that order is governed 
by twelve years’ limitation as provided for in article 
180 of the second Schedule of the Limitation Act, 1877. 

Pitts v. La Fontain, (1881) 6 A. ©. 482; 50 L. J. P. 
C. 8;48 L. T. 519; Lachman Persad Singh v. Kishan 
Proshad Singh, BO. 218; 10 C. LOR. 425, Bani Rai v. 
Ram Lakhan, 20 A. 367, Tassadug Rasul Khan v. Kashi 
Ram, 5 Bom. L. R. 100; 30 L.A, 35, 25 A. 109; referred 
to and followed. 
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Bipro Dass Gossain v, Chander Seeker Bhuttacharjee, 
TW, BR. 521; B. L. R. Supp. Vol, 718; 2 Ind. Jur. 
(N. 8.) 248, distinguished. 

An application for an order absolnte for sale under 
section 89 of the Transfer of Property Act is an 
application in excention, 

Oudh Bihari Lal v. Nageshar Lal, 18 A. 278, 








followed. ABDUL MASIN v, JAWAHIR Lat, TA. L. J. 
1001 926 F. B. 
———- art. 179 886, 939 


Meese 








art. 179 (4)—Step.in-aid 
of evecution— Application — Starting point of limit- 
ation. 

Under art. 179 (4) the period starts with the 
application to the Court to take a step-in-aid of 
execution and if the application is in accordance with 
Jaw and is to move the Court to take some step-in- 
aid of execution, it makes no difference whether the 
Court does or does not take the step demanded. Vana 
SUBRAMANIA PILLAI v, SANKARA SUABBU NAIDU, 8 M. 
L. T. 235; 1 M. W. N. 718 859 
— art, IB8B0—0Order of Privy 
Council dismissing an appeal for want of prosecnu- 
tion 


926 
————— (IX of 1908), applicability 
982 


of 
———— S. 7 939 


————- Ss 14—*"Prosecuting another 
cicil proceeding” —Infructuous appeal—Period taken 
in getting certified copy of judgment. 

A person may be said to have been “prosecuting 
another civil proceeding” within the meaning of 
section 14, sub-section (2) of the Limitation Act duri ng 
the period when he was taking the indispensable 
preparatory steps in Court for the institution of the 
appeal which ultimately proved infructuous, 

Therefore, when a person has applied for a copy of 
the judgment and decree or order in order to enable 
him to prefer an appeal against that order, he may 
be deemed to have been “prosecuting a civil pro- 
ceeding” at least during the period occupied in the 
preparation of the certified copies. 

Lucki Narain Mitter v. Khettropal Singh Roy, 20 W, 
R. 380; 13 B. L. R. 146; 24 W. R. 207, relied upon. 
LAKSHIRAM MANDAT v. SONATUN BASAR J75 
ae S. 19—Acknowledgment of 
liability—Receipt by the maistry who is authorised to 

grant receipts, 

A receipt acknowledging delivery of goods and 
granted by a maistry having authority to grant tho 
same is an acknowledgment of liability. 

Kadiri Pakirappa v. Manki Husan Sahib, 19 M. L.J. 
650; 6 M. L. T. 156; 3 Ind. Oas. 19, followed. NATHA. 
MURI v. BALASUBRAMANIAN Iver, 8 M. L. T. 199 797 
——-—— Sch. I, art. 10 295 














i 











—— - arts. 48 and 49— sut 
Jor compensation for loss—Unlawful detention of shave 
certificates-—Fall in value—Demand and refusal, 
Plaintiff bought five shares of a certain Spinning and 
Weaving Company from C, who directed defendant 
his own transferor, to transfer thom to the plaintiff. 
A receipt for the shares was given by defendant to 
plaintiff, who signed the receipt and gave it back to 
the defendant in order that the defendant should vet 
the share certificates from the Company and make 
them over to the plaintiff. The defendant got the 
share certificates from the Company, and retained 


1688 


Limitation Act—(1903)—coneld. 


them in his own custody, Plaintiff, howover, gave 
notice to defendant demanding delivery, which was 
yefused on some plea of right, but was subsequently 
obtained on a criminal prosecution. 

By that time, the shares had fallen in tho market, 
and a suit was brought for compensation for the loss 
suffered by the plaintiff in consequenco of the fall in 
value: 

Held, that article 49 of the Limitation Act (IX of 
1908) governed the caso and that time began to rin 
from the dato of the defendant's refusal. ‘The defen- 
dant’s detention of the share certificates did not 
become unlawful until a demand and refusal had 
occurred. 

Article 48 of the Limitation Act deals only with 
specific movable property which falls under one of 
two classes, namely, (1) such property as has been 
lost and (2) such property as has been acquired, (a) 
by theft, (b) by dishonest misappropriation, or (e) by 
conversion, No other kind of movable property is 
affected by this article. Magan Lat v. Tuakurpas 
VNGRIJBHUKHANDAS, 12 Bow. L. R, 518 











mn — art. 49 447 
as ae art. 85 715 
hoe art. 182—Deposit of diet 


money or process fee-—Step-in-aid-of execution—Limit- 

ation. 

Mere deposit into Court of the process fee or the 
diet money cannot be held to be an application-to the 
Court to take a step in aid of execution within the 
meaning of article 182 of the Limitation Act. 

Thakur Ram v. Katwaru Ram, 22 A. 358, Sheo Prasad 
v. Inder Bahadur Singh, 30 A. 179; A. W. N. (1908) 
4,5 A.L. J. 258, Maluk Chand Ratan Chand v. 
Bechar Nath, 25 B. 639; 3 Bom. L. R. 275, followed, 
BHAWANI PRASHAD V. IFTIKHAR HUSAIN 759 


Lis pendenS—Payment of money during mort- 
gage suit~-Keeping alive earlier mortgage 473 


Madras Act (VII of 1865) s. I 402 


Eee City Municipal Act_ (Mad. 
IH of 1904), ss. 125, 172, 177, 188 
—Profession tax— Prosecution for fuilure to pay pro- 
fession tav—-Omission by the person taxed, to appeal 
to the President and two Commissioners—Finalicy of 
the order determining the assessment—Right of the 
assessee to plea non-exercise of the profession as a 
defence to the prosecution. - 

Section 172 of Madras Act, IIT of 1904, should not 
be so read as to limit the complaints and tho appli- 
cations for revision only to the question of classification. 
‘he meaning of the section is that all complaints 
against any tax or toll leviable under Part IV and all 
applications for revision of classification in respect 
of any such tax or toll are cognisable by the Presi- 
dent and two Commissioners. 

Nor is the provision as to finality in section 177 
restricted to the question of classification, but applies 
also to all taxes imposed. 

A person failing to appeal or apply for revision 
of the tax imposed on him to the President and two 
Commissioners, as provided for by the Act, after 
service of notice, cannot plead non-exercise of the 
profession as a defence cither to a distress under 
section 180 or a saib under clause (1) of section 188 
or a prosecution under soction 125 or the second 
clause of semion 188, 
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The observations of Muttusamy Iyer, J., in Davies 
v. President of the Municipal Corporation, 14 M. 140, 
dissented from. ' e ° 

Municipal Council, Cocanada v. Standard Life 
Assurance Co, 24 M. 205, distinguished, VEERARA- 
GHAVULU, Zn re, LM. W. N. 513;8 M. L. T, 305; 20 


M. L. J. 773 743 
—— SS. 172, 177, re 


——-~ Court of Wards, Act (1 of 
1902), S. 47 . 860 


———-—— Estates Land Act (lof 1908) 
—Suit to enforce pattah—Powers of a Revenue Court 
-—Jurisdiction. ` 

. Tenants are entitled to ask for a pattah unless tho 
exchange of pattah and muchilka has been dispensed 
with. 

All the questions that may arise, on the footing of 
the plaintiffs’ tenancy, in a suit to enforce the grant 
of pattah, may be dealt with by the Revenue Court so 
far as they may be necessary to determine the terms 
of the pattah. POLEMERA THAMMU ¢. Gopey OHITTI, 
l1 M. W. N. 431; 8 M. L. T. 287 
——-~—— S, 3 (7)--Final decree 

20 




















S. 6—Retrospective effect 
—Passing of Act during pendency of appeal 
= a Se Gas amended by Madras 

Act IV of 1909, effect of --Occupancy tenants— Decree 

for possession in landlord’s favour prior to the passing 

of the Act—Suit to enforce right to possession by 
tandlord—Power of Appellate Court to enforce 
tenants rights —Civil Procedure Code (Act F of 

1908), O. XLI, R. 33. 

Section 6 of Madras Act I of 1908, as amended by 
Madras Act IV of 1909, confers on tenants in posses- 
sion of ryoti lands at the passing of the Act perma- 
nent rights of ocenpancy. Such rights are not affect- 
ed by any decree for possession passed in the land- 
Jord’s favour prior to the passing of the Act. 

In an action by the landlord to oust the tenant, it 
is not necessary to turn the tenant with right of oceu- 
pancy out of possession and refer him to a fresh suit 
but under Order XLI, Rule 33, of the Ciyil Procedure 
Codo (Act V of 1903), the defendant’s claim can be 
enforced and tho plaintiff's suit dismissed oven in 
second appeal. Govinpa PARAMA GURUVU v. BOTHASI 
Danpast PRADHANU, 20 M. L, J. 528; 1 M. W. N. 331; 
8 M. L. T. 135 74 
—— High Court Rules, Original 

Side, R. 47 267 
———— Local Boards Act (V of 1884), 

S. 76 —Lery of local cess—Liability of the Toral 

Board —iction against Collector. 

A District Board is not liable to a suit for refund of 
money levied under the Local Boards Act on account 
of cess by the Collector in excess of his statutory 
authority. 

Harischandra Devu v. President, District Board of 
Ganjam, 24 M. 114, followed. 

The liability is one which sounds in tort and the 
money levied is only a measure of the damages 
sustained; conseqnently the doer of the act charged 
is liable, although eircumstances may- exist to make 
somebody else liable also as master or principal. 
CHINNASAME CHETTIAR v Tae COLLECTOR OF SALEM, 
8 M. L. T. 201; 1 M, W, N., 623; 20 M. L J. 771 799 





Yel. VII 
Madras Irrigation Rules, Rules 2, 3 


“Full water-rate,? meaning of. 

Thé words “Full water-rate” in rule 2 mean full 
water-rato in respect of wet cultivation and not full 
watog-rate in respect of thd crop actually raised, wet 
or dry as the enfe may bè. “Pall” means something 
different from “whole”, SECRETARY or STATE t, SUBBA 
Row, 8 M. L. T. 58; 1 M, W. N, 120 266 


—-—— Rent Recovery Act (Mad. VIII 
OF 1865) —TLandlord and Tenunt—Transfer of 
tenants halding—Distraint of transferor’s goods after 
transfer—lbsence of notice of transfer to the landlord 
-= Legality of distraint—English and Indian Law 
Liability of tenant entitled to the holding at the cum- 
mencement of the Fasli. 

A valid transfer of his holding by a tenant, in the 
absence of circumstances creating an estoppel against 
him, puts an end to the tenancy withont notico to the 
landlord, and the tenant does not, after the transfer, 
continue to be liable for future rent. But if the 

„transferor tenant was entitlod to the holding at the 
commencement of the Fasli ho is bound to pay the 
rent for the Fasli and proceedings may be instituted 
against him under the Rent Recovery Act, notwith- 
standing that ho transferred the holding later in the 
Fasli and that the payments were to be made on 
different dates subsequently, A distraint of the 
trausferor’s cattle for rent duo for that Fasli is legal, 

The English Common Law as to distraint is not 
applicable to proceedings under the Rent Recovery 
Act, 1865. In India there is no right to distrain 
under the Transfer of Property Act, and where ip 
exists under the Rent Law there is no limitation ns to 
the situation of the goods. 

William v, Stiren, 9 Q. B.D. 14; 15 L. J. Q. B. 321; 
10 Jur. 804, Staceley v. Alcock, 16 Q. B. DÐ. 636; 20 
L. J.Q. B. 820; 15 Jur. 628, referred to. RAMASAWNY 
IYENGAR v. BHANMOOGAM Pinnay, 1 M. W. N. 357; 20 
M. L. J. 739; 8 M. L. T. 365 


—-—- Revenue Recovery Act (Il of 
1864), Sa I— Tenant under Zamindar, whether a 
land-holder—Holder of land. 

A Zamindari tenant who used Government water 
for irrigation without permission is liable to pay the 
differential water-rate to Covernment, and he is a 
land-holder within the definition of section 1 of Act 
IL of 1864, r 

Subbramania Chetly v. Mahalingasami Sivan, 33 M, 
4l; 19 M. L. J. 627; 3 Ind, Cas, 624, 6 M. L. T. 198, 
distinguished, NYNAPPAN SERVAL v. SECRETARY OF 
STATE vor INDIA, 1 M. W. N. 322; 8 M. L. T. 186 
i 403 

—— S. 35 321 

m Ss H9— Suit for refund of 
assessment levied by proceedings under the dot 
Limitation—Prayer Jor declaration and injunction, 
achether affects limitation. 

Suits for refund of assessment, alleged to have 
been improperly levied by Government under sec- 
tion 59 of Madras Act JI of 1864, should be 
brought within the period of six months provided 
by that section. i 

The mere fact that prayers for a declaration 
as to the ilegality and an injunction restrain- 
ing repetition of tho illegality are’ added do not 
enlarge the period of limitation provided for by the 
section. SANKARAPPA NAICKEN v. SÊCRETARY OF STATE 
FOR INDIA IN Covncir, 1 M. W. N. 404; 8 M L. T. 201 

: 339 
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Mahant of idol—Executor of last Muhant— 
De facto Manager—Right to suo for rent 161 


‘Maintenance. See CRIMINAL PROCEDURE CODE, 


s. 488; Hina Law; MUMAMMADAN Law; MARUMA- 
KATAYAM Law; WinOW, 
— Woman deserting her family house 








y right tomGharjantiai Soncindeiw 
to be maintained in fathevein-laiws Jamily Lacplied 
agreement - Separate maintennnee, when avin be dr- 
creed, 

A ghħarjamai, that is, a son-in-law to be bought 
up and maintained in the family of the father- 
in-law, is entitled to pnt forward, against the 
estate of his father-in-law, a claim for the main- 
tenance of himself, his wifo and children, on the 
ground that there was an implied agreement that his 
father-in-law would maintain him. 

Ordinarily such right is enforceable ouly so long 
as the gharjamai resides as a member of the fami- 
ly of his father-in-law: but for very special reasons 
the Court is entitled to make a decree for separate 
maintenance. 

Where the gharjamai was turned out of his 
father-in-law's house for advising his wife not 
to consent to a certain sale of land by his 
mother-in-law: Held, that he was entitled to separate 
maintonance. GOBINDA RANI Dasi v, RADHA BALLABH 
Das, 12 C. L. J. 178 < 11 


Malicious prosecution — Complaint laid 
but no process issued — Cause of action. 

Where in a suit for malicious prosecution, the plaint 
stated that a complaint had been laid by the defen- 
dant against the plaintiff before a Magistrate who 
sent the case to the police for report and who after 
receiving the report refused to issue process on the 
ground that the case wasa Civil one: 

Held, that the plaint disclosed no cause of action, 

De Rozario v. Gulab Chand Anundjee, 37 C. 358; 6 
Tnd. Cas. 877, followed. Gotap JAN v. Boots NATH 


255 


Malabar Compensation forTenants 
Improvements Act (Mad. of 
1887), Sa 7—Customary rate —Speecial contract-— 
Contract to receive compensation at customary rate 
does not exclude operation of the Act. 

A lease was executed before the passing of the 
Madras Act Y of 1887. ‘The terms of tho lease provid- 
ed that at the time of the surrender, the tenant would 
reccivecompensation for fruit trees at the “customary 
rato”. Atthe time of the surrender, Madras Act 
I of 1887 had come into force. The Act provided for 
compensation for fruit trees but excluded spevial 
contracts from its operation: 

Held, that the provision in the lease did not disen- 
title the tenant to compensation for improvements at 
the rate provided in Act I of 1887. Tho provision 
amounted only to a contract to pay for the improve- 
ments according to the law of the land and was not 
a special contract such as is contemplated by section 
7 ofthe Act. It did not, therefore, exclude the opera- 
tion of the Act. KERALA VARMAH vu. ONDAN RAMUNNI, 


33 M. 218; 3 M. L. J. 51 696 F. B. 
Marriage— Karewa marriage between a Jat und 
a Kori woman 1009 


Marumakatayam Law - Moplah tarwad 
—Custom—- Waste of stridhanam granted toa married 
awoman—Right to claim further amon nt Maintenance 
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—Woman > deserting her family house —Claim for 

separate maintenance. 

A married woman belonging toa Jfarwmakatayam 
Moplah tarwad, to whom land was granted as 
stridhanam, cannot claim grant of land of oqnivalent 
valne on the ground that the land originally granted 
hag been wasted away. 

A woman belonging to a Jfoplah tarwad and 
living away fromthe family house is not entitled to 
claim separate maintenance. Manomrp Haren t. 
Mussa Hasen, 1 M. W. N. 398; S M. L. 'T, 283 320 


Master and Servant— Contract of service— 
Deposit of security with a person under control of 
master~~Balance duo from servant dismissed— 
Servant ussigning security deposit to pay off the 
balance Que—Master failing to recover deposit— 
Wilful default of creditor—Debtor and creditor 

972 

coe tire, Tort — Ratification — Acqnuies- 
conce--Hstoppel—Measure of damages—Principal 
and agent i 968 


Maxim actio personalis moritur cum persona— 
Applicability 9 


pea a 


Minor—Compromise in a probate—Infants, if 
bound by compromise—Bar of infant’s right—Ac- 
quiescence, delay, subsequent ratification 740 

Guardian of person— Matters to be considered 

by Court-—-Adopted son— Natural father to be pre- 





ferred to relations of adoptive parents after their ` 


. death 

mmg proper representation of—Guardian ad litem, 
propriety of the appointment of the person who execut- 
ed. the mortgage-deed which was the subject of suit— 

Decree or order made against minor. 

Tte general rule is that if a minor is properly 
represented by a next friend or guardian ad litem and 
there is no fraud or collusion on the part of the 
next friend or guardian or of the opposite party and 
the next friend or guardian is not guilty of gross 
negligence, a minor is as much bound by the decreo 
or order made in the suit, whether it was made for 
his benefit or not, as if he were of full age: 

Where the person appointed guardian ad litem of 
the present plaintiff in, a previous litigation was not 
only his certificated guardian but also his father and 
natural guardian, who had the power to mortgage the 
plaintiff's property for his benefit: 

Held, that the plaintiff was properly represented, 
notwithstanding the fact that the aforesaid guardian 
ad litem was the person who had on behalf of the 
minor executed the mortgage-deed which was the 
subject of suit. MADARI v. Har DAYA, 13 O. O. 158 

538 


Minors Act (XL of 1858), ss. 10, 1I8— 

Powers of a certificated guardian. 

Under the combined force of sections 10 and 18 of 
Act XL of 1858, the only restrictions upon a certifi- 
cated guardian are that he cannot sell or mortgage 
the ward’s immovable property or lease it for five 
years without permission of the Court; in other res- 
pects he has the full rights of a.proprietor. HUSAINA 
v. SAHIB Nor, 86 P. W. R. 1910 05 
Mischief. See P.O., s. 426. 
Misdirection. See Cr P. C., s. 297, 
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Mis joinder—Causes of action—One suit for posses- 
sion of lands in tenant's holding and those obtained 
by encroachment on khas land of landlord. 

Where the plaintiff sued to recover possession of 
certain lands as being lands part of which was in the- 
possession of the defendants Nos. 3 ang 4 as thei®hold- 
ing and the rest as obtained by thom by encroach- 
menton the khas lands of tho landlord: Held, that 
there was no possible objection to the joining of claims 
for these lands in one suit and that the suit was not 
bad for misjoinder of causes of action. Propyor 
KUMAR Tagore v, MAHOMED Hussain KITAN 
—— Of charges—Dacoity—Ofence 

committed on different days—One trial—Illegality. 

Where four accused were charged and tried to- 
gether for two offences of dacoity committed on 80th 





| May and 2nd Juno 1909, not forming part of the same 


transaction: 
Held, that the trial was bad and that the convictions 
should be quashed. ‘ f 
Budhhai Sheikh v. Emperor, 83 C. 292; 10 0. W. N. 
32; 3 Cr. L. J. 126, followed, Siaxmooga TEVAN V. 
JMPRROR, 1 M. W. N. 540; 8 M. L. T. 286 
m OT parties. See PARTIES, 
Misrepresentation—Sale by minor 1000 
Mortgage—Joint family—Mortgage suit against 
the manager—Manager defending suit with the 
consent of other adult members—Adult members 
not party to the suit yet bound by the decree— 
Deeree for salo against father—Liability of os 














~ Usnfructuary mortgage—Absence of 
covenant to pay—Document reserving money with 
mortgagee for payment to a decree-creditor of 
mortgagor-—Mortgagor countermanding payment— 
Property sold in anction at instance of decree-holder 
and possession given to latter—Depriving mortgagee 
of his security—Right of mortgagee to sue for the 
mortgage amount 

Usufructuary mortgage—Right to sue 
for! mortgage-money—Nortgagee deprived of 
security in consequence of “wrongful default’ of 
mortgagor ' 


pay 











Usufrnctuary—Personal covenant to 





Construction of bond—Condition that 
mortgagee was to pay revenue—Liability of mortgagee 
to pay enhanced revenwe—Purchase of one of two 
properties mortgaged in execution of prior mortgage 
decree—Iiability of the other property jor entire 
mortgage debt—Right of purchaser to redeem by pay- 
ing proportionate amount. 

Under the terms of a usufructnary mortgage bond, 
the mortgagee was to realise the rents and profits and 
pay therewith the Government revenue which was 
separately assessed on the two properties mortgaged, 
and out of the balance left he was to retain a certain 
sum for his interest and to pay the mortgagor a 
certain yearly sum as malikana. The bond provided 
that if the Government revenue be enhanced or 
decreased, the mortgagor should be “liable and 
entitled for it and the mortgagee should have nothing 
to do with it”: 

Held, thatthe mortgagee had undertaken the dnty 
of meeting the Government demand and thatthe 
intention of the parties was that if the Government 
revenue was lowered,the mortgagor would receive 
more by way of Galikana, whilst if it was enhanced, 
he would be entitled to less; that the mortgagee could 
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not be allowed to throw the burden of his own laches 
on the property for which the revenue was not paid 
and that any Amity thgt might have been invoked 
against the mortgagor, who did not seek redemption, 
did not arise against the purchaser of the equity of 
redemption. 

When a mortgagee of two properties purchases one 
of them in execution of a (decree obtained by him 
ona prior mortgage, the other property continnes 
liable for the enéirety of the mortgage-debt, and a 
purchascr of the equity of redemption in such pro- 
perty cannot be allowed to redeom it on payment of 
a proportionate share of the debt. Baora THARUR 
Das v, COLLECTOR or AtIGARI, 140. W. N. 1034; 12 
C, L. J. 272; 8 M. L. T. 276; 1 M. W. N. 665; 7 A. L.J. 
1182; 12 Box. L. R. 1005 732 P. C. 


———— Kanom deed--Renewal--Recital of an 
‘irredeemable kanom’ — Clog on the equity of redemp- 
tion—Right toredeem. 

Where the effect of an Anubhara Kanom deed is 
the creation of a mere right to roquire a renewal 
and the deed states the consequences of such a 
renewal to be that the lands will not be resumed, 
the mortgagee cannot resist the claim to redeem until 
such renewal is granted. The mere use of the ex- 
pression ‘irredeemable Kanom’ appearing in the deed 
does not destroy tho moitgagor’s right of redemp- 
tion. 

Kottal Uppi v. Edavalath Thathan Nambudri, 6 M. 
H.C, B. 258; S. A. Nos. 664 of 1890 and 1641 of 1898, 
Silapant v. Ashtamurti Nambudri,3 M. 382; Gopalan 
Nair v. Kunhan Moxon, 30 M. 300; 2 M. L. T. 161; 17 
M. L. J. 189 and Neela Kandan v. Anantha Krishna 
Aivar, 30 M. 61:16 M. L. J. 462; 1 M. L. T. 426, re- 
ferred to. PANDARATHILE v. NADUVILE MADATHIH, 8 
M. L. T. 234; 1 M. W. N. 708° 


of occupancy holding—Void mortgage 
` —Mortgagee put in possession—-Mortgagor’s right to 
recover possession without paying the mortgage money. 

Where a mortgages ofan occupancy holding has 
been putin possession of the holding by the mort- 
gagor, the mortgagor cannot recover possession, 
without paying the mortgnge money, on the ground 
that the transfer is void. 

Fasih-ud-Din v. Karamat-Ullah, A. W. N. (1888) 128, 
Jijibhat Laldas v. Nagji Gulab, 11 Bom. L. R. 695; 
3 Ind. Cas. 761, followed. 

. Dipan Rai v. Ram Khilawan Rai,7 A. L.J. 330; 
32 A. 383;5 Ind. Cas. 557, distinguished. DIRGPAT: 
SINGH v. SURAT UPADHIA 738 


——— Plaintif holding seven mortyages of 
same property—Right to bring suit on six—Sale of 
property jree from last mortgage. 

There is nothing in law to prevent a plaintiff from 
bringing a suib on a prior mortgage without reference 
toa subsequent mortgage held by him and obtaining 
n decree for sale of the mortgaged property in satis- 
faction of the first mortgage and free from the second 
mortgage. 

Therefore, when a plaintiff has seven mortgages on 
the same property, he may bring a suit on the six 
earlior mortgages without joining in that suit his 
claim under the seventh mortgage; but a sale of the 
property in satisfaction of the mortgage-debt on tho 
six prior mortgages, must be free from the sub- 
sequent mortgage, 
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Keshavrain Dilavram v., Ranchhod Fakira, 30 B. 
156 ;7 Bom. L. R. 811, Dorasamy v. Veukutasesha 
Aiyer, 25 M. 108, Bhagwan Dus v. Bhawani, 26 A. 14, 
A. W. N. (1907) 177, distinguished. 

Naltu Krishnama Charier v. Annaugara Chariar, 
30 M. 853; 17 M. L. J. 801; 2 M. L T. 880, relied 
upon. Goninon Prasan v. Tex NARAIN, Lf C W. N, 
1053 330 
w— e Prior and subseyuent moriyagee—Deeree 

on prior mortgage—Subseguent mortgagee to pay off 

that decree— Priority over intermediate mortgagee. 

Where a prior mortgagee obtains ja deeree npon 
his prior mortgage and in lieu of the amounr 
of that decree he takes a snbseqrent mortgaye 
of the same property from the mortgagor, the 
prior mortgage ennres to his benefit and he can 
hold it up as a shield against a puisne mortgagee 
whose mortgage is of a date subsequent to that of the 
prior mortgage. 

Sham Laly. Bashir-ud-din, 28 A, 778; Alanyaran 
Chetti v. Lakshman Chet, 20 M. 27h Purnamal 
Chand v. Venkata Subbarayabi, 20 M. 486, followed. 

Nakia Ram vy. Moti Ram, A. W. N. (1906) 191, not 
approved of. KANHAIYA Lan v CHHIDHU SINGH, 7 
A. L. J. 984 
eee Priovity—Purchaser of equity of redemp- 

tion-—-Prior mortgage discharged——Priority over 

puisne mortgagee—Intention. 

Where a subsequent purchaser claims priority over 
a puisue mortgagee by reason of his having dis. 
charged a prior mortgage, the question is always one 
of intention, that is, whether it was the intention to 
keep the prior mortgage alive as against tho puisne 
mortgagee, 

Gokuldas Gopaldas v. Puranmal Premsukhdas, 10 C. 
1035; 11 I. A. 126, followed. 

Where a purchaser of the equity of redemption is 
pound to pay off the mortgages, he cannot, by dis- 
charging a prior mortgage, hold it upas a shield 
against the claim, made for the recovery of the debt 
dne on the other mortgage, which also he is bound to 
pay. MUHAMMAD SADIQ v. GHaus MUHAMMAD, 7 A. L. 
J. 914 











Priovity—Subrogation—Lis pendens ~ 
Keeping alive earlier mortgage— Intention — Presum pe 
tion. 

Where the plaintiff’s mortgage was subsequent 
to, and taken during the pendency of, the mort- 
gage suit instituted by defendant No. 4, but the 
monies lent on the plaintiff’s mortgage went to- 
wards the payment of the prior mortgages, which 
though subsequent tothe mortgages of the defen- 
dant No. 4, were prior to tho mortgage suit of 
the defendant No. 4: Held, that there was no new 
transaction nor dealing with the property during 
the pendency of the suit, that all that happened 
was that the plaintiff took over mortgages which 
had come into existence prior to the mortgage suit 
of defendant No.4 and thereby became subrogated 
to the rights of those mortgagees who obviously 
could not have been bound ty the doctrine of lis 
pendens, and that the plaintiff also could not have 
beon-so bound: 

Held, also, that in the absence of evidence to the 
contrary, the presumption is that the plaintif 
intended to keep those carlier mortgages alive 
for his benefit. Tara Prosap, MANDAL v. Kristy 
Prosan PANDA 
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_ Sub-mortgagee—Whether competent to 
sue for sale of mortgagee rights of his mortgagor -- 
Fenamdar—Riyht of suit—Benamdar mortyayee. 
Asub-mortgagee ix competent to maintain a suit 

for sale of the mortgagee-rights uf his mortgagor. 

Muthu v. Penkatachallam, 20 M. 85, Zaki Hasan v. 
Deo Nath Sahai, +Ind. Cas. 488; 10C. L.J. 170. followed. 

Whatever divergence of judicial opinion there may 
be upon the question of the right of a bemundar to 
maintain an action in ejectment, there is none as to 
his right to maintain a suit to enforce a mortgage 
security which stands in his name, or has been 
assigned in his favour. 

Sreenath Nay v. Chunder Nath (those, 17 W. R. 192; 
Gachitananda v. Balaram, 24 C. O44, Yad Ram v, 
Umrao Singh, 21 A. 880, followed. ALIKJAN BIBI t 
RAMBARAN Snan, 12 C. L. J. 357 166 
Subrogation—Presumption of intention 

—Circumstances—Lvidence of assignment or agree- 

ment or both, 

The principle of subrogation “is one based ona 
presumption of intention which may be supported by 

circumstances or by evidence of assignment or agree- 
ment or both. 

The doctrine of subrogation is a doctrine of equity. 
1t does not depend on privity of contract, express or 
implied. Tt is founded on the facts and circumstances 
of each particular case and on the principles of 
natural justice. 

Bisseswar Prosad v. Lala Surnam Singh, 6 C. L. J. 
134, relied upon. 

N obtained a mortgage decree against the defen- 
dant who borrowed money from the plaintiff by 
executing a mortgage bond at an increased rate of 
interest and paid off N’s dues, Tho bond recited the 
necessity for paying off the decree and the fact of its 
payment and mentioned one only of three mesne 
mortgages and falsely stated that there were no other 
iueumbrances on the property: 

Held, that, on the principle of subrogation, the 
plaintiff had priority over the mesne mortgagees. 

Subrogation by intention gives an equitable claim; 
subrogation by agreement gives a legal claim. Ifa 
party has both, he is in a donbly strong position. 

Gurdeo Singh v. Chandrika Singh, 5 C4 L.J. 611, 
distinguished. TARA SUNDARI DEDI v. Ka pax Lat, 

14 ©. W. N. 1089 980 

: ——_-— Subroygation—Presumption — tention 
Certain mortgaged proporties‘were sold by Kobalas 

which mentioned certain mortgages which were paid 

off out of the consideration money, and the purchaser 
preserved the mortgage bonds which were paid off: 

Held, that by the principle of subrogation the 
purchaser obtained thé rights of the mortgagces. 

Gokal Das Y. Puran Mal, 10 C. 1085; 111. A. 126, 
(P. C.), relied upon, 

Held, further, that the purchaser was under no 
obligation to prove any intention or agreemert to 
subrogate, and the presumption was enough to give 
him the right. Held, also, that the circumstances re- 
cited inthe kobalas clearly showed that he intended to 
purchase the properties tree of encumbrances and to 
defeat any mesne encumbrances of which he might 
have no knowledge. 

The Court will not interfere with the contract rate 
of interest, if it be not penal or unconscionable. PRA- 
yac NARAIN v. Campi LAL, 14 C. W. N. 1093 g 
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—— — Suit for declaration that mortgage was 
diseharged—Dismissal of swit—Subsequent suit to 
enforce the mortgage—Plea og discharge by sons of 
plaintiff in the prior suit—Hstoppel—Hindu Law— 
Joint family—Presumption as suit by plaintiff in first 
suit being in his representative capacity. r 
Where, in a suil ona mortgage, the defendants 

pleaded discharge, and it appeared that a prior 

suit by their father for a declaration that the mort- 
gage was discharged, was dismissed » 

Jteld, that, in tho absence of proof that the 
prior suit by defendant's father was in his re- 
presentative character as.manager of the family, 
the defendants were not estopped from pleading the 
discharge of the mortgage. RANGASAWMY IYENGAR 2. 
ANNATHURAL IYENGAR, 1 M. W. N. 401; SM. L. Tai 


OASES. 











—Usufructuary—Liability to account— 
Rent approvriated in lieu of a portion of interest only 
—Trausfer of Property (Act IV of 1882), s. 77. 

In the absence of any stipulation to the contrary, 
ausufructuary mortgagee is not liable to account to 
the mortgagor. 

‘ho fact that the rents of the property are to be 
appropriated in lieu of a portion of interest only can- 
not alter the usufructuary character of the mortgage. 

Jaijit Rai v. Gobind Tewari, 6 A. 303, referred to. 
SHAFL-UN-Niss U Fazat Rap, TA. L. J. 787 293 

.decree—Time fixed for payment 

e of a prior mortyage—Payment not made within 
time, effect of —Lransfer of Property Act (IV of 182), 
s. 93— Ciril Procedure Code (Act V of 1908), ss. 148, 
151 —Evtension of time fixed ina decree. 

A mortgage decroe was passed in 1898. The decree 
fixed atime within which the decrec-holder had to 
pay a certain sum to a prior mortgagee. In case he 
failed to pay, the decree further provided that the 
suit would stand dismissed. The decree-holder did 
not pay within the time fixed. He, however, deposited 
the money in Court after the expiry of the time and 
the Cuurt allowed the prior mortgagee to witharaw 
it. Some 6 years after, the decree-holder applied for 
a deerce absolute: 

Held (1) that the action of the Court in accepting 
the money deposited by the decree-holder after time 
and -giving it to the prior mortgagco was purely 
mechanical. It did not extend the time for payment 
10 the prior mortgagee. 

(2) That the effect of non-payment to the prior 
mortgagee within time was, under the decree to let, ° 
the whole suit stand dismissed against all the parties, 
tho mortgagor and the subsequent mortgagees includ- 
ing. 

Sri Raja Papamma y. Sri J ira Pratapa, 19 M. 249; 
23 I. A. 82, Matadin Kasodhan v. Kazim Hussain, 
13 A. 432, referred to. 

Debi Prasad v. Jai Karan Singh, A. W.N. (1902) 
125, Sita Ram v. kadho Lal, 24 A. 4h, Lachman Singh 
v. Madsudan, A. W. N. (1907) 187; 29 A. 481; 4A. L. 
J. 447, distinguished. 

(8) That under section 93 of the Transfor of Property 
Act, 1882, the Court was not bound to extend the 
timo fixed for payment of the decretal amount. 

(4)That the High Court could not extend time under 
section 148 or 151 8f the Code of Civil Procedure, 
1908, as section 148 relates only to proceedings 
antecedent to the passing of a decree and was not 
intended to enable the Court to ‘extend timo in 
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pre-emption and redemption cases, and section L51 
has no application to the present case. 
vt, MUNNI o ` - 36 
—— decree—Order absolute—Payment 

out of Court before and after order absolute—Civil 

Procedure Code (Act XIV of 1882), s. 258—Limit- 

ation Act (XV of 1877), Sch. IT, art. 173.1. 

Before an order absoluto has been made in a 
mortgage decrec, it isthe duty of the Court to 
determine in respect of what stun the decrce-holder 
is entitled to an order absolute. Ou this footing, the 
Court is bound to consider any allegations of pay- 
ment by the defendant after the date of the decrve 
nisi and before the date of the application for an 
order absolute, 

Hatem Ali Khundkar v, Abdul Gugur Khan, 80. 
W. N. 102; Pramatha Chandra Roy v. Khetra Mohan 
Ghose, 29 C. 651, relied upon. 

Bechu v. Bichharam, 1 Ind. Cas. 677; 10 ©. L. J. 91, 
referred to. 

Different considerations, however, apply when a 
payment oran adjustment is alleged to have been 
made subsequent to the orderabsolute in answer 
to an application by amortgagec decree-holder to 
bring the mortgaged properties to sale. ‘The execu- 
tion Court can be invited to determine the question 
fas under section 258 of the Civil Procedure Code, 

Kamini Debi v, dyhore Nath Mukerjee, 4 Ind, 
Cas, 402; 11 ©. L. J. 91 and Taidhinadasamy 
Ayyar v. Somasundram Pillai, 28 M.473 (P. B); 
15 M. L. J. 126, followed. 

Gadadhur v. Shyam Churn Naik, 12 C, W. N. 485, 
distinguished, 

Mon Mohan v. Dwarka Nath, 7 Ind. Ons. 55, re- 
ferred to. 

Ifan adjustment’ has not been recorded within 
the period of limitation under article 173A of the 
Limitation Act, 1877, it cannot be taken notice of by 
the executing Court. HIRAMONY Biswas v. MUSA 
Kuan 625 








deed —Suit for possession—Nature 
of suit— Execution admitted ~- Consideration, want of 
~~Proof—Onus on mortgayor—Delay in institution of 
suit—Presumption as to passing of consideration— 
Limitation Act (XV of 1877), Sch. 11, arts, 118, 185— 
Specific performance of contract. 


A mortgage-(leed contained a recital that tho mort- 
gagors had received the mortgage money and put the 
mortgagec in possession of the property mortgaged. 
As a matter of fact the possession had not been given 
and the mortgagee sucd for possession: Held, that 

„the suit was not n suit for specific performance of a 
contract of mortgage. It was a suit for possession 
and was governed by article 185 and not by article 
118 of the second Schedule of the Limitation Act, 1877. 

Gopal Rao v. Bajital, A. W. N. (1884) 128, followed. 

In a suit for possession by the mortgageo, if the 
mortgagor admits the execution of the deed but denies 
the receipt of consideration, the onus lies on him to 
prove that he had not received the consideration. 
Mero delay in the institution of the snit does not shift 
the burden on to the mortgaggo to provo that the 
consideration had passed. 

Achobandil Kuari v. Mahabir Prasad, 8 A. 641, dis- 
tinguished, 

< : 
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Mahabir Prashad v. Bishan Day AV WON. (1904) 
163; IA. L. J. 423; 27 4.71, followed. Ram CHAND 
v. BEHARI 6 
—— —— Redemption of kanom, suit for 

— Plea of renewal 422 














Tera mortyages of diferent 
dates on the same property—Corenant to pay both 
mortgages simullancously—Cloy on eyuity of redemp- 
tron. 

A. oxecuted a usufructuary mortgage in favour 
of B on 2nd August 1887. He excented another 
simple mortgage in respect of the same property 
in favour of the same mortgageo in 1874. In the 
mortgage of 1874, he corenanted to re-pay the 
amount due under the boud before redemption of 
the carlier mortgage : 

Held, that the covenant was nota clog on equity 
af redemption, and that the mortgagor was not ceu- 
titled to redeem the earlier mortgage without paying 
also the money due under the later one. 

Bharat v. Dalip, A. W. N. (1906) 278; 3 A. L. 
J. 672, distinguished. 

Muhammad Abdul Hamid v. Jairaj Mal, A. W.N. 
(1906) 2607; 3A. L. J. 769, Ram Das v. Sunrikha Kuar, 
2 Ind. Cas. 144, reforred to. Bary Lan SINGH v. Bia- 
WANI SINGI, 7 A. L. J. 821 115 


m m m ls frucluary— Right ta re- 
deem before satisfaction of debt by rents and pojits 
—Assigument by mortgagee for lesser consideration- - 
Right of assignee to recover entire amount due to his 
assignor—Interest, rate of -Appropriation of rent 
drst towards principal and then for interest- Liabili- 
ty of mortgagor to pay enhanced assessment — Transfer 
of Property Act (IV of 1882), x. 135. 

In the absence of an express recital to that effect, 
a mortgagor under an usufructuary deed of mortgage 
is not debarred of his right to redeem till the entire 
debt is satisfied by enjoyment by the mortgagee of 
tho profits of the land. 

Where the mortgagee assigns his interest for a 
lessor amount than that due to him without stating 
that the balance was conveyed as a gift, the assignee 
cannot recover from the mortgagor more than the 
consideration he paid for the assignment and reason- 
able interest thereon. 

Where, at the date of the assignment, a very small 
portion of the consideration was due for principal 
and the balance represented the interest, the assignee 
was held not entitled to the high rate of interest 
provided for in the original mortgago deed, viz, 24 
per cent. perannum, but was awarded only 6 per cent. 
per annum. 

The rents and profits have first to be applied 
towards principal and then towards interest, 

The mortgagor isliable for the enbauced assessment 
levied by Government after the dato of the mortgage: 
BURLE JAGGANNA v, YELUGULA LATCHANNA 
Afortyage property ~Plaint. 








ifs entitled to two-thirds. 

Where plaintiffs and the third defendant are each 
entitled to two-thirds and one-third of a certain 
mortgaged property and are liable to pay the 
proportionate shares of the mortgage money, the 
plaintiffs must pay the entire mortgage amount to 
the mortgagee and recover possession of their two- 
thirds share, having a licen for the remaining 
one-third on the lands in the possession of the 
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third defendant if he has obtained his share on 
partition. If thero has been uo partition, tho plaintiffs 
should be entitled to hold the entire property 
subject to the right of the third defendant to redeem 
his one-third share. SHUNMUGA PALLAVARAN ù 
Soosar UDAYAN, LAM, W. N. 353; 8 M. L. T, 186 537 


—— Suit—Suit by assignee of mortyaye— 
Parties to the suit--Hwecution of mortgage deed ad- 
mitted —-Gonsideration denied - Burden of proof as to 
consideration, 

D, the assigneo of a mortgage, brought a suiton the 
mortgage and made the original mortgagor and tho 
original mortgagee parties to the suit. The mort- 
gagor admitted the execution of the deed but denied 
the receipt of consideration: Held, that the original 
mortgagee was rightly impleaded in the suit and that 
the plaintiff was entitled to ask fora relief against 
him if he failed to obtain a docreo against the mort- 
gaged property: Held, further, that the onus to prove 
the want of consideration lay on the mortgagor. DirG 
SINGH v. MANBHAR 69 
Paramount title, when may be in- 








vestigated, 

The rule that the question of paramount titlo can- 
not be properly investigated iu a mortgage suit is 
subject to exceptions. 

Where the defendant is the legal ropresontative 
of the mortgagor, and if the property really be- 
longed tothe mortgagor, she, the defendant, would 
be the proper person to be sued, it is open to her, 
whon sued by the mortgagee upon that assump- 
tion, to set up her own title to` the mortgaged 
property. NAFAR HANDBA v. RATNAMALA Dest 921 
Mortzagor and Mortgagee—Mortgazec 

in possession—Trustec of mortgagor 712 
ni Mortgageo in possession of 
khudkasht land—Net profits—Pair occupation rent 


Motive —Failure to prove 60I 

Muhammadan Law—<dcknowledgment of 
paternity, when sufficient to confer status of legiti- 
macy. 

An acknowledgment of paternity made by a 
Muhammadan is not in all cases sufficient to establish 
the fact that the person so acknowledged is of 
legitimate descent. In overy case the question is 
whether or not the ucknowledgor at the time of 
makiug the acknowledgment intended to confer upon 
the person whom he acknowledges as his son the 
status of logitimacy. 

Abdul Razak v. dga Mahamed, 21 C. 666; 
21 F. A. 66; Ashrufooddowalah v, Hyder Hossein, 11 M. 
J. A. 947 W.R. (P. C.) l; Raunak Baksh Khan v, 
Roshan Zaman Khan, 9 O. C. 246, referred to. Kasist 
Hasan Kuan v. Barun BiBi 18 O, C. 251 1019 
a —— Apostasy — Conversion of 

wife to Christianity-—Dissolution of marriage—Suit 

Jor restitution of conjugal rights not maintainadle. 

The apostasy of a Muhammadan wife has the 
effect of dissolving the marriage contract. If a 
Muhammadan wife becomes a convert to Obristianity, 
a suit for restitution of conjugal rights cannot be main- 
tained, 4 

Zubirdust Khan v. His Wife, 2 N. W. P. H.C. A. 
370, Imam Din v. Hasan Bibi, 85 P. R. 1906; 148 P. L. 
R. 1906, referred to. AMIN Bea v. SAMAN, TA, L. J. 
956 342 
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—— (Hanafi) — Dower debt ~-e 
Widow in possession of husband’s estate in lieuw of 
dower—-Right to interest —Beygal, Norte Western Pro- 
vinces and Assam Civil Courts Act (XIT of 1887), 
s. 87 (1), (2), applicability of —Rules of equity, justice 
and good conscience—Heirs—Right to recover property 
on payment of proportional dower debt-—-Decree, form 





of. 

A Muhammadan widow, in possession of her hus- 
band’s estate in lieu of her dower, cap claim interest 
ou it, and the Courts in British India should not 
refuse to allow her interest onthe ground that the 
Muhammadan Law prohibits usury. 

Musammat Soomia Khatoon v, Altafunnissa Khatun, 2 
Hay’s R. 210, Woometool Fatima Begam vw, Meerunissa 
Khannam, 9 W. R. 818, Bakreedan v, Ammatul Fatim, 
8 C. L. J. 541, Mian Khan v. Bibijan, 5 B.L.R. 500; 14 
W. R. 308, followed. 

Ordinarily an heir of a deceased Muhammadan is 
uot entitled to recover his share of the estate ofthe 
deceased from the possession of his widow on pay- 
mont of a proportionate part of the dower debt, 
but where the only heirs of the deceased were the 
widow in possession and two other persons, each 
of whom had brought a separate suit for the recovery 
of his proportionate share of inheritance on payment 
of the proportionate part of the debt: Held, that it was 
reasonable to allow them to so recover their sharos 
of tho property. 

Per Karamat Husain, J.— 

(1) ‘he question whether a dower debt is or is not 
to carry interest, cannot be deemed to be ʻa question 
rogarding marriage, 

(2) Dower is a debt due from the husband to the 
wife, and the question whether interest is chargeable 
on it or notisa question which is provided for by the 
Municipal Law of British India. 

Therefore, section 37, clauses 1 and 2, of Act XIT of 
1887, do not apply and the Hanafi Law does not govern 
the question. 

Even if the caso is to be governed by the dictates 
of justice, equity and good conscience, it is highly 
unjust andinequitable that a Muhammadan widow in 
possession of the immovable property of her husband 
should be liable to account for tho profits arising 
outof the property and should not be entitled to a 
reasonable rate of interest on her dower. 


The rules of the Muhammadan Law (1) that a 


Muhammadan widow, who obtains possession of the 
immovable property of her husband without force 
or frand, can retain it until her dower is paid; (2) 
that a Muhammadan widow is entitled to the whole 
of the dower which her husband on marriage agreod 
to give her irrespective of his pecuniary means, and 
(8) that where the marriage contract is silent as to 
whether the doworis prompt or deferred, the whole 
or a portion of it is presumed to be prompt, are 
excoptions to tho general rule and do not es. 
tablish the proposition that all the legal inci. 
dents of dower, after it has become due, are to 
be governed by the Hanafi Law. Hawira Bist v. 
ZoBarwa BIBI, TA. L. J. 1025 7 F. B. 


— Hanafi School-—-Marriage — 
Divorce during migority of husband-—Whether by 
guardian or by munor—Ineyectual—Marriage after 
the divorce to second husband ~Void—Isswes—Illegiti. 











mate—Ignorantia juris non excusat— Presumption 


° [1916¢ 


3 


vai. VIII” 


Muhammadan Law-—conid. 

— Batil and fasid, distinction betiween—Conflict of 

opinion between Abu Hanifa and his tivo disciples— 

Views of the disciples to be proferred—Another’s wife 

—dubject of marriage. 

Neither a minor nor his guardian can validly 
divorce the minor’s wifo during his minority. 

Under the Hanafi Law, the ignorance of law is ag 
much excusable as tho ignorance of fact, yeb, as a 
rule, the presumption is thata Hanafi brought up in 
naa country knows the laws that govern 

im, r 

Under the Hanafi law (a), another’s wifo is not “a 
fitting subject of muringe”, 

(b) A marriage with another’s wife, with the 
knowledge of the fact that sho is the wife of another, 
is void. 

(e) The issue of a marriage with anotler’s wife, 
with the knowledge that she is another’s wife, is 
illegitimate. 

R was married to Z,a minor, During Z's minority 
R was divorced either by Z or by his guardian. After 
the divorce, R was married to H who knew that she 
was formerly the wife of Z Asa result of the union 
between R and H, two children P and Q were born: 
Held, that P and Q were not the legitimate 
children of H. 

Quinn v. Leathem, (1901) A.C. 495: 70 L. J. P. C. 76; 
85 L. T. 289; 50 W. R. 139; 65 J. P. 708; 17 T. L. R. 
749, Mohori Bibee v. Dhurmo Das, 30 I. A. 114; & 
Bom. L. R. 421; 20 ©. 539; 7 C. W. N. 441 (P.O); 
Leaqat Ali v. Karimunnissa,15 A. 396, Azimunnissa 
Khatoon v, Karimunnissa Khatoon, 23 CO. 180, Khur- 


shed Jan v. dbdùl Hamid Khan, G P. R. 1908, re- - 


ferred to. 

According to Abu Hanifa, as soon asa marriage 
takes place, sexual intercourse with the woman ceases 
to be whoredom, in spite of the fact that the man 
knows the woman to be certainly prohibited. The 
issues of such marriage are not illegitimate. Accord- 
ing to his two disciples, a marriage with a prohibited 
woman docs not take sexual interconrse with her out 
of tho category of whoredom and is not, therefore, 
sufficient to legitimatize its issues. 

Where there is difference of opinion between Abu 
Hanifa and his two disciples, the viow of the two 
disciples is to be preferred. 

The term batil (void) denotes that no legal results 
flow from it, while the term fasid (invalid) denotes 
that the transaction is not absolutely devoid of legal 

„ effects. 
In order to determine the legal nature of a marriage 


- contract, one has tolook to the time at which it was 


entered into and not to any subsequent time. 
Muiaarap v. Saigon Brat 
——Evidence Act (I of 1872), 

e. 112— Legitimacy — Period of iddat—arriage of 

Muhammadan woman after iddat but before delivery 

—Child born 280 days after divorce or death of 

husband but less than sis months after her re- 

marriage. 

Are-marriage beforeexpiry of iddatis void; but 
if the re-marriage takes place after tho ordinary iddat 
period is over but before delivery, it is only irregular 
and uot void. A 

In the last mentioned case, achild, bore more than 
280 days after the divorce by hef first husband or his 
death but within six monthsofherre-marriage with the 
second husband, is to be considered legitimate under 
section 112 of Act I of 1872, 


ATA 
820 





ee 
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Ashruf-ud-Dowlah Ahmad Hussain Khan v. Hyder 
Hussein Khan, 11 M. 1. A. 945 7 W. R. 1 (P. C); Mar- 
dan Sahib v. Raja Sahib, 34 B. 111; 11 Bom. L. R. 
1117; 4 Ind. Cas. 254 and Khurshaid Jan v. Abdul 
Hamid Khan, G P. R. 190825 P. W. R. 1908, re- 
ferred to and approved. 

Nahi v. Imam Din, 29 P. R. 1909; 84 P. W. R 
1909 ; 47 P. L. R. 1909; L Ind. Cas. 894, and Muh- 
ammad Allah Dad v. Muhammad Ismail Khan, 10 
A. 289, not followed. 

Umar v. Hayat Khan, 79 P. R. 1907; 183 P. W. R. 
1907, referred to. NUR-UL-HASAN v. MUHAMMAD 
Hasan, 107 P. W. R. 1910; 78 P, R. 1910; 146 P. L. 
R. 1910 1022 








———~-—~ Kharch-i-pandan — Allow- 
ance to wife—dyreement by husband's father to pay 
to wife wnreservedly—~No condition as to Living in 
husbands home—Charge on immovable property jor 
allowance—TWife’s refusal to live with husband— 
Whether claim to allowance enforceable Wife no 
party to agreement— Whether she has right to sue for 
allowance—Unchastity, suspicion of—Court should 
not give expression to suspicion if there be no proof. 
Kharch-i-pandan, which literally means “betel-box 

expense,” is a personal allowance to the wife, custom- 
ary among Muhammadan families of rank, especially 
in upper India, fixed either before or after the 
marriago. When the parties are minors, the arrange- 
ment is made between the respective parents and 
guardians, Ordinarily the money would be received 
and spent in the conjugal domicile but the husband 
has hardly any control over the wife’s application of 
the allowance, either in her adornment or in the 
consumption of the article from which it derives its 
name. 

Where the father of the husband, by an agreement 
executed to the father of the wife, bound himself 
unreservedly to pay tothe wife a fixed allowance and 
there was no condition that it should be paid only 
whilst the wife is living in the husband’s home: 

Held, that the wife would ‘be entitled to the 
allowance even if she refuses to live with her husband. 

Held, also, that although the wife was no party to 
the agreement, yct as the agreement specifically 
charges immovable property for tho allowance, which 
the husband’s father binds himself to pay to the wife. 
and as she is the only person beneficially entitled 
under it, she is clearly entitled in equity to enforce 
her claim. 

Where a Court said: “Although unchastity is not duly 
proved, yet I have no hesitation in holding that 
plaintiff’s charactor is not free from suspicion:”? 

Held, that it was hardly proper to give, expression 
to what the Judge calls “suspicion” regarding such a 
serious charge. Kuwasa MUHAMMAD KHAN v. HUSAINI 
Becan, 140. W. N. 866; 7A. L. J. 871; 1 M. W.N. 
813; 8 M. L. T. 147; 12 ©. L. J. 205; 12 Bom. L. R. 
638; 20 M. L. J. 614; 32 A, 410 237 P. 6, 


— -—~ Partnership ~— Dealings by 
some members of a Muhammadan family—Liabtlity 
of other members—Joint family—Partnership among 
heirs. 

Where two Muhammadans borrowed money ona bond 
in course of a business carried on by them and it was 
not proved that their brothers, sisters and mother, 
who were sought to be made liable, had any concern 

in the business: 
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Held, that the mero fact of their relationship or 
even the fact that all of them lived together would 
not make them members of a joint family in the senso 
of the Hindu Law so as to make the latter Hable for 
the debts contracted by the former two. 

The membership of a joint Hindu family involves 
a certain legal status which is unknown to Muham- 
madan Law, 

Abdul Kader v. Chidambaram Chettyar, 33 M. 276; 
5 M. L. T. 201; 3 Ind. Cas. 876, applied. 

Tugjecwundas Keeka Shah v, Brijbhookun Das, 2 M. 
I. A. 487; GW. R. (P.O) 10 and Chinna Ramanija 
Iyengar y, Padmanabha Pillayan, 19 M. 471, distin- 
guished. 

The heirs of a Muhammadan, who carried ona busi- 
ness in his life-time cither by himself orin partner- 
ship woald not become partners in that business 
aftor his death unless they agreed to continuo the 
business or authorised one of them to conduct it on be- 
half of all. 

Abdul Khader v. Chidambaram Chettyar, 82 M. 276, 
5 M. L. T. 201; 3 Ind. Cas. 876, referred to. PAKIR 
MAHOMED v. Sorra INDIAN Export Co., Lp, 1 M. W. 

~ N. 825; & M. L. T. 252 108 

Wakf—Application for sanc- 

tion to sell wakf property—Proczdure—Sanction 
nol to be given on application—Suit to be brought 





.Mulgeni leaSe—Nature of Mulyeni-tenure ex- 

plained 321 

Negligence—Compensation — Liaoility ¢f one 
Railway for loss taking place on another BUE 





of negligeuco 


Natural aud probable consequence 
411 





Principal and Agent—Liability of 
287 


—Agent 
— -e om Registration —Possession of title 
deeds 810 
Negotiable Instruments Act (KKVI 
of 1881), ss. 32, 37 oat 


Newspaper, meaning of ; 

-n s (Incitements to Of- 
fences) Act (VII of 1908), S. 3, sub- 
sections (1), (5)—‘Newspaper,” meaning of 
— Porfeiture—Order absolute, when to be made—Cri- 
minal Procedure Uode (det V of 1898), s. 429 ~ 
Difference of opinion between two Judyes—Reference to 
third Judge—Reference of whole case, not particular 
point. 

“Mookerjee, J. (Harington and Teunon, JJ. contra.) 

When the Judgos of the Court of Appeal are equally 
divided in opinion upon the question of tho guilt of 
an accused person, though upon certain aspects of 
the case they may be agreed in their view, what is 
laid before another Judge under section 429 of the 
Criminal Procedure Code is, not the point or points 
upon which the Judges are equally divided in opinion, 
but the “case”. This obviously means that so far as 
that particular accused is concerned, the whole case 
is laid before the third Judge, and it is his duty to 
consider all the points involved before he delivers 
his opinion upon thé caso, 

The term “Newspaper” as defined in section 2, 
sub-section (1) clause (b) of Act VII of 1908 involves 
the idea of periodicity, as alsotho fact that what is 
co ained in the paper is public news or commenis 
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Newspapers (Incitements to Of- 
fences) Act—concld. 


thereon. The definition ought to be read asa whole, 
and in order to determine whether a particular oubli- 
cation is a “Newspaper” wifhin the meaning of the 
Act or not, ib is not enough to take a single number 
and to pick out an isolated šontenco or paragraph 
therein which may, by stretch of language, bo inter- 
proted to contain public news or comment thereon. 

When it is disputed that a particular publication is 
not a newspaper, the prosecution ought to establish 
its alleged character by proof of thé contents of moro 
than ono issue of the paper. The mere fact that in 
one particular issue an isolated sentence or paragraph 
may befound which may be interpreted to contain 
public news or comments thereon, does not make the 
publication a newspaper. 

Held by Harington and Mookerjee, JJ.:— 

The use of seditions language sufficient to bring a 
caso under section 124A of the Penal Code is hot 
equivalent to an incitement to the offences mentioned 
in section 3 sub-section (1) of Act VII of 1908. That 
section confers very limited powers of forfeiture, and 
is applicable only to cases of presses used for tho 
printing of newspapers which contain incitements to 
the particular crimes or classes of crimes specifi- 
cally mentioned in that section. Sarat CHANDRA 
MITRA v. EMPEROR, 12 C. L. J. 294 15 C. W. N. 64 


Non-~joinder of parties. See PARTIES. 
Notice— Lessee having notice of deed forming part 
of title of lessor—Constructive notice of contents of 

deed. s 

A lossce or a purchaser, having notice of a deed 
forming a part of the chain of title of his lessor or 
vendor, has constructive notice of the contents of 
such deed. 

Patman vy. Harland, 17 Ch. D. 858 ; 50 L, J. Ch. 642; 
del L. T. 728; 29 W. R. 707, followed. 

Rajaram y. Krishnaswani, 16 M. 301, Nurul Hossain 
v. Sheo Sahat Lal, 19 E. A. 221; 20 C. 1, relied upon. 
Sueo Lat SINGH r. Goor NARAIN 218 

to Municipality prior to building—En- 
croachment—Plaintiff in enjoyment for a number 

of years—No objection—Burden of proof 808 


Oaths Act (X of 1873), S. 8—Oath affecting 
third person — Competency of Court. 

Where the oath, dictated by the plaintiff, was in these 
terms: ‘If I lie in saying that 1 did not strike tho 
balance and had paid the debt, may my wife be con- 
sidered to have been divorced from me’: 

Held, (1) that the oath was repugnant to decency 
und purported to affect a third person. 

(2) that the oath, obviously in contravention of 
section 8 of the Oaths Act, was not validated by 
aceeptance of the defendant. 

(3) thatthe Court was not competent to tender the 
oath to the defendant and was consequently barred 
from accepting the evidence of the defendant so 
sworn; 5 

(4) that the acceptance by tho defendant did no 
creato a bar to any objection by tho plaintiff. : 

Ruldu Maly. Bhupa, 36 P. R. 18738, followed. 

Ram Narain Singh v. Babu Singh, 18 A. 46, dissented’ 
from. NABI BARUS. RAM Jawaya, 66 P. R, 1910; 
114 P. L. R. 1910; 13$ P. W. R. 1910 479 
Occupancy holding. See Asri TENANCY 

Act; Bencan Texanxcy Act; LANDLORD AND TENANT 


, 


8 Vol, VIE] 


Occupancy holding —concli. 





Mortgage—Void mortgago 
e —Mortgagee put in possession —Mortgagor’s right 
to recov€r possesgon without paying the mortgage 
money : 738 
Officia! Trustee, whether can be made executor 
—Private testator—Offcial Trustees Art (XVI of 
< 1864), ss. 8, 10, 32. 

Jt ig not open to a testator to appoint the Official 
Trustee as constituted by Act XVII of 1864 as executor 
of his Will; aed if he be so appointed, he will not b> 
entitled, by virtué of his office and in his character as 
Official Trustee, and in the name of the’ Official 
Trustee, to have a grant of probate. Grey v, CHARU- 








SILA DASI 247 
Official Trustees Act (XVII of 1864), 
ss. 8, 10, 32 247 


Oudh Estates Act (I of 1869), s. 8, 
Lists I and 5, S. 22 (11)—Sanad, condi- 
tions in--Succession—Primogeniture —Intestate sus- 
cession. 

Under section 8 of the Oudh Estates Act, the name 
of a folukdar was entered in Lists 1 and 5, and it was 
declared that the succession to the estates comprised 
in the santds granted to talukdars should be regulated 
by the rulo of primogeniture, and in the sinid it was 
provided that in the event of the talukdar or any of 
his sucecassors dying intestate, the estate should 
descend to the nearest male heir according to the rule 
of primogeniture: 

Held, that the language of the sanzd emanating from 
the British authority was simply languaga conveying 
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the ordinary meaning of the word “primogoniture” . 


in the law of England. 

The estates of tulwtdars must, for (he purposes of 
intestate succession, be treated as impartible. 

Dawan Rin Bijat Brhadur Singh v. Rie Sagetpal 
Singh, 17 I. A. 173; 18 O. LLL aud Jag idish B dvidur v. 
Shes Partab Singh, 23 I. Av 109;5 C. W. N. 602; 
11 M. L J.178;3 Bom. L R. 293; 23 B. 369 (P.C), 
followed. 

Whero after, the death of a teluh lur, his two 
collateral heirs being uncle and nepuew claimed tho 
-estate: Held, that the nephew was the heir being 
entitled to succeed according to the rule of lincal 
primogeniture, 

Brij Indu Bihadur Singh v. Renee Janki Koer, 
5L A.1;1 0. L.R 318, referred to. Desi BAKHSH 
SINGH v. CHANDRABHAN SINGH, l4 C. W. N. 1010; 12 
C. L. J. 803; 8 M. L. T. 273; 7 A. L. J. 1122; 12 Box. 
L. R. 1015 f 724 P. C. 


—— sS. 22 (11) 
Oudh Land Revenue 








( 724 

Act (XVII of 
1876) —Oudh Laws Act (XVIL of 1876), s 9— 
“Mahal,” meaning of —Stitutes, interpretation of— 
Interpreting one statute by terms of another passed 
on sam? dary. 

The word “mahal” is a term of the Revenue Law, 
andasthe Oudh Laws Act, 1876, andthe Oadh Land 
Revenue Act were passed on the same date aud refer 
to oach other, it is permissible to refor to the latter 
Act in order to ascertain the meaning of the word 
“mahal? in the Oudh Laws Act. 

The word “mahal” means any parcel or parcels of 
land which have been separately assessed to or are 
held under a separate engagement for the revenue and 
for which a separate record-of-rigits has been pre- 
pared. 
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Where a taluka consists of a large number of 
villages, cach of which is separately assessed to 
revenuc and may be regarded as an inferior mahal 
the whole taluka is called a taluddaré mihal. Nuko. 
RAS Kunwar v. HARIHAR BAKSH SINGH, 14 C. W. N, 
817; 12 C, L. J. 40; 7 A. L. J. 709; 12 Bom. L. R. 308; 
8 M. L. T. 89; 1 M. W. N. 851; 130 0.C, 163; 32 A. 351; 
20 M. 1. J. 609 196 P. C. 
Oudh Laws Act (XVIII of 1876), s.6 


95 
E. 196, 295, 
mama ee I0, I1, NB, 18 


aaa cme ee - 


Oudh Rent Act (XXII of 1886) œ 
108 (8) (10) 608 


———~ S. 108, cl. (15)—“Estate, 
meaning of— Suits for projits between uander-propries 
tors~~Jurisdiction of Rent Courts. 

The term “ Estate”, as used in section 108, clause 
(15) of the Oudh Rent Act, is wide enongh to include 
an under-proprictary tenure and consequently suits 
for profits between under-proprietors lie in the 
Rent Conrts under the provisions of this section, 
Manaragi r. Daryar 13 0. C. 231 1018 
Paper Currency Act (III of 1905) 

S. 24, scope of —Promissory-note payable to benra 
Elon demand-—Right of suit for recovery of money ~-= 

Frawt—Estoppel. ` 

The prohibition contained in section 24 of the Paper 
Currency Act is directed against only one party to 
the transaction, The section does nut prohibit any 
person from lending money on a bill or note payable 
to bearer on demand or from claiming the re-payment 
of the money lent. Nor docs the section declare the 
contract evidenced by, or embodied in such a bill 
or note, illegal or void; nor is any Court prohibited 
from accepting such a bill or note’ as evidence. 

Where a plaintifi’s act which forms the considera. 
tion for the promise sued on is lawfal and the object 
of the agreement is lawful,a defendant cannot avoie 
his promise by showing that ho transgressed the law 
by giving his promise in a particular manner, 

The Court should not listen toany one who plead: 


“his own scandalous conduct. No one should be alowed 


to get relief or assistance as the fruit of his own fraud, 

A suit on a promissory-noto pryable on demand ta 
the bearer is not barred by section Z4 of the Paper 
Currency Act. 

Jetha Parkha v. Ramchandra Tithoba, 16 B. 680. 
not followed. DHANJI v. EMPEROR, 4 S. L, R. bt iy 
Pardanashin lady—Docnwent a 

such ledy—Court to br satisfied on wheal points- 

Rule not applicable to literate lady of considerable 

intellectuni capacity. 

The Court, when called upou to deal with a deot 
alleged to havo boen executed by a pardanashin lady 
must, before it gives effect to it, satisfy itself upon 
the evidence, first, that the deed was actually executed, 
by her or by some person duly authorized by her, 
with a full understanding of what she was about t 
do; secondly, thatshe had full knowledge of tho nature 
and cffect of the transaction into which she is said 
to have entered; and, thirdly, that she had independent 
and disinterested advice in the matter, 

Bindu Bashint Disi v, Giridhari Lal Leys Ind. Cas 
330, relied upon. i 
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But this doctrino applies only to tho oase of 
execution of a documont by apardanashin lady pro- 
perly so called. Ifa lady is not pardanashin, or, 
though pardanashin, is literate and of cousiderable 
intellectual capacity, the Court will not be inclined to 
interfere with a deed which has been prima facie 
properly executed by her, orto interfere with tran- 
sactions to which her consent has been deliberately 

iven. ; 
= Badi Bibi v. Sami Pillai, 18 M. 257, at p. 262, Khatija 


v. Ismail, 12 M. 380, at p. 384, Mahamed Baksh v., 


Hosseini Bibi, 15 C. 6845 15 I.A. 81 and Ismail Mussajee 
v. Hafiz Boo, 33 I, A. 86: 3 0, L. J. 4845 83 C. 773; 10 
©. W. N. 570; 3 A. L, J. 858; 8 Bom. L. R. 879; 16 
M. L. J. 106; 1 M. L. T. 137, referred to. ALIKJAN 
Bisi v. RAMBARAN Suan, 12 C. L. J. 857 166 
Parties — Dismissal of insolvency petition — 

Appeal—Non-opposing creditor not to be made a 

respondent , 6 
—— Land acquisition proceeding—Attach- 
ing creditor whether should be made party in ap- 
portionment proceedings 481 
Land acquisition procecdings—Objection 
-in Court by persons not parties before Collector— 

Parties, addition of—-Persons not made parties to 

reference not to be added by Civil Court 10 
Suit for redemption of Lanom—Plea of 
renewal—PFlaintiff trustee not a party to the ro- 
nowal—Co-trustee‘not invited to join as co-plain- 
tiffs, effect of —Dismissal of suit 4 
—Joinder — Hindu Law—Joint family— 

Suit by partners for taking accounts—Sons of such 

partners not necessary parties—Suit based ow con- 

tract—Suit for recovery of jont property—Position 
of manager. 

Iu a suit for taking partnership accounts by some 
members of a firm against the other partuers, tho 
sous of the plaintiffs, who are members of a joint 
Hindu family with their respective fathers, are not 
necessary parties and the suis is nob bad for non- 
joinder of parties. 

When a suit is based on a contract of partnership, 
the only necessary plaintiffs to the suit are those 
members of the joint family who are actually partners 
jn the transaction. 

Shamrathi Singh v. Kishen Parsad, 29 A. BIL; 4A. D, 
J. 194; A. W. N. (1907) 58, Sesham Patter v. Veera 
Raghavan Patter, 82 M. 284;5 M. L. T. 351; 19 M. 
L. J. 372; 4 Ind. Cas. 38, dissented from. 

Case law on the subject discussed. 

When a contract is éntcred into by any member in 
his own personal name, such member may suo on such 
covtract as sole plaintiff. 

Obiter dictum. 

In a suit, not based on a contract, for tho recovery 
of joint family property, all joint owners are necessary 
parties, but the manager of the family may perhaps 
sue as the representative of the family as regards 
puch property. h 

Law onthe subject of the position of tho joint 
Hindu family and the joinder of parties discussed 
and explained. DAMODHARDAS v. VISHENDAS, 4 Sad 
R. 2 





Paneer 











Partition sit — Tenant under owner of 
half share of proprietary title suing for partition— 
Owner of other half skare alone made defendant— 
Whether plaintif’s landlord ought to be made party. 

The plaintif's sued for the partition of certain jamus 








INDIAN CASES. 


- Pi9lo 
Parties—concld. 


to a half share of which they are ontitled as tenants 
under M, the owner of a half share of the proprietary 
title. The title to possession of te remaning half 
sharesof the jamas was in 8, the owner of the remaining 
half share of the proprietary title. The proprietors 
as between themselves were undivided in respect of the 
jamas. Tho suit had boen brought against S alone. 
The first Court decreed the suit, bub the lower 
appellate Court set aside the “decreo and remanded 
the suit for tho purpose of giving theeplaintiffs an 
opportunity to bring M onthe record? 

Heid, that M was, if not a necessary party, at least 
a proper party to the suit as his presence was necessary 
in order to enablo the Oourt offectually and completely 
to adjudicate upon and settle all the questions involved 
in it, and that the order of the lower appellate Court 
was right. . 

Chudasama v. Partapsang, 28 B. 203; 5 Bom. L. R. 
937, referred to. INDU BHUSHAN ACHARYA v. SAILAJA 
SUNDARI BARMANYA 3 

——Suit for account by partner against re- 
presentatives of deceased partner—Receiver of deceas- 
ed partners estate, whether necessary party—Civil 

Procedure Code (Aet V of 1908), s. 151, O. XLI, 

R. 283— Remand by appellate Court when suit not 

disposed on preliminary point—Inherent power o 

Court. ‘ 

In a suit to wind up a partnership business brought 
by one partner against the representatives of a 
deceased partner, ib is necessary to join as party 
defondant the recciver appointed by a ‘competent 
Court to take charge of the estate of tho deceased. 

Jatindra Nath Chowdhury v. Sarfardj Miah, .6 Ind. 
Cas. 214; 14 O. W., N. 653 and haji Mahmud Akbar v. 
Dwarka Nath Sarkar, 6 Ind. Cas. 68; 11 ©. L. J. 658, 
referred to. 

When a decree has been made by an original Court 
in a suit improperly framed by reason of the failure 
of the plaintiff to joina necessary party asa defen- 
dant, itis competent to the Court of appeal, under 
section 151 of the Civil Procedure Code, to set aside 
that decision and to remand the case for re-trial with 
directions to add all necessary parties. 

Salima Bibi v, Sheikh Muhammad, 18 A. 181; Rajit 
Ram v, Kateswar Nath, 18 A. 396; Habib Baksh v. 
Baldeo Prosad, 23 A. 167 and Badam v, Nathu, 25 A. 
194, referred to, Toura BIBI v. ZABEDA KHATOON 


Partition among sons—Mother’s share—Mere 
severance of interest, no division by metes and 
bounds—Mother not entitled to share—Mother’s 
right to compel partition 

———-——— of estate—Setting up miras titlh—Title 
not found by Revenue authorities—Title suit—Per- 
manent tenure—Fixed rent ` ` 

of occupancy holding with tho consent 

of zamindar, effect of 

5 true test of Separation of interest— 

Usufructuary mortgage of whole property by one 

sister — Decreo for joint possession obtained by 

another 
——-Severance of intcrest—Definement of 

sharo, effect of —Agreement 905 

Mokararidar of share suing Zamindar of 
remaining share—Wh8ther Suit lies, 

The right of partition exists when two parties are 
in joint possession of land under permanent titles, 
although these titles may not bo identical, 
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The right of partition belonging to a mokararidar 
is not lost by reason of the fact that his mokarari is 
liable to forfeiture in certain contingencies. 

Therefore, the mok@raridar of a share, though his 
title is liable to forfeiture in events which have not 


occurred, is entitled to sue the owners of the re- | 


maining shareinazemindart for partition, BHAGWAT 
* Sanar v. Breis BeyAry Mirrer, 14 C. W. N. 962; 12 

©. L. J. 240; 8 M. L. T. 228; 1 M. W. N. 691; 7 A. L. 

J. 1137; 12 Box. L. R. 997 549 P. C. 
Property not conveniently divisible—Sale 

among co-sharers to highest bidder—Partition Act 

(IV of 1898), s, 4 

Where the nature of the property to be divided in 
a partition suit, is such that a division thereof amongst 
all the share-holders cannot reasonably or convenient- 
ly be made, the proper course to follow is to direct 
a sale of the property among the co-sharers: and it 
should be given to that share-holder who offers to pay 
the highest price above the valuation made by the 
Court. The defendant cannot be compelled to 
transfer his share at a valuation to the plaintiff 
merely bevause the latter happened to have posses- 
sion of thé. property at the time when he commenced 
the action. ‘ 

Williams v. Games, L. R. 10 Ch. App. 204; 44 L. J. 
Ch. 245; 32 L. T. 414, 23 W. R. 779 and Pit v. Jones, 
5 App. Cas, 651; 49 L. J. Ch. 798; 43 L. T. 385; 29 W. 
R. 33, relied on. 

Basant Kumar Ghose v. Moti Lal Ghosh, 6 ©. L. J. 
8 (mate), distinguished. DABENDRA Naru v. Harr 
Das 84 














suit—Tenant under owner of half 
share of proprietary title suing for partition — 
Owner of other half share alone made dcfendant— 
Whether plaintiff’s landlord ought to be made 
party 382 
Decree drawn up by mistake on 

Court-fee stamp—Inherent power of Court--Non- 

judicial stamp directed to be filed— Decree validat- 

ed from date of decree—Civil Procedure Code (Act 

V of 1908), s. 151—Stamp Act (If of 1899), s. 52, 

Sch. I, art. 45 — Refund of valu2 of Court-fee 

stamp, 

In a partition suit, the first Court directed the 
plaintiff to file a non-judicial stamp of Rs. 100 
for the decree to bo drawn wp thereon in accord- 
auco with article 45 of Schedule I of the Stamp 
Act. “By mistake the plaintiff filed a Court-fce 








< stamp of that valno and by mistake the Court 


engrossed the decree on the same. The defendant 
appealed and the appellate Court could not detect 
the mistake. Then the plaintiff applicd for execu- 
tion of tho decree in the first Court, where the 
defendant took the objection that the decree could not 
be executed not being drawn up upon a non-judicial 

_ stamp paper. The objection was allowed and the 
plaintiff moved the High Court: 

Held, that this is a -fib case for the exercise 
of the inherent powers of the Court which have 
been saved by section 151 of the Civil Procedure 
Code, that the plaintiff should be allowed to put 
in a non-judicial stamp of Rs, 109, which would 
be defaced and attached to the decree already 
drawn up, and that this wod be sufficient to 
validate the decree with retrospective effect 
rom tho date when it was drawn up, and 
he result would be to validate the appeal as well. 
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The principle explained iu Chhayunnessa Bibi v. 
Kazi Basar Rahman, 5 Iud. Cas. 582; 37 C. 399; 1160, 
Li J. 285, followed. 

Section 52 of the Stamp Act 
a case in which a Court-fee stamp has been 
erroneously used where a  non-judicial stamp 
ought to have been usol undar the provisions of 
the Stamp Act. , 

Reference under section 57 of Act IL of 1999, 28 A. 
213; A. W. N. (1901) 1, followed. 

But the Revenuo Officers, as a matter of indulgence, 
though not as a matter of right, may grant reliof to the 
person who has made the error. RAFI-UD-DIN v. Lariv 
Ausen, 14 C. W. N. 1101; 12 C. L. J. 324 94 

— Act (IV of 1893),s.4 -844 

— S, 4—-Elements necesstry to attract 

operation of the section — “Family”, “undivided 
family” and “house”, meaning of. 

An application under section 4 of the Partition Act, 
1898, may be made after the preliminary decreo. 

Satya Kumar v. Satya Kirpal, 3 Ind. Oas. 247; 10 C. 
L. J. 508, referred to. 

Hira Moni v. Radha Churn, 5 O, W. N, 198, Kadir 
v. Abdul Rahiman, 24 M. 639, Abdus Samad v. Abdur 
Razzaq, 21 A. 409 and Bai Hirakore v, Trikamdas, 83 


does not cover 








-B, 103; 10 Bow. L, R. 23, 3 M. L. T. 141, followed. 


Kali Kumar v. 
distinguished. : 

Tho operation of section + of the Partition Act 
cannot be avoided ifthe property comprised in the 
suit includes in addition to the dwelling house other 
lands owned by the parties. The clements which must 
co-exist to attract the operation of section 4 are, dirst, 
that the dwelling house should belong to an undivided 
family; secondly, that a share thereof should have 
been transferred to a person who is not a member of 
such family; and thirdly, that the transferee should 
suc for partition. The circumstance that the plain- 
tiff had purchased, in addition to a share of the dwel- 
ling house, a share of other lands as well, of which he 
sought partition in the suit does not render inappli- 
cable the provisions of section 4. 

Bilshet v, Miran Saheb, 28 B. 77, referred to. 

The word “family” as used in the Partition Act, 
ought to be given « liberal and comprehensive 
meaning, and it does include a group of persons 
related in blood, who livo in one house or under ong 
head or managemont. Thero is nothing in that Act to 
support the suggestion that tle word was intended to 
be used ina very narrow and restricted sense, namely, 
a body of persons who can trace their descent from n 
common ancestor. 

Tho words “undivided family” in the section must 
be taken to mean undivided qua the dwelling houso 
in question, and to be a family which owns tho house 
but has not divided it. 

Sultan Begam v. Debi Prasad, 30 A. 324; A. W. N. 
(1903) 126; 5 A.L.J. 352; 4 M.L.T. 38 (F.B.), followed. 

Hashmat Ali v. Muhammad Umar, 29 A, 398;. 
4A. L. J. 203; A. W. N. (1907) 52, dissented from, 

It is not necessary to constitute an undivided 
family for the purposes of section 4 of the Partition 
Act that the members of the family should coustantly 
reside in the dwelling house; nor is it necessary that 
they shonld be joint in mess, 

Sultan Begam v. Debi Prasad, 80 A. 324 (F. BJ); 
A. W. N. (1908) 126; 5 A. L. J. 352; 4 M. L. T. 88; 
and Fuman Y. Vasudeo, 23 B, 78, relied upon, | 


Brahmananda, 7 C. L. J. 98, 


1100 l 


Partition Act—concld. 


The term “house” embraces not merely the 
structure or building, but includes also adjacent 
buildings, cartilage, garden, courtyard, orchard and 
allthat is necessary for the convenient occupation 
of the house; but not that which is only for the 

< personal use and convenience of the occupier. 

Stecle v. Midland Ry. Co, L. R. 1 Ch. App. 275; 
12 Jur. (N s.) 218; 14 L. T. 3; 14 W. R. 367, Governors 
of St. Thomas” Hospital v. Charing Cross Ry. Co, 1 J. 
and H. 400; 30 L.J. Ch. 395, 7 Jur. (x. s.) 256; 
d L T. 18; 9 W. R. 411; Fergusson v. London 
Brighton and South Coast Ry. Co., 3 DeG. and 8. 633; 
83 Beay. 103; 2 N. R. 566; 33 L.J. Ch. 29; 9 L. T.. 
134, IL W. R. 1088, Kerford v. Seacombe &'c. Ry. Co., 
57 L. J. Ch. 270; 58 L. T., 445, 86 W; R. 481; 52 J. FP. 
487 and Low v. Staines, 16 T. L. R. 184; 64 J. P. 212, 
relied on. KHIRODE UHANDRA v. BARODA PROSAD, 12 
C. L. J. 525 436 
Partnership—Suit by partners for taking ac- 

counts— {ons of such partners not necessary parties 

~——Suit based on contract Suit for recovery of 
joint property— Position of manager 

ea Dissolution—Suit for general account 
barred— Subsequent collection by one partner— Suit 
for share by other partner—Maintainadility. 

A partner, whose remedy against his co-partner for 
a general account is barred, can recover his share of a 
particular item of the partnership assets- which the 
co-partner receives after the dissolution of 
the partnerships. THIRUVENGADA v. Sapacopa, 1 M. 
W, N. 446; 8 M. L. T. 281 sik 


Patni Regulation (VIII of 1819), 
S. Q9—Parchase by defaulter forbidden—Agrec- 
ment with delanlter to purchase aud re-convey 
to defaulter, void— Recorded patnider, heir and 
legatee of—“Actual defaulter.” 2 

Patnidar’s right to Chaukidari Chakran land 
resumed by the Zamindar 554 

Patta tendered to, and refused by, tenant, whother 

- a lease—-Registration 750 

Payment to a person not an agent. 

A payment made toa person, who is nob the 
creditor's agent for the purpose of realizing money 
due to creditor from third parties as debts, is nota 
valid payment. Nazır Aumap v. ABDUL HAMID KHAN, 
89 P. W. R. 1910 530 
Penal Code (Act XLV of 1860), 9 a9 


—~—~— Sa 71 Conviction for several offences 
— Extent of punishiment—Iagistrate of second class, 
powers of. 
A Second Glass Magistrato convicted the accused 

for offences under section 147, Indian Penal Code, 
and section 825, Indian Penal Code, read with 
section 149 and sentenced him on each count for 
different terms which together amounted to nine 
months: Held, that the sentence was not illegal. 

= Queen-Empress vy. Bisheshar, 9 A. 645, followed. 

DHARAN Das v. EMPEROR, 7 A. L. J, 910 12 


s. 114 539 
121, I2ZIA 122, 123, 
359 








= mmea D S a 


124A 
ss. 143, 426, 447—Trespass— 
Unlawful assembly. 3 
'Theaccused entered into a vacant manai, broke down 
a, wall and re-built it. The wall belonged to one of 
the accused: ; 
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Held, that there could be no unlawful assembly as 
the accused were thero to build their own wall. ` 

Held, further, that the accused could giot be cof- 
victed of mischief, Saravana Pinar, In re, 8 M. l- 
T., 222 855 
——-— Sa 168- 752 
S. 182—Statement on oath made in 

application for transfer by accused person, 

A person cannot be convicted under section 182 
of the Penal Code for a statement made by him dur- 
ing his examination on oath by a Magistrate, or in tho 
course of an application for transfer of his case pend- 
ing inthe Court of another Magistrato. 

Queen v. Daria Khan, 2 N. W. P. H. ©. 128, Queen- 








Empress v. Subbaya, 12 M. 451, followed. MATTAN ^. 
EMPEROR, TA. L. J. 1143 
mn aan S. 193 398 





—~— S. 193— Conviction for perjury— 
Acknowledgment by witness of the correctness of 
his deposition — Validity of conviction 414 
S. 193— Perjury —Evidence, su fici- 





ency of. 

A sued B for ejectment froma certain house. B 
pleaded that he was the owner of the house. A pro- 
duced tuo kirayanamas executed by B, which showed 
that ho was the tenant of A. B said that ho had left 
his signature on blank papers and it was on those 
papers that A had subsequently filled upthe contents of 
the kirayanamas;he, however, subsequently endorscd 
on the back of the documents “Tahrir taslim hai.” Upon 
the strength of the endorsement, B was run down for 
perjury: Held, that the ondorsement was not alone 
sufficient evidence to convict B for perjury. Cnarrat 
SINGH v. EMPEROR f 4 

—— S. 203—False evidence given on 
questions by police during investigation. 

Section 203 of the Indian Penal Code, 1860, does not 
apply to the case of a persou who gives false evi- 
dence as a witness to the police in the course of their 
investigation, and that only in reply to questions put 
to him. It contemplates information~volunteered by 


some person. SARJU Saran, In re v. EMPEROR., 7 
A. L. J. 1150 








‘ss. 216A, 395 and 400— 

Cany of dacoits, belonging to, meaning of. 

A person cannot bo said to belongto a gang of 
dacoits within the meaning of section 400, Indian 
Penal Codo, in respect of whom the Court is satisfied 
that his connection with the gang was limited and 
was always intended to bo limited to a series of acts, 
none of which amounted either to dacoity or to 
abetment of dacoity, though they might be punishable 
under section 216A of the Indian Penal Code. 

It is not necessary for aconviction under section, 
4100, Indian Penal Code, that tho person’ convicted 
must have taken part in any one dacoity.- 

Evidence, showing the actual participation by an 
accused in any given dacoity, is evidence both of his 
association with the gang and of his object in such, 
association, 

Evidence, though not believed for the purpose 
of a conviction under section 395, Indian Penal Code, 
may yet be relied upon for the purpose of a conviction 
under section 400, Indian Penal Code. 

A conviction under Section 400, Indian Penal Coda, 
cannot be considered bad in law merely because the 
eyidenco on the record would also havo justified 
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Penal Code—contå. 


conviction for a specific offence under section 395, 
Jadian Penal Code. Gara Din v. FMPEROR, 13 O, ©. 
235 S 9 1006 


S. 223- Escape of prisoner—Negli- 
gence—Natural and probable consequence of negli- 
gence. 

Before a person can be convicted under section 

223 of the Indian Penal Code of having negligently 





- suffered a prigoner to escape, it must be shown not 


only that he was guilty of negligence, but that the 
escape was at least the natural and probable con- 
sequence of ‘his negligence. 

A, a police officer in charge of a Thana, left the Thana 
having left orders to the writer head constable to 
make arrangements for the escort of certain prisoners. 
The head constable made arrangements and -sent the 
prisoners off. From the custody of the escorts the 
prisoners escaped: Held, the escape of the prisoners 
was not the natural and probable consequence of A’s 
negligence and he could not be convicted under section 
223 of the Penal Code. Durea Prasap v. EMPEROR, 
7 A. L. J. 907 411 


—_ S. 224 — Escape from custody — 
Arrest of judgment-debtor—Judgment-debtor allowed 
to go by decree-holder and procesa-server. 

Where a person arrested in execution of a Civil 
process was allowed to go by the deerce-holder and 
the process-server who had arrested him: 

Held, that there was no offence of escape from law- 
fal custody committed by the person who was 
arrested. 

Queen-Empress v. Muppan, 18 M. 401 and Crown v. 
Ramasami Konan, 18 M. L. J. 540; 831 M. 271; 8 Cr. D. 
J. 200, distinguished. FUBLIC Prosecutor, In re, 8 
M. L. T. 286; 1 M. W. N. 592 3 


———— S. 323 539 
SS. 339, 34 I —Frongful restraint 








-—Exception. 

The complainants charged the accused with the 

offence of wrongful restraint inasmuch as they had 
restrained the complainants from passing through 
The fields 
belonged to the father of some of the acensed, the 
other accused cultivating one of them, as tenants: 
. Held, that the case was more properly one for the 
Civil Court to adjudicate upon, and that the accused 
conld not be convicted of an offence under section 
841, Indian Penal Code, bacause— 

(1) complainants’ right of way was not sufficiently 
established and 

(2) it was not shown that the aceused acted 
otherwise than bona fide in obstructing them. 

Haveli v. The Empress, 25 P. R. Cr, 1886, re- 
ferred to, Natua SINGH v. Emperor, 22 P. R. 1910 
Or; 121 P. L. R. 1910 Cr. 493 
——-— S, 341 493 


—- S. 35 I — Assault —Surrounding Con- 
stable ina threatening manner— Assault by one not 
constructively offence of all. 

Where one of the accused hit a constablo and the 
others surrounded the constable in a threavening 
manner: Held, thatthis findin® was not sufficiont to 














convict the others of assault. MUNISAMI v. EMPEROR, . 
8 M. L. T. 118 416 
= S$: 352 .. 355 
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S. 379--Theft-—Dishonest intention 
—Taking passengers umbrella to compel him to pay 
fare. 

The accused was in the employ of a steamer com- 
pany and it was his business to see the tickets of the 
passengers. Tho complainant, a passenger, had not 
got a ticket and, therefore, the accused took possession 
of his umbrella. as security that the complainant might 
be compelled to pay his fare: 

Held, that the accused cannot be convicted of theft 
as he did not intend either to get any wrongful gain 
to himself by compelling payment of tho fare or to 
cause any wrongful loss tothe complainant who was 
bonnd to pay his fare. 

Queen-Empress v. 





Srichurn, 22 ©. 1017, dis- 


-linguished, MATABDAR SHEKH v. EMPEROR, 14 C. W. 


257 

————- $8. 379, 429 — Appeal against 

two convictions Setting aside of one conviction and 

confirming the sentences in both—-Enhancement of 
sentences. 

Where in an appeal against two sentences, the 
appellate Court set aside the conviction in one but 
confirmed the sentences in both as being not severo: 
Held, that the appellate Court’s order was ilegalas 
it amounted to an enhancement of the sentence. 
EMPEROR ©. VARADAN, 8 M. L. T, 117 
S. 379—Carrying away of crops of a 

tamarind tree—Absence of finding as to possession of 

tree—Right to crops also not determined Proof of 
_ sale of tree to the accused—Dishonesty cannot be 
imputed to the accused. 

Where the accused was convicted of having dis- 
honestly carried away the produce of a tamarind tree 
which theaccused contended was sold to him: Held, 
that the conviction was bad in the absence ofn 
finding upon either of the questions, whether the 
accused was or was not the owner of the produce, or 
whether the complainant had or had not a right to 
possession of the tree. CHINNA GARATA REDDI v. 
Ewprror, 8 M. L. T. 119 416 
—— S8. 380, 414—Dealing with pro. 

perty after theft—Restoring stolen property to owner, 

not ‘disposing of’. 

The accused restored to the owners jewellory, which, 
thera was some ground for suspecting, had been stolen 
by his son. The accused was sent for trial as he 
would not explain from whom he got the property so 
returned. The Magistrate’s finding was that the 
motive of the accused was to save his son from being 
punished and that his conduch in returning the pro- 
perty and then denying it with this object amounted 
to ‘assisting the act donc by his son’. The accused 
was convicted under sections 414/880 of the Indian 
Penal Code: 

Held, that the accused had committed no offence. 

Dealing with the stolen property after the theft 
was committed would not amount cither to theft or 
to abetment of theft. 

In section 414, Indian Penal Code, the words ‘dis- 
posing of’ must be interpreted by the light of the words 
they are associated with, riz., ‘concealing’ and ‘making 
away with,’ aud they cannot be takon to inclnde 
‘restoring to the owners’. NGA Yan Ev. EMPEROR, 
(1910) 1 U. B. R. 8 
—- ———._ S. 395—Evidenco 


N. 986 
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Penal Code- contd. 
` S. 400—Gang of dacoita, belonging to. 

The term “belong” in section 400, Indian Penal 
Code, implies something moro than the idea of casual 
association; it involves the notion of continuity and 
indientes a more or less intimate connection with a 
body of persons extending over a period of time 
sufficiently long to warrant the inference that the 
person affected Las identified himself with a band, 
the common purpose of whichis the habitual com- 
mission of dacoity. Harr Lan v. Emperor, 13 0. C, 
248 1012 
m an Sa 407 186 
~ --—— Sa 414 465 
Sa 421 —Inconsistency with special 

Act—Dagistrate’s jurisdiction to try the offence—~ 

Presidency Towns Insolvency Act (III of 1909), ss. 17, 

108—‘Suit or other legal proceeding’'—Rule of con- 

struction. 

A creditor instituted against a debtor a prosecution 
under section 421, Indian Penal Code, after an order 
of adjudication had been mado under Act IIL of 1909 
in respect of the debtor. ‘The leave of the Insolvency 
Court was not obtained to institute these Criminal 
Proceedings: 

Held, that the Magistrate’s jurisdiction to try an 
ndjudged insolvent under section 421 of the Indian 
Penal Codewas not taken away by the Presidency 
Towns Insolvency Act (IIT of 1909). 

The general expression, ‘or other legal pro- 
ceeding’ in section 17 of the Act (III of 1909), coming 
after ‘suit’, a word of more limited application, must 
be construed on the principle of ejusdem generis, and 
hence, it could not be intended io include criminal 
proceedings. 

Whero the Insolvency Act creates an uffence, 
jt is the Insolvency Court which has jurisdiction as to 
jt;ns to offences under the Indian Penal Code, the 
ordinary jurisdiction of tho Criminal Courts cannot 
be held to be exelnded, unless expressly or by necessary 
implication the Act repeals the Code for the purposes 
of those offences, Section 103 of the Insolvency Act 
does not substantially interfere with section 421 of 
the Code. As its essential ingredients show, it is 
more or less a new offence created by the Act in 
addition to the offence under the Code. 

Section 421 0f the Indian Penal Code, and section 
108 of ihe Insolvency Act distinguished. 

Ono statute may be impliedly repealed by a 
subsequent statute necessarily inconsistent with it, 
but then the inconsistency must be so great that they 
cannot both be to their fullextent obeyed, EMPEROR 
v, MULSHANKAR, 12 Bom. L. R. 750 963 








nt wan 











- S. 426—Mischief 812 
—— —-_— S. 426 855 
———- ——— $, 429 415 


7 
amma $8. 447, 426—Criminal trespass 
~~ Miachief— Damage of one’s own property by himself 

Intention, 

The accused, a peadah, acting solely in the interest 
of his master R, removed or damaged certain bam- 
bcos belonging to R, which were in the possession of 
the Court of Wards. Tle was convicted of criminal 
trespass and mischief: 

Held, that the conviction of criminal trespass was 
wrong, as the accused entered upon property in the 
possession of his master without intending to com- 
mit an offence or to intimidate, insult or annoy the 
Conrt of Wards; 
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Held, also, that theconviction of the accused of mis- 
chief was unsustainable. Although aman may commit 
mischief by damaging his own property@provided he 
does so in order to causo wrongtul loss, it can hardly 
be said that a man who damages his own estate—~ 
though he has at present a qualified interest—damages 
the trustees in possession, whose only object is to pre- 
serve the estate for the benefit of the owner, Ra- 
MESHWAR SINGH v. EMPEROR 
S. 464— Making a fajse document— 

Signing a bail bond with fictitious names—No offence, 

Where certain persons signed a bail bond with 
names which were nob their own: Held, that they 
were not guilty of an offense under section 464 
of tho Indinn Ponal Code as they had before 
signing the bond informed the Magistrate that their 
names were the names they afterwards signed to the 
bail bond and that, therefore, the persons could not 
be held to have intended to cause the Magistrate to 
believe that the bail bond was signed by any person 
real or fictitious other than the accused. ‘VENKARAsU 
VENKATASAMI t. EMPEROR, 1 M. W. N. 232; 8 M. L. T. 
124 176 
——_— ss. 464, 47 |—Porgery—Making 

false document— Interpolation of name of witness in 

document not required to be attested, no forgery 

Document—~Material alteration, what is—Increasing 

apparent evidence of genuineness, no material altera- 

tion—Test to be applied for determination whether 
document has Leen materially altered, 

Held, by Harington and Mookerjee, JJ. (Teunon, J. 
Contra) that the offence of forgery is not committed 
by the interpolation of the name of a subscribing wit- 
ness in a document which need not be attested, because 
the alteration effected is not material. $ 

Venkatesh v. Baba, 15 B.44; Mohesh Chunder v. 
Kamini Kumari, 12 ©. 313 aud Vazeeralli v. Kurya- 
narayana, 1 M., L. J. 388, followed. 

Per Harington, J. 

An alteration which does not purport to affect 
the terms of a contract, or its identity or 
its validity is not an alteration in a material 
part thercof. 

Suffell v, Bank of England, 9 Q. B. D. 553; 61 L, J, 
Q. B. 401; 47 L. T. 146; 30 W. R. 932; 46 J. P. 500, 
distinguished and explained. 

Per Mookerjee, J. 

An alteration tobe material must be one which 
alters or attempts to alter the character of the in- 
strument itself, which affects or may affect the con- 
tract which the instrument contains or of which it 
furnishes the evidence. 

Vazeeralli v, Suryanarayana, 1 M. L. J. 888 and 
Fenkatesh v. Baba, 15 B. +4, followed. 

An alteration ina document stating a falsehood, 
either expressly or by implication, by way of increas- 
ing the apparent evidence of its genuineness, is nob 
a material alteration. 

The test to bo applied to determine whether 
a document has been materially altered within the 
meaning of section 464 of the Indian Penal 
Code is not different from the test to be applied 
to determine whether the alteration is material 
from the point of view of the rights of the con- 
tracting parties. EMPEROR v. SURENDRA Narn, 160. 
W. N. 3076; 12 C. D. J. 277 
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Penalty. Sce Ixrsrest. 

Performance of contract—Document 
signed by only one of the executants on the under- 
standing that others would join it—Proposed agree- 
ment—Imperfect contract 393 

Plaint enfusedl y drawn—Issues. 

Where the plaint Is confusedly drawn, the issues 
may be read to ascertain the plnintiff’s case. GADIDAS 
SURYANARAYANA v, GAvIDAS Rasya, 8 M. L. T. 202 00 

formally admitted—Objection that suit 
without consent and knowledge cf plaintiff—Proce- 

dure—Natyre of enquiry necessary 60: 


Pleader’s fee—Rules of the Court of Judicial 
Commissioner, App. VI, cl. (g)—Special fee between 
pleader and client-~Plaintiff putting low valuation to 

_ avoid higher Court-fees. 

Where the plaintiff himsolf preferred for his suita 
low valuation in order to avoid payment of higher 
Court-fees, and thero was no vexatious conduct on the 
part of defendants, the plaintiff conld not be allowed 
special fees ns between pleader and client under 
clause (y) of Appendix VI of the Rules of the Court 
of Judicial Commissioner, Sind, onthe ground that the 
case was an intricate one and was argued for a 
number of hearings. GovERDHANDAS vu NARAINDAS, 
48. L. R, 37 Or F. B. 
Pleader—Professional misconduct—False plea of 

alibi in a charge of defamation. 

A pleader set up a plea of alibiin a case of 
defamation against him. The Court found against 
the plea of alibi and convicted the pleader. On the 
question coming before the High Conrt whether the 
pleader was guilty of professional misconduct, their 
Lordships were of opiniou that they were not called 
upon to make any order under the Legal Practitioners 
Act. SECOND GRADE PLEADER, In re, 20 M. L. J. 498 


s representation by—No general rule of law— 
Statutory provision—Diseretionary with Ilagistrate— 
Criminal Procedure Code (Act V of 1898), Ch. FIT, 
ss. 122, 340. 

Although persons are entitled to be represented by 
pleader while being dealt with under division B of 
Chapter VIII of Criminal Procedure Code, because 
they are impliedly accused persons, nevertheless they 
are not entitled to be represented by pleader while 
being dealt with under division C of Chapter VIII, 
in the subsequent proceedings relating to the fitness 
of the sureties offered under section 122. 

Queen-Empress v. Mona Puna, 16 B. 661 at p. 668, 
Jhoja Singh v. Queen-Empress, 23 O., 493, referred to; 

There is no general rule of law entitling persons to 
be represented by pleader before public officers. The 
claim must in each and every case be referred to some 
statutory provision. In default of a statutory pro- 
vision, representation by pleader is entirely within 
the judicial discretion of the Magistrate or Court, 
EMPEROR V. TAWAKALI, 48. L. R. 49 606 
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Pleadings—Amendment—Snuit on salu mes 
B. 


second —Prayor for specific performance 

Court not to make anew case for parties 
Exceptions to the rnle—Second appeal-—Specific 
ground on which appeal in the lower appellate 
Court is fought failing—-Other grounds deemed to 
have beon waived 977 
Foreign judgmeng. suit on —Defendant 
resident in British India—Olaim not on original 
cause of action 810 
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Pleadings—coneld. 


New allegations of fact in appeal 455 

a —-— Particulars of undue influence 301 

——-—-——Point taken for the first time in revi- 
sion. 

ee Appeal —New defence, 

A defence which was not put forward in the 
written statement nor contained in issues cannot be 
set up in appeal. RAMANUNNI v. KARUMATHIN, 8 M. 
L. T, 216; 1 M. W. N. 628 757 
Inconsistent defences—When may be 

pleaded-—Bond not evecuted—Bond executed under 

circumstances so as not to bind executant. 

It is open to a defendant to raise by his written 
statementas many distinct and separate, and, therefore, 
inconsistent defences as he may think proper, subject 
only to the qualification that if the defence ig 
embarrassing, the Court may, under ©. VI, R. 16, 
direct one of two inconsistent defences to be struck 
outand the pleading amended. 

Narendra Nath v. Abhaya Charan, 40, 1. J. 487; 34 
C. 51;.11C.W.N, 20 (MB); 1 MLT. 364, relied upon. 

The defendant pleaded that the bond in suit was a 
forgery and never executed by her, and in the 
alternative that if it was executed it was done under 
circumstances which did not make it binding upon her. 
When tho evidence caine to be adduced, the defendant 
was allowed to go into both these matters: 

Held, that it was too late for the plaintiff in appeal to 
raise any objection on the ground that the defences 
put forward were inconsistent. ALIKIAN BIRI v, Raw. 
BARAN SHAH, 12 0. L. J. 857 16s 
Second Appeal—~Point raised for the first 

time—When not to be alluwed—Civil Procedure Code 

(Act Y of 1908), s. 100. 

Where a point wag not raised in the written 
statement, nor was any issue framed upon it, and 
no evidence wasadduced by either of the parties 
with regard to iband the Courts below had not ex. 
pressed any opinion on the point 

Held, that that point cannot be allowed to be raised 
for the first time in second appeal. JINNAT Anion. 
Nissa BIBI . 123 
Pledge—Stoppage in transit subject to the rights 

of pledgee for value of the bill of lading 650 
Possession. See Speciric RELIEF Act, ss. 8, 9, 
s juvidical, what constitutes 700 
——- Of title deeds—Roegistration 

— Gross negligence 810 
Practice—Application to sanction to sell way; 

property-——Sanction not to be given on application 





et, 























Dismissal of suit as against one of tho 
defendants—A ppeal by the defendant against whom 
suit was decreed—Competency of appollate Court 
to pass decree against other defendant 

———Insolvency—Interim orders-—-Powers of 





Court 

—— -Plen of want of jurisdiction—Duty of 
Court to decide question of jurisdiction —Digmissal 
of suit 

——— Privy Council--Dismissal of appeal— 
Amendment of decree in favour of respondent 
without cross-appeal 

— —~Record of formal evidence in proceed- 
ings under Chapter VIII, Criminal Procedure Code 











92 
——Rule of Hindu Law applicable to a par. 
tienlar District 


445 
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___ Rules of procedure, alterations Mene 
` i ct 
jakal E Eai Court's finding — Remand — 
Power of successor to reverse finding after remand, 
Whero the Judge of an appellate Court gives a 
finding on a particular point and then remands the 
ense for a decision of the remaining questions, his 
successor cannot, on the case coming up again in 
appeal, reverse his finding. TAN BIN v ees 
GAMMAL, 8 MM. DL. T. 238; 1 M. W. N. 692 


L —— Pieint formally admitted— Objection that 
suit without consent and knowledge of plaintiff—Pro- 
-eo—Nature of enquiry necessary. 7 
re ser a BAN has been formally admitted, 
an objection is raised that ihe suit was not instituted 
with the consent and knowledge of plaintiff, the Court 
should raise a regular preliminary issue, whether the 
} g 
nia of the plaintiff, and decide the samo 
after recording evidence of both partics thereon. 
Where serious allegations of fraud are involved, 
“ such further evidence may be called as might appear 


necessary to the Court. 
An order rejecting & p 

formal enquiry as is indicat 

to be set aside on appeal. 


gaan, 48. L. R. 35 
Fanat PT peadings— Conrt not 10 make a new case 


Exceptions to the rule—Second appeal 
don which appeal in the lower ap- 
ought failing—Other grounds deemed 





laint without holding such 

ed above is bad and liable 

Bist SADHU v. GHULAM 
60 


© 





jor parties— 
— Specific groun 
peltate Couri isj ; 
to have been watten i 
Asa general rule, the parties ought to be kept to 


their pleadings and the Court should not raise for 
them in appeal a new point. But tothis rule there 
are exceptions. One of them relates to agroements 
entered into between persons who stand to each other 
inthe relation of mortgagor and mortgagee, or trustee 
and cestuid que truste A Court asa Court of Equity 
js bound to examine into the nature of such agree- 
ments where, onthe face of them, or having regard 
to surrounding circumstances, the Court finds Prima 
cie grounds to suspect that the transaction is 
3$ or unconscionnble. 

T inayak 5. Voze v. Raght, 4 B.H. C. A. CG. J, 202; 
Kedari bin Rane vV. Atmarambhat, 3 B. H.C. 

J.-11; referred to. | 

AN x question is fairly raised either at oe 
original trial, or in appeal, and it is met thero by 
one of the parties on a specific ground, though ot her 
«rounds were open, and the specific ground fails, 
that party should not bo allowed, asa general rule, 
+o rely upon any of the other grounds in second 
appeal, if the allowing of that ground necessitates 
aremand for the taking of fresh evidence and 
thereby prolongs the litigation. In such a case the 
High Court will presume, in the absence of clear in 
dications fromtho record to tho contrary, that tho 
other grounds were waived by the party. JAGANNATIT 


D tne 
4 can Goran, 12 Bom. L. R. 795 
aac ‘lure—Trial of suit—Absence of des 


Seren) if d ficient evidence 
t— Plaintif tendering only superen nide 
HE claim—-Appeal—Right of plaintiff to be 
allowed toadduce all his evidence. owt 
Whero, at the trial of a suit, the plaintiff tenders 
only enough evidence to establish lis claim owing 
to the abzti ce of the defendant and obtains a decree 


ja 
oppressive 


been duly signed by and presented under . 
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and on appeal the appellate Court reverses tho 
first Court’s decree on the ground that the plaintiff 
had not sufficiently proved his case, the appellatp 
Conrt, before dismissing plete’ s@t, should 
givo him an opportunity of putting on record the 
additional evidence which he had filed in Conré 
but which he abstained from tendering owing to the 
defendant’s absence, Vatniamar ACHI v. MARANEN 
Tiota L M. W. N. 612; 8 M. L. T. 360 494 
RNe-consiruction of statement—Evidence— 

Statement to Magistrate or Police —-Amissibility for 

purpose of contradiction—Mashirnama—Statement in 

acriting to police—Motire, failure to prove—RBridence 

Act (I of 1872), ss. 157, 159—Criminal Procedure 

Code (Act V of 1898), ss. 157 (1), 162—Failure to 

report. . 

Re-construction, if conducted with care; is likely 
to be a useful test of the veracity of the witness, but 
it is nothing more, and although the Court’s note 
regarding re-construction is one of the matters before 
the Court referred to in the definition of “proved,” as 








given in the Evidenco Act, it is not evidence and can- - 


not take the place of evidence. 

Where a witness in the Sessions Court makes a 
statement different from the one made by him before 
the Magistrate or to the Police, the Sessions Judge 
must bring on the record, for purpose of contradiction, 
tho deposition of the witness before the Magistrate or 
obtain fromthe Police the proof of statemenis made 
to them by the witness. The Sessions Judge’s note 
that the witness did make a particular statement to 
the Magistrate or to the Police is not evidence and 
is not proof that such a statement was made. 

A Mashirnama, if it be a statement at all, is a state- 
ment in writing to the Police and the admission of 
such a writing in ovidence as corroboration is against 
the express provisions of section 162, Criminal Pro- 
cedure Code, though the writing may, of course, be 
used under section 159 of the Evidence Act in order 
lo refresh the.memory. 

Emperor v. Narayan Rughunath Patki, 32 B.111; 
9 Bom. L. R. 789; 6 Cr. L. J. 16h; 2 M. L. T, 414, re- 
lied upon. 

An omission to send a report to the Magistrate as 
required by section 157(1), Criminal Procedure Code, 
is a serious neglect of duty and one liable to result 
in failure of justice, as it lays the Police open to 
gravo suspicion of the concoction of false evidence. 

Itis not always possible for the prosecution to 
prove the motive for a crime and the absence of any 
proof of motive is not on itself sufficient to justify the 
rejection of evidence which is otherwise reliable. 
EMPEROR ©. Batocunnan, 48. L. R. 88 601 


Pre-emption. ce PUNJAB PRE-EMPTION Act, 
Construction of docnment— Award 
creating right of pre-emption — Court-salo not 
affeeted 











——— Right to pre-empt, when arises in 
favour of auction-purchaser 
—_ Custcm—New abadi of Garhi Awan, 

a suburb of Hafizabad in Gujranwala District. 

A totally new abadi added to a town should he 
regarded as its distinct sub-division for the purposes 
of pre-emption even if no one has yet christened it as 
a mohallah aud no suledivisions lavo been hitherto 

recognized in such a town. The custom of pre-emption 
cannot be presnmed to exist in the new abadi simply 
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Pre~emption--contd. 


because it prevails in the town itself, The case is 
different where the limits of a town have been 
gi@dually exgended by erecting house after house on 
its edge to meet the pPess of population. 

The abadi jadid of the old village of Garhi Awan, 
now asuburb of Hafizabad, is a distinct sub-division 
and no custom of pre-emption obtains therein. ALLAH 
Dirta v. MUHAMMAD Nazir, 102 P. W. R. 1910; 84 P. 
R. 1910 716 





~e Grove-holder, whether as such a mem- 

ber of the village community—Oudh Laws Act (XVII 

of 1876), s. 9. 

A grove-holder, i. e, aperson owning trees, but 
having no interest in the land in which they are 
planted, is not, as such, a member of the ‘village 
community within the meaning of section 9 of the 
Ondh Laws Act, and cannot upon this basis claim a 
right of pre-emption in respect of the sale of a portion 
of the proprietary right. 

Rameshur Bakhsh v. Musammat Bakhta,1 O. C. 284; 
Drigbijai Singh v. Court of Wards, 50. C. 266; Ram 
Dayal v. Chaudhri Muhammad Abdul Basit, 120. O, 
1;1 Ind. Cas. 7; Narendra Bahadur Singh v. Balkaran 
Singh, 7 O. O. 275, followed. 

Bhudar Singh v. Bhinw Singh, S. C. No. 122, 


referred to. GANGOLE v. Kamar ALI Kuan, 180. C. 
202 613 





Muhammadan Law—Shafi-i-sharik— 
Shafi-i-khalit—Shafi-i-jar— Perfect pari iticn-—Large 
estate— Pre-emption on ground of vicinage. 
Shafi-i-sharik has a right of pre-emption in villages 

of large estates, 

Sheikh Mohamed Hossein v. Shaw Mohsin Ali, 6 B. 
L. R. 41, Shaikh Karim Buksh v. Kumruddeen Ahmad, 
6 N. W. P. H. C. R. 877, followed. 

The fact that a tenant irrigates his field in ono 
mahal from his well situated in another mahal does 
not constitute the owners of the two mahals shafi-i- 
khalit, nor does the fact that the two owners are ten- 
ants-in-common of a chaupal put them into that posi- 
tion. A chaupal is bub a house and may be adapted 
to any other use to which a house may be put. 

The ownership of a house is distinct and separate 
from that of the Zamindari. A sale of the latter does 
not necessarily include a sale of the former. 

Mahtab Singh v. Ram Tahal Misser, 10 W.R. 314, 
Karim Buksh v. Kumruddeen, 6 N. W.P. H.C. R. 
877, distinguished. 

Abdul Rahim Khanv. Kharag Singh, 15 A. 104, 
Lalla Puriag Dutt v. Shaikh Bundeh Hossein, 15 W. 
R. 225, referred to. 

Whenamahal is perfectly partitioned into two parts, 
these two new mahals stand to cach other in the 
same relation as two separate villages. No right of 
pre-emption under the Muhammadan Law subsists in 
favour of the owner of one of the new mahals in 
respect tothe other new mahal or any portion of it, 
on the ground of vicinage, 4 

Mahadeo Singh v. Musammat Zeenutunnissa, 11 W. 
R. 169, Sheikh Mahamad Hossein v. Shaw Mohsin 
Ali, 6 B. L. R. 41, referred to. Munna Lab v. HAJIRA 
Jan, 7 A. L. J. 879 
nnn y Tight of, only relative and not ab- 

solute—Offer and acceptance—Notice, issue of, under 

section 10—Tender made but refused -Cause of ac- 

. tion, grounds of, in a swit for pre-emption—Agree- 

ment, conditional but not absolute—Oudh Laws Act 
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(XVII of 1876), ss. 6,9, 10, 11, 12 and 18-—“Pro- 

poses to sell” — Punjab Laws Act (IV of 1872), s. 9— 

Transfer of Property Act (IV of 1882), s. 54—Limit- 

ation Act (IX of 1908), Sch. I, art. 10. 

A right of pre-emption is a right to the benefit of a 
contract or a right of substitution entitling the pre- 
emptor by reason of a legal incident, to which the 


< sale itself was subject, to stand in the shoes of the 


vendee in respect: of all the rights and obligations 
arising from the salo under which he has derived his 
title. It isin effect asifin a sale-deed the vendee’s 
name were rubbed out and the pre-emptor’s name 
inserted in its palce. 

Govind Dial v. Inayat-ul-lah, 7 A. 775, referred to. 

The right of pre-emption is not an absolute right to 
acquire immovable property but only a relative right 
to acquire it in preference to all other persons and in 
this respect it differs essentially from the right which 
has its origin in proposal and acceptance. In all 
cases, a violation of the right isan essential condition 
to the bringing of a suit for enforcement of the 
right of pre-emption. 

A. person olding a right of pre-emption is not 
entitled to claim a decree merely on the ground that 
the owner of the property had issued a notice under 
section 10 of the Ondh Laws Act and that a tender 
made subsequent to the receipt of notice was 
refused. 

Where a plaintiff claims pre-emption on the basis of 
an agreement, such an agreement must not be a con- 
ditional but an absolute one. In order to give rise to 
a claim for pre-emption, it must evidence a complete 
contract to sell. 

Shanker Prasad v. Hamid Ali, 90. C. 169, Ram 
Charan v. Qiamuddin, 2 O, C. 7, referred to. 

Per Piggott, J. C. 

In every caso of pre-emption, the law contemplates 
that there should be a purchaser who has either taken 
possession under the sale sought to be impeached or 
in some cases has obtained title under a registered 
instrument of sale. 

The legislature never intended to exempt transfers 
of property in Oudh in favour of a person holding a 
right of pre-emption in respect of the same from the 
provisions of section 54 of the Transfer of Propertv 
Act. JAGAN Natu V. SHEORATAN SINGH 

Preamble of Wajib-ul-arz—Tariation 
~~ Custom or contract. 

The use of the word ‘agreement’? in the preamble 
clause of a Wajib-ul-arz and a slight variation in the 
pre-emptive clauses of the two successive Wajib-ul- 
arzes are not sufficiont to establish that the docu- 
ment records only a contract of pre-emption. 

Hub Lal Tewari v. Ganga Sahu, 7 A. L.J. 519; 6 
Ind. Cas. 151, followed. NARSINGH PERSHAD v. SHIVA 
Tanar Rar 573 





Wajib-ul-arz —Construction— Custom 
or contract. 
- A Wajib-ul-arz contained the following provision 

to pre-emption:—“If a co-sharer has to sell and mort- 
gage his hakeat anda mortgagee has to sub-mort- 
gage, then at the time of transfer it willbe incum- 
bent that he should, after giving information, sell and 
mortgage for a proper price first to a near co-sharer 
and, in case of his refusal, to another co-sharer in the 
village; should he not take it or not give a proper price, 
then he (the vendor) will have power to transfer it 
to whomsoever he likes”; 
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Held, that the Wajib-ul-arz recorded a custom of 
‘pre-cmption. - 

Majidan Bibi v. Sheikh Hayatan, A. W. N. (1897) 
8, Baldeo Sahai v. Nagai Ahir, 3 A. L, J. 850; Sewak 


Singh v. Girja Pande, 2 A, L. J. 6; A. W. N. (1905) ° 


16, referred to, 

A record in the Wajib-ul-arz must be deemed to be 
the record of a custom unless the document itself 
indicates, or it is otherwise proved that tho pre- 
emption clause embodies a contract. 

Majidan Bibi v. Sheikh Hayatn, A. W. N. (1897) 8, 
followed. Bnim Sen v. Mori Ram, 7 A. L. J. 902 

181 F. B, 

Wajib-ul-arz—Construction— Custom 

or contract—Perfect partition, whether abrogates cus- 
tom of pre-emption. 

The Wajid-wl-arzofa village contained the following 
provisions as to pre-emption: 
| “If any share-holder wishes to dispose of his share, 
he must do so in the first place to Baradaran, then to 
co-sharers in the patti and after that to co-sharers 
patti digar”: 

Held, that it was a record of custom. 

Kanchan Singh v. Mani Ram, 7 A. L.J. 218; 82 A. 
201; 5 Ind. Cas. 212, Tasaddag Husain vy. Ali Husain 
Khan, 28 A, W. N. 121, distinguished: 

Held, further, that a perfect partition did not of 
itself and of necessity abrogate a custom of pre- 
emption that prevailed in the village. 

Daria v. Harkhial, GA. L. J. 180; 81 A. 274; 2 Ind. 
Cas. 208, distinguished. Beni v. Purax Sineu 572 
oo Wa jib-ul-arz—Construction—Intikal 

Perpetual lease—Sale. 

The Wajib-wl-arz of a village contained the following 
provisions: “Whenever any co-shurer transfers 
(intigal) his share (hakkiat) in any mahal, he shall 
transfer it first to near co-skarer and after that to 
remote co-sharer in his patti etc.” A perpetual lease 
of a certain share was executed in favour of a stran- 
ger: Held, that the perpetual lease was a transfer 
within the meaning of the word ‘intikal’ as contained 
in the Wajib-wl-arz. 

Jagdam Sahai v. Mahabir Prasad, 28 A. 60; 2 A.L. J. 
“492; A. W. N. (1905) 190, referred to. 

A. pérpetual lease executed in consideration of a 
substantial sum as premium reserving only a nominal 
rent is in reality a salo. 

Ahmed Ali Khan v. Ahmed,(1866) N. W. P. H. C. R. 
101, referred to. LALJI MISIR v. JAGGU TIWARI, 7 A. 
L. J. 1022 930 
cua Wajib-ul-arz —Oonstruction — Kara- 

bat karib haqiut men, meaning of—Blood relation. 

Tho Wajib-ul-arz of a village contained the following 
provisious:—-“‘Lihaza jo koi sharik hissaapna bazarye bat 
ya reha yathika ya istighrak intekal karia chahe, to 
awal shurkai zaili patti mustahal leneintekal mithiat 
ke honge, jo woh na len, to digar shurkai patti majaz lene 
intikal ke honge, aur bahalat inkar hissadaran patti 
mazkur, aurhissadaran dusre patti ke jo karabat karib 

-hakiat men rakhte hon, mustahag lene intikal ke honge: 

Held, that the words “Karabat karib hakiut men” 
referred to relationship in blood and not to nearness 
in space. BALDEO PERSAAD v. BHAGWANT SINGH 


manama meae Wa jid-ul-arz—Construction — Right 
inter se~“Sab so karibi rishtadar,” . 
"A Wajib-ul-erz contained the following terms 
Jub kot 4 issedar apni milkiyat muntakil karna chahe 
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‘shares of share-holders.” 
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to haq shafa ka uwal sab se karibi rishtedar ko jo us 
gaon men hissa rakhta ho hasil hoga. Dar surat na 
hone kisi aese rishtedar ke kissi e hissalar ko jo Sus 
patti men hoga”: 

Held, that the Wajib-wl-arz gave priority to that co- 
sharer who was the nearest rolative. among all 
relatives. Held, further, that the right existed 
among the pre-emptors inter se. JAGANNATH V., GOLA, 
7A. L. J. 653 261° 





Wajib-ul-arz — Construction — ‘wo 
classes of pre-emptors—The first class of pre-emptors 
not claiming pre-emption~—Suit by second class of 
pre-emptors, - 

The Wajib-wl-arz of a village gave right of prg- 
emption to real brothers and nephews, and after them 
to the person or persons who would inherit the pro- 
perty from the vendor in default of real brothers and 
nephews. The vendor had two nephews but they 
did not claim the right to pre-empt. 

Plaintiffs, who sued for pre-emption, were entitled 
to succeed to the vendor’s property in default of real 
brothers and nephews: 

Held, that plaintiffs were entitled to pre-empt. 
| {The Wajib-ul-arz should be construed as providing for 
two classes of pre-emptors, namely, (1) real brothers or 
nephews and (2) the persons who would inherit the 
property from the vendor in default of real 
brothers and nephews. Jf no person in the first class 
claims pre-emption, the right devolves on any person 
in the second class. Rax Lat v, Ram DAL 9 
aa Walib-ul-arz—~Construction —Varia- 

tion —Custom or contract—Regulation FII of 1822. | 

The preamble of a Wajib-ul-arz of 1833 contained the ` 
words:—We write this Wajib-ul-arz of our own free 
will and having fully understood itwe accept tho 
matters stated below as binding upon us.” Tho 
heading of the clause relating to pre-emption was: . 
“Node of sale and transfer of the whole or part of the 
The pre-emptive clause 
itself was: “Whoever amongst us wishes to transfer 
his share in whole or in part by sale or mortgage, is 
bound to inform his co-sharers, and to sell or mortgage 
to him at fixed price. Ifany one transfers his share 
toa stranger without informing his co-sharers the 
transfer will not be valid.” The concluding words 
were:—‘We have written this igrarnama thatit may 
be of use at the proper time”. The Wajib-ul-arz of 
1869 contained the following provision:—“In case of 
urgent necessity every co-sharer has the right to 
transfer his share recorded in this khewat; near ° 
co-sharers and other pattidars will have right to 
pre-empt, the nearer being preferred to more remote”, 

Held (Stanley, C. J. dissenting] that the Wajib-ul- 
arz recorded a custom of pre-emption. 

Hub Lal, v. Ganga Sakai, A. L. J. 519, 6 Ind. Cas. 
151, approved of. 

Per Stanley, C. J— A custom to be binding must bo 
unaltered, uniform, constant and definite. If the 
Settlement of 1833- recorded a custom, then the 
co-sharers in the village at the time of the later 
Settlement of 1869 must be deemed to have abrogated 
it, and to have adopted by agreement the right of pre- 
emption which is recorded in the later Wajib-ul-arz 
as more suitable to the then existing conditions of the 
village. The variat®mn in the rights as defined in the 
two Wujib-ul-arzes leads to the conclusion that the 
right recorded in 1869 cannot be treated us a right ox» 
isting by custom. , 
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Per Know and Chamier, JJ. 

The word iqrar does not necessarily mean contract, 
Itmeans ratelication or assent. 

Per Chamier, J. ® 

In continuing a Wajib-ul-arz, one must have regard 
to the document as a whole, and bear in mind the law 
„and instructions, if any, under which, and the circum- 
stances in which the document was prepared. 

Provisions of Regulation VII of 1822 discussed by 
Knox, J. Reryrasiv. PAHALWAN BHAGAT, 7 A. L. J. 
1040 680 F. B. 
mememe Wajib-ul-arz—Interpretation--Sharik 

hakiat deh, meaning of—Partition, effect of. 

A Wajib-ul-arz gave a right of pre-emption among 
other persons to sharik hakiat deh. The village was 
subsequently partitioned into several mahals: Held, 
that a co-sharer in one of the mahals could not pre- 
empt a property situated in another mahal. Tho 
word sharik meant a partner or co-sharer of the vendor. 

By partition a co-sharer ceases to bea sharik in the 
mahal in which he is allottod no share. 

Mahesh Dat Pandi v, Gokul Nath, 6 Jud. Cas. 15; 7 
A. L. J. 415, referred to. 

A mortgaged his property to B by way of con- 
ditional sale, Subsequently A sold the equity of redemp- 
tion to ©. B broughta suit for foreclosure and 
obtained a decree which subsequently became absolute. 
The plaintiff, as the real brother of A, sued to pre-empt 
the absolute sale. The Wajib-ul-arz gave aright of 

_pre-emption to brothers of the vendor: 

Held, that the plaintiff had no right of pre-emption 
as A’s brother; asC was the person entitled to the pro- 
perty and it was his right which was foreclosed by 











the decree, Barası LAL v. ARJUN SINGH, 7 A. L. J. 
1066 777 
Wajib-ul-arz—-“‘Stranger”, meaning 

of. 


A person, who is not amember of the proprietary 
body amongst whom a custom of pre-emption exists 
and who has no common rights and liabilities with 
the members of the proprietary body, is, for the 
purposes of pre-emption, a stranger. 

A person who is entitled only to a Malikana 
allowance is a stranger to tho co-parcenary body; and a 
sale made to him is subject to pre-emption. DIRGBIJAL 
SINGH v. BAMADHIN 0 
Wajib-ul-arz—Suit based on—Inci- 

dents of Muhammadan Law not to be imported. 

In a suit based on a Wajib-u-larz,' whether tho 
Wajib-u-larz records a contract or custom, no new 
incidents, not mentioned in it, shonld be imported 
from Muhammadan Law unless it was the manifest 
intention of the parties that they should be so 
imported. 

Shah Ghulam Hazrat Masoom v. Nur Ahmad, 8. D. 
A. (1860) 862, Chowdhree Brij Lal v. Rajah Coor 
Sahai, N. W. P. (F. B.) 1866-67, 96, followed. MUBHAM- 
MAD SALIN v. SADAR-UD-DIN, 7 A. L. J. 660 263 


Presidency Towns Insolvency Act 
(111 of 1909), s. 17 96 
— m Sr, 25— Protection Order 
` —Inquiry into commercial morality—Powers of Court 

-—Interim orders— Their effect——Practice. 

Section 25 of the Presidency Towns Insolvency 
Act clearly intends that while an insolvent diligently 
performs the duties prescribed by the Act, ho should 
not be harassed by execution creditors, and should 
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residency Towns Insolvency Act 
—concld. 

not be rendered liable to pressure whereby one 
creditor may get undue advantage over another. 
The section docs not deprive the Courtof its discretion 
in granting or refusing protection, but sub-section 4 
indicates clearly the lines along which that discretion 
should be exercised when a creditor opposes the grant. 
If an insolvent can produce the certificate referred to, 
the onus is thrown on tho opposing creditor of 
showing cause why the protection order should not 
be granted, but he is not entitled to ask the Court to 
enter into an inquiry whether the insolvent has been 
guilty or uot of commercial immorality, or of an 
offence under the Act. Itis open to the creditor to 
show that the insolvent has imposed on the official 
assignee, and that in spite of the certificate he has not 
conformed to the provisions of the Act, or that tho 
insolvent has heen guilty of undue delay in applying 
for his discharge, for the Court will not countenance 
an insolvent resting unreasonably beneath the shade 
of the protection order. 

Tho Act gives to the Court and its officers the fullest 
powers to investigate into the conduct and affairs of 
an insolvent; the official assignee conducts his public 
examination, and reports on his conduct when he 
applies for his discharge, whilo the burden which has 
hitherto rested upon creditors of protecting com- 
mercial morality has been entirely removed from 
their shoulders. 

It has never been the practico for Commissioners 
in Insolvency under the Indian Insolvency Act to 
consider themselves bound by their previous decisions 
on applications for interim orders when it has been a 
matter for their discretion, and it by no means follows 
that because an application has beon refused on the 
first occasion, it must, also, be refused on the second 


occasion. MEGHRAJ GANGABAX, In re, 12 Bom. L. R. 
517 448 
c aan Sa 103 963 





Press Act (XXV of 1867), S. 4—Presump- 
tion that the leclarant had a hand in the printing 
of a book-—Presum ption of fact, not of law— Depends 
upon the particular facts of each case—Object of 
declaration—Atlempt necessarily involves intention. 
A declaration, made under section 4 of the Press 

Act (XXY of 1867), is intended by the legislature to 

have a certain effect, namely, that of fastening res- 

ponsibility for the conduct of the press on the person 
declaring in respect of matters where public interests 
are involved. Therefore, when a book complained of 
as seditious or libellous is printed ina press, the 
Court performing the functions of a jury may 
presume that the owner had a hand in the printing 
and wasaware of the contents and character of tho 
book. But whether such a presumption is warranted 
in any individual case must depend upon its own facts 
and circumstances. The presumption is not one of 
Jaw but of fact, and itis open to the accused to rebut 
it. The object of the declaration is to create a senso 
of responsibility so that if any public mischief occurs 
owing to any action or conduct of the press, the law 
can at once know who must prima facie be held 
responsible for it. On the other hand, the Courts 
should be careful to draw no inference of guilt against 
the declarant from the mere fact of declaration, 
abut must consider the surrounding circumstances 
and probabilities to enable them to arrive ata con- 
clusion whether tho declarant had a hand in the 
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Press Act—coneld. 


printing and publishing so as to bring him within the 
operation of the particular section of the Indian 
Penal Code, under which he might be charged. 

Per Heaton, J—An attompt to doa thing must 
necessarily involve some intention; for a man cannot 
be said to attempt to do that which he has absolutely 
mio knowledge of doing, and no intention todo. EM- 
PEROR V. SHANKAR SHRIKRISUNA Dev, 12 Bom. L. R. 
675 93 
Presumption—Hindu joint family property 


. —~Self-acquisition f 

—— Legitimacy 1022 
~——— Of law—Acquisition of pro- 
perty by manager of a joint family—Presumption 
that il was acquired out of joint funds and for the 
family—Onus of proof of separate acquisition 


























Boundarics identical with 
those as they stood at time of Permanent Settle- 
ment——-When presumption arises ` 140 

Primogeniture—lIntesiate Succession 724 

Principal and Agent—Wagering contracts 
—Teji Mandi contracts 665 














Negligence — Liability of 
agent-—Sale of goods—Ownership vests from the date 
of purchase. 

The plaintifis purchased goods through the defen- 
dants’ agency and directed them to send the goods 
to a particular place. The goods were misdirected 
and the plaintiffs suffered loss, The defendants pleaded 
that they had delivered the goods to the Railway 
Company and it was through the ‘negligence of the 
Railway officials that the goods had been misdirected: 

Held, that as soon as the purchase was effected, 
the ownership vested in the plaintiffs and the defen- 
dants thenceforth became their agents. The defen- 
dants in contracting, with the Railway must be 
deemed to be contracting as agents of the plaintiffs 
irrespective of the fact whether they did or did not 
disclose the names of their principals: Held, further, 

* that aa the defendants in the course of their business 

acted as ageuts of the plaintiff, they could only be 
liable if negligence was brought home to them. 
KisHan DAYAL v. Har PRASAD, 7 A. L. J. 782 287 

Suit for accownts—Suit for 

surcharging and falsifying accownts—Reliefs in two 

classes of suit—Fraud-—Hrrors——Inconsistent pleas 

— Amendment of plaint- Account stated, whether 

balancing of an account is—Money in agent's hands 

for specific purpose—Burden of proof. 

A suit by a principal for accounts on the ailegation 
that the defendant, his agent, has not rendered any 
account, has manifestly an entirely different scope 
from that of a suit in which a principal alleges that 
tho defendant, his agent, has rendered accounts, but 
praya to have them re-opened or to have liberty to 
surcharge and falsify them on the ground of fraud 
or material error. . 

In the first class of cases, if it is established that 
the defendant is the agent of the plaintiff and has not 
rendered accounts, a preliminary decree must follow 
as a matter of course, In the second class of cases, 
if the plaintiff seeks to re-open settled accounts on 
the ground of fraud, such frand must be specifically 
alleged in the plaint and proved in the evidence. If, 














on the other hand, he seeks merely to surcharge or? 


falsify the accounts, the particular grounds, upon 
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Principal and Agent—concld. _ 


which he seeks such relief, must be specifically stated 
and some substantial errors pointed out so asto 
enable tke defendant to contrgvert the%charges and 
allow the Court to judge whether the plaintiff ought 
to be allowed to surcharge and falsify. 

Drew v. Power, (1808) 1 Sch. and Lef, 182, Parkinson 


_y. Hanbury (1867) L. R.2 H. L.l; 36 L. J. Ch. 2925 


16 L. T. 243; 15 W. R. 642, Whyte v. Ahrens, (1884) 
26 Ch. D. 717 at p. 728; 54 L. J. Ch. 145; 50 L. T. 
344; 32 W. R. 649 and Mohesh Chander v. Radha , 
Kishen, 6 C. L. J. 580; 12 ©. W. N. 28, referred to. 

A plaintiff may be allowed to amend the plaint and 
put forward two inconsistent cases, namely, first, that 
the defendant had never rendered accounts, and, there- 
fore, should be called upon to render them, and 
secondly, that the defendant had rendered accounts 
but that they ought to be re-opened onthe ground 
of fraud or the plaintiff should be given liberty to’ 
surcharge and falsify them because vitiated by 
overcharges and material errors. | 

If there are errors in the account, of sufficient 
number and sufficient magnitude, itis not necessary 
that the errors shown should amount to fraud; if they 
are sufficient in number and importance, whether they 
wore caused by mistake or caused by fraud, the Court 
has a right to open the accounts. 

Although the mere balancing of an account ina 
book of accounts, does not, of itself, constitute an 
account stated, yet where the defendant and his 
superior officer met month by month and went over 
the accounts, the balance was struck and accepted as 
correct, it cannot be disputed that the defendant has 
rendered accounts. 


When an agent has been entrusted withthe money 
of his principal to be expended fora specific purpose, 
he may be required to account on equitable grounds 
and upon such accountings, the burden is upon him 
to show that his trust duties have been performed 
and also the manner of their performance. PRASANNA 
Kumar v. Burn & Co. 





Suit for specific performance 
Authority to sell immovable property, whether 
authority to settle price and receive purchase-money. 


a 

Per Chief Justice—A general authority to sell a 
house does not imply an authority to settle price and 
arrange for the sale thereof without any further 
reference to the principal giving the authority. 

An authority to sell a house does not imply an 
authority to receive the purchase-money. 

Mynn v. Jotiffe, 42 R. R. 802 and Viney v. Chaplin 
27 L. J. Ch. 484) ; 2 De. G. and J. 468; 4 Jur, (N. s.) 
619; 6 W. R. 562, followed. 

Per Abdur Rahm, J—Notice affixed on the outer 
wall of the house by the vendors that enquiries were 
to be made of their Vakil does not amount to an 
authority to the Vakil to sell the house on their behalf, 

A person having authority to sell immovable pro- 


“perty does not by necessary implication have the 


authority to receive the purchase-money. y 
Capel v. Thornton, 38 R.R. 678 and Howard v. 

Chapman, 84 R, R. 814, distinguished. NARASIMHULU 

Onerry v, SUNDARA COHARIAR, 8 M. L. T. 7; 20 M, L. 

J. 479; 1 M. W; N. 407 I89 

=—— m Surety--Bill of exchange— 
Holder and acceptor—Accommodation acceptor— 
Contract to treat the acceptor as surety 


. YoL Vial 


Priority—Debt secured by deposit of life policy 
— No notice of deposit to the Insurance Company— 
Subsequent assignment of policy to another credi- 
tor who had no notice of the doposit—Legal estate 
and equitagle charge : 


Privy Council Appeal—Order of r7emand— 
Decision on thé cardinal question 622 
—_— — Special leave—Injunction— 
Stay of execution proceedings—High Courts jurisdic- 

tion~-Civil Procedure Code (Act V of 1908), O. XLV. 

Where after the refusal by the High Court to grant 
leave to appealto His Majesty, special leave has been 
granted by the Judicial Committee, the High Court 
has no power to entertain an application for an injunc- 
tion staying certain proceedings in execution pending 
disposal of the appeal by the Privy Council. 

Mahesh Chandra Dhal v, Satrughan Dhal, 27 C. 1; 
Tega Singh v. Bichitru Singh, 10 O. L. J. 326, 4 Ind, 
Cas. 452, relied upon. Kunwar RAGHUBIR SINGH ti. 
Moti Kunwar 188 

—— Practice-—Disnissal of ap- 
peal-—_Amendment of decree in favour of respondent 
without cross-appeal. 

The Privy Council, while dismissing the appeal of 
the defendant, amended the decree in favour of the 
respondent by providing for interest subsequent to 
the decree to be paid by the appellant, without a 
cross-appeal by the respondent. Kassin AHMED Jawa 
p. NARAIN Cuerty, 12 C. L. J. 231; 37 C. 623; 12 Bom. 

. L. R. 646; 20 M. L. J. 630; SM. L. T. 229 814 P.C. 
Probate. See Witt. 

-——Revocation—Probate obtained by son of 

testator without notice to other minor heirs of 

testator—Title in good faith from executor—Sub- 

sequent revocation of probate—Title not affected 

















9 
Probate and Administration Act 

(V of 1881), S. 23—Dispute as to heirship— 

Dispute as to title of deceased to property mentioned 

by petitioner —Court to decide questions. 

In an application for Letters of Administration, 
question of title of the deceased to the properties 
mentioned by the petitioner is not a matter which is 
to be dealt with by the Court at all. 

As regards the question as to whether the petitioner 
ig the nearest heir to the deceased, that is a matter 
which should be settled by the Court. Durea Das 
Musser v, RADHA Raman MISSER 
—— S. 23—Questions to be 

determined by Court—Dispute as to heirship—Ques- 

tion whether property was left by deceased. 

An application for Letters of Administration should 
not be refused on the ground that’ there is a 
dispute as to whether the petitioner is the heir 
of the deceased or not, and that it is not for the 
Probate Court to decide whether the property was left 
by the decoased or not. Those are tho questions 
which the Court has to decido. 

Durga Das Misser v. Radha Raman Misser, 7 Ind. 
Cas. 1, referred to. KALI Das MUKHERJER v. NRITYA 























Gorar MRENAH ey Be 74 5 
s. 86 710 
—— S. 98 805 


Procedure. See Pracricz. 
—— Close of proseqition case—Petition 
by accused for admission of Piter by prosecution 
witnesses-—Right of accused to ro-call and ro-ex- 
amine proseçution witnesses 
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——Contingency not provided by Legisla- 
ture—Inherent power of Court—Civil Procedure Code 

(Act V of 1908), s. 151. 

Where a contingency happens which Las not been 
anticipated by the framers of the Civil Proceduro 
Code, and, therefore, no provision has been expressly 
made in that behalf, the Court has inherent power to 
adopt such procedure as would do substantial justice 
and shorten needless litigation. RAHIMUNNESSA BIBER 
v., MAHADEB Das, 12 0, L. J. 428 
Profession Tax. See ManrAs City Mexi 

CIPAL ACT. 

Professional misconduct. 

Practitioners Act; PLEADER 
Promissory~=<note payable to bearer on de- 

mand—Right of suit for recovery of money 604 


Provincial Insolvency Act (IN of 
1907), ss. 5,6, 13, 14, 15, 43, 44— 
—Petition in Insolvency—Act of bad faith by peti- 
tioner—No ground for dismissing petition at prelimi- 
nary stage — Distinction between Civil Procedure 
Code, 1882 and Provincial Insolvency Act, pointed 
out. 

The question whether a petitioncr in insolvency 
has or has not committed acts of bad faith is tobe 
determined by the Court not at the preliminary stage 
when the order of adjudication has to be made under 
sections 15 and 16 of the Provincial Insolvency Act 
but at the final stage when application is made for an 
order of discharge under section 44. 

Therefore, a petition in insolvency cannot be dis- 
missed under section 15 of the Act on the ground that 
the conduct of the petitioner has not been satisfactory 
and that he has madea false statement in his petition, 
inasmuch as he has mentioned the name ofa certain 
porson as creditor in whose favour he had created a 
fictitious debt. 

The fundamental distinction between tho provisions 
of the Civil Procedure Code, 1882, and the Insolvency 
Act of 1907 isthis: where, as under the former law, 
“*beforo the petitioner could be adjudged an insolvent, 
his conduct in respect of his creditors and in relation 
to the disposal of his own properties had to be taken 
into account, under the latter Act, the order of 
adjudication follows almost as a matter of course upon 
the presentation of the insolvency application 
and the question of the conduct of the petitioner 
becomes material only when he asks for an order of 
discharge, Upar Coanp v. Rau KUMAR, 12 C. L. J. 
400 394 


See LEGAL 











s.6 394 

ss. 6, 15, 16, 44— 
Petition of insolvency—Preliminary stage—Bud faith, 
act of —Dismissal of petition —Appeal—Party —~Non- 
opposing creditor not tobe made respondent—Right to 
apply in insolvency. 

Itis not necessary for an appellant, who was a 
petitioner in insolvency, to add, as a party re- 
spondent to his appeal, a creditor mentioned in his peti- 
tion, who did not appear in the Court below to oppose 
the application, 

At the preliminary stage contemplata<t by section 15 
of the Provincial Insolvency Act, it is not open to the 

a Court to dismiss the potition on the ground that the 
petitioner had improperly alienated a portion of his 
property in lieu of dower, 
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Provincial Insolvency Act—contd. 


Udai Chand Maiti v. Ram Kumar Khara, Jnd. 
Cas, 394; and Cirwardhari v, Jai Narain, 7 Ind. Cas, 
39:7 A. L. J. 885, followed. 

Dictum in Nathumall v. District Judge of Benares, 7 
A. L. J. 602; 6 Ind. Cas. 870, not followed, 

“ The qnestion of bad faith or improper dealing 
with tho property of an insolvent arises for consider- 
ation at a much later stage of the proceedings. If the 
debtor applies for an order of discharge, it becomes ob- 
ligatory upon the Court under section 44 of the Pro- 
vincial Insolvency Act to investigate whether or not 
he has been guilty of acts of bad faith. 

The contingencies mentioned in sub-section (8) of 
section 6 of the Act are to be taken in the alternative, 
and if any one of them happens, the debtor be- 


comes entitled to present an. insolvency petition. , 


SAMIR-VD-DIN v. KADAR Moyer Dasi, 12 C, L. J. 445 


691 
aaa $S. 13, 16 (2) (b)— 

Insolvency petition by prisoner in jail—Release before 

order of adjudication— Civil Procedure Code (Act V 

of 1908), s. 55. 

If a prisoner under arrest omits to express his 
intention to apply to be declared an insolvent and is 
then committed to prison under section 55 of the 
Code of Civil Procedure, he cannot obtain his release 
from prison upon the mere: admission of his subse- 
quent petition of insolvency under section 13 of the 
Provincial Insolvency Act but only upon the order of 














adjudication thereon under section 16 (2) (b). HAJI 
UMAR, In re, 4S. L. R. 47 606 
———— $5. 13, 14, 15 394 
me ——— s. 15 691 





a — ss. 15, 16, 44, 47 
—Civil Procedure Code (Act XIV of 1882), s. 851— 
Civil Procedure Code (Act V of 1908), s. 151—Insol- 
rency petition by debtor—Grounds on which it can be 
dismissed after being admitted —‘Any other sufficient 
canse” and “satisfied by the debtor” interpretation of 
—Latter part of s. 15 (1) refers only to petitions by 
ereditors—Object of Act IIT of 1907, ; 
An insolvency petition by a debtor, which has been 
admitted by the Court, cannot be dismissed on the 
ground that the petitioner has suppressed his accounts 
or contracted debts recklessly, or continued to trade 
after knowing himself to be insolvent or on any 
similar ground, 
Obiter Dictum in Nathwmall v. District Judge of 
Benares, 7 A. L. J. 602; 6 Ind. Cas. 870, not followed. 
The latter part of sub-section (1)of section 15 of the 
Insolvency Act (III of 1907) has no reference to an 
insolvency petition presented by a debtor; it refers only 
tothe case of insolvency petition presented by acreditor. 
The words “any other sufficient cause” are governed 
by the words “satisfied by the debtor”, that is to say, 
the ‘canse’ referred to is a ‘cause’ to be shown by the 
debtor, and the words “satisfied by the debtor” 
govern the whole of the remainder of the sub-section. 
The grounds, set out in section 351 of the Code of 
Civil Procedure, on which the Court could refuse to 
grant an insolvency application under that Code, are 
grounds, under the Insolvency Act of 1907, for 
refusing an absolute order of discharge (see section 
44) but not grounds for refusing to make an order of 
adjudication. 
Authority for dismissing adebtor’s petition for “any 
sufficient cause” is not to be found in sub-section (1) 
of section 15 of Act ITI of 1907. 
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Tn England an insolvency petition, whether present- 
ed by a debtor or creditor, may be digmissed asean 
abuso of the process of the Cow't or if it has been pre- 
sented not with the bona fide view of obtaining an 
adjudication but for an inequitable 8r collateral pur-, 
pose. Ew parte King, Re Davies, L. R. 3 Oh. D. 4615 
45 L. J. Bk. 159; 25 W. R. 289, Ew parte Griffin, Re 
Adams, L. R. 12 Ch. D. 480; 48 L. J. Bk. 107; 41 L. T. 


“515; 28 W. R. 208, Bo parte Tyuti, L. R, 15 Oh. D, 128, 


referred to. 


There the power to dismiss such petitions has been 
regarded as inherent in the Court. In India also 
the Courts have similar authority under section 47 


“of Act III of 1907 read with section 151 ofthe Civil 


Procedure Code,1908, or otherwise. 


But the operation of the Act of 1907 is not intended 
to be confined to those cases in which a person has 
become insolvent through no fault of his own or has 
been guilty of no act of bad faith. The object of 
the legislature seems to have been to make it easier 
than before for debtor or creditor to obtain an 
order of adjudication but to confer upon the Courts 
larger powers of control over a person who has been 
adjudicated an insolvent and to authorise them to 
refuse to granb an absolute order of discharge in 
many eases in which the debtor could, under the Code 
of 1882, have claimed an order of discharge as of right. 
CGIRWARDHARI v. JAI Narain, 7 A. L. J. 835 


S. 16 








39, 691 
am S. 16 (2) 35I 
——-—— 8S I6(2)(b) 606 


——— $S. 36, 46, sub- 
sec. (2), 50—“ Aggrieved person”, who is—Ap- 
peal right of—Transferee’s rigat of appeal when 
transfer annulled—Jurisdiction of Court under s, 36 
in respect of property situate outside jurisdiction— 
Auxiliary Court. 











An aggrieved person is a person who has suf- 
fered a legal grievance, a man agaiust whom a 
decision hag been pronounced which has wrong- 
fully deprived him of something or wrongfully re- 
fused him something or wrongfully affected his 
title to something. 

Ex parte Sidebotham, 14Ch. D. 458; 49 L. J. Bk 
41; 42 L. T. 783; 28 W. R. 716, relied on. 

Therefore, a person who claims to be the trans.’ 
feree of a property for valuable consideration 
and alleges that he has acquired title in good 
faith, is an aggrieved person within the meaning 
of sub-section (2) of section 46 of the Provincial Insol- 
vency Act, if the Court has annulled the 
transfer made in his favour under section 36, and 
is entitled to appeal from the order; and in 
such appeal the Receiver of the insolvent’s property 
is a proper party. 

In re a Debtor, (1901) 2 Q. B. 354; 70 L. J. Q. B. 
699 ; 84 L. T. 666 ; 17 T. L. R. 536; 8 Manson 247, re- 
ferred to. , ; f 

A proceeding under section 36 is not in the 
nature of a suit, and a Court can deal with the ques- 
tion of the validity*of the transfer in respect of pro- 
perty situated outside its jurisdiction. 

A Court which has no jurisciction cannot act ag 
auxiliary to a Court which has jurisdiction. 


` Vol. Wil] 


Provincial Insolvency Act—concld, 


Callender Sykes § Co.v. Colonial’ Secretary of Lagos, 
(1891) A. C. 460 ; 60 L. J. P. O. 38 ; 65 L, T297, re- 
Red upon. 

To make the progisions of section 5) applicable, 
the Court in which the proceedings have been 
initiated as wål as the Court which is invited to 
assist it, must both have jurisdiction in insolvency 
matters, 

Where a proceeding was instituted at Dacca 
under section 86 in respect of property situated in 
Bhagalpore: Held, that the Dacca Court should take 
action under section 50 and transmit the petition to 
the Court at Bhagalpore to take evidence and 
transmit its finding.to Dacea Court which will deal 
with the proceeding. Lang: Sauay SINGH v. ABDUL 














Gant, 12 0. l. J. 452 765 
ed — Sa FB 394 
ene i a Ss. 44 39, 39 I 5 

ne Sa AG (2) 765 

a en — M S AT 

e ai aman s. 50 765 

——— Small Cause Courts Act 


(IX of 1887), S. 25—Finding of fact—High 

Court's power of revision. 

A finding of fact can be set aside on revision under 
section 25 of Act IX of 1887, if it is based upon 
ostensibly unreliable evidence, or no evidence at all. 
NAZIR AHMAD v. ABDUL HAMID Kay, &9 P. W.R. 
1910 530 
Sch. II, art. 8—Suwit 

for rent of ferry, nota suit for rent within art. 8— 

Jurisdiction of Small Cause Court. 

A suit to recover a sum payable under a contract 
by the defendant for plying boats in a private ferry 
is not a suit for rent within the meaning of article 
8 of Schedule II of the Provincial Small Cause Courts 
Actand a Small Cause Court has jurisdiction to try 
the suit. DROHLAD PATNI v Smasmapwar Rar, 14 
C. W. N. 994 553 
— im — art. 3I —Jurisdiction—- 

Property common to pluintiff and defendant—Suit for 

recovery of plaintifs share of produce taken by 

defendant. 

A suit by the plaintiff for his sharo of the value 
of produce realised by defendant from property com- 
mon to both plaintiff and defendant is cognizable by a 
Provincial Small Cause Court and is not excepted by 
article 31 of Schedule II of Act IX of 1887. Savart« 
muthe v. Aithunusa Rowther, 25M. 103; 11 M. L. J. 
428; Innasimuthu and Thomasu v. Soonthia Pillay, 
13 M. L. J. 186 and Venkoba Rao v. Muthu Iyer, 18 M, 
L. J. 88, distinguished. 

Narayan Vv. Balaji, 21 B. 248, followed. Sessu 
REDDI v. Verra Reppi, 1 M. W. N. 399; 8 M. L.P. 
281 390 
un maan art. 31 487 
Public and charitable trusts— Action 

of majority of trustees--Minority not consulted — 

Invalidity —-Suit for redemption of kanom—Plea of 

renewal—-Plaintiff trustee not a party to the renewal 

—Co-trustees not invited to join asco-plaintiffs, effect 

of—Dismissal of suit-—Representation —Estoppel— 

Right of mortgagee to impeach right of redemption 

claimed by one of the morigaggrs. 

A mortgagee is ontitled to question the right of a, 
person suing to redeem the mortgage, “whether? 
or not his co-mortgagors a acquiesce in his claim. 
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Public and charitable trusts—concld, 


A majority of the trustees of a public or charitable 
trust cannot act in any matter affecting the trust, 
setting at naught the minority, and without 
any reference to it or without inviting its co- 
operation. The decision of the majority will bo 
binding only after the dissenting minority has been 
given an opportunity to state thoir dissent. 

Where plaintiff, one of the urailars of a devasom, 
sued to redeem a kanom and the Kunomdar pleaded 
that the majority of the urallars had granted him a 
renewal and it was found that plaintiff, one of the 
wrallars, was not consulted in the matter of tho 
renewal: 

Held, that the renewal was invalid and not binding 
on plaintiff and that plaintiff was entitled to redeem. 

Attorney-General v. Shearman, 48 E. R.1119, Luke 
y. South Kensington Hotel Go. 11 Ch. D. 121; 48 L.J. 
Ch, 361; 40 L. T. 688; 27 W. R. 514, Terantith v. 
Lakshmi, © M. 270, Wilkinson v, Malin, 2 Tyrwhit, 
Sth 20. & J. 686; L L. J. Ex. 23-4, referred to. 

The party dealing with such majority cannot claim 
that the validity of the transaction has been es- 
tablished by the bare majority of the trustecs con- 
curring in it, nor can he claim that the majority 
sufficiently represented the whole body of trustees, 
unless the minority permitted the majority to act 
for them. The rule of egtoppel by holding ont 
certain persons as clothed with authority has ne 
application where the majority has only a limited 
authority within the limits of which a stranger 
dealing with it has to find the power to enter into 
the transaction. 

Attorney-General v. Shearman, 48 E. R. 1119 and 
Lindley on Companies, page 218, referred to. 

A suit, by one wrallar of a derasom in which co- 
wrallars are not impleaded as defendants, for redemp- 
tion from mortgagees or for recovery of devasom 
property from trespassers, is not necessarily liable to 
be dismissed for the reason that the co-urallars wero 
not joined as co-plaintiffs or even consulted before the 
institution of the suit. 

Peria Kamppan v. Velaynthan Chetty, 28 M. 302; 
Pyari Mohan Bose v. Kedarnath Roy, 26 ©. 409, 
Biri Singh v. Nawal Singh, 24 A. 226, A. W. N. (1902) 
81; Paramesuaran v. Shangaran, 14 M. 489, Paramathan 
Samayajipad v. Sankaramenon, 28 M. 82, Mariyil 
Raman Nair v. Narayanan Nambudripad, 26 M. 461, 
Raratali Edamana v. Unni Kannon, 26 M. 649, 
referred to, KUMBAN v. Moonta, 1 M. W. N, 899; 8 
M. L. T. 208 422 
~ Officer—Cantonment Committee 679 

Way—Right of members of the public ora 
sect to use—Marching a procession—Right to restrain 

—Burden of proof. 

The plaintiffs sued on behalf of themselves and of 
other members of a religious community, to have a 
declaration of their right of marching in procession 
with a car along a particular public road to certain 
temples, and for an injunction restraining the defen- 
dants from interfering with the plaintiffs. 

The first Court held that the plaintiff’s suit must 
fail, as the road being public, the plaintiff could not 
gue unless special damage were shown and proved. 

On appeal to the High Conrt: 

Held, that tho suit lay, as it was not for the removal 
ofa public nuisance, but for a declaration of the 

right of an individual community to use the publie 
road. 
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Public way—concld. 


Every member of the public and every sect 
has aright to use the public streets in a lawful manner, 
and it lies on those who would restrain him or it to 
show some law or custom having the forco of law 
abrogating the privilege. 

Sadagopachariar v. Rama Rao, 26 M. 376, followed. 
BASLINGAPPA v. DHARMAPPA, 12 Bow. L. R.586 663 
Punjab Courts Act (XVIII of rant 


S. 70 (a) (1) 
—— m M Sa 70 (a) (D) 708 
—— m nd nevenue Act (XVII of 
1877), 58S) 213 


nee 717 
en Laws Act av of 1872), S32 


—-——— Loans Limitation Act (Iof 
1900), 476 





———— art. 57 467 
——-— Pre-emption Act (ll of 
1905), s. 12 (c), third ly—“Owner of the 
estate,’ meaning of-—~Ovwner of a share in well— 
Punjab Land Revenue Act (XVII of 1887), s. 3 (1) 

and (2). 

A person, who only owns a share in a well situated 
within the boundary of an estate but pays no portion 
of the revenue, is not an ‘owner of the estate’ within 
the meaning of section 12 (c), thirdly, of the Punjab 
Pre- emption Act. 

The term “ owner of the estate” is not synonymous 
with ‘land-owner;’ as commonly understood, ib is 
equivalent to khewatdar; the Legislature used the 








term in this sense. MAHI v. CRARAT SINGA 213 
nane Act (XVI of 1581), 
ss. 5, 100 717 
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Railways Act (1X of 1890), ss. 77, 
140-—Notice of claim—Letter to be registered — May’ 
means “must. 

When a notice of claim is given toa Railway Com- 
pany by post, the Jotter must be registered. 

The word ‘may’ in section 140 of “the Railways Act 
means ‘must’. 

Natdar Chand Shaha v. Wood, 85 ©. 194; 12 C. W. N. 
450, followed. 

Periaunan Chetti v. S. J. Ry. Co., 22 M. 187 and the 
dictum of 'Cyabji, J. in E. I. Ry. Co., v. Jethmull, 26 B. 
669; 4 Bom. L. R. 495, dissented from. Martin & Co. 
v. BAKIR CHAND, 12 O, L. J. 14 

Te Sa BO—Negligence— Compensation 

—Iiability of one Railway for loss taking place onan- 

other Railway. 

The Railway Company receiving goods for carriage 
over a foreign Railway is liable for loss of the goods 
even though the loss did not occur upon their 
system. 

Certain packages were delivered to a Railway 
Company for carriage to Howrah. The consignor 
signed a risk-note whereby the Company was exoner- 
ated from all liabilities except for wilful negligence. 
Owing to the doors of the waggons not being securedly 

-fastened, some of the packages were lost: Held, that 
it was the duty of the Railway Company to see that 
the doors of the waggons were fastened so that the 
goods of the consignors might be carried over the 
line with reasonable security, and that the Company 
were liable for the loss. Brneat & NORTH-WESTERN 
Ry, Co. v. HAJI Moursavoi, 7 A. D. J. 829 - 160 





Railways Act—concld. 





‘Passenger’ defined—Resisting an attempt by a Rail- 
aay servant to put into carriage more pessengers— 
Assault—Penal Code (Act XLV 8/1860), s. 352. 

If a person objects to the coming in of more 
passengers and stands against the door, he commits 
an offence falling under sections 109 (2) and 120 (e) 
of Act IX of 1890 andis liable to removal not only 
from the carriage but also from the Railway by any 


_ Railway servant; the latter does not commit an offence 


of assault under section 352, Indian Penal Code, or 
any other offence, if he removes such a person and in 
doing so does not use more force or violence than 
is actually necessary for the purpose. 

A person who is a ticket-holder is regarded as a 
‘passenger’ even before he has actually boarded the 
train. Harr SARUP v, Bureror, 81 P. W., R. 1910 Or; 
26 P. R. 1910 Or; 200 P. L. R., 1910 Cx. 355 
——~——— SS. 108, 109, 120 355 
S. 140—May means must 241 


Rateable distribution—-Attachment before 
judgment—Whether it is an application for the 
evecution of the decree-—Application for rateable dis- 
tribution—Not an application for ewecution—Civil 
Procedure Code (Act XIV of 1882), ss. 295, 490. 
Section 230, Civil Procedure Code, provides for an 

application for execution and section 235, Civil Pro- 

cedure Code, specifies the form and contents of the 
application. A mere application for rateable 
distribution, which does not comply with the require- 
ments of section 235 in form or substance, cannot be 
treated as an application for execution, falling within 

the scope of section 295. 

Ramjus Agarwala v, Guru Charan Sen, 11 CO. L.J. 
69; 3 Ind. Cas. 105, followed. 

Section 490, Civil Procedure Code, which gives rise 
to an attachment before judgment, does not give rise 
tothe implication that attachment was made ona 
constructive application for execution. It only 
prevents alienation. 

An attachment before judgment is in no sense 
an application for execution. By attachment before 
judgment, the attaching creditor does not qualify 
himself for rateable distribution. 

Pallonji Shapurji Mistry v. Edward Vaughan Jordan, 
12 B. 400; Sewdut Roy v. Sree Canto Maity, 33 C. 639; 
10 ©. W. N. 634, relied upon. 

, Amara Veerayya v. Annamala Chetty Pichayya, 31. 
M. 502; 4 M. L. T. 348, dissented from. ARUNACHEL- 
LUM Crertiar v. HAJI SARIK MEERA, 8 M. L. T. 226; 
1 M. W. N. 688 
Ratification —Masier and servant 968 
Receiver. See 0. P. 0., 1908, O. XL, R. 1. 
— g appointment of—Order of attachment 

under s. 145, sub-s, 4, Or. P. O. 

—~—- appointment of—Suit for scheme for 
temple without a prayer for removal of trustee—~ 
“Subject of suit , 

y appointment o,—Suit by reversioner— 
Gross mismanagement by the widow. 

One C, died leaving his widow, the Ist defendant, 
who took out letters of administration and continued 
to be in possession of the property. The suit was 
brought by the plaintiff. as the next reversioner to 
remove the first defendant from the management of 
fhe estate and to appoint a receiver on account of 














gross mismanagement and malversation by her. The. 


{1910 @- 


ss. 102, 108, 109, 120—. 


sa 
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Receiver—concld. 


evidence showed that in granting letters of adminis- 
tration, the widow was asked to furnish sureties for 
a sum of three lakhs and she entered into a contract 
with one 8, who stood “urety for Rs. 88,000 and with 
one A, who stoog surety for Rs. 2,25,000, that the 
sureties must be allowed to manage the estate and 
that the defendant should entirely abide by their 
advice and that she executed a power-of-attorney 
in their favour. The evidence further showed that 
the first defengant never concerned herself with the 
management of the estate and never enquired 
whether the expenditure was out of the capital or 
out of the income of the estate. It was also proved 
that the defendant and her agents all disclaimed 
having anything to do with the management, she 
throwing the responsibility on the agents, who tried 
to shift the same one to the other. It was also proved 
that the widow, contracted debts not valid and 
binding on the reversioner: 

Held, that it was necessary in the interests of the 
reversioner that a receiver should be appointed and 
that as the widow was not proved to have acted with 
any intention to defraud, she would be paid the sur- 
plus income for her life. Gurova CHETTY v. RAGAM- 
MAL, 1 M. W. N. 847; 8 M. L. T. 189 534 


Re-construction of statement 601 


Redemption. See Mortesce—Repemption. 
——___ -—__—-, meaning of—Regulation XV of 

1798, s. 10—Iransfer of Property Act (IV of 1882), 
s. 60. 


The word ‘redeemed,’ as used in section 10 of 
Regulation XV of 1793, is not used in the sense that 
the mortgage has been redeemed in the full sense of 
that word, that is, satisfied and possession given to 
the mortgagor. So long as property remains in the 
hands of the mortgagee, it cannot be said that the 
mortgage has been redeemed. A right to redeem is 
aright to pay or tender the mortgage-money and 
when the mortgagee isin possession to obtain from 
him delivery of possession, SUDARSHAN Das v. Ram 
PERSHAD, 7 A. L. J. 968 385 


Reference to arbitration. See Arm- 
TRATION; AWARD. 


Registrar of the Small Cause Court 
~—Power to enlarge time 57 


Registration—Possession of title dved—Gross 
negligonce 810 


858 


Agreement, registration of which 
is compulsory, embodied in a petition of compromise 
—Agreement conferring right of pre-emption—Coimn- 
promise filed before a Revenue Court: 





Release by widow 








An agreement conferring a right of pre-emp- 
tion, the registration of which is compulsory, is 
not exempted from the operation of the Registration 
Jaw, on account of its being embodied in a petition of 
compromise filed in a mutation proceeding before a 
Revenue Court. 

Matadin Das v. Lal Raghuraj Singh, 4 O.C. 78; Kashi 
Kunbi v. Sumer Kunbi, 32 A. 206;7 A. L.J. 206; 5 
Ind. Cas. 234 aid Bindeshuri Singh v. Pandit Balraj 
Sahai, 10 O. C. 49, referred to. KAMTA PRASAD v.® 
Bewar Raw, 13 0. C. 241 1010 
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Registration Act (II! of 1877), S. 28 


—Registration ata place where a portion only of the 
property is situate—Validity of registration at a place 
where the property found not to belong to the ewe- 
cutant situate, 

Under the Registration Act, itis not the duty of a 
registering officer to inquire into the title of the 
person registering the document. The fact that 
the deed relates to a property situate within the 
jurisdiction of the registering officer is enough to give 
him jurisdiction, and the validity of the document on 
the ground of registration cannot be questioned on 
the basis that the executant had no title to the pro- 
perty situate within the jurisdiction of the registering 
officer, JANKI BIBI v., BISHESHAR NATH, 18 O. ela 
Regulation XV of 1793, s. 10—Re- 


deemed 385 
—— VII of 1882 680 
Release. See HINDU Law—Joint FAMILY. 
——— by co-widow- Registration 858 
of easement 575 
Relief against forfeiture—Transfer of Property Act 

(IV of 1882), s. 114. 

Section 114 of the Transfer of Property Act, 
though it does not in terms apply, may be taken 
as a correct statement of the Jaw even in cases 
of forfeiture not governed by it. 

Narayana Kamti v. Handw Shetty, 15 3M. L. J. 210, 
referred to. PARAPURATH KALLIANI AMMA v. CHINNAN, 
1 M. W. N. 388; 8 M. L. T. 250 565 
Religious endowments—Non-hereditary 

ofice—Release to next man entitled is invalid. 

A partition deed provided, as to the devolution of 
the trusteeship in respect of certain properties, “that 
after the life-time of one A, the senior most member 
ofthe family for the time being shall manage the 
properties’. A executed a deed of release relin- 
quishing in favour of the plaintiff, who was the next 
senior member, his rights as the trustee of the pro- 
perties. The religious office was non-hereditary. 
Plaintiff brought this suit to recover the properties 
leased by A to defendant and for the rent therefor, 
A was living at the time of suit: 

Held, that the plaintiff’s suit was not sustainable, 











the renunciation by A being invalid. SENNAYAN 
CHETTY v. SINNAPPAN SERVAI, 20 M. L.J. 634; 1 M. 
W. N. 716; 8 M. L. T. 825 901 


8 Religious Endowments Act (XX of 


1863), ss. 4, 5, 14, 18—District Court, 
power to appoint trustee—Title suit, 

The District Courts have no power to appoint trus- 
tees under section 5 of the Religious Endowments Act 
upon vacancy occurring in the office of the trustee 
unless the property has been actually transferred to 
the former trustee, under tho provisions of section 4 of 
that Act, by the Board of Revenuo or by Government. 

Ittwni Pannikar v. Irani Nambudripad, 3 M. 401, 
followed. 

But in order that a suit or application might be 


-brought under section 14 of the Act, it is not neces- 


sary that the endowment should evor have been taken 
under the control of the Board of Revenuo. 

Dhurrum Singh v. Kissen Singh, TO. T67; 9 ©. L. R. 
410, Sheoratan Kunwari v. Ram Pargash, 18 A. 227 
and Muhammed Serajul Huq v. Immam-ud-din, 19 A. 
104, relied upon. 

The proper remedy for the petitioner is to bring a 
regular suit to establish his right to be appointed 


t 
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Religious Endowments Act—concld. 


manager of the endowment. Suro NANDAN Gir v. 

Daupan Urapnya, l4 C. W. N. 1104 
emma a SE Bg 14: I8. 164 
SS. 10- Temple 

Committee—Three members A ano i 

Two surviving members cannot ewercise powers of the 

Committee-—Procedure to fàl vacancy—Corporation 

law—~Inierpretation of statutes—Inconvenience, 

A temple Committee was appointed by the Gorern- 
mentunder section 7 of the Religious Endowments 
Act. A vacancy occurred in the Committee but was 
not filled op. The remaining two members ofthe 
committee appointed a trustee of the temple: 

Held, that the appointment of the trustee waa 

” void, the two members not being authorized to 
perform the functions of the whole Commitiee. 

The effect of the provisions of sections 7 and 10 is 
that the surviving members mast act so that the date 

` of election shall be fixed not later than three month’ 
from the date of vacancy. If they do not so act, their 
powers of election are gone, and then, unless the 
Civil Court takes proceedings on the application of 
somebody and appoints a person, there is no power to 
fill up the vacancy. 

In construing the two sections of the Act together, 
they must be read as imperative or obligatory. 

Per White, O. J:-- 

The law governing corporate bodies, with regard to 
the capacity of the members to act, is not applicable 
to the case of the statutory body appointed under the 
Act of 1863. 

The King v. Bellringer, 4 T. R. 810; 100 Eng. R. 1315, 

- nob applied. 

Anantanarayana Ayyar v. Kuttalam Pillai, 22 M. 
431, dist inguished. 

The more fact that the surviving members con- 
stitute the majority of the membersoriginally appoint- 

_ ed is insufficient to give full powers of the Committee 
to the surviving members. 

Per Abdur Rahim, J= 

The legislature ‘contemplated that the original 

“number of members must exist for the purpose of 
_ exercising the powers of the Committee under the Act. 

Inconvenience in itself would not justify a Court 
in placing an interpretation upon the enacting pro- 
visions.of an Act other than what is called for by 





their plain meaning. SANTHALVA V. MANJANNA 
Surry, § M. L. T. 213; IM. W. N. 608 754 
ae nee Sy 10) ' 754 

mee ar ss. 14, 15 868 








Religious Office—Female holder of a spiritual 
office—Alienation of properties attached to office 
Delegation of duties of office to alienee, validity of- 
Alienation to enure only during alienor’s life-time, 
Where a female holder of a religions office made 

over the properties attaching thereto to her son- 

in-law and invested him with power to do all 
the ceremenies &c., and discharge the duties of the 

- office for and on her behalf, as she herself could not 

perform them : 

Held, that the delegation of the duties of the 
office to the alienee was legal, but that the alienation 
could not continue in force beyond the life-time of 
the alienor, SUBRAYA KAKRAMAYA v. SUBRAYA PADAYYA, 
1 M. W. N. 445; 8 M. L. T. 325 I 
Remand by appellate Court when suit not dis- 

posed on preliminary point—Inherent power of 

Court 


INDIAN CASES, 


Remand—concid. 


Findings of Lower Court—-Period for 
objection, when can be fixed—Failure_ to file objec- 
tions—Dauty of Court to consider cgrrectnéss wf 
findings ` 547 

Rent. See LANDLORD AND TENANT. 

-s suit for, by one of joint landlords 








-351I 





Representation—NMajority of trustees pers 


without consulting minority 


Res judicata. See 0. P. C., Par s. 18 AND 
0. P. C., 1908, s. 11. 
—— Decision of matter “under section 
106, Bengal Tenancy Act, given in proceedin: 
undor section 105, whether res judicata 71 
Decision that no appeal lies al 18 
——Exeoution of decreo-—Decision as 
to validity of sale—Question of misinke 
—_——— Execution proceedings — Opportun- 
by judgment- 
55 














ity to contest order—Objection 
debtor 





between corefendants-—Previous rent 
suit—Subsequent title suit. 

Where ina previous rent suit the real ques- 
tion for determination was whether the landlords 
were entitled to recover rent from all the defen- 
dants or from some of the defendants only, and 
the Court held that the landlords had failed to prove 
that they were entitled to recover rent from some of 
the defendants : 

Held, that this finding cannot preclude these de- 


` fendants from establishing their title to the property 


as against the other defendants in the previous suit, 
if they have any title. 

Magniram v. Mehdi, 31 O. 95; 8 C. W. N. 380; Gurdeo 
Singh v. Chandrika Singh, 5 C. L. J. 611; 1 Ind, Cas. 
913; 86 C. 198 and Rajnarain v. Khobdari Rai, 5 ©. W. 
.N. 724, relied upon. JINNAT Amı v. Nissa Bisi 123 








judicata between defendants. 


Where there was no judgment defining the real 


rights and obligations of the defendants inter ee, the 
principle of res judicata could have no application. 
Cottingham y. Earl of Shrewsbury, 3 Hare 627; 
15 L. J. Ch. 144; Ram Chandra v. Narayan, 11 B. 216, 
Mogniram v. Mehdi Hossein, 31 C. 95, Gurdeo v. Chan- 
drika, 5 0. L. J. 611; 36 6. "193; 1 Ind, Cas. 918, and 
Ghurphekuri v. Purmeshar, 6 0. L, J. 653, relied 
upon. Ray KUMARI DEBI v. NRITYA KALI Deni, 12 
C. L. J. 484 892 


amana Same issue tried in two suits between 
the parties—Appeal against one of the decrees only 
cannot be maintained—Finding in one incorporated 
in the other. 

In the two suits between the same parties, the same 
issne was struck and decided. The finding entered 
into one of the suits was incorporated in the other, 
Appeal was preferred against the decree in one 
of the sunits only: | Held, that the appedl was barred 
by res judicata. 

Zaharia v. Debi, 7 A. L. J. 861; 7 Ind. Cas. 156 
followed.  DAKHNI DIN v. ALI ASGHAR, 7 A. L. J. 995 

909 
Revenue Sale—issue of certificate, effect of— 

Mortgagee in possession-—Trustee of mortgagor— 

Co-sharers in joint &tate—Relation of mutnal con- 
e fidence—Non-pay ment of revente by co-sharer — 

Purchase by himself 
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Judgment between defendants—Res ` 
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Revenue Sale Law (Act XI of 1859)— 
Declaratory suit by tennre-holder 21 


5 eaaa ~ SS. 2, 18, 26—Hard- 
ship, whe@her matter to be considered by Civil Court — 
in suit to set aside@revenue sale~Carelessness and 
negligence of wlaintiff—Payment after last day, no bar 
to sale—Order to accept payment, not exemption from 
sale—Exemption to be absolute—Instalment, meaning 
of in s. 2, : 

In a suit to set asido a revenue sale in the Civil 
Court, hardshjp is a matter which cannot govern the 
decision of the Court,as tho Revonue authorities alone 
have the power to set aside a sale on the ground of 
hardship under section 26 of Act XT of 1859. 

Where there had been gross carelessness on the 
part of the plaintiff in a suit to set aside a revenue 
sale and owing to the fact thatthe plaintiffs’ co-sharers 
had defaulted in payment of the previous fist he had 
every reason to expect default inthe current kist but 
never looked for it till the fourth day before the sale 
and when he had got orders for payment to be ac- 
cepted he did not follow them up but dawdled until 
in the end the estate was sold before he could produce 
the chalan:-— 

Held, that as tho plaintiff was not as dili- 
gent as he ought to have been in the payment of the 
arrears, the sale could not be set aside. 

The fact of payment of the reveuue after tho 
latest day is no bar to the sale of a revenue paying 
property. 

An order under section 18 of the Revenue Sale Law 
should be an absolute exemption, and not an order 
which may have effect as an exemption or not, accord- 
ing to what may happen, or be done, afterwards. 
The reason for the exemption must be recorded at the 
time. An order of the Collector te accept payment 
does not amount to an absolute exemption such as 
is contemplated by section 18 of Act XI of 1859, 

Tala Gauri Sanker Lal v. Janki Pershad, 17 C. 809 
(P. C.) 17 L A. 57, followed. 

Section 2 of Act XI of 1859 refers to the kist or 
instalment by which.tho settlement and histbands 
of a mahal have been regulated and not the kist or 
instalment noted in the Collectorate Touzi Department. 
RADHA Kisten Roy v, RADHA KANTA Dorr 130 


eea aman SS. 5, 6, 33—Pulbandi 
or embankment charyes — Bale for arrears of pulbandi, 
no sale for-arrears of land revenue, 

A sale of anestate for arrears of embankment 
charges (pulbandi) is not a sale for arrears of laud 
revenue, and it is not competent to the Collector to 
hold such a sale under Act XL of 1859. Tart Dasi 
Dept v. DHARAT CranpRri Boss, 15 C. W. N. 38 13 


6 
= 8S. 18 130 
——~—~ SS. 22, 37—“ Pur- 


chaser,’ meaning of—Adverse possession-—Ineum- 

brance. 

The expression “purchaser” in section 87 of 
the Revenue Sale Law, Act XI of 1859, does not 
mean the certified purchaser only, that is, the 
term is not confined to the person who has been 
declared the purchaser of the estate under sec- 
tion 22 of the Act. 

Narayan Chandra Kansabamik v. Kasiswar Roy, 1 C. 
L. J. 579, referred to. i 

An adverse possessor is an encumbrancer within 
the meaning of section 37. 
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Revenue Sale Law—concld. 
Nuffer Chandra Pal Chowdhry v. Rajendra Lal Gos» 
wami, 25 C. 167, followed. Morzeopr Biswas v. ISHAN 
` OHANDRA DAs 84 


























—— S., 26 130 

a S$, BB 43 

Ss. 37—Jncunbrance — 

Adverse possession 849 


—-— S. 37, Exception 
(4) and Proviso -Lease Dwelling hme - 
Garden—Protection from eviction—Purchaser at ree 
venue sate. 

An occupier of the land, which forms part of an 
estate sold for arrears of Government revenue, cannot 
claim protection under exception - of section 37 of 
the Revenue Sale Law, unless he ean prove that there 
was a lease for the purposes mentioned in the excep- 
tion and that the dwelling house was of a permanent 
character, 

Makar Aliy. Shyama Charan Das, SO. W. N. 212 
and Najemoddeen Moonshi vy. Syed Hessen Hyter 
Chowadry, DO. W. N. 852, followed. 

Per Doss, J.—The existence of a few trees scattered 
over the land does not comply with the requirements 
of the condition of the 4th exception to section 37 
of the Revenue Sale Law. Basanta KUMAKRI DEBI ". 
KALI Tara Dassya 


nt 














S. 37 —Garden, what 
constitutes—Elements to be considered —Question of 
fact—-Second Appeal—Ciril Procedure Code (Act V 
of 1908), s. 100, O. XLI, r. 31 --Judgment of appellate 
Court ~Reasons for decision, 

Whether thero is a garden in the land so as to bring 
the case within exception 4 of section 87 of the Reve- 
nue Sale Law, isa question of fact. 

But the determination of tho question, whether 
thereis a garden or not, is dependent upon several 
elements, which should be taken into consider. 
ation, namely, first, the number of trees on the land; 
secondly, their relative situation; thirdly, their 
number in relation to the area covered by them; and 
Jourthly, the classes to which they belong. 

Where the lower appellate Court had not directed 
its attention to any of these eloments but had lait 
down a general ralo that because there were oaly 
some fruit trees, they did not make the land a 
garden: , 

Held, that its finding could ba interfered with in 
second appeal. 

Gobind Chundra Sen v. Joy Chundra Duss, 12 C. 327, 
and Makar Ali v. Shyama Charan, 3C. W. N. 212, 
referred to. 

lf there is only a limited number of trees on a 
very large area, they may not constitute a garden ; 
but if there isa large number of trees, especially 
fruit tròos, on a limited area, they may constitute n 
garden. 

If a portion only of the disputed land is covered by 
a garden, the proper course to follow is not to digs- 
miss the suit in its ontirety, but to make a partial 
decree. 

Najem-ud-deen Moonshi v. Syed Hassan Hyder, 9 0, 
W. N. 852, referred to, SAuorg Natu Boss v, RARHAL 
Dası Derr 
Review—Appeal against order granting review, 

ground of ~Appeal on merits against the fini 

order passed on review 1015 
Revision —(Civil)--Application for Letters of 

Administration —Ocder of Districts Judge that he 

has jurisdiction 
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Revision—conceld. 


(Civil—Application for revision may 
be treated as memorandum of appeal 81 
——— Finding of fact 530 
High Court — Interlocutory 
orders, interforence with 

Intorference with interlocu- 
: 436 




















tory order 














Finding of fact-——Misinterpreta- 
tion of evidence of witnesses—Failure to consider loss 
of an important document in the case— Punjab Courts 
Act (XVIII of 1884), s. 70 (1) (a). : 


An obvious misinterpretation of evidence is a material 


irregularity which justifios interference with a finding 
of fact. So is the failure to consider the loss of an 
important document which is material to the decision 
of the case. UMRA v. ILAHI Baxusn, 97 P. W. R, 


1910 713 ` 














Point taken for the first time 
in revision—Pleadings. 

A point not raised in the Courts below, in the 
application for review cannot be raised in the Court 
of Revision. MUNIAPPA-ŪHETTIAR v. BALARANGAIYA 
Cuettr, 8 M. L. T. 85 
—— Questions of fact and Law— 
on Courts Act (XVIII of 1884), s. 70 (a) and 





_ In caso of revision under clauses (a) and (b) of 
section 70 Of Act XVIII of 1884, the Chief Court can 
interfere with questions of fact only if in deciding 
them the lower appellate Court has been guilty of 
‘material irregularity’ resulting in injustice and can 
interfere on any question of law which arises on the 
facts as ultimately found by the Chief Court. HIRA 
Sincu v. BHAGAT Sinan, 93 P. W, R. 1910 ` 708 
(Criminal). See Cr. P. O., ss. 437 








— 439. 
maar Order based on admitted 
facts or legal evidence 





Power of High Court— 
Criminal Procedure Code (Act V of 1898, ss. 423 and 
489— Compounding of the offence —Conviction, setting 
aside of —Penal Code (Act XLV of 1860), ss, 114 and 
323. ; 4 

The applicant was convicted by a Magistrate under 
section 109 read with section 325 of the Indian Penal 
Code. On 11th. April, 1910, the Sessions Judge on 
appeal altered the conviction to one under section 
323 read with section 114 of the Code but maintained 
the sentence passed by the Magistrate. The Sessions 
Judgo at the end of his judgment recorded “that no 
application for permission to compound has been 
made nor hasit been stated that the complainant is 
willing to compound.” On 18th April, 1910, the pre- 
sent application for revision was made on the ground 
that the complainant was willing to compound the 
offence but no opportunity was given by the Judge 
for the purpose. Simultaneously with this an appli- 
cation was putin by the complainant stating that 
the dispute had been compromised and asking the 
Court to allow the offence to be compounded: 

Held, that, under section 439 read with section 423 
of the Criminal Procedure Code, the Court had power 
to pass any order that may be just and proper and 
tho offence having been compounded the conviction 
should be set aside. Ram SARUP v., Erexor, 18 O. C. 
161 539 
Revocation of probate—TFrand 740 
Rewaj~i-am—Valne of entry 352 





Right to Sue. See CAUSE or ACTION. 

at yee Gee BUIT. 

Ten vores emt AUCHIon-purchaser benamidar 
for another—Right to sue for cancellation of sale 














wr meena an Bona maddie —Suit 14 recovery 
of property 218 
“ent Partnership—D4ssolution— Suit 


for general account barred—~Subsequent collection 
by one partner—Suit for share by other partner— 
Maintainability ` 811 
Right of sub-mortgagee to sue 
for sale of mortgage rights of hise mortgagor— 
Benamdar’s right to enforce mortgage security 

















ne Right to recover property on 
payment of proportionate dower debt 9 
emanate Suit by judgment-debtor whose 
property has been illegally sold 387 
-——Usufructuary mortgage—Right 
of mortgagee to sue for mortgage amount 173 
——— Judgment of Revenue Court— 

Suit for declaration that judgment not binding on 

party, whether sustainable, 

No suit can lie for a declaration that the judgment 
of the Revenue Court was not binding on the plaintiff, 
who was a party to it. THIRUVENGADAN v. RAMANU- 
JULU, 1 M. W. N. 512; 8 M. L. T. 380 874 


ene —Mohunt of idol—Exeeutor of last 
mohunt--De facto manager of endowed property— 

Right to bring rent suit—Plaint, amendment of —“De 

facto manager’ instead of “executor”? — Whether 

character of suit is changed. 

After the death of the last mohunt, the plain- 
tiffs as his exeentors began to manage the endowed 
properties and also the deb sheba cf the idol and as 
such they were in possession: 

Held, that they were entitledto act for the idol as 
long as no mohwnt was appointed and to sue for. the 
rent of the properties. 

The plaintiffs bruught a suit for rent as “exe. 
cutors furnished with the Will of the late 
Mohunt shebait of the idol’, The plaint was 
amended by substituting the names ofthe plain- 




















menarane 





„tiffs “as de facto managers and persons interested 


in the endowment”; 

Fteld,thattheamendment did, not alter.the character 
of the suit. DHANPAT SINGH V. JonuRMAL 16 
Suit for declaration that legal 

steps, of taken, would not be justified in law, whether 

lies. 

A suit will not lie fo a declaration that if the 
defendant takes certain legal steps, those steps will 
not be justified in law; whether such steps are justified 
or not must, when they.are taken, be determined by 
the Court before which the application is made, and 
not in anticipation, by the same or some other Court, 
BANATU CORNEA v. SASHIRAMA KUMRI, 12 0. L.J. 
183 789 

5 Suit for removal of officers of a 
temple---Swit by some of the trustees—Other trustees 
not consulted— Maintainability of suit. 

In a suit by two of the trustees of a temple, (31 in 
number), for removal of two of the officers thereof, 
the other trustees were made co-defendants ag they 
were not consulted about the matter: 

Held, that tho action ef the minority of the trusteeg 
of a temple without consulting the other trustees wag 
illegal and the suit was lable to be dismiseed, 


+ 
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Right to sue—concld. 


Srinivasaswami v. Ramanuja Chariar, 22 M. 117, 
seferred to. SUNDARAM IYER V. VENKATESWARA IYER, 
1 M. W. N?397; 8 M,L. T. 248 391 
c r Suit for rent against some of 

joint tenants®@-Liability of tenants, whether joint— 

Liability of heirs of tenant—Oontract Act (IX of 

1872), s. 43. 

Jgint tenants are not always jointly and severally 
liable for the whole rent, and any one or more of them 
cannot be sued by the landlord ab his discretion and 
rendered liable for the whole rent. 

Jogendra Nath'v. Nagendra Narain, 11 c. W. N. 
1026 and Ramessur Singh v. Jagdeo Jha, 6 Ind. Cas. 
887, commented on. 

Even if it be assumed that one of several joint 
tenants is liable -for the whole rent, it does not 
follow that when land is let out by A to B, upon 
the death of B, every one of his heirsis liable for 
the whole rent. KAsHI KINKAR Sen v. SATYENDRA 
Natu Buapro 8 
Riparian rights — River changing cowrse— 

Right to old bed—Private property—-Right of fishery— 

Tidal river—Change of cour rse—Continuance of fishery 

rights. 

If a river leaving its natural channel goes in another 
course, the former belongs to them who are the 
owners of the soil; that is, if a river changes its 
course, the old course of the river, if not part of the 
public domain, must be taken to become private 
property, and as part of the same, the owner of the 
soilis entitled to all beels in which water remains but 
which do not communicate with the river except in 
times of flood. 

Gray v. Anund Mohun, 1864 W. R. 108, Hem Chan- 
dra v. Jagadindra, 9 C. W. N. 934 and Dhar Chandra 
y. Upendra Nath, 12 O. W. N. 559, relied upon. 

The proposition that the right of fishery in a 
navigable river is not affected bya reason of a change 
in the course of the river, that is, when a tidal and 
navigable river shifts its course, the fishery rights 
continue to subsist in the river in its new course, “has 
been maintained in a long. series of decisions, some- 
times not without considerable doubt and reluctance. 

Ishar Chund v. Ram Chund, 1 M. S. R. 295; 221 
(New Edition); Kaleesoondur v. ‘Dwarka Nath, 18 W. R. 
460, Krishnendro v. Surnomoyee, 21 W. R. 27, Tarini- 
churn v. Watson, 17 O. 963, Jogendra Narayan v. Craw- 
ford, 32 C. 1141; 20.1. T. 569, Hem Chandra v. Joga- 
dendra, 9 0. W. N. 934, Ayub Aliv. Daya Bibee, 12 0, 
W.N. 103, Sibessury Dabee v. Lukhy, 1 W. R. 88, 
Mayor of Carlisle v, Graham, L. R.4 Ex, 861; 38 L. T. 
Ex, 226; 21 L. T. 188; 18 W. R. 818, referred to. 
BARAT CHANDRA SINGH v. UHANDRA Monay, 12 O. L. J. 
216 140 
Rule aaia perpetuity 345 
s of the Court of Judicial Com- 





missioner, Sind, Appendix VI 
cl. (E) ea Li 601 
Sale. See AUCTION SALE. 


-—— See VENDOR AND PURCHASER. 

See REVENUE SALE. 
by minor — Misrepresentation as to age— 
Vendee acting in good faith—Snit for possession 
by vendor—Refund of purchase-money 1000 
Deed —Stipulation for refund of purchasg- 
money if dispossessed by Governmont—Lawful 
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of goods—Ownership vests from the date of 
purchase 287 
of unascertained goods—Sale when completo 
Performance of contract—Caunse of action—De- 
livery to buyer as agent of seller 593 
Contract to sell—Payment of part consideration 

—Specific performance—Discretion-~Delay—Plead- 

ings Amendment Suit. on sale—Appeal, second— 

Prayer for specific performance—Pleadings. 

The payment of a part of consideration money does 
not necessarily imply that there is an ont and ont 
sale and not a contract to soll. 

Shankar Das v. Kailash Chundar, 65 P. R. 1898, 
referred to. 

Where a suit is based on an alleged completed sale, 
the plaintiff cannot be allowed to urge in second 
appeal that the suit may be regarded as one for 
specific performance of a contract to sell. The latter 
suit is inconsistent with the position based onan 
alleged completed sale and cannot be entertained 
without an amendment of the plaint beiug allowed. 

In a suit to enforce specific performance of a 
contract to sell, where the plaintiff slept over his 
alleged rights for very nearly 12 yearsand made no 
attempt, until within a few months of the institution 
of the suit, to pay to the defendant the balance of the 
sale price and to gét a sale-deed executed and regis- 
tered in his favour: D 

Held, that under the circumstances, the Court 
would not be justified in exercising its discretionary 
power to decree specific performance of the contract. 
BARKHURDAR v. MUNAWAR DIN 
Description of subject-matter—Quantity of land 

enactly described-—~Boundaries wneerlain—Intention 

of parties. 

In a sale-deed the quantity of land sold was exactly 
described but its boundaries, as set forth in the deed, 
were such ascould be applied to the entire plot of land 
of which the quantity sold was only a portion: Held, 
that the intention of tbe parties was to sell the 











-specific area described in the deed and not the entire 


plot covered by the boundaries. 

Durga Prasad Singh v. Rajendra Narain Bagchi, 37 
0. 298; 10 ©. L. J. 570; 4Ind. Cas. 718, referred to 
with approval. 

Sheeb Chunder Mahneeah v. Brojo Nath Aditya, 14 
W.R. 301, Kazee Abdul Mannah v. Baroda Kant Banerjee, 
13 W. R. 394, Babu Pahlwan Singh v. Maharajah 
Moheshur Buksh Singh, 16 W. R. 5, Virjivandas 
and Madhavdas v. Mohomed Ali Khan Ibrahim Khan 
5 B, 208, referred to, Morr BEGAM V. AHBAB ALI 


m for arrears of revenue—Fraud and collusion 
between defaulter and purchaser to injure subordinate 
tenwre-holders—Effect of sale—Revenue Sale Law 
(Act XI of 1859)—~Declaratory suit by tenwre-hol der, 
maintainable. 

Although a Government sale for arrears of 
revenue gives a title against allthe world with 
certain exceptions, a fraudulent purchase at such 
auction sale places the purchaser in a Very different 
position: 

Sidhee Nuzur Ally Khan v. Ojoodhyaram Khan, 
10 M. I. A.540; 5 W. R. 83, (P. C.), relied on. 

A Court will strip off all disguises from a 
case of fraud, and look at the transaction as 
it really is, 
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Collins v. Blantern, 2-Wils. 341, followed, 

Therefore, where the proprietors of a revenuo- 
paying estate deliberately made default in pay- 
ment of tho Government revenue, with the object 
that the estate might be sold free of the 
interests of the tenure-holders under them and 
they might realise the full value of the property 
undiminished by the incumbrances of the holders of 
the subordinate interests, and fixed the purchaser 
and the price before the sale took place under 
colour of the provisions of the Revenue Sale 
Law: Held, thatasthe sale was brought about 


-by fraud and collnsion, the purchaser did not ac- 


quire the rights and privileges of a purchaser at 
a sale for arrears of revenue, and that the sale 
had the same effect as a private alienation, be- 
cause it was, in substance, a transfer under pre- 
arranged conditions to a purchaser who was a 
party to tho arrangement and that the tenure- 
holders were entitled to the declaration thatthe sale 
clothed the purchaser with the rights and privileges of 
a private purchaser and not with those of a purchaser 
at a revenue sale. 

Sidhee Nuzur Ally Khan v. Ojoodhyaram Khan, 


10 M. I. A. 540; 5 W. R. 83, (P.O) and Sri Nath. 


Ghose v. Haro Nath Dutt, 9 B. L. R. 220; 18 W. R. 
240, followed. JarexpRA Lar Roy v. BALIMTLLAH, 
-12 C. L. J. 336 21 


Mortyaged properties—Order in which to be sold 
— Discretion of Cawrt—Right of decree-holder to exe- 
cute against any mortgaged property, whether absolute. 
Properties A and B were mortgaged, and after 

the mortgage, the property A was sold toR. The 

mortgagee brought a suit on his mortgage against 
the mortgagor and R, and obtained a decree for 
sale. He then applied for the sale of both the 
properties A and B, but the Court, in the exercise 
of its discretion, directed that property B should 
be sold first. The decree-holder then applied that 
his petition for execution may be dismissed and it 
was dismissed. He again applied for the sale of 

property A. alone: i 
Held, that the decree-holder was nob absolutely 

entitled to execute his decree against any of the 
mortgaged properties he pleased, for in that caso 
it would result in this that the inherent power 
of the Court conferred by law to decide in what 
order the mortgaged properties are to be sold would 
be altogether abrogated at the option of the decree- 
holder. | 

Amir Chand v. Bulshi Sheo Pershad Singh, 340. 18 
dictum at p. 17; 40. L. J. 578, doubted. 

The present petition should be dismissed unless 
amended by adding the property B to the applica- 
tion so as to leave it in the discretion of the 
Court to order the propertics to be sold inany order it 
may see fit. MAHOMED SIDDIK v. RAM LAL MANDAR 








of timber—Warranty of title—Breach—Loss— 

Damages. 

In the case of sale of goods where there is a breach 
of the warranty of title, the buyer is entitled to a 
refund of the money paid by him for the goods, and 
expenses incurred in removing the goods must be 
taken into account as loss flowing from tho breach of 
the warranty. RaMANUNNI V. KARUMATHIL, 8 M. L. 
T, 216; 1 M, W. N, 628 : 757 
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—~—— in execution—Purchase by stranger ~ Sud- 
sequent modification of decree--Whether sale affected 
or not. e 
When a property passes into the hands ofa stranger 

by a sale in execution of a decree, then, even if the 

decree be modified, the sale will not Wo affected. 

Mukhoda v, Gopal, 26 ©. 784, Shivlal v, Shambhu, 
29 B. 435; 7 Bom. L. R. 585 (F. B.); Janakdhari v, 
Gossain Lal, 1 Ind. Cas, 871; 37 C.107; 11 O.L.9.,254; 
13 C. W. N. 710, relied upon. ALIKJAN BIBI v. RAN- 
BARAN Suan, 12 C. L. J 357 ° 166 
Implied warranty—Auction- 

purchaser entitled to refund of purchase-money on 

failure of consideration—Muaintainability of suit— 

Suit cognizable by Small Cause Court—Secong appeal. 

„Tho plaintiff sued, asthe purchaser at a Court sale 
of certain land and bungalow, for possession of the 
property, or, in the alernative, for return of the pur- 
chase-money on the footing of a total failure of 
consideration. 

The failure of consideration, upon which the 
plaintiff relied, arose from the fact that a 
trust deed, under which it was alleged that 
the judgment-debtor had an interest, was not stamped, 

The claim succeeded as regards the return of the 
purchase-money in the first Court, but in the appel- 
late Court the suit was dismissed. 

On second appeal to the High Comt; 

Held, (1) that although the amount deereed in res- 
pect of purchase-money and interest in the first 
Court amounted to less than Rs. 500, a second appeal 
did lie. The claim was not only for money bat. also 
for possession and, therefore, the suit was not, as 
framed, cognizable by a Court of Small Causes. 

(2) That the trust deed not having been properly 
stamped was inadmissible in evidence, and it must, 
therefore, be taken as non-existent. 

(3) That the right of the plaintiff to maintain tho 
suit was made clear by the provisions of the Civil Pro- 
cedure Codein the manner indicated in Sundara 
Gopalan vy. Fenkatavarada Ayyangar, 17 M. 228. 

(4) That the plaintiff had been caused, however, 
incocently, to make a mistake as to the substance 
of the thing which was the subject of the sale. 
He wasled to believe that he was purchasing a 
right under a trust-deed, whereas, so far as it ap- 
peared from the facts proved, no trust deed was in ex- 
istence. Thore had, therefore, been an entire failure 
of consideration. 

Under the Civil Procedure Code an implied 
warranty of some saleable interest when the 
right, title and interest of a judgment-debtor is 
put up for sale, is implied, and the purchaser’s 
right based thereon to a return, under certain con- 
ditions, of the purchase-money, which has been re- 
ceived by the judgment-creditor, is recognized. 
The liability of the judgment-creditor under the 
circumstances to refand the purchase-money being 
thus established, there can be no objection to treat. 
ing the relations of the parties, namely, the judgment- 
creditor and the Court sale purchaser, as relations in 
the nature of contract. RUSTOMJI v. VINAYAK GANGA- 

DHAR, 12 Bom. L. R. 728 955 
in execution—<Attachment—Bona fide | 
_ purchaser from ostensible owner prior to attachment — 

Title—Priovity—Auction-purchaser in simple moneys 
? decree against the real owner-—-Estoppel-—Transfer of 

Property Act (IV of 1882), 8. 41. 
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y a fictitious sale-deed transferred his property 

s wifo B. B subsequently mortgaged the property 

, A having negotiated the mortgage transaction 

ehalf of his wife p. A died. After A’s death, B 
the property to D for valuable consideration. 

sale transaction was negotiated by the sons of 

Subsequent to the purchase by D, E attached the 

perty in execution of a simplo money-decree 

«inst A and purchased it himself: 

beta, that A and his sons, having respectively 
Pmcotiated th® mortgage and the sale transaction, 

we precluded from denying the title of D who was 

rone fide purchaser for valne: Held, further, that 
being the representative of A and his sons, was 
menilarly estopped from denying D’s title. 

Mahmed Maznffer Hossein v, Kishori Mohan Roy, 

20.909; 22 I. A. 129, followed. Murtsanor Lan 1 
maALIP Sincu, 7 A. L. J. 967 442 

agan Bi SERPS Sale proclamation — False 
description of proprietary rights—Suppression of facts 

—Fraud—Auction purchaser benamidar for another 

—-Right to sue for cancellation of sale on the ground 

of fraud—Trustee—Benamidar—Contract Act (IX of 

1872), ss. 231, 282—Agent—Undiselosed principal— 

Limitation Act (XV of 1877), Sch. IF, arts, 12,95, 120 

— Limitation. 

Asale proclamation, drawn upon false and mis- 
leading information, deliberately:so given by the 
decree-holder, described the judgment-debtor to have 
absolute proprietary right (which he had not) in the 
property. The auction-purchaser, who did not know 
the truc nature of the judgment-debtor’s interest, was 
induced to buy the property by the false statement 

~ntained in tho sale proclamation, When the real 

< came to his knowledge he sued to have the sale 
.wicelled and the purchase-money refunded with 
interest. The decree-holder pleaded (i) that no fraud 
had been committed on the plaintiff auction-pur- 
chaser, (ii) that tho plaintiff, as a mere benamidar of 
ono B, the real purchaser, had noright to maintain 


the suit, (iii) that the suit was barred by article 12 . 


of Limitation Act of 1877: 

Heid, (1) that the false description of the judgment- 
debtor’s interest as a complete interest was a fraudu- 
lent misrepresentation, which vitiated tho sale. 

(2) That though a benamidar cannot maintain a suit 
based on title, such as a suit in ejectment, still he can 
suo for any relief based on contract in connection with 
the benami transaction, in the view that he was acting 
as agent of an undisclosed principal, and that tho 
plaintiff as agent for B was entitled to sue for can- 
cellation of the sale and refund of money on the 
ground of fraud. 

Pether Perumal Chetty v. Muniandi Servai, 85 ©. 551; 
12 0, W. N. 562; 7 C. L. J. 528; 5 A. L. J. 290; 14 
Bur. L. R. 108; 10 Bom. L. R. 590; 18 M. L. J. 277; 4 
M. L, T. 13; 4 L. B. R. 266 (P. (.), explained and dis- 
tinguished. 

Annada Pershad Panja v. Prasanna Moyi Dasi, 34 O, 
717; 17 M-L. J. 868; 60. L. J. 17; 4 A. L. J. 467; 2 
M L. T. 397; 110. W. N. 817; 9 Bom, L. R. 743 
(P. C.), distinguished. 
itha Perumal Raja v. Secretary of State for India, 
45; 17 M. L. J. 174, Hari Gobind Adhikiri v. 
mar Mozumdar, 16 aC 364, Subbarayer v. 
exayar, 20 M. 495, Mohendranuth Muker- 
shad Johuri, 30 C, 265; 7 G. W. N. 229, 

istinguished. 
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(3) That apart from the question of bratni, the 
plaintiff as the person who actually bid for the prv- 
perty and became the certified purvhaser was tle 
proper person to sue to avoid the sale uler the pro- 
visions of the Civil Procedure Cote. 

Ranji y. Mahader, 22 B, 872; Kush Pauchivid v, 
Bhimebai, 12 B. 594, referred to. 

(4) That the suit was governed by art. 95 of the 
Limitation Act and was not barred. 

Sham Lal Mandul y. Nilmani Dasi 5 COL. I, 885; 
84 C. 241, followed. 

Obiter dictum:—A. benamiday properly so called 15 
not a trustee, for he is not the owner of the legal 
estate, although he holds the property for the benett 
of the real owner; nor can a trustee in whom the 
legal estate is vested properly be called a benenden, 
VENKATA SCRYANARAIANA 0. GOLUGURI Barikat, DM, 
W. N. 280; 8 M. L. T. 154 
Sanction to prosecute. 

ss. 195, 196, 197, £74. 


Set=off—Eguitabir set-off -Ciril Proe bee Cote 

(Act Y of 1908), 0. FIH. R. 6, acape of, 

There are two kinds of set-off (1) statutory end (2) 
equitable. Statutory set-off can be claimed as of 
right under Order VITI, R. 6&6 Civil Procedure 
Code. But this provision of Jaw is not exhanstive 
and docs not take away any rights of equitable sct-off 
which parties would have independent of it. 

Jf a washerman loses some of the articles given to 
him to wash, his employer is entitled equitably to 
set-off the price of those articles, when paying him ine 


See Cre P. C, 


wages. Marpen v. Buoxpr, 77 P. R. I910; 108 P. w, 
R. 1910; 145 P. L. R. 1910 1006 
Settlement—wWill- -Tests 357 


Sheritff—Right to panuidage, when aceracs. 

The Sheriff is only entitled to poundage on sums 
levied; where the seizure is wrongful and is withdran n 
by direction of law, the Sheriff receives no poundage, 

Mortimore v, Grogg, 8 ©. P. 216, Ia re Ledwo o, 
13 Q.B. D. 415; 53 LJ. Q. BAS; 51 L. T. 2{0; 33 
W. R. 162; 1 Morrell. 131 and In re Thomas, (1899) 
1 Q. B. 460; 683 L. J. Q. RB, 245; 80 L. T. 62; 17 W.R. 
259; 6 Monson 1, relied upon. BRIJRATAN v day. 
NARAIN, 37 C. 649 876 
Shet sanadi discharged without fault —Laml 

lefs in his possession subject to survey assessment, 

effect of—Interferenece by Collector 66! 


Small Cause suit -Specife performance-- 
Agreement to convey immovable property to 
plaintiff—Conveyance executed by Court-~ Suit for 
money due under terms of conveyance whether lies 
in Small Cause Court 








_—. Suit for possession or in 
the alternative for refund of purchuse-moncy 955 
a Suit for recuvery of plain. 

tiff’s share of produce taken by defendant 390 
oo Sit for rent of fory 553 
Prayer jor declaration > 














Second appeal. 

Where a plaintiff cannot obtain all the reliefs he 
seeks without asking fora declaration, the addition 
of a prayer for declaration prevents the suip from 
being a Small Cause suit. 

Ramuachandrier v, Noarullah Sahib, 30 M. IOL; 1 
MSL. T. 314; 16M. L.J. £77 (P. BJ), not applied. 
NANIUNDIER v. VENKATA Rao, 8 M. L, T. 199 597 


1120 


Specific performance—Discretion—Delay 
z 568 

of contract, suit for— 
Executant refusing to register document 408 
om a — Agreement to convey im- 
movable property to plaintiff-—-Conveyance executed 
by Court—Suit for money due under terms of convey- 
ance whether lies in Small Cause Court—Mesne 














profits—Civil Procedure Code (Act V of 1908), s. 47— < 


Provincial Smatl Cause Courts Act (IX of 1887), 

Sch. I, art. 31. ` 

A suit for recovery of monoy due to the plaintiff 
under the terms of a conveyance of immovable 
property executed in his favour by the defendant 
is not æ suit for recovery of profits of immovable 
property wrongfully received by the defendant within 
the meaning of article 81 of Schedule II of the 
Provincial Small Cause Courts Act, and is cognisable 
by the Small Cause Court. 

The plaintiff agreed to purchase certain immovable 
properties from the defendant who, in breach of that 
agreement, sold the properties to other persons. 
The plaintiff brought asut for specific performance, 
and obtained a decree; the conveyance was nob 
executed by the defendant and the Court executed 
it on behalf of the vendor. The plaintiff then sought 
to recover from the defendant the profits collected 
by him between the dateof the execution of the 
agreement for sale and the date of the execution of 
the conveyance, under the terms of the conveyance: 

Held, tat the suit was not barred under section 47 
of the Civil Procedure Code, for as soon as the 
conveyance was executed by the Court, nothing 
further remained to be done in the execution pro- 
ceedings and‘a separate suit was maintainable to 
enforce the rights of the plaintiff under the con- 
veyance. KALI Narain v. HARI Nata 


Specific Relief Act (1 of 1877), ss. 8, 
9Q—Suit for possession based on title—Title not proved 
—No decree for possession can be given-~-Defendant 
trespasser—Plaintiff in continuous peaceful posses- 
Son. 

When a plaintiff brings a suit for possession on the 
basis of title and fails to establish title, he cannot be 
granted a decree under the first paragraph of section 
9 of the Specific Relief Act, 1877. 

Ram Harakh Rai v. Sheodihal Joti, 15 A. 384, 
overruled, 

Ramasami Chetti v. Parman Chetti, 25 M. 448 ; 11 M. 
L. J. 408, Wajid Ali v. Ram Saran, A. W. N. (1884) 
39, Chhatan Rai v., Sheo Ghulam Rai, A. W.N. (1889), 
89, relied upon. 

dhansi v. Kabshi, A, W. N. (1897) 145, distinguished. 

Obiter—In some instances previous possession 
may afford evidence of title and where the defendant 
is a trespasser and the plaintiff has been in continuous 
and peaceful possession, he would be entitled to retain 
such possession. LacHMan V., SHAMBU AGE TA. 





L, J. 1078 F. B. 
S.9 495 
—-——— §. 9--Possessory suit— 





Question of title nat to be gone into— Possession to 

be prored-—Acts of trespass over property not suffict- 

ent—Juridical possession, what constitutes. 

The question of title is not to be determined 
in a suit under section 9 of the Specific Relief Act. 

itis immaterial, if the plaintif was in possession, 
that such possession was without title. But ethe 
plaintiff will have to prove juridical possession and 
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not mere isolated acts of trespass. He must prove 
that he exercised acts which amounted to acts of do- 
minion, the nature of which must vary with the natuye 
of the property. . 

Acts of dominion though dkercised over a part 
only of the property may be evidence of possession 
of the whole, 

Acts of dominion should be exclusivo. 

If the plaintif’s occupation has been peaceable 
and uninterrupted and has extended over a sufficient 
length of timo, the possession would be sufficient for 
a possessory decree. 

Amirud-din -v. Mahamad Jamal, 15 B. 685 and 
Dadabhai Narsidas v. Sub-Collector of Broach,7 Bom. 
H.O.R. A. O. J. 82, relied upon. Ras KRISHNA v. 
Moxraram Das 700 





S. Q9—Dispossession—Pos- 
session through tenant—Possessory suit, whether lies 
at landlord’s instance. . 

A landlord holding possession through a tenarg 
can bring a suit under section 9 of the Spe, 
cific Relief Act to recover possession of lanc 
of which he has been dispossessed by the act of 
a third party. 

Bindu Bashini Chaudhurani v, Srimati Jahnavi 
Chaudhurani, 18 ©. W. N. 303; 1 Ind. Cas. 150, 
and Jagannath Charry v. Rama Rayer, 28 M. 238, 
followed. R < 

Bindu Bashint Ohaudhurani v. Srimati Jahnavi 
Chaudhurani, 18 CO. W. N. 307 note; 1° Ind. Cas. 
151 and Janki Nath Roy Chowdhury v. Dinamoni 
Chaudhwrant, 18 ©. W. N. 305; 1 Ind. Cas. 152, re- 
ferred to. ` 

Tarini Mohun Mozumdar v. Gunga Prasad Chucker 
butiy, 14 C. 649; Sonatun Shome v. Sheikh Helim, 6 
C. W. N. 616 and Fadu Jhala v. Gour Mohan J hala, 19 
C. 544 (F. BJ), distinguished. Nosin Das v. KAILASH 
CHANDRA Dey, 12 0. L. J. 483 ' 924 
m — S. 17—Performance of 

contract— Document signed by only one of the execut- 

ants on the understanding that others would join it— 

Proposed agreement—Imperfect contract. < | 

A deed of sale purporting to have been executed by 
three persons was signed by only one of the execu- 
tants. The other two executants did not sign it. 
The contract embodied in the deed was to take effect 
only on its execution by all the parties: Held, that 
the document constituted merely a proposed agree- 
ment which had never beon perfected and one of the 
executants having executed iton the understanding 
that the others would join in its execution, the 
contract could not be enforced. 

Sivasami Chetti v. Seungan Chitti, 
12 M. L. J. 17, referred to. 
MAD Umar 


nny ae 













25 M. 389; 
Marga SINGH v, MUHAN- 


——-— s8. 18 218 
S. 27 (b) 795 
SS S. 41—Sale by minor— 
Misrepresentation as to age—Vendee acting in good 
Saith—Suit for possession by vendor—Refund of pur- 
chase-money—CGontract Act (IX of 1872), ss. 64, 65. 
The plaintiff, when within 39 days of being sui 
juris, sold some land to the defendant, who was n- 
aware that the vendor was an infant but was dr 
and acted in good faith. Subsequently, the 
sued for the possessio®@ of the land on the 
sale was void owing to his minority 
of sale; 
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meld, that the plaintiff was bound, under section 
mof the Specific Relief Act, to refund the purchase 
ney before he could recover possession of the 
porty sok. f N 
Datta Ram v. Vinayfk, 28 B. 181; 5 Bom. L. R. 916, 
mori Bibee v. Barma Das Ghose, 30 0. 539; 5 Bom. 
R. 421; 70 W. N, 441; 30 I. A. 114 (P. CO), Jagan 
uth Singh v. Lalta Parsad, 31 A, 21; L Ind. Cas. 562; 
A. be J. 6745 A. W. N. (1908) 276, relied upon. 
The fact that sections 64 and 63 of the Contract 
ct do not apply to the facts of a sale, does not exelnde 
application of section 41 of the Specific Relicf Act 
F the rule of equity therein contained. Batak RAM 
! Danu, 76 P. R. 1910; 112 P. W. R. 1910; 98 P. T. R. 
910 1000 


—————_—— S. F2—Denial of plain- 


tiffs title —Cause of action— Declaratory suit—Agree- 

ment--Document of no legal ralue-—Nudum pactum. 

A suit for the declaration ofan abstract right 
cannot be maintained. Thero must be some infringe- 
ment or threatened infringement of the plaintiff’s 
right. The plaintiff must allege and prove a denial 
of his right before his plaint is filed; the canse of ac- 
tion must be antecedent to the suit, and not subse- 
quent, 

An agreement between representative JJindus and 
Muhammadans, by which the Hindus undertook to stop 
the playing of musical instrnments during their 
festivals, and the Muhammadans promised that 
there would be no dispute about the slaughter of 
cows, cannot be interpreted asa denial of the title 
of a Muhammadan to slaughter cows so asto enable 
“dm to maintain his suit for a declaration of his title. 

Some Muhammadans signed a document in which 
they promised that they would not create any quarrel 
or disturbance or htigation in connection with the 
sacrifico of cows: Held, that the document was a 
mere nudum pactum of no legal forco or efficiency. 
MUHAMMAD YAKUB v. Mancru Rat 318 


——-+— S, 42-—Suit for declaration 
that mortgage is invalid—Plaintiff in possession of 
some items Suit as regards them maintainable. 

The plaintiffs were in possession of some items of 
property and the defendants in possession of certain 
other items. A usufructnary mortgage deed-of all the 
items was executed to the 10th defendant. Plaintiffs 
sued fora declaration that the mortgage did not 
bind the family. 

« It was found that the mortgage was not for family 

purposes bat that tho plaintiffs were only in posses- 

sion of a portion of the property, tho remaining 
property beingin possession of the 10th defendant:— 

Held, that the entire suit of the plaintiffs was not 
liable to dismissal and that they were entitled to a 
declaration in respect of items in their possession. 

- Narayana v. Sankunni, 15 M. 255, not followed. 

Cuomu HRNGSU v. SANKARA BELCHAMPADA, 1 M. W. N. 

498; 8 M. L. T. 858 867 


$. 42—Declaration that 

a certain person is not plaintif’s son—Discretion of 

mm Cowrt—Civil Procedure Code (Act XIV of 1882),s. 11 

go ar Weelaration suit against minor— Stay of suit— 
+ ce, 

Akhoy A™aintif® sued for ae declaration that the 

Asirada Upe\pdant was not his son and that the said 


jee v, Kali Pr tot in- 
explained and & not born to the frst defendant, plain 
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tiffs wife, and for an injunction restraining dc- 
fondant No. 1 from proclaiming to the world that tha 
defendant No. 2 was plaintiff’s son aud from claiming 
maintenance for him as such son, Tho plaintiff 
was a talugdar, and the defendant No. 2 was an 
infant less than two years of age, and neithe: 
he nor any one on his behalf had set up any 
claim by him as heir to the estate of the plaintiff: 

Held, (1) that having regard to the rently serious 
nature of the question with which the plaintif was 
faced as soon as the assertion was made that a son, 
not admitted by him, had been horn to his wile, 
his contention as to his right under section 12 of 
the Specific Rolief Act was perfectly reasonable and 
the suit was one which fell within the purview 
of section 42. 

(2) That the Conrt of first instance had rightly 
exercised its discretion in granting the declaration, 
because if was not acase where the plaintiff might 


_be seeking prematurely to force his opponent’s hand; 


on the contrary the plaintiff?sown hand had been 
forced by the open assertion of a definite claim on be- 
half of the minor defendant, a claim which the plain- 
tiff was entitled to repel now when the material evi- 
dence was obtainable. 

The general power vested in the Courts in India 
under the’ Civil Procedure Code to entertain all 
suits of a Civil nature, excepting suits of which 
cognisance is barred by any onactment for the 
time being in force, does not carry with it the 
general power of making declarations except in 
so far as such power is expressly conferred by 
statute, 

Itis no longer the practice to stay suits against 
infants until they have attained fnll age, as it is 
generally considered that an infant can be suffi- 
ciently placed before the Conrt by a daly constitute. 
ed guardian. 

Chandrasingji v. Mohansangji, 30 B. 528, at p. 533; 
40. L.J. 181; 8 Bom L.R. 705; 1 M. L. T. 301, re. 
ferred to. Bar SHRI VAKTUBA t. AGARSINGJI, 12 Bom. 
L. R. 697; 34 B. 510 45 


i nn Sy B—City of Bombay 
Municipal Act (Bom. Act II of 1888), ss. 33, B4— 
Municipal elections—Chief Judge of Small Cause 
Court—~His power in election matters. 

At the triennial election of Municipal Conncillors 
for B ward inthe city of Bombay, tho first eight of 
the fifteen candidates were declared to be daly 
elected. <A petition was then presented under sec- 
tion 88 of the City of Bombay Municipal Act (IIT of 
1888) to the Chief Judge of the Small Cause Court 
praying that the whole election or the clection of 
the eight Councillors, or of one or moro of them, 
might be set aside and a scrutiny held. The Chief 
Judge held an inquiry and set aside the election of 
two of the eight successful Councillors. The Chief 
Judge then came to the conclusion that under gec- 
tion 33 (2) he was only empowered to consider tho 
claim of the candidate obtaining tho next highest 
number of votes to the candidates roturned as elect- 
ed, but as there was a valid objection to his being 
declared elected, the Judge declined to direct that 
the said candidate should be deemed to be elected, 
Ho further held that as there was no other candi. 
date according to the interpretation he placed on 
tho section who could be deemed to be elected, 
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proceedings for filling up the two vacancies wonld 
have to be taken under section 34 of tho Act. On 
this, the candidate who stood tenth on the list, as 
notified by the polling officer, applied tothe High 
Court under section 45 of the Specific Relief Act 
for an order that the Chief Judge do proceed to 
direct under section 33 of tho Municipal Aet that 
the petitioner should be deemed to have been nly 
elected and for such further and other relicf as the 
circumstances of the case might require. 


Held, on the contentions raised:— 

(1) that under section 45 of the Specific Relief 
Act, the High Court might make an order requiring 
any specific acti to be done or forborne within 
the local limits of its Ordinary Original Civil 
jurisdiction by any inferior Court of Judicature, 
provided that : 

(a) an application for. such order be made 
by some person, whose property, franchise, 
or personal right would be injured by the 
forbearing or doing (as the case may be) of 
such specific act, and 

(b) that such doing or forbearing was, under 
any law for the time being in force, 
clearly incumbent on such Court in its 
public character; 

(2) that the Small Cause Court was an inferior 
Court of Judicaturo within the local limits of tho 
High Court’s Ordinary Original Civil Jurisdiction, 
and the petitioner’s franchise had been injured by 
the Chief Jadge refusing to consider his claim to be 
deemed to have been clected; 

(3) that the High Court could not interfere in 
matters of election on grounds of public policy 
when the lower Court had exercised its discretion, 
but when jrrisdiotion had been declined, it was a 
matter of public policy that a subject should not be 
lightly deprived of a franchise to which he was entitl- 
ed by law. 

(4) that an ‘application under sub-section (1) of sec- 
tion 33 of the Bombay Municipal Act should name the 
persons whose election is objected to. 

(5) that under section 33(2)of the Act, as amended 
by Bombay Act V of 1905, it isnot the candidate with 
the next highest number of votes, whom the Chief 
Judge shall declare to be deemed to be elected, but 
the candidate with the next highest number of valid 
votes, and against whose election no cause of objection 
is found, The Chief Judge, however, would be entitl- 
ed to presume that all the votes in favour of 
a candidate as declared by the polling Officer 
were,valid, but if a vacancy has to be filled, all the 
unsuccessful candidates are open to attack, and the 
last on the listmay prove to be the one with the next 
highest number of valid votes. 

6) that section 88 of the Act having been 
held to empower the Chief Judge to set aside the 
election of any number of candidates returned as 
elected, there was nothing repugnant in constru- 
ing the section as empowering the Chief Judge 
to fll up any number of vacancies so created from 
the list of unsuccessful candidates subject to the pro- 
visions of the section. 

(7) that the Chief Judge should proceed to place 
the unsuccessful candidates in order of valid votes. 
The two with the highest number of valid votes, 
against whom no ¢ause of objection is found, shoukl 
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be declared to be deemed to be elected. If only one 
qualifies, or none qualifies, proceedings for fill- 
ing the vacancy or vacancies will have to bs taken 
under section 34. Smaravany, In re, 12 Bom. L. È 
737 e $ 9594 
mn oS. ST Boccch of contract 

—Injuaction. 

Tho plaintiffs entered into an agreement for five 
years with the defendants, owners of valuable unica 
mines, for financing them in the following terms: 
that the plaintiffs wore to give thetlofendants a 
standing advance of Rs, 55,000 for that period, tl 
the plaintiffs were to appoint n manager to assist th 
defendants; the plaintiffs were also to assist the defen 
dants with their advice in the conduct of the business 
andthat the sales were to be made jointly by the 
plaintiffs and defendants, and that plaintiffs were to 
be entitled to a commission of 5 per cont, ‘Tho defen- 
dants broke the agreement by making sales and 
deliveries of mica without the intervention of the 
plaintiffs: 

Held, that this was a proper case for granting an 
injunction under section 57 of the Specific Relief Act 
to enforce the negative covenant that the defendants 
will not part with their mica to third parties without 
the plaintiffs consent even though the contract could 
not in all its details be specifically enforced. 

Subba Naidu v. Haji Badsha Saib, 26 M. 168; 13 
M. L. J. 13, referred to. 

In such cases the injunction is a proper remedy as 
the awarding of damages will not prevent the defen- 
dants from committing fresh breaches and driving 
the plaintiffs to fresh suits. Sourn INDIAN EXPORT- 
Co. v. SuBBA NAIDU, IM. W. N. 274; 8 M. L. T. 149 

243 


Stamp Act (II of 1899), S. 35—Suit on 
an wnstamped pro-note—Admission of liability by 
defendant—Decreg, whether valid. 

In a suit based on an unstamped promissory- 
note and not on the original consideration which | 
pave rise to it, no decree should be passed even where 
she defendant admits liability. 

Cherbasapa v, Lakshman Ramchandra, 18 B. 
369 and Thaji Beebi v. Tirwmalaiappa Pillay, 30 
M. 386; 17 M. L. J. 308, followed, 

Yarlagadda Feeraragava yav. Gorantla Ramaya, 29° 
M. 111 ; 15 M. L. J. 494, distinguished. Kopnanr MA- 
THAYA v. TANGOPPALA RAMAYA, i M, W. N. 367; 8 M. 
L. T., 251 320 


—-——-— SS. 35, 36, 6l—Instrument not 
duly stamped, if admitted into evidence—Admission 
not to be questioned—Duty of appellate Court when 
admitted by first Court, 

Section 61 of the Stamp Act is framed for fiscal pur- 
poses, that is to say, for the protection of the Govern- 
ment revenue, and it does not affect the provisions 
of section 36 which distinctly provides that when an 
instrument has been admitted in evidence, such ad- 
mission shall not be called in question at any subse- 
quent stage of the suit. 

Therefore, where a document not duly stamped has 
been admitted into evidence by the first Court, the 
appellate Court should regard it as admissible in” 
evidence and at the same time declare that an oxtra 
duty ought to be paid and that that duty and the 
penalty should be leviable from the person who filed 
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‘4he document and that that sum might be recovered 
1 bythe Collector. Bastr-up-pin AHMED v. KALIKA 








: Prosan Sindh A 582 
S. 36 582 
> —— Sa 52—Refund of valuo of wrong 
} stamp 
,——*— 5.61 582 
= — Sch. I, art. 45 94 
| fatement. See EVIDENCE. 


avtatutes, construction or interpretation of. See 
|! INTERPRETATION OF STATUTES. 


‘Statutory powers of Covernment-Delegation of 
* powers, validity of—Madras Act (VIL of 1865), s. 1— 
` Prescribing rates—Recording of proceediny of Board 
' of Revenue. 
\ Where a Statute empowers Government to levy a 
_ separate cess for water supplied for irrigation and 
“wmables them to prescribe rales under which and 
“he rates at which such water cess shall be levied, the 
y Government have no right to delegate to the Collector 
tthis statutory authority and a rule empowering the 
Collector to impose the prohibitive rates, when water 
is taken without permission, is a delegation not 
, warranted by the ‘Act. 
Where the Government merely recorded the pro- 
; ceedings of the Board of Revenue extending the rule 
č as to prohibitory rates to a district to which it was 
: originally not applicable: Held, that such a record 
as nota prescribing of the rates under section 1 of 
/Act VII of 1865. KAMULAMMAT: U. SECRETARY oF STATE 
, dor INDIA, 1 M. W. N. 321; 8 M. L. T. 171 402 


| Stay of Criminal case pending Civil suit—Suit on 
promissory-note—Disclosure of letler by defendant 
in answer—Plaintiff's allegation that letter is forgery 

—Institution of Criminal proceedings against defen- 

dant before the end of Civil suit—Stay of Criminal 
“case ordered. 

Ina suit ona promissory-note, the defendant in 
answer filed a letter which the plaintiff alleged 
to be aforgery. The plaintiff at once took proceodings 
against the defendant iu the Criminal Court before 
the termination of the Civil suit: 

Held, that, although the fact standing alone 
that there is a Oivil suit would not in all cases 
be a sound reason for staying the Criminal pro- 
cecdings, yet as in the present case where the 
letter in question is a necessary part of the case 
of the defendant and the question whether the 
letter is genuine will be a principal issne in the 
suit, umd as the complainant being the plaintiff in 


. the Civil suit has power to have the suit determined 


without delay, it is desirable that the Criminal pro- 
ceedings should be stayed. Sast Bacsan BEAL ~v. 
MANIK Lav Nunpy, 12 C. L. J. 270 317 


of execution proceedings —Privy 
Council Appeal—Jurisdiction of High Court 188 
of -Execution—Dismissal of gjudgment-debtor’s 
—~guit—Arpeal—Power of appellate Court to order stay 
of first decree—Civil Procedure Code (Act F of 1908), 
s. 161, O. XXI, R. 29, O. XILI, P. 5—Code not cxhaus- 
tive, 
The Codo of Civil Proceduro is not exhaustive. 
Where there is no express section in the Code providing 
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for the passing of a particular order, it docs not 
follow that the order cannot be passed. 

An appellate Court has, generally speaking, as 
full powers as tho original Court. In the absence of 
any express provision to the contrary, the appellate 
Court can do, while the appeal is pending, what the 
original Court could do while tho suit was pending 
before it. 

Where the case of a petitionor for stay of execution 
of a decree isnot met by Order XXI, R. 29, Civil Pro- 
cedure Code, the appellate Court has, under section 
151, power to stay execution pending the appeal. 

A judgment-debtor brought a suit against the decrec- 
holder and execution of the decree was stayed pending 
decision of the suit. ‘The suit was dismissed but an 
appeal from the order of dismissal was preferred: 

Held, that the appellate Court had power to stay 
execution of the original decree pending decision of 
appeal. 

Guest v. Me(éregor, 41 P. R. 1904; 59 P. L. R. 1904, 
not applied. Buacwan Kavev. Harxam Kavr, 82 
P. R. 1910, 149 P. L. R. 1910 O17 


Step~in-aid of execution, See LiT- 
ATION Act, 1908, Sci. |, ART, 182. 


Stoppage in transit—Subject to the rights 
of pledgee — Value of the bill of lading 650 


Submission. 
Subrogation. See MORTGAGE. 


Succession Act (X of 1865), ss. 179, 
I91—Property of an intestate Native Chris‘ian— 
Alienation by the hetrs— Letters of administration— 
Effect of subsequent grant. 

An alienation made by the heirs of a deceased Native 
Christian of their sharo of the intestate’s property is 
valid even though no letters of administration havo 
been taken. The provisions inthe Indian Succession 
Act as to Jetters of administration relating back to 
the time of the intestate’s death do not vest the pro- 
perty in the administrator béfore the grant of adminis- 
tration so as to affetb the alienation by the heirs. 
Until the grant of the administration, the property 
of an intestate vests in his heirs sufficiently to enable 
them to deal with their interests. Antony Crvz 
ConzaLves v. MATIS BOOPALRAYAN, 1 M. W. N. 272; 
8 M. L. 1.77 24 


a BE NON 242 


—— aman Certificate Act (VII of 
1889), S. 4—Eifects of doceased—Succession 
by survivorship 806 


See ARBITRATION ACT, 


Suit by reversioner—Appointment of receiver— 
Gross mismanagement by tho widow 534 

——-~ on an unstamped pro-note — Admission of 
liability by defendant—Decree, whether ae 


mm an for possession by 
maintainable. 

A suit which is not really for setting aside aliena- 
tions but for recovery of property on the ground that 
the life-tenant could not confer any title that wonld 
subsist after her death and that the plaintiffs aro 
entitled to possession since her death, is maintainable 
by one-co-sharer for his share only, BHEO LAT SINGH 
v, Goon NARAIN 2 


one coesharer for his share, if 


1124 
Suit—couclid. 


for sale on mortgage—Interests of puisne mort- 
gagees and purchasers not set out in the plaint —Dis- 
missal of suit. 

A. suit by a mortgageo for sale ofthe mortgaged 
property should not be dismissed because the plain- 
tiff has failed to set out in his plaint tbe in- 
terests of parties in possession in the mortgaged 
property. SUDAILAMUTHU PILLAY v. MUTHUSWAMI 
Pinay, 8 M. L. T. 251 49 


——-—- to set aside decree—Decree obtained on false 
` allegation and supported by perjury— Whether suit 
maintainable. 3 
A decree cannot be declared a nullity and set aside 
merely on the ground, that the suit was brought 
on a false allegation and supported by false evidence. 
Mahomed Golab v. Mahomed Sulliman, 21 C. 612, 
followed. MOHENDRA NARAIN v. HASHI BHUSHAN 








s Valuation Act (VII of 1887), 
s.8 778 
Surety—aArrest of judgment-debtor — Bond by 
surety-~Insolvency petition by judgment-debtor— 
Dismissal of petition—Liability of surety—Limit- 
ation 917 


-~ discharged to the extent of loss resulting 
from acts of the promises 650 
— for good bebaviour—Surety living ten 
miles away—Friend of accused~Magistrate’s dis- 
cretion to reject surety 
~—Ouniission to sue principal within statu- 
tory period—Surety not discharged 


Surrender of tenancy. 
AND TENANT. 


See LANDLORD 


Tenant. See LANDLORD AND TENANT. 





———Suit for ront against some of joint 
tenants —Liability of tenants, whether joint— 
Liability of heirs of tenant 


Tenure. See BENGAL TENANCY Act. 


Thak map —Evidence of possession and title— 
Specified land included in estate at that survey— 
Presumption that it was included within estate at 
Permanent Settlement, does not arise as matter of law. 
A thak map is valuable evidence of possession, 

and as evidence of possession, it isalso valuable evi- 

dence of title. 

Saicowri Ghosh v. Secretary of State, 22 O. 252 
and Jagadindra Nath Roy v. Secretary of State, 30 C. 
291; 5 Bom. L.R. 1; 7 C.W.N. 198; 80 LA. 44, followed. 

But this principle is not directly applicable 
to the case where the thal papers show on the face 
of them that although tho lands in dispute were sur- 
voyed as part of the estate of the predecessor of the 

~ plaintiff, yet they were at the time in the possession of 

the predecessors of the defendant. 

It cannot be affirmed as a proposition of law 
that merely because certain specified lands were 
included in an estate at the time of the thak 
survey in 1859, they must have been included 
within that estate at the time of the Permanent 
Settlement. It is open to the Court to draw such 
inference from all the surrounding circumstances. 

Jagadindia Nath Roy v. Secretary of State, 30 O. 
291; 5 Bom. L. R.1; 7 CO. W. N. 198; 30 I. A, 44; 


INDIAN CASES. 


fa gic, 





Thak map-—concld. | 


Gokul Chandru Das v. Hara Sundari Dasi, 
9C. W. N. 383 and Ananda Huri Basak vy, Secretar t,o, 
State, 3 0, L. J. 316, followed. ẹ Morzupot BISWAS v4 
ISHAN CHANDRA Das : 9. 


e 4 

Thak and survey mapS—Presumption N: 

law—Boundaries identical with those as they stood 

at time of Permanant Settlement-~ When presumption 

arises. . : 7 

It cannot be presumed asa matter of law that th 
boundaries of an estate as shown on the thak or th 
survery map are identical with the boundaries as the 
stood at the time of the Permanent Settlement; but it 
is open to the Court to presume, in the circumstance: 
of a particular case, that the condition of the localit: 
has not changed materially between the date of th 
Permanent Settlement and the time of the Revenu 
Survey. 

Jogadindra Nath ‘Roy v. Secretary of State, 30 C. 291; . 
5 Bom. L. R.7; 70. W. N. 198; 30 I. A. 4h 
Ananda Hari v. Secretary of State,3 C. L. J. 316 an 
Hemanta Kumari v. Secretary of State, 30. L. J. 560, 
1 M. L. T. 175, velied upon, SARAT OHANDRA Sinar 
v. CHANDRA Mouan, 12 O. L. J. 216 146 


Theft. See P.C., s. 379. 
Title—Buttress—Enjoyment for twelve years 57 } 


in good faith from executor—Subsequeny 
revocation of probate—Title not affected 


Tort—Ratification —Measure of damages 968 


Trade-mark-—-No system of registration ‘in 
India-English law to be applied-—Assignment of 
trade-mark, how effected—~Coodwitl also, to be trans. 
Jerred. i ; 
In India there is no system of registration, nor is 

there any provision for a statutory title to a trade- 

mark, so the rights of the parties must be de- 
termined in accordance with the principles of the 

English Common Law. 

A trade-mark cannot be transferred in gress ; that 
is, no trade-mark can be assigned except in connec- 

tion with the goodwill of the business in which ; r 


EEEE 





has been used, or,inothor words, an assignme 
of goodwill must accompany or follow. the transfer 
a trade-mark. 

Edward v Dennis, L. R. 80 Ch. D. 454 atp. 47 
55 L. J. Oh. 125; 54 L. T. 112, relied upon. 

Consequently where a person merely tikes 
assigument of the trade-mark without an assignmei 
of the goodwill, he acquires no title to the tal 
mark. BRITISH AMERICAN Topacco Oo. Ly. v. Ma 
Boon Bux 27 ° 


Transfer by mortgagee to third pers 
—Mortgagor and his.descendants not taking ste 
to protect their interest 7 


——-—— by signing as a witness—Estop 

by attestation. ` 

A brought a suit against B for possession of 
certain piece of land, B pleaded that he was absol| 
owner of the land. In support of his case B produg 
a lease executed by himself in favour. bf one C, \ 
which A was a marginal witness. In the ~deed there; 
was a recital that®B had become the owner of th 
structures standing on the land and that Ahad n 
concern with the said land: Held, that a title to the 
land cannot be transferred by a mere recital in a leases 


Vy 
\ 


a 


e Vol. Wit] 


Transfer—conchl. ` 


The recital in this case was, no doubt, evidence which 
the Court could weigh when investigating a cluim to 
the prop®@ty. but as it stood by itself, it was wholly 
insufficient so as to@irausfer the tithe in Immovable 
property to By 

Held, further, that under the circumstances A was 
not estopped from asserting her claim against B. 
Bapoxo Saar e. Sunpex Krak, 7 A. L. J. 661 264 


———-—— Of CaSE—Criminal Procedure Code 
(Act F of 1898), 8.526 (8)—Refusal to grant post- 
ponement—A pplication made two months after com- 
mencement of hearing— Transfer for convenience. 


It is only when an application for postponement is 
made before the commencement of the hearing that 
postponement must be granted under section 526 (8), 
Criminal Procedure Code. ; 

Where the application has been delayed for two 
months after the hearing of the case had commenced, 
a refusal to grant postponement is no giound for 
transfer of the case. 

Where the accused are mostly in custody, and the 
prosecution witnesses haveleen mostly examined and 
the accused have not disclosed the names of the 
witnesses for the defence, the accused cannot ask for 
a transfer of the case on the ground of convenience. 

Crown v. Mohamed Shah, 1 8. L. R. 98; 8 Cr. L. J. 
356, referred to. EMPEROR v. Aziz Din AnMAp, + S 
L. R. +2 6 








of a Criminal case—Natice of 
transfer application not given—Order made— 
Whether valid 856 


Transfer of ‘Property Act (IV of 
1882), s.41 442 


—— Se FB 218 


202 


i me — Sa 5B—Consideration not 
a necessary test of bona fides—Creditors, deed exreent- 
ed in order to defraud—Intention to defraud makes 
whole deed inaperatire. 

. Where a transaction is found to have been effected 
with the object of preventing the property frou being 
made available for the claims of the outside credi- 
tors, tho transaction, even if with consideration, 
cannot be upheld. The deed being merely a colour- 
able transaction cannot be treated asa genuine docu- 
ment, even if a portion of the consideration had been 
found to have been paid. The deed must, therefore, 
be set aside in its entirety. 

Ishan Chandra Das Sarkar v. Bishun Sirdar, 24 C. 
825; 10. W. N. 665; Hakim Lal v, Mooshahar Sahu, 
840. 999;6 ©. L. J. 410; 11 ©. W. N. 889 and 
Bhagwant Appaji v. Kedari Koobi Nath, 25 B. 202, 
followed. 


a mama ste nt Sy 51 








Rajoni Kumar Dass v. Gour Kishore Shaka, 35 0." 


1051;7 ©. L. J. 586; 12 C. 
guished. 

In order to ascertain whether a transaction is 
fraudulent or not, we must look to the dominant or 
principal motive of the transferee. JANKI BIBI v. 
Bisaestar Narts, 13 0. 6. 285 


Sop and ee NG BA 


sae ale BBS 


W. N. 761, distin- 


295, 858 
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Transfer of Property Act—conia. 


soo SS 55 (D) (f), 55 

(4) ()— endor and prrehaser Parebkase-monen 
unpaid Right of vendee to possession em ditional an 
payment of purchase money Vendor's charge for nn- 
paid portion of purehase maney, 

Although the legal ownership of immovable pro- 
perty passes tua buyer by virtue of a properly esecul- 
ed deed of conveyance, yet if the purchase money or 
any part thereof remains unpaid, sueh buyer will not 
be entitled to a deeree for possession of the property 
sold, except on condition of first paying the purehase 
money in full. 

Valayutha Chetty x. Govindasawui, 30 M, 524; 17 
M. La. J. 4505.3 M, L. I 10, dissented from, 

Unedmal v, Darn bin Dhoudiva, 2 B. 547; Tara v. 
Babaji, 22 B. 176; Sagaji v. Namdev, 23 B. 525; Shea! 
Lal v, Bhagwan Das, 11 A. 244; Ikbal Beyam y. Govind 
Prasad, 3 A. 77; dAehobandil v. Mahabir & AL Ob: 
Ram Lakhan xv. Bandan, 2 A. TU; Subrdenanie 
Ayyar ¥. Pooran, 27 M, 28; Prem Soondaree Dussie 
v. Grish Chander Bhutiacharjee, JO W. R. 194 
Baijnath Singh v, Pattu, 30 A. 125; A. W, N. 41908) 
38; 5 A. L. J. 96; Yodo Rao v. Retan, 40. P. L. R. 92, 
Gangabisan v. Tukaram, 5 N. L. R. FO, relied upon, 

Where the Transfer of Property Aet applies, the 
remedy of an unpaid vendor, who hag parted with 
possession of the property sold, isto enforce the 
charge allowed to him by section 55 (4) (4), 

Govindammal v, Gopalacharitr, 16 M. Led. 624, 
relied upon, BALERISUNA t. Suripaisivc, G N, L. R. 


93 54I 
a — -c S, 55 (4) (D) -Cupu! 


< purchase money—Vendors lien- Money left wits 
vendee for payment to deereesholder not inconsistent 
with the continuance of ekarge -Limitation - Xale- - 

Fendor and Purchaser, 

A sold his property to B in 1836, and lefta portion 
of the purchase money with the vendee for pas men 
coG who held a deeree agaiust A. B dil no 
pay the money to C. A, therefore, sued to recover 
she money from B in 1808; Held, that the suit was 
not barred by limitation, Section 53 of the Transfer 
of Property Act, 1582, creates a charge iu favour ot 
the vendor for the unpaid purchase money, The fact 
that the money was left with the vendee for the 
payment to C was inno way inconsistent with the 
continuance of the lien. 

Junirannissa v. Akbar Khan, A. WENG (1908) 71; 
3M. L-T. 8745 A. Ld. 248; 80 AL 172, Webb v, 
Macpherson, 31 C. 57; 13 M.L.J, 889; 5 Bom. L.R. 835; 
SO. WON. 41; 30 L A. 238 (P, C). referred to. Han 
Cuanp ec. Kis HORI NING 639 
— Sa BB- clttestotion [1 < 

entant, if good attesting witness—Kvidence Act (1 f 

1872), xs. 68, 69, 70. 

An executant of a document, which is required by 
law to be attested, cannot be brought within the 
category of an attesting witness, even though he may 
have been present at its execution, nor is his evidence 
the evidence of an attesting witness. 

Bryan v. White, 2 Robertson 315 at p. 817, Sharir 
v. Burch, L.R. 8 Q.B. D. 111; 51 L. d. Q. B. Gd: 45 L. 
T. 760; 30 W. R. 428; 48 J. P. 246; Wright v. Tatha n, 
i Ad. and EL 3 at p. 28; 3 A. L.J. Es. 66: 3 N, & AL 
2€8; Freshfield v. Read, 9M. and W. 404, Seal v, 
Claridge, L. R.Y Q B. D. 516; 50 L. J. Q. 816; tt L, 
T. 501; 20,W. R. 598, relied on. 





— oo 
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Transfer of Property Act—contd. 


Jogendra Nath vy. Nitai Churn, 7 O. W. N. 335, 
distinguished. 

The admission of execution of a bond by a party to 

is receivable in proof of execution of the document 


by himself. Peary Mouan Maitr v. SREENATIT 
Cuanpra, l4 C. W. N. 1046 

—— m —- - — Sa 60 385 
a aa —— s. 65 (b) 251 
—_—— aan mn aan — SS. 65, 68 (p)—Usu- 


fructuary mortyage—Right to sue for mortyaye-moncy 

~ Mortyayee deprived of security in consequence of 

“wrongful default” of mortgagor, 

A breach of any of the obligations imposed on 
the mortgagor by section 65 of the Transfer of 
Property Act, amounts to a “wrongful default” 
within the meaning of clause tb) of section 68 and 
entitles the mortgagee to sue for the recovery of 
his money. 

Radha Churn Shaha v. Parbuttee Churn Dutt, 25 W. 
R. 52, relied upon. 

Therefore, where the mortgagor fails to disclose 
the existence of a prior encumbrance, clause (b) of 
section 63 applies. Buona Natu v. Hara Mouan 





—— = S, 67 — Vsufrecturry 
morigage—Personal covenant to pay, 

In the mortgage-deed in suit the morigagor 
covenanted; ‘as regards the period of re-payment of 
this I shall re-pay your money in two years from to-day. 
For this amount the security is the land deseribed 
below’: 

Held, that it was not a case of a purely usufructuary 
mortgage, but a case in which the mortgageo-moury 
had become payable and, thereforo, in ths absence of 
a coutract to the contrary, tho mortgagee had the 
right under section 67 of the Transfer of Property 
Act to an order that the property be sold. 

Krishna v. Hari, 10 Bom. L. R. 615, distinguished, 

Mahadaji v. Joti, 17 B. 425, followed. 

Parashram v. Putlujirao, 1L Bom. L.R., 18315; 34 
B. 128, 4 Ind. Cas. 595, referred to. DATTAMBHAT 
BAMBHAT t. KRISHNABHAT Govinpbiat, 12 Bow. L R. 
491; 34 B. 452 





s. 68 (b) and (c)— 
Tsufructuury mortgage —Absence of covenant to pay 
—Document reserving money with mortgagee for pay- 
ment to a decree-creditor of mortgagor —Mortgugor 
countermanding payment—Property sold in austion 
at instance of decree-holder and possession given to 
latter—Depriviny martyagee of his security—Right 
of mortgayec to sue for the morlyage amount. 

M. excented a deed of usufructuary mortgage to 
the plaintiff, whereby a certain portion of tho con- 
sideratoin was reserved with the mortgigee for pav- 
mont to A, a decree-creditor of M. Subsequontly M. 
gave notice to plaintiff countermanding tho said pay- 
ment to A. A brought tho property to sale in execu- 
tion of his decree, purchased it iu Court auction and 
got possession. The plaintiff therenpon brought this 
suit against M.’s heirs for the recovery of the mort- 
gage amount though the document contained no 
covenant to pay. 

Held, that the action of M, in countermanding pay- 
ment to A. amounted to a deprivation of the pluintiff’s 
security within the meaning of scetiun 0S ib) of the 
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Transfer of Property Act—conid. 


Transfer of Property Act so as to entitlo tho plaintiff 
to sue fur the mortgage amount. KuNHIRAMAN MENON 
v. ARUTHALAIKUTTI, 1 M. W. N. 405; 8 M. Le T, 223 
. 173 
amma S 76 , 772 
me aa ama Sa 76 CO) -— Mortgayor 
and morigagee—Mortyagee in possession of kandkasht 
land—Net profits—lair occupation rent. 

A mortgagee in possession of the land, who ĉul- 
tivates it himself, can be charged the nef profits of 
his cultivation. He cannot claim that ho should 
in such a case be charged with a fair occupation rent. 

Rughunath Roy v. Baraik Geerecdharee Singh, 7 W 
R. 244; Doolee Chand v. Omdu Khanum, 60. 877, 
not applied. 

Prabhakar Chintaman Dikshit v. Pandurang Vinayak 
Dikshit, 12 B. H. CO. R. 88, referred to. 

Lord Trimleston v. Hamill, 12 R. R. 38 at p. 42; 
1 Ball & B. 377, relied upon. Dapxu v. Somnatu, 6 








N. L. R. 109 547 
_—_ OO S., 77 293 
Se rt me reat aan 78 — Registration — 


Sa 

Possession of title-deeds—Gross negliyence. 

The same importance does not attach to the posses- 
sion of the title-deeds in the Mofussil as in the city 
of Madras and facility in inspecting the registry 
provided by the Registration Law should be taken 
into account in determining whether there was gross 
negligence in the prior incumbrancer. 

Rangasamy Nuicker v. Annamalai Mudali, 31 M. 7; 
3 M. L. T. 87; 17 M. L. J. 499, referred to. CHETTIAPPA 
v. ParisaMı Tuevan, 1 M. W. N 484 810 
oe — r S, B5—Party to suit 





a nnn Sy 85 — Mortgage by 
Hindu father—Suit by mortgagee—Sons not im- 
pleaded—Suit by sons to redeem 112 

— S., 85—RMortgagee not 
making all co-parceners parties to mortgage suit, effect 
of —Mortyaye by some co-parceners for marriage ew. 
penses of other co-parceners and aneestral debt-— 
How far binding and on whom. 

The plaintiffs wero mortgagees of a house, and had 
obtained a decree for sale of the same under the 
mortgage and purchased it atthe Court sale. Tho 
mortgage had been passed by the two elder brothers 
iu the fafnily of the mortgagors, a year after their 
father’s death, for a past debt due to the mortgagee, 
and for cash advanced for the marriage of S, the mot. 
gagors’ third brother. Tn the suit for possession by 
the plaintiffs against S, the contention was raised that 
as he had not been made a party to the mortgage suit, | 
he was not bound by the deezce and was entitled to 
redeem: 

Held, that by reason merely of the provisions of 
section 85 ofthe Transfer of Property Act, it cannot 
be held that no interest passes upon a gale únder a 
mortgage decrec except thatof those who are made 
parties to the suit. 

Ramasamayyan v. 
referred to. A 

That apart from section 85 of the Transfer of 
Property Act there is direct authority to show that 
the sale under the mortgage in question would be 
binding upon all the co-pmrceners, 

Doulat Ram v. Mehr Chand, 141. A, 187;15C. 70 

ollowed. CIMIMNA BADA Siy v. Sava Barts, 12 

Bou. L, R. 8IL 





Tirasami Ayyar, 21 M. 222, 


[1910s : 


" Vol. VII] 
*e 


Transfer of Property Act—contd. 








——— §,87—Time fixed for pay- 
ment—Mortgagor’s right to redeem after expiration 
of time but before order absolute. 

: A mort@gor can redeom the mortgaged property 
at any time before tif decreo for foreclosuro is made 
absolute. e 

Poresh Nath Mojumdar v. Ramjodu Mojumdar, 16C. 
246; Ajudhia v. Baldeo, 21 C. 818 at p. 824; Ramesh 
v. Ram Krishna, 27 C. 705; Narayana Reddi v, 
Papaya, 22 M. 188; Nabati v. Mitter Sen, 20 A. 440 
Salig Ram v, Muradan, 25 A, 231, referred to. 

Ram Lal v, Tulsha Kunwar, 19 A. 180, not followed. 
PARDAS SINGH v. DWARKA SINGH, TA. L. J. 953 50 


— S. 89—Application for 
nn order absoluto—-Application for execution 926 
== sae S, 89—Application for 
order absolute- Power of Court to ascertain balance 


after alleged payment towards deeree—Decree to be 
taken to be concinsive. 











Where the mortgageo makes an application for an 
order absolute and tho mortgagor has previously made 
any payments towards satisfaction of the judgment- 
debt, ib is open to him to urge that an order absoluto 
ought not to be passed for the entire sum, or that an 
order absolute ought to be passed fora sinaller sum 
than what is mentioned as duein the decree nisi. 
But. when a decree has once been made, it must be 
taken to be conclusive between the parties. 

Hatem Ali v. Abdul Gafur, 8C. W. N. 102 and 
Benode Lal Pakrashi v. Brajendra Kumar Saha, 29 C. 
810, relied upon. NISTARINI Dasr e. Kaziw Ati, 12 
“LJ. 65 


` 








—— S., 90 — “Defendant,” 
meaning of Defendants benefited by mortyage— 
Personal liability. 


Section 90 of the Transfer of Property Act contem- 
plates n supplementary decree against tho mortgagor 
alone or his representatives, if he is dead. The word 
“defendant” in the section menns the mortgagor 
defendant. 

S purchased a certain property in her own namo 
and not being able to pay the consideration money in 
cash, executed a mortgage of the purchased property 
in favour of the vendors, whose assignee brought this 
suit against S and the defendants on the ground of 
their having been benefited by the mortgage as the 
property was purchased for the joint family ahi 
they were members and in which they lived Ù 

“the guardianship of S. A joint decree was pas 
_ against all the defendants; the property was sold bu 
che proceeds were insufficient to satisfy the decree. 
In the meantime § died and the deerce-holder applied 
for a decree against the defendants under section 90 
of the Transfer of Property Act; Held, that no decree 
could be made against the defendants under the 
section as they were not the mortgagors in the sense 
of being execntants of the mortgage-deed and it was 
not shown that they gotany assets from S so as to 
attract upon themselves the liability of S: that the 
meaning of the mortgage decree whichwas passed 
against them on the ground of benefit meant only 
| Bn the mortgaged property was liable to sale, and 
the personal liability must be made out on the 

“the mortgage bond. 
Ty, Sil Chand, 23 A. 489; A. W.N. (1901) 
Amber v. Sridhar, 26 A. 507, (1904) A. W. 
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Transfer of Property Act—conid. 


N.78;1A. L. J. 250, Ram Kishore Gir v, Surajdeo 
Prasad, 13 CO. W. N. 188; 1 Ind. Cas, 442; 9 C.L. d. 
35 and Amar Chandra Kundu y. Sebak Chand Chowdhry, 
34 C. 642; 11 C. W. N. 593; 5 C. L. 0.491; 2 M. L. I 
207 (F. B.), referred to. RAMOO Nixon v, MITERJIT 
MAHTON 








—— 90-—Mortgaye — Persona! 
remedy—-Plaint not in accurdance with lar~Civil 
Procedure Code (Act XIV of 1882), ss. 43, 50— Vorm 
No, 109-- Pleadings. 

The plaintiff originally sued in 1899 to recover the 
amount due under a mortgage decd of 1877. A deeree 
was passed in his favour against the mortgaged pro- 
perty. The amount realized by the sale of the 
property was insufficient to satisfy the decree, and 
the plaintiff applied under section 90 of the Transfer 
of Property Act for a further decree against the other 
property of the mortgagor. 

The Subordinate Judge found that the celain was 
time-barred. 

An appeal was then preferred to the District Court 
on the ground that within six years a sum o 
was paid by the mortgagors on account of J 
on the mortgage-debt and that, therefore, the plal 
present claim was not baried by limitation, and t 
the plaintiff should have been allowed an opportunity ` 
of proving the payment of interest as alleged by him. 

The plaint merely stated that Rs. 200 were received 
and did not give any date or the account on wisieh 
they were paid: 

Held, that the claim was time-barred, 

The plaintiff cannot be allowed in appeal to bring 
forward for the first time allegations whieh it is 
necessary to prove in order to show that he is entitled 
to a further deeree against the defendant personally, 

The form of plaint for a mortgage suit, No. 109, in 
ihe schedule to the Code of 1882, shows that there 
should be a prayer in the original plaint for payment 
to the plaintiff of the amount of the deficiency if the 
sale-proceeds should not be sufficient for payment 
of the full amount. k 

The plaint should also indicate that the debt sued 
on was legally recoverable at the date of mit and 
must show the ground upon which exemption from 
the law of limitation is claimed, 

Damodar v. Vyanku, 31 B. 244; 9 Bom. L. R. 199: 
Rama Dattu v. Sakharam Lingt, JL Bom. L, R. 1127; 
4 Ind. Cas, 256, referred to, GrtLAM HUSSEIN Tyan- 
ALDI? MAHAMADALLY [BRAIMIMIH 12 Bom, L. R. 581; 
34 B. 40 * 455 

—— S. 93 36 

S. 105-—Patta tendered 

A refused by, tenant, whether a lease—-Reyis 

n. 

atta tendered to, bat not necepted by, a 

tenant is not a lease for the purposes of the Re- 

gistration Act. 

Vencatachellam Chetty v. Andian, 3 M. 358, re. 
ferred to. BANGAT SINGIT e. BOLAMA REDDI, | M. w 
N. 635; 8 M. L. T. 371 ' “750 


— ————-— Ss, 106, IIl- so 
in ejectment ~Tenaney determined by elui af tima- - 
Tenancy on suferance-~Assent of tandho necessary 
to convert it into a tenancy from year to yetr=- Kject. 
ment—Notice to quit. i 
Where a tenancy has derermined hy efflux of 

time and the tenant or his heirs | 













hold over, thy 
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tenancy is only on snfforanca unless it is con- 
yerted into a tenancy from year to year by the land- 
‘ord’s assent. After the eflux of time, the tenant or 
his heirs may be ejected without any notivo to quit 
being given. 

Fadapatli Narasimham v. D. Seetharama Murti, 31 
M. 163; 8 M. L.T. 256; 18 M. L. J, 26, reforred to. 
NANDIKOLLA GoPALAN v. MANYAM MAHALAKSHMI, 8 M. 
L. T. 230; 1 M. W. X. 622 8 
— $s. 107, I 17 —“ Lease 
for agricultural purposes” — Reclamation lease granted 
for removal of jungle--Necessity. for registration -= 
Tenure for agricultural purposes —Whether interest 
heritable, 








eel 


A reclamation lease granted expressly for the 
purpose that the jangle and wild trees might be 
removed and the land brought under cultiva- 
tion, is a lease for agricultural purposes within 
tho meaning of section 117 of the Transfer of Pro- 
perty Act. It is immaterial whether the grantee 


did thg work himself, by his servants and 
gin or by under-tenants whom he set- 
mn the land. x 
wonseqnently, sach a tenancy can be created with" 
outa registered instrument notwithstanding the pro- 
visions of section 107. 


As the grantee becomes a tenure-holder for agricul- 
taral purposes, the interest is heritable and does uot 


lapso upon his death. JAGDISU CHANDRA v. ban 
Monax 864 
am am aaa mn Sa 108(h) 202 


——— aaa S. 108 (j) ~Lease—As- 
signee of leasehold interest—Liability to pay rent 
«after transfer of assignee’s interest -Privity of estate. 
The liability of the assignee of a leasehold interest 

to pay rent to the lessor being founded wholly upon 

privity of estate, it obtains as long as his ie, the 
assigueo’s) estate lasts and no longer, that is, his 
liability ceases upon transfer of his interest to 

another. R.D. Menta v. GADADHAR Rar, 14 C, W. N. 

831; 12 C. L. J. 256; 37 C. 683 198 


ki —~ §. 108 (e)—Lessor and 
lessee Subject of lease damaged by earthquake 

Liability of tenant for rent—Permanently and sub- 

stantially unfit for occupation. 

The lessee of a house can avoid, the lease if the 
house Qe rendered substantially and permanently 
unfit for the purpose for which it was let by renea 
of the earthquake. 

A honse, which was let ont to the defendan 
damaged by earthquake. The Engineer, who ex 
the house, certified that tho house was -% Im 
imminent danger but that it required -immediate 
repairs in some portions: Held, that the building had 
not been rendered by the earthquake substantially 
and permanently unfit for occupation. J. O'BRIEN 
Doxacney v. GEORGE WEATHERDON 201 


——— oe sS. III 8 

















ath Dents ———— Se 114—Relief against 
forfeiture 565 
——— ———- Sa 117 864 

—— s. 135 871 
Trespass —Building on Kosalai 175 
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Trust, administration of—Trust created in 1787—- 
Compromise decree settling the management of the 
trust—Plaintif a descendant of the fatuily to be 
appointed Deputy -Right to succeed as Deputy. 

In 1787, plaintiff’s ancestor built a mutt ayd choutrs 
and dedicated tho samo for gharitable” purposes 
appointing tho then Pandara Sannidi and his 
successors-in-office as trustees. In 1869 a suit was 
filed by the then Pandara Sannidi against the plain- 
tifs grandfather praying fora declaration of the 
Pandaram’s right to manage the trust propertyeand 
the suit was compromised and a decree was passod 
declaring that tho Pandara Sannidis Shad right to 
manage the trast and that the said trustee might 
nominate a Deputy from the direct male descendants 
of the founder’s family. The plaintiff, as the linent 
male descendant of the founder’s family, filed this suit 
praying that the violations of the trust might be 
removed and that a scheme might be settled for the 
management of the trust: — 

Held, that the decree in suit of 1869 hag not the 
effect of altering the terms of the trust. 

Ramasawmi Naick v. Ramasami Chetti and others, 30 
M. 255 at p. 258; 2 M. L, T. 167; 17 M. L. J. 201, ro- 
ferred to. 

The consent decree of 1869 gave uo right in law 
to the plaintiff to bo appointed a Deputy but ihe 
arrangement come toin 1869 might be taken into 
consideration in settling the scheme. KRISHNASWAMY 
MUDALIAR v. NATARAJA THAMBIRAN, 8 M. L. T. 205; 
1 M. W. N. 682 : 751 


Trustee—Benamidar 60 
-—S—Joint trustees--Death of a trustee 





Possession of trust property by a third persons” 


Rights of one deceased trustee passing to others— 

Right to exclusive possession of the trust property— 

Amendment of plaint - Suit for ewelusive possession — 

Relief af joint possession. 

Where on the death of a trustee, his sister took 
possession of trast lands and continued to remain in 
possession for 21 years: Held, that she became “a self- 
constitnted” trustee and the representatives of the 
other deceased trustee are entitled to a joint possession 
of the trust property with her but not to an exclusive 
possession thereof, . 

A suit for exclusive possession by a trustee cannot 
bo allowed to be converted into one for joint posses- 
sion where plaintiff and a defendant are in possession 
of uthey, trust properties, not the subject of suit. 
hi MotrcKxarner Ut, ERAMBATHIL, 8 M. L. T. 200 










ndue influence. See Contract Act, s. 16. 


— Excessive rato of interest 
—Compound interest~—Presumption —Unfair gal 


ing 








——-—Will—Burden of proof 








United Provinces Land Revenue 
1 


Act(IILof 1901), s. 4 (9) 6 


- ——— — S. 34 (5)— Lease coming 
into operation before passing of the Act—Lessee' 
name nol recorded —Suit by lessee, whether maintain 
able. s 
A lease of a fixed ite holding came into 

in 1900. After the enforcement of Act IT 

the lessee instituted a suit for the recovea 





6 11910, 


801. 


7 w 


Vol. VIL] 
e 
U. P. Land Revenue Act —concld. 


froma suh-tenant: Held, that section 34 (5) of Act. 
IIE of 1901, Ad not apply to the case. The lessee could 
maintain the suit although ho had not previously got 
higgnamo recorded in the Revenue papers as tho lessee, 

Chajmeal is v, Sirya, 8 A. L. J. 625; A. W. N. 
(1903) 254, followed. Piraxun Dayan Rar v. BHAGWAT 
Rar . 540 


--—— $. 46 612 


United Provinces Municipalities 
Act (1 of 1900), S. 147-- Prosecution pend- 
ing decision in Civil Court. 

Tb is not open to a Municipal Board to start the 
prosecution of a person pending the docision of a 
dispute in the Civil Court, nor should it continuo the 
prosecution aftevihe Civil Court has decided the 
matter in favour of that person. BALDEO PRASAD v. 
EMPEROR, TA. L. J. 735 288 


Valuabie security-—tTitle page of acconnt 
book signed by partners 747 


Valuation of suit—Jarisdiction—Value meu- 
tioned in plaint—Valuation not objected. to — Second 
appeal —Parties not allowed to raise the question 
of jnrisdiction 








—_—— ——Suit for mesne prefits— 
Valuation of claim by plaintiff--No leave asked to 
increase valuation — No offer to pay additional 
Court-fee —Valuo of suit, what to be taken as 78 


Vendor and purchaser. See Sats; TRANS- 
_ FER OF PROPERTY ACT, S. 5. 








Purchaso money unpaid— 
Right of vendee to possession conditional on pay- 
ment of purchase money—-Vendor’s charge for un- 
paid portion of purchase moncy 541 


Marketable title to the satis- 
faction of purchasers solicitors—Effect of the con- 
dition in the contract. 

When a vendor desires to enforce a contract for 
sale with a condition that the title adduced should 
be to tho satisfaction of the pzurchaser’s solicitors, 
he should prove that the solicitors did approve of the 
title, or that there was such a title tendered as made 
it unreasonable not to approvo of it. Treaczer AND 
Co. Lro. v. Manowgpanl, 12 Bom. L, R. 597 “f WER 


g nder 
Repudiation of contract seq 
purchaser——Earnest money —Right to recover, Ms 

A purchaser who has repudiated a purchase is not 
sntitled to recover earnest money paid by him on 
mtering into the contract. 

Although a deposit is to bo taken as part payment 
f the purchase moncy, if the contract is completed, 
isalso a guarantee for the performance of the 
ntract and where the contract goes off by defanls 
the purchaser, the vendor is ontitled to retain th 
posit. i 
Collins v. Stimson, 11 Q. B. D. 142; 52 L.J. Q. B. 
); 43 L. T. 828, Howe v, Smith, 27 Ch. D. 89; 58 L.J. 
1055; 50 L. T. 573; 32 W. R. 802; 48 J. P. 773, 
arte Barrell, in ve Parnell, L.R. 10 Ch. 512; 33 L. 

BAY. E. 846, Bishan Chand v, Radha Kishan 
referred to. 








— tt 
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Alokishi Dassi v. Hara Chand Dass, 2k C. 897; 
1 0. W. N. 705, distinguished. Rostan Lar n Tus 
DELHI LOTH AND GENERAL Minus Co. Lo, Tab. | 


1019 794 


——Sule deed—Stipulation fi 
a + 4 

refund of purchase money Uf dispossessed by Govern« 
ment ~Lawfel, 


A stipulation in a sale decd that if the pur- 
chaser should be dispossessed by Governnient, the 
vendor must refund the parchase money, is lawfal 
VAGADHU v. Tappu Mawaranna, 1 M. W. N. 502.8 
3L L. T. 312 870 


Vendee undertaking to pita 
debt due from vendur to a third person-—Foilare of 
vendee-—Cunuse uf artion—Darmayes —Costs. 























The defendants purchased property from the plain- 
tif undertaking to pay a price or partof it to his 
creditor or creditors. For three years they failed tu 
make any payment and thus left the plaintiff in the 
position that property other than that sold was still 
under encuinbranee though it ought to have ° sen freo 
from encumbrance. The property was not ‘necally 
sold as threatened by the croditors. The defe. tify 
satisfied the claim after suit: Nat 

Held, that the plaintiff had a cause of action at the 
date of suit and that he was entitled to costs though 
the defendants satisfied the claim after suit. ANstor 
Scapa Naipe e. BATHULA Ber Beg, 1 3L W. N. 302 


69 


Vighotia village—Change of tenure for al- 
ministrative purposes——Effect on rule of sueeession 
to the property in village 


Wagering Contract. 
s. 30. 


Waging War, meaning of--Penal Code (At 
XLV af 1860), s. 121. 


The expression “wages war” in section 121 of the 
Penal Code must bo construed in its ordinary sense, 
and overt acts such as collection of mon, arm3 and 
amntunition for that purpose do nob amonnt to 
waging war, BARINDRA Kumar ¢. Euperor, 87 C. 
467; 140. W. N. 1114 359 


Waiver—Non-joinder of partios, objection not 
taken at the earliest opportunity 102 

—Rights of European British subject 359 

Wajib-ul-arz. See PREEMPTION. è 


———y constrneiion of 711 
——Oonstruction—Right to ent ag 


See Conxrract Aci. 





_ 











to, a" 
tratiimber 


„d 


———Power to manage shamilat—Lease 








to cut timber and convert it into charcoal 98 
Warranty—Contract of sale of wood 226 
~= mama of title—Salo of timber 757 


Water in Government channels—Rights of Govern- 
ment, 


Government has a right to distribute water in 
Government channels without prejudice to the rights 
of ryotwari holders which they have acquirod fur 
the necessary cultivation of their lands. Kistya Row 
veKuprian, 1 M. W. N. 428; 8 M. L. T, 268 697 
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Widow: -Cuchastity arte snecession-- Somal Jats 
of Phitlows Tahsil tn Julledie District -Burden of 
pront. 


No custom exists among Somal Jats of the Phillour 
Tehsil inthe Jullundar District whereby nnichastity of 
a widow subsequent to taking possession of the hus- 
band’s estate effects forfeiture thereof, 

The onus of establishing a custom: involying tor- 
feiture In case of unchastity of a widow after sueceed- 
ing to her husband's estate is on those who allege its 


existence. Manan e RURA, 103 P. W.R. 1910; 74 P. 
R. 1910; 96 P. L, R. 1910 719 
Will-—Settlement — Tests 357 


Carcat~ Con promise-- Withdrawal of ubjecetion 
on eveentors agreeing to pty monthiy allowance to 
objectors -Whether agreement void fur want of reais. 
tration nnd being ineveess of authority concoued to 
evecittars, 


When a Will was being propounded by the executors, 
a caveat was entered on belialf of the widows of the 
testator. An agreement for compromise was effected, 
hy which the executors promised to pay to the widows 
a monthly allowance for performing religions acts, 
although the Will provided for paymeut of money for 
religious purposes to the widows only out of surplus 
income, The caveators withdrew their objection, 
| and-epon evidence adduced in proof of due execution 
\, of the Will, probate was granted. The widows subse- 
quently brought a suit for the allowance mentioned 
` in the agreement: 

Held, that as by the agreement, the defendants 
undertook a personal liability, the document did not 
require registration and it was valid even if it was in 
excess of the authority conveyed to the executors by 


the Will. NURJA PRasan SUKCE e. SHYAMA SUNDARI 
Deus, 14 C. W. N. 967 550 
ac Constcuction — Tenaneytiecomunn or deat 


tenancy, 


A Hindu bequeathed his property to his two 
daughters directing thaé they would be owners in 
possession of his whole property like himself. One 
of the daughtors died leaving a daughter of ker 
own: 

Held, thar the bequest created a tennnes-in-com- 
monin favour of the two daughters of the testator 
and that after the death of one of them, the interest 
of the deceased daughter passed to her heir and not to 
the other daughter by right of survivorship. 

Jogeswar Narain Deo Y. Ramchand Dutt, 2831. A. 3875 
23 C. 670, followed. 

Pudinoda v, Nagammal, 11 M. 258, referred to. F 
A. L.J. 941 697 


Capacity to make a Witl~ Uudne injuence-— 
Burden of proof—-Evidence, nature of Pleadings — 
Partiowlars of undue influence—Evidencve on ccbutta? 
—Costs, 





The onus of proving that the Will propounded is 
the last Will of the deceased and that the deceased, 
atthe time of making the Will, was of sound and 
disposing mind, memory and understanding, always 
lies on the party propowuding the Will. Where, how - 
ever, undue influence is alleged, ordinarily the onus 
of proving that the Will was obtained by the undue 
influence of other parties, Hea on those who make 
the allegation. 
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Bul, where the testator was an unmarried lady, not 
of much education or very high order of intelligence, 
and in very close touch with the plaintifim, the onu? of 
establishing that she was pos@cssed of testamentary 
capacity and that the Will was madg by her without 
being unduly influenced by any one, lies wholly on the 
plaintiffs, 

The mere fact thata lady afflicted with pain and 
physical weakness should have indulged in? a few 
pleasant self-deceptions, is not suficient for holding 
that she should be stamped as an imbecile or an idiot 
incapable of iutelligent appreciation of the ordinary 
affairs of this world. 

In order to uphold a Will, it is not necessary to 
prove that the testator was gifted witha very high 
order of intelligence, AN that is required is that 
the testator was able to understand his position, to 
appreciate his property and to form a judginent with 
respect to the parties whom he wished to benefit by 
it. If he can do that, it is enough, though he may 
be very feeble and debilitated in understanding. 

Sefton v. Hopwood, 1 P. and E. 878; Sivinfen v. 
Swinfen, | F. and F. 584, relied upon. 

In order to invalidate a Will on the score of undue in- 
tluence it is not sufficient that the Court should think 
that the testator has been persuaded into making a 
Will of a particular kind, or that he has been persuaded 
to benefit this or that person toa certain extent. It 
must be such an influence as induces the Court to 
think that the Will as executed is not the Will that 
the testator desired to make, that it does not benefit 
tho parties whom he would wish to benefit bat that 
he is doing that which is not his desire and, therefore, 
not his Will. 

The undue influence required to set aside a Will is 
the control uf another’s Will over the testator whose 
faculties have been so impaired as to submit to the 
control of such other person, so that the party making 
the Will has ceased to be a freeagent and has adopted 
the Will of the controlling party. A Will made merely 
from motives of gratitude or esteem or affection is 
not a Will made under undue influence. 

Sefton v. Haron, 1 F. and FP. 578: 
Lovett, L F. and F. 581, relied upon. 

Whero the defendant pleads undue influence in an 
uction for probate of a Will, he cannot be ordered to 
vive in hig statemont particulars of acts of undue 
influence or of the time and places where and when 
they took plaec. 

Salisbury v. Nugent, 9 P. D. 28; 55 L. J. P. 53; 5t 
L. T. 160; 32 W. R. 221, relied upon. 

But in such a caso, the plaintiff may be allowed te 
give evidence, at the end of the case, in rebuttal o 
the defendant's case as regards undue influence 

Where the defendant in a probate caso adopts : 
most inimical and offensive attitudo towards th 
plaintiff and makes grave and unfounded charg: 
against the plaintiff, ho shonld be ordered to pay s 
the costs of the plaintif. Barruiv. Sorassr 30 


Evecutor—Liability to account—Death of execu 
—Suit for account against his legal representative 
Probate and Administration Act (F of 1881), s. 98 
The defendant was tho sonof the deceased e 

cutor of the Will, of the plaintiff's husber ` 

prayer in the plamt was: firstly, fora ^ 

account on the footing that the de? 

to vender an account for the? 


Lovett v. 
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his failfr acted as executor, and, secondly, fora decree 
for the amount as may be found due upon adjustment 
of accoygnt: : 

„Held, that agsuming that the legal representa- 
tive of a deceased executor was not only liable 
for a devastavit committed by tho latter but might 
nlso be called uyon to vender any account which 
tho latter should have, but had not, rendered, the 
plaintif had failed to establish her claim to an 
account, as there was nothing to show that the acconnt 
due front the deceased executor under section 98 
of the Probate Act had not been rendered, or 
that there rested upon the deceased executor 
any duty to acconnt over and above the duty im- 
posed by the section. Kiettravonr Dasi v. Dut- 
RENDRA Natu 


Probate—Burden of proof--Exvclusion of clause 
not proved, 





That tho testator did know and approve of the 
contents of the alleged Willis part of the burden of 
proof assamed by every one who propounds the 
document as a Will. , 

Where the cxecutors fail to prove that the testator 
gaveinstructions for n partionlar clause in the Will, 
the Will may still be adinitted to probate omitting the 
said clause. : 

There is no presumption that a Parsi lady will leave 
her property to her heirs on an intestacy in preference 
to exercising her power of testamentary disposition. 
Hormasii v. DHANJISHAW, 12 Bow. L. R. 569 657 


Probate—District delegute—Delegate by Judge 
—-Conupromise-——Withdrawal of objections by caveater 
—Persons who are privies to, if bound by probate— 
Revocation—Fraud—Lerms of compromise not to be 
embodied in order but enforceable by action—Infants, 
if bound by compronise—Bar of infant's right—Ac- 
quiescence, delay, subsequent ratification— Probate 
and Administration Act (V of 1881), s. 52. 


Where the objector in a probate case withdraws his 
objections by a compromise, the District Judge may 
send the case to ‘his delegate for enquiry «and 
report. 





4 

Proccedings in a Court of probate aro proceedings 
quasi-in-rem, and a probate granted in solemn form is 
binding not only on the parties who have appeared or 
have been formally cited, but alsoon privies, 4. ¢., 
persons who, being cognizant of the proceedings and 
having an opportunity to intervene, have chosen not 
to do so. 


Wytcherley v. Andrews, L. R, 2 P, and D. 827; 25 L., 
T. 134, 19 W. R. 1015; 40 L. J. P. 57, Newell v, Weeks, 
` 2 Phillim. 224 and Young v. Holloway, (1895) L. R. P. 
87; 64 L. J. P. 55; 11 R. 596; 72 L. 'T. 118; 48 W, R. 
429, followed. 


In a contentious proceeding, probate may he granted 
in common form in consequence of a compromise 
between the disputants, resulting in the withdrawal 
of oppositions, and it cannot afterwards be revoked 
except on proof of fraud or circumvention practised 
cither upon the Court or upon the parties. 

Nien v. Askew, 2 Moo. P.O. C. 88, relied upon. 

When a probate is granted in common form by 
reason of a compromise between the parties, the terms 
of the enmpromise cannot be embodied in the order, 
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or made a rule of Court, for the reason that a Com: 
of probate cannot in many instances enforce the 
terms. 


Evans v. Saunders, 80 L. J. P. M. and A. 183, 
Roadnight v. Carter, 8 Sw. and Tr. 44 and Carrit x. 
Christian, L. R. 2 P.and D. 181; 24 L. T. 286, fol- 
lowed. 


But they may be enforced by an action if thev are 
otherwise unobjectionable. 


Although a probate, obtained in common form as 
the result of a compromise, is binding upon the porties 
to the compromise, it is not binding upon those who 
are not parties to it, even though they may have been 


cognizant of the former procecdings. 


Wytcherley v. Andrews, D. R. 2 P. and D 327; 
25 L. T. 184; 19 W.R. 1015; 40 L. J. P. 57, referred 


| to, 


When the terms of a compromise are agreed to 
by tho parties who are svi juris, the Court of probato 
willnot make an order binding the infants to the 
terms of the compromise. 


Norman v, Straina, L. R. 6 P. D. 219; 50 L.J. P. 89; 
45 L. T. 191; 29 W. R. 744, relied on. 

Although an infant has aright in such casesto 
apply, after he comes of age, for revocation of a pro- 
bato obtained by consent, yet he may be debarred by 
acquiescence and delay for a long time or by subse- 
quent ratification of the disposition of the Will from 
putting the executor to the proof of the Will in solemn 
form or from contesting its genuineness. 

Hofman v. Norris, 2 Phillim 230 note and Mohan 
v. Broughton, (1900) L. R. P. 56; 69 L. J. P. 20; $2 L. 
T. 29; 48 W. R. 371, referred to. KUNJA Lan r. Kate 
LASH CHANDRA, lt U. W. N. 1068 740 


Pr. bate—Rerocation—Probate obtained by son 
of testator without notice to other miner heirs of 
testator—Title in good faith from executer—Sulse. 
quent rerocalion of probate— Title not affected. 





Probate of the Will of a deceased testator wus 
granted to his son without notice toa minor daughter 
af the testator, who applied for revocation which 
was granted: 

Held, that as no notice was served on the minor 
daughter and no guardian was appointed to protect her 
intorest, the probate was properly revoked and that 
the executor must prove it in solemn form. 

A. person, who has in good faith derivod title from an 
executor aba time when the probate was in force, is not 
affected by the subscquont revocation of the probate. 

Debenda Nath Dutt v. Administrator (General, Bengal, 
85 T. A. 109; 12 C. W. N. 802 (P. C.), 18 M L. J. 367; 
10 Bom. L. R. 648; 8 C. L, J. 94; 35 C. 955, followed. 
Goninps Monax Roy v. Mayatunnessa BIBI 9 


Withdrawal of suit—Petition 
called before final order. 


A plaintiff, who has filed an unconditional petition 
to withdraw the suit, is entitled to re-call the petition 
and proceed with the suit at any time before the 
final order is passed, 

Ram Bhuros Lall v. Gopee Beebee, 6 A. H. C. R. 
66, rolied upon. Raz Kumarr Desni v. NRITYA KALI 
Desi, 12 0. L. J. 484 892 
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Actual defaulter 
Aggrieved person 


Any other sufficient cause 


Balance due 

Building 

Chast e wife 

Civil Court 

Convenient and just 
. Defendant 

Deposit 

Effects of deceased 

Estate 


European Principals’ 


Family , 

Full water rate 
General estate 
Hoider 

House 

Hunt 

IHega! ejectment 
Instalment 
Intikal 
Irredeemable kanom 
Mahal 


INDIAN CASES. 





[1910 


Words and Phrases -coucld. bd 


May 241, 
Mistakes . 217 *, 
Old waste 202 
Opposite party e 66 
Owner of the estate °, 213 
Passenger . ? 355 
Patni . 543 
Premises 935 
Prosecuting another civil 
proceeding 775 
Purchaser 849 
` Satisfied by the debtor 39 
Shamil 352 
Stranger 70 
Subject of suit 900 
Subordinate 51 
Sufficient cause ` 391 
Suit or other legal proceed~ 
ings. : 963 
Undivided family 436 


Wrongfully sold in execution 
of sale I 


Wrongful restraint. See Prxat Conk, 
s. 339, 


Zemindary salami Jokirari lease -Rent 
--Additional sum Whether reeoverable 760 


